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bes Debt Relief Regulations, 1962. and of 
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Adhiniyam, 1967, are not violative of 
rights under Article 19 (1) (£) and (g) 
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Supreme Court is binding on all Courts 
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—-Art. 141 — Law declared by Supreme 
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Article 226 (May) 91 
Art. 226 —- Petition entertained and 
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availed of (Aug) 175 B 
— Arts. 226 and 227 — Writ of certio- 
rari if can be issued against an order 
passed by Court-martial (Sep) 191 A 
Art, 226 — Petitioner punished under 
Army Act — Statutory remedy not avail- 
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tained (Sep) 191 C 
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(2) Municipalities — Madh. Pra. Muni- ` 


cipal Corporation Act (1956), Sec- 

tion 421 (1) (Nov) 245 B 
——Art. 245 — See Debt Laws — Madhya 
Pradesh Scheduled Tribes Debt Relief 
Regulations (1962), Regn, 1 (3) 





(Jun) 116 C 
Art. 299 (1) — See also Contract Act 
(1872), S. 70 (Dec) 274 C 


Art. 299 (1) — Cohtract with Govern- 
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——Ss. 5, 2 (a) — Auction sale — Bid sub- 
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(Feb) 24 A 
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fraud will be set aside under 











(Nov) 252 
—S. 19-A — See Ibid, S. 19 
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-° (Dec) 274 C 
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—M. P. Co-operative Societies Act (17 of 
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S. 64 (3) — Finality of decision of Re- 
fistrar that dispute falls within purview 
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DEBT LAWS 


—Madhya Pradesh Anusuchit J anjati Rini 
Sahayata Adhiniyam (12 of 1967), Ss. 2 
(4), 8 (2) — “Debt” what is — Debt in- 
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cluded and Act does not apply to it 
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(Jun) 116 E 
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tor under Section 22 (Jun) 116 D 
Sch. I — See Constitution of India, 
Art. 19 (1) (£) and (g) (Jun) 116 A 
—Madh. Pradesh Scheduled Tribes Debt 
Relief Regulations (1962), S. 13 read 
with Sch. JI — See Constitution of India, 
Art, 19 (5) and (6) *(Jun) 116 B 
Regn. 1 (3) — Sub-clause (3) does 
not suffer from excessive delegation 
(Jun) 116C 
Sch. I — See Constitution of India, 


——5S. 8 (2) — See Ibid, S. 2 (4) 














Art. 19 (1) (f) and (g) (Jun) 116 A 
Deed — Construction — Agreement con- 
taining renewal clause — Words ‘this 


year’ in the agreement — Interpretation 
of (Feb) 26 A (FB) 
Drugs and Cosmetics Act (23 of 1940), 
S. 23 (4) (iii) — Procedure on obtaining 
sample — Inspector must supply part of 
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closed under S. 18-A (Nov) 255 A 


Drugs and Cosmetics Rules (1945), R. 66 


— Cancellation of licence — Opportunity 
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not justified (Nov) 255 B 
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ment of eavesdropping — Whether dis- 
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6 ° ‘SUBJECT INDEX, A. I. R. 1973 MADHYA PRADESH 
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Domestic enquiry — Principles of natural 


justice must be observed — Opportunity 
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concessional rate (Dec) 281 D 
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—-—S. 114 — Person dealing with cor- 
porations — Presumption 


——S. 114, Illus (e) — Presumption as to 
official acts — Vesting of Malguzari vil- 
lages in State —- Presumption as to trans- 
fer of Malguzari forests to Forest Depart- 


ment (Dec) 274 B 
——S,. 114, Illus (g) — See Contract Act 
(1872), S. 70 (Dec) 274 C 


Government Grants Act (15 of 1895), S, 2 
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Gwalior State Municipalities Act (Svt, 


1993) 

See under Municipalities. 
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Partition (Apr) 75 B 
——Joint family — Alienation — See 
Civil P. C. (1908), S. 2 (12) (Feb) 17 


——Joint family — See Civil P. C. (1908), 
S. 47 o (Aug) 169 B 
Joint Hindu family — Purchaser of 
undivided interest of coparcener — Liabi- 
lity for marriage expenses of unmarried 
daughters (May) 97 
—-—Joint, family property — Alienation 
by a coparcener — Suit by another co- 
parcener to recover possession — Form 
of decree (Oct) 222 (FB) 


Hindu Marriage Act (25 of 1955), S. 10 





*(2) — Application under Section by wife 


for rescission of decree for judicial sepa- 
ration expressing repentance for past 
conduct and promising not to misbehave 
in future —. Burden lies heavily on ap- 
plicant (Jan) 4 
Hindu Succession Act (30 of 1956), S. 6, 
Proviso, Expln. 1 -— Concept of notional 
partition — Scope of (Aug) 169A 


HOUSES AND RENTS 


—M. P. Accommodation Control Act (41 
of 1961), S. 12 (1) (a) — Suit for eviction 
of tenant under Section 12 (1) (a) — Sec- 
tion 13 (3) if operates a bar ` (Sep) 207B 


(Dec) 281 C > 


‘ Houses & Rents — M. P. Accommodation 


Control Act (contd.) 
——S. 12 (1) ()—Eviction of tenant from 


-non-residential accommodation for run- 


ning a.school is covered by S, 12 (f) 

A . (Nov) 272 
——S. 12 (1) ®©) (e) — “Accommodation 
let for residential purposes” or "non- 
residential purposes” — Test .- ; 

(Dec) 301 


—S. 12 (3) — Section bestows upon the 
tenant salutary and overriding protection 
provided he strictly complies with the 
requirements of S. 13 (Aug) 165 A 
S. 12 (6) — Execution of eviction de- 
cree — Restrictions contained in S. 12 (6) 
When not attracted (Dec) 299 


S. 13 (2) — Section provides.a machi- 
nery for assuring the defendant’ the spe- 
cial right under Section 12 (3) and it af- 











fords protection to the tenant from the 


consequences of S. 13 (6) (Aug).165 B 


S. 13 (2) — In case of dispute as to 
reasonable rent, tenants’ liability to make 
deposit regularly arises only after: the 
provisional rent is fixed (Aug) 165C 





Jabalpur University Ordinance No. 2 
See under Education. ee 

Land Acquisition Act (1 of 1894), S. 23 == 
Market value — Assessment — Rise in 
price due to location of land 

(Dec) 288 B 
——S,. 23 — Market value — Assessment 
— Duty of Court (Dec) 288 C 


S. 31 (2), Second proviso — It bars 
making of any application for reference 
under Section 18 after the amount of 
compensation has been received other- 
wise than under protest (Dec) 288 A 
Letters Patent (Nag.), Cl. 26 (as applicable 
to M. P.) — Question of fact — Difference 
between Judges of Division Bench— Re- 
ference to third Judge — Permissibility 

s - (Oct) 224 B 
Limitation Act (9 of 1908), S. 12 (2) — 
Time requisite for obtaining copy — In- 





. terval between date of judgment and 


signing of decree can be excluded 
- (Jul) 146 (FB) 


—S. 19 — Acknowledgment under — 
What is Í (Nov) 248 B 
——S, 20 (2) — Legal fiction under, re- 
lating to „mortgagee in ‘possession — - 





Nature of (Nov) 248 A 
S. 28, Arts. 142 and 144 — Adverse 
possession — Break in adverse possession 


— Effect .of — Institution of suit for pos- 
session and decree within period of limi- 
tation arrests period of adverse posses-, 
sion : (Apr) 72 


Art. 142 — See.Ibid, S. 28 





(Apr) 72 
(Apr) 72 





Art. 144 — See Ibid, S. 28 
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us B. Municipal Corporation Act (23 of 
1956) 


See under Municipalities. 
M. B. Municipalities Act (1 of 1954) 
See under Municipalities. 
Madhya Pradesh Accommodation Control 
Act (41 of 1961) 
See under Houses and Rents. 
Madhya Pradesh Anusuchit Jan Jati Rini 
Sahayata Adhiniyam (12 of 1967) 
See under Debt Laws. 
M. P. Ceiling on Agricultural Holdings 
Act (20 of 1960) 
See under Tenancy Laws. 
M. P. Co-operative Societies Act (17 of 
1961) 
See under Co-operative Societies. 


Madhya Pradesh Electricity Board (Meet- 
ings) Regulations (1951), Reg. 18 — Ques- 
tion regarding sale of property belonging 
to the Board — Whether can be disposed 
of as a routine matter by circulation 
(Dec) 281 A 





Reg. 18 — Matter considered by 

Board by circulation to be routine -and ` 
urgent — Question whether justiciable 

(Dec) 281 B 

Madhya Pradesh Excise Act (2 of 1915), 

S. 2 (8) — Balance of auction money is 


“Excise Revenue” within the meaning of 
the section and as ‘such it is recoverable 
as an arrear of land revenue 

(May) 95 B 


-—S. 28 — Auction money paid by 
licensee for obtaining privilege of selling 
liquor at a particular shop whether a 
licence fee, (May) 95 A 


M. P. General Clauses Act (3 of oe 
S. 2 (6) — See Municipalities — M. 
Municipalities Act (1961), S. 55 (3) 
(May) 104 B (FB) 
——S. 10 — See Quanoon, Haqushfa Riya- 
sat Gwalior (Pre- emption) Act, S. 4 
(Jun) 120 A 
Madhya Pradesh Gram Panchayats Elec- 
_tion and Co-option Rules (1963) 
See under Panchayats. 


M. P. Land Revenue Code (20 of ret 
S. 16 See Municipalities — M. P. 
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-—S, 17 — See Municipalities — M. P. 
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Municipalities Act (1961), S. 55 (3) 
(May) 104 B (FB) 
S. 44 — See Tenancy Laws — M. P. 
Ceiling ve Apmennyra Holdings Act 
(1960), S. (Mar) 52 (FB) 


——5, 44+ ne — See Ibid, S. 50 
(Jan) 1 (FB) 





M. P. Land Revenue Code (contd.) 
——S. 50 — See also 
(1) Tenancy Laws — M. P. Ceiling on 
Agricultural Holdings Act (1960), 
S. 41 (Mar) 52 (FB) 
(2) Tenancy Laws — M. P. Ceiling on 
Agricultural Holdings Act (1960), 
S. 42 (Feb) 22 (FB) 
—S, 50 — Revision — Order of Addi- 
tional Commissioner under S, 41 of the 
Ceiling Act Revision against it is 
barred under S. 50 | (Jan) 1 (FB) 
—S. 162 — Rules uiider Rule 9 — Right 


to allotment of unoccupied land — Not 
saved on repeal of the provision 
(Aug) 161 


-——5s. 165 (5), 170 — Though some pro- 
visions of the Code are applicable to — 
Nazul lands situated in urban areas, Sec- 
tions 165 (5) and 170 are inapplicable 


(Jul) 130 
-——S. 170 — See Ibid, S. 165 (5) 

(Jul) 130 
——S. 244 — Power under cannot be 


exercised till rules are framed 
(Feb) 19 (FB) 
Madhya Pradesh Municipalities Act (37 of 
1961) 
See under Municipalities. 


Madhya Pradesh Panchayats Act (7 of 
1962) 


See under Panchayats. 


M. P, Pre-Medical Examif%ation Rules 
(1972), R. 4 — See Constitution of India, 
Art. 226 (May) 84 C 

-—-R, 4, Note 2 — Government was com- 
petent to amend the rules and inserted 
Note 2 with retrospective. effect, after the 
Pre-Medical Examination was held 

(May) 84 D 

Madhya Pradesh Scheduled Tribes Debt 

Relief Regulations (1962) 

See under Debt Laws. 
M. P. Stamp Rules (1942) 

See under Stamp Duty. 
M. P. Tendu Pattenke Nirvartan Hetu 
Nyunatam Dar Nischayan Adhyadesh 
(2 of 1972), Art. 3 — Scope and object of 
Ordinance -~ Gives right of renewal to 
purchaser if he agrees to pay rate speci- 
fied in Table (Feb) 26 E (FB) 
Mahomedan Law — Divorce —- Hanafi 
School — Talak-ul-bain ie, irrevocable 
divorce (Sep) 207 A 


Motor Vehicles Act (4 of 1939), S. 57 — 
Public carrier or Stage carriage permits 
— Grant of — Procedure laid down in 
the section is mandatory 





(Oct) 209 (FB) 
——Ss. 58, 62 (1) (d) and 63 (3), Proviso 
— Renewal of permit granted on basis 
of inter-State agreement — Failure to 
apply for renewal of counter-signature 
of permit — Effect (Oct) 213 
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Motor Vehicles Act (contd.) 
——S5. 62 (1) (d) — See Ibid, S. 58 
(Oct) 213 
-———S. 63 (3), Proviso — See Ibid, S. 58 
ete (Oct) 213 
S. 64 — See United State of Gwalior, 
Indore and Malwa (M. B.) Motor Vehi- 
cles Rules (1949) (Svt. 2009), R. 80 
(Oct) 218 (FB) 
MUNICIPALITIES 


—Gwalior State Municipalities Act (Svt. 
1993), S. 87 — Rights under, saved by 
M. P. Code 20 of 1959 — Executive order, 





whether can take away (May) 99 
---M. B. Municipalities Act (1 of 1954), 
S. 48 — See Municipalities — Gwalior 
State Municipalities Act (Svt, 1993), S. 87 
(May) 99 
—M. B. Municipal Corporation Act (23 
of 1956) (as amended in 1961), S. 82 — 


The properties mentioned in the section 
have been vested in the municipal cor- 
poration and the same cannot be divest- 
ed by an administrative action by the 
Government (Sep) 186 


Ss. 295 and 403 — Appeal — Order 





of Commissioner under S. 295 refusing 
sanction for construction is appealable 
under S. 403 (2) (a) (Nov) 245 A 
-——S, 403 — See Ibid, S. 295 

(Nov) 245 A 
——S., 421 — See Constitution of India, 
Art. 226 e (Nov) 245 C 


——S. 421 (1) — Order of Appeal Com- 
mittee granting sanction for erection by 
reversing Commissioner’s order — Refer- 
ence to Government by Commissioner is 
competent under S. 421 (1) (Nov) 245 B 


—M. P. Municipalities Act (37 of 1961), 
S. 35 (c) — A lawyer engaged by a Mu- 
nicipal Council does not hold an office of 
profit under the Council ; 

(May) 104 A (FB) 
——S. 55 (3) — S.D.O. holding “the cur- 
rent charge of the duties of the post” of 
Collector is Collector within meaning of 
5. 55 (3) (May) 104 B (FB) 
——S. 100 — See Municipalities — Gwa- 
lior State Municipalities Act (Svt. 1993), 
S. 87 ‘ (May) 99 





Oaths Act (10 of 1873), S. 11 — Accept- 
ance of special oath remains conclusive 
proof of matter stated until acted upon 
by the Court (Jul) 157 B 
PANCHAYATS 
—Madhya Pradesh Gram Panchayat 
Election and Co-option Rules (1963), 
R. 11 (5) — A reply to objection to list 
of voters can be raised was allowed to be 
filed by 5 P.M. on the last day for filing 
of nomination paper (Jun). 124 B 


——-R. 11 (o; — Petitioner not denying 
that the ground on which he was delist- 


‘ 


Panchayats — M. P. Gram Panchayat | 
Election & Co-option Rules (contd.) 
ed was false or mala fide — No interfer- 
ence by High Court (Jun) 124 C 


——R. 11 (6) (As amended) — Objection 
to list of voters can be raised till the 
last date of nomination and need not be 
taken within 10 days from the date of 
publication of the list (Jun) 124 A 


—~R. 27 (2) — Rejection of nomination 
paper under R. 27 (2) — What amounts 
to (Jun) 124 D 


—Madhya Pradesh Panchayat Act (7 of 
1962), S. 357 (1) (2) — See Constitution 
of India, Art. 226 (May) 91 


Precedents — Conflicting decisions — 
Resolution of — Procedure 
(Sep) 179 C 


——Single Judge bound to follow earlier 
decision of another Single Judge 
(Nov) 268 B 


Quanoon Hagqshfa Riyasat Gwalior (Pre- 
emption) Act, S. 4 — Right of pre-emp- 
tion — Not vested right but an inchoate 
or remedial one only — Right , created 
by statute therefore does not survive 
after its repeal (Jun) 120 A 


S. 24 — Claim of pre-emption is lost 
if property in’ respect of which it is 
claimed is’ agreed to be sold to a stranger 

(Jun) 120 B 


Railways Act (9.of 1890), S. 80 (after 
amendment in 1961) — Suit for compen~ 
sation for loss of goods — Railway Ad~ 
ministration on whose railway the desti- 
nation station lies is liable (Jul) 145 


Registration Act (16 of 1908), S. 90 — See 
T. P. Act (1882), S. 107 (Dec) 274 D 


Specific Relief Act (47 of 1963), S. 13 — 
Contract for sale of land taken on lease 
from Government — Lease containing 
condition that land could not be trans- 
ferred without consent of Government — 
Specific performance’ (Dee) 281 F 


S. 15 (b) — T. P. Act (1882), S. 6, 
S, 54 — Agreement to resell can be en- 
forced by the assignee of the vendor 
against the vendee unless the agreement 
prohibits such an assignment 

(Jan) 15 B 








Stamp Act (2 of 1899) 
See under Stamp Duty. 
STAMP DUTY 
—Madh. Pra. Stamp Rules (1942), R. 3 — 
See Stamp Duty — Stamp Act (1899), 
Sch. 1, Art. 49 (a) (iii) ' (Jan) 3 B 
R. 3 (As amended in 1970) — Use of 


stamp bearing word ‘India’ —— If proper 
j (Jan) 3 A 


R. 13 (f) — See Stamp vuty—Stamp 
Act (1899), Sch. 1, Art. 49 (a) Gii) 
(Jan) 3 B 








on pro-note — Legality 


for revocation 
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Stamp Duty (contd.) 
—Stamp Act (2 of 1899), S. 2 (17) — 
Mortgage deed — Document compulso- 
tily registrable mot ‘registered — No 
transfer effected — Document not liable 
to stamp duty (Aug) 172 A 
S. 10 — Rules framed by State Gov- 
ernment .are not ultra vires (Jan) 3 C 
Sch. I, Art. 35 — Liability to stamp 
‘duty ; (Aug) 172 B 
Sch. I, Art. 49 (a) (iii) — M. P. 
Stamp Rules, 1942 — Rules :3 and 13 (f) 
— Use of Madhya Bharat adhesive stamp 
(Jan) 3 B 











State Financial Corporations Act (63 of 
4951), S. 31 — See Ibid, S. 32 





(Aug) 175 A 
Ss. 32 and 31 — Procedure of Dis- 
trict Judge (Aug) 175 A 


Succession Act (39 of 1925), S. 263 — 
Transferee from heirs-at-law — Absence 
of citation in proceedings for letters of 
administration — Transferee can apply 
(Apr) 69 
; TENANCY LAWS 
—M. P. Ceiling on Agricultural Holdings 
Act (20 of 1960), S. 41 — See also M. P. 
Land Revenue Cade (1959), S. 50 
(Jan) 1 {FB) 
—Ss. 41, 42 — Onders under whether 
appealable ` (Mar) 52 (FB) 
——S. 42 — See also Ibid, S. 41 
(Mar) 52 (FB) 
—S5. 42 — Order of the Commissioner 
is revisable by the Board of Revenue 
(Feb) 22 (FB) 


Tort -— Malicious ‘prosecution — Where 
knowingly false allegations are made, 


-Act (1899), S. 2 (17) 


Tort (contd.) 
want of reasonable and probable cause 


is clearly established (Apr) 79 A 
——Malicious Prosecution ~~ Duty of 
investigating officer (Apr) 79 B 


Transfer of Property Act (4 of 1882), S. 6. 
— See Specific Relief Act (1963), S. 15 
b) (Jan) 15 B 


——S. 54 — See Specific Relief Act 
(1963), S. 15 (b) (Jan) 15 B 
-——S. 58 — See Stamp Duty — Stamp 


(Aug) 172 A 
—S. 58 (c) — Sale deed — Construc- 
tion — Whether a mortgage with condi- 
tion of re-sale or a sale out and out 


(Jan) 15 A 
——S. 92 — Subrogation — Redemption 
by co-mortgagor —- Redeeming co-mort- 


gagor is subrogated to the rights of the 
mortgagee in respect of the rights of de- 
faulting co-mortgagor (Jul) 155 A 
-——S. 92 — Even before enactment of 
Gwalior State Act No. 4 of Samvat 2001, 
the principles of S. 92, T. P. Act applied 
by ‘virtue of order of the Gwalior Ruler 

(Jul) 155 B 
——S. 107 — Lease granted by Govern- 
ment — Does not require registration by 
virtue of S. 90, Registration Act 


(Dec) 274 D 
——S. 107 — Lease granted by Govern- 
ment — Section is not applicable be- 
cause of S. 2, Government Grants Act 
(1895) (Dec) 274 E 
United State of Gwalior, Indore and 


Malwa (Madhya Bharat) Motor Vehicles 

Rules, 1949 (Samvat 2009), R. 80 — Ap- 

peal — Limitation — Starting point 
(Oct) 218 (FB) 


MADHYA PRADESH CASES OVERRULED, REVERSED AND DISSENTED 
FROM Ete, In AIR 1973 


Diss. = Dissented From in; Not F. = Not Followed in; Over. = Overruled in; 
Revers. = Reversed in. 


AIR 1956 Madh Bha 226 = 1956 Madh 
BLJ 1077, Keshav Narayan v. Ghasi 
Ram — Held to be no longer good 
law in view of AIR 1967 SC 608 as 
interpreted. ATR 1973 All 150 
(Mar). 

AIR 1957 Madh B 43 = 1957 Cri LJ 184, 
Union of India v. Mahesh Chandra 
— Over. AIR 1973 SC 2204 B (Sep). 

ATR 1957 Madh Pra 5 = 1957 Jab LJ 36, 
Hiralal Neksi v. Agarchand Gorelal 
— Diss. AIR 1973 Delhi 55 (Feb). 

(1960) C. Rev. No. 90 of 1959, D/- 7-9- 
1960 = 1960 Jab LJ (Notes) 301, 
State v. Prem Narayan ‘Gupta — 
Over. AIR 1973 Madh Pra 233 (Oct). 

AIR 1961 Madh Pra 182 = (1961) 1 Lab 
LJ 441, Narottamdas v. P. B. Go- 

1973 (Madh Pra) Indexes/1/(2) (4 Pages) 


warikar — Over. AIR 1973 SC 1307 
(Jul). 

AIR 1961 Madh Pra 280 = 1961 MPLJ 
881, Satish Kumar v. State of Madh, 
Pra. — Over. AIR 1973 SC 1383 (Jul). 

1962 MPLJ (S. N.) 288, Chhotelal v. Bal- 
govind — Held to be no longer good 
law in view of 1963 Jab LJ 85, as 
interpreted. AIR 1973 Madh Pra 
268 A (Nov). 

(1963) 1 Lab LJ 790 = 1961 Jab LJ 1428, 
Raipur Co-operative Central Bank 
Ltd. v. State Industrial Court — 
Over. AIR 1973 SC 883 (Apr.) 

(1965) S. A. No. 130 of 1965, D/- 28-2- 
1965 (Madh. Pra.), Babulal v. Tara- 
chand — Held to be no longer good 
law in view of 1963 Jab LJ 85 as 
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interpreted. AIR 1973 Madh Pra 
268 A (Nov). 

AIR 1967 Madh Pra 169, Sindhi Sahiti 
Multipurpose Co-operative Society 
Ltd., Bairagarh v. Municipal Coun- 
cil, Bhopal — Revers. AIR 1973 SC 


2420 (Oct). 
(1968) S. A. No. 403 of 1963, D/- 23-4- 
1968 (Madh. Pra.) — Revers. AIR 


1973 Madh Pra 72 (Apr). 

AIR 1968 Madh Pra 4 = 1967 MPLJ 841, 
Kadorilal v. Sukhlal — Diss. AIR 
1973 Bom 27 A (Jan). 

AIR 1968 Madh Pra 132, Ghanshyamdas 
Srivastava v. State of Madh. Pra. — 
Revers. AIR 1973 SC 1183 (Jun). 

1968 MPLJ 657 = 1969 Jab LJ 626, M/s. 
United Excise, Ujjain v. State of 
M. P. — Over. AIR 1973 M P 26 D 
(FB): (Feb). f 

IAIR 1969 Madh Pra 134, M/s. 
Esufali, H,-M, Abdulali v, 


H. M. 
Commr. 


of S. T. M. P., Indore — Revers, AIR 
1973 SC 2266 B (Oct). 

(1970) S. A. No. 618 of 1964, D/- 5-3-1970 
(Madh. Pra.) — Revers. AIR 1973 SC 
554 (Mar). 

AIR 1970 Madh Pra 230 = 1970 MPLJ 
253 (FB), Surendra Mohan Chaura- 
sia v. State Transport Appellate Au- 
thority, M. P. Gwalior — Partly Diss. 
AIR-1973 Pat 39. A (Jan). 

AIR 1971 Madh Pra 176, Shyamlal v. 
State of Madhya Pradesh — Revers. 
AIR 1973 SC 276 (Feb). 

1971 Lab IC 896 = 1971 MPLJ 609, State 
v. Gokul Prasad — Over. AIR 1973 
M. P. 104 B (FB) (May). 

AIR 1972 Madh Pra 198 = 1972 MPLJ 
510, Sita Bai v. Vidhyawati—Not F. 
AIR 1973 MP 179 A (Sep). 

1972 Lab IC 95 (Madh. Pra.), B. A. Nigam 
v. Registrar of H. C. of Madh. Pra, 
— Revers. AIR 1973 SC 1271 (Jun) 
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AIR 1973 MADHYA PRADESH 1 
(V 60 C 1) 
FULL BENCH 


SHIV DAYAL, A, E SEN AND G, P, 
SINGH, JJ. 


Harbans Rai, Petitioner v. Board of 
ere anip: Gwalior and another, Respon: 
en 


Mise, Petn, No, 446 of 1969, Dj/- 
22-9-1972. 


Index Note:— M. P, Land Revenue 
Code (20 of 1959), Section 50 — Revision 
= Order of Additional Commissioner 
passed in appeal under Section 41 of the 
Ceiling Act being appealable under Sec- 
tion 44 (2) of the Code, revision to the 
Board of Revenue against the order or 
Additional Commissioner is barred under 
Section 50. (X-Ref:— Section 44 (2)). 
(X-Ref:— M. P. Ceiling on. Agricultural 
Holdings Act (20 of 1960), Section 41). 
Misc, Petn. No. 480 of 1968, D - 22-9-1972 
(Madh Pra), Relied one (Per Majority — 
Shiv Dayal, J. Contra). (Paras 5, 7) 
Cases Referred: Chronological Paras 
(1968) Misc. Petn. No, 480 of 1968, 

D/- 22-9-1972 (Madh Pra), Ravi- 

shankar Dube v, Board of Reve~ | 

nue, M. P., Gwalior 1,2,5 
1968 Revenue Nirnaya 400, Shiv- ft 

govind v. State of Madhya Pradesh ` if 
AIR 1962 SC 1543 = 32 Com Cas 

604, Madan Lal Fakir Chand 

Dudhediya . v. Changdeo Sugar _ 

Mills Ltd. 2 
AIR 1960 SC 122 = (1960) I SCR 

909, Gurmez Singh v, 5S. Pratap 

Singh Kairon 2 

K. B. Sinha, for Petitioner; J. P, 
Bajpai Dy, Advocate General, for Res- 
pondents, 


SHIV DAYAL, J :— The competent 
authority (the Collector Jabalpur) by his 
JP/KP/G34/72/LGC ; 
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order dated December 3f, 1965. provi= 
sionally declared 72.07 acres of land of 
the petitioner as surplus, Eventually, by, 
his order dated February 28, 1967, the 
Collector, rejecting the objections of the 
petitioner, confirmed his interim order 
and finally declared 72.07 acres of land 
as surplus. The petitioner preferred an 
appeal under Section 41 of the Ceiling 
Act. read with Section 44 of the Land 
Revenue Code. The Additional Commis~ 
sioner affirmed the order of the Collector. 
The petitioner then filed a revision in 
the Board of Revenue. The learned 
Member of the Board of Revenue, rely~ 
ing on an earlier decision of the Board 
in Shivgovind v, State of M. P., 1968 
Revenue Nirnaya 400, held that the Tevi- 
sion did not lie and dismissed it accord- 
ingly. The petitioner then filed this peti- 
tion under Articles 226 and 227 of the 
Constitution. It was referred to this 
Bench along with Misc. Petn. No, 480 of 
11968, (Madh Pra) as there had occurred 
a conflict of opinion between Division - 
Bench decisions of this Court. 

2. In Misc. Petn. No, 480 of 1968 

(Madh Pra) (supra) it bas been, held as 
follows :— 
f (1) Those who ear? original juris- 
diction under the M, P, Ceiling on Agri- 
cultural Holdings Act, 1960, are of three 
categories, 


No. 1. A “Revenue Officer” within the 
meaning of Section 11 of the M. P, Land 
Revenue Code acting as a “competent 
authority” (as defined in Section 2 (e) of 
the Ceiling Act). 

No. 2. Such “Revenue Officer’, acta 
ing otherwise than as such “competent 
authority”. 

No. 3. Such “competent authority” 
who is not such Revenue Officer. 

(2) In ease of No. 1 or No, 2:— 

(a) From every order (other than an 
interlocutory order) an appeal lies under 
Section 41 (i) of the Ceiling Act to an 
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appellate authority competent to hear the 
appeal as specified in Section 44 (1) of 
the Land Revenue Code. Besides the 
Board of Revenue, all such appellate au- 
thorities are “Revenue Officer” within 
the meaning of Section 11 of the Land 
Revenue Code. 

(b) From an order passed in appeal 
under Section 41 (i) of the Ceiling Act, a 
second appeal does not lie under Sec- 
tion 44 (2) of the Land Revenue Code 
inasmuch as the order is not “under that 
Code or the rules made thereunder”. 

(c) From an order passed in appeal 
under Section 41 (i) of the Ceiling Act, 
a revision lies under Section 50 of the 
Land Revenue Code, read with Sec. 56 

of the Code. 

(d) From an. interlocutory order also, 
a revision lies in case of No, 2, under 
Section .50 of the Land Revenue Code 
and in case of No, 1 under Section 42 of 
the Ceiling Act. 

(e) Power of revision under S, 50 of 
the Land Revenue Code can be exercised 
suo motu by the competent revisional 
authority even when the order is ap- 
pealable, 

(3) In case of No, 3:— 

(a) From every order (other than an 
interlocutory order) an appeal lies under 
Section 41 (ii) to the Board of Revenue. 

(b) From an order passed by the 
Board of Revenue in such appeal, the 
question of second appeal or revision does 
mot arise, 

(c) From an interlocutory order, Te- 
oo -lies under Section 42 of the Ceiling 

t. 


(d) Power of revision under Sec, 42 
of the Ceiling Act can be exercised suo 
motu by the competent revisional autho- 
rity. even when the order is appealable, 

(e) Since by virtue of Section 2 (p) 
of the Ceiling Act, read with Section 11 


. of the Land Revenue Code, the Commis- 


sioner exercises jurisdiction under Sec- 
tion 42 of the Ceiling Act as a “Revenue 
Officer”, a revision will lie from his order 
to the Board of Revenue under Sec. 50 
of. the Land Revenue Code. read with its 
explanation and Section 56 of that Code. 

(4) The expression “every order” in 
Section 41 of the Ceiling Act means an 
order which determines the rights and 
liabilities of the parties; it does not in- 
clude within its purview interlocutory 
orders which do not affect any right or 
liability of the parties. but are merely 
steps taken towards the final adjudica- 
tion and for assisting parties in the pro- 
secution of their case in the pending pro- 
ceedings; they regulate the - procedure 
anly. 

(5) By virtue of Section 56 of the 
Land Revenue Code, an order passed by 
a Reventie Officer under the Ceiling Act 
is revisable under Section 50 of the Land 
Revenue Code, 


Harbans Rai v. Board of Revenue (FB) 


AL R 

(6) The expression “for the time be- 
ing in force” refers to the time when the 
order in question is passed; not to the 


date of the commencement of the enacts 
ment in which it occurs. 


(7) The wider import bestowed upon 
the word “order” in Section 56 of the 
Land Revenue Code is curtailed by the 
restrictive provision in Section 44 (1) of 
the Code. so that an order passed “under 
any other enactment” is not under that 
section, 

(8) Sub-sections must be read as parts 
of an integral whole. ‘No sub-section 
can be read as divorced from or indepen- 
dent of the others unless to do so results 
in absurdity, (S, Gurmei Singh v, S. 
Pratap Singh Kairon, AIR 1960 SC 122 
and Madanlal Fakirchand Dudhediya v. 
S. Changdeo, Sugar Mills Ltd., AIR 1962 
SC 1543. second appeal, under sub- 
section (2) of Section 44 of the Land 
Revenue Code, lies only from an order 
passed in appeal under sub-section (1} 
of that section. 


(9) The right of appeal is a substans 
tive right; it is a creature of the statutes 
it must be expressly conferred by the 
Statute; it cannot be implied nor bor- 
rowed by analogy from another enact 
ment, 

(10) The impact of Section 49 of the 
Ceiling Act is not to make the Act a self- 
contained one; it merely gives overrid- 
ing effect to the provisions of that Act in 
ease of inconsistency with the provisions 
of another enactment, etc, 


(11) A Revenue Officer, while exer~. 
cising powers under the Ceiling Act, is 
not a “persona designata” which expres-+ 
sion refers to a person who is pointed out 
or described as an individual as opposed 
to a person ascertained as a member of 
a class or as filling a particular character. 

3. In the present case, it must be 
said that the appeal before the Additional 
Commissioner was under clause (i) of 
Section 41 of the Ceiling Act read with. 
Section 44 (1) of the Land Revenue Code, 
inasmuch as the competent authority was 
a Revenue Officer. Since the Additional 
Commissioner is a Revenue Officer within 
the meaning of Section 11 of the Land 
‘Revenue Code, this order passed in appeal 
was revisable by the Board of Revenue 
ae Section 50 of the Land Revenue 

e, 


4. Therefore, this petition is al- 
Towed. The order of the Board of Reve- 
mue is quashed. The case shall go back 
to the Board of Revenue for dealing with 


`- the revision according to law. Parties 


shall bear their own costs. The out- 
standing amount of the security deposif 
shall be refunded to the petitioner, 

A, P. SEN AND SINGH, JJ.:— 5. 
The petitioner in this petition being ag~ 
grieved. by the order of the Competent 
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‘Authority passed on February 28, 1967, 
declaring 72.07 acres of land as surplus 
filed an appeal under Section 41 of the 
Ceiling Act to the Commissioner, Jabal- 
pur Division. The appeal was heard and 
decided by the Additional Commissioner 
on July 31, 1967, and the order of the 
Competent Authority was confirmed, The 
petitioner then filed a revision against 
the order of the Additional Commissioner 
fn the Board of Revenue which was dis- 
missed on November 25, 1968, on the 
ground that no revision lay against the 
order of the: Additional Commissioner. 
The petitioner then filed the present peti- 
tion under Articles 226 and 227 of the 
Constitution for quashing. the order of the 
Board of Revenue. This petition was 
heard along with Misc. Petn. No, 480 of 
1968 (Madh Pra) (Ravishanker Dube v. 
Board of Revenue, M. P.. Gwalior). For 
the reasons given in our order in that 
petition which is being decided today, 
the position that emerges is that an ap- 
peal lay under Section 44 (2) of the M. P. 
Land Revenue Code 1959, against the 
order of the Additional Commissioner 
passed in appeal under Section 41 of the 
Ceiling Act. Section 50 of the Land Re- 
venue Code bars. a revision against an 
order which is appealable, therefore, the 
petitioner’s revision was not maintain- 
able, but as the law was then somewhat 
uncertain the Board should have treated 
the revision as an appeal, 

6. The petition is allowed. The 
order of the Board of Revenue dated 
November 25, 1968 is quashed and the 
Board is directed to treat the revision as 
an appeal and to decide it according to 
law. There shall be no order as to costs 
of this petition. The amount of security 
deposit shall be refunded to the petitioner, 

FINAL ORDER BY THE COURT 

T. In accordance with the order of 
majority this petition is allowed. The 
order of the Board of Revenue dated 
November 25, 1968. is quashed and the 
Board is directed to treat the revision as 
an appeal and to decide it according to 
law. There l be no order as to costs 
of this petition. The outstanding amount 
of the security deposit shall be refunded 


ta the petitioner, 
i Petition allowed, 


AIR 1973 MADHYA PRADESH 3 
l (V 60 C 2} 
(INDORE BENCH) 

H. R. KRISHNAN AND G. L, OZA, JJ, 

Ganpatsingh and another, Applicants 
v. Gurucharansingh and another, Opposite 
Party. 

Civil Revn. Nos. 274 and 361 of 1970, 
D/- 16-8-1971, against order of M, W, Deo, 
2nd Civil J. Class I, Indore, D/- 4-4-1970. 
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- Tare, J. sitting as Single Judge, 
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Index Note:— (A) M, P. Stamp 


Rules, 1942 (as amended in 1970), Rule 3 


— Use of stamp bearing. word ‘India’ — 
If proper. 

Brief Note:— (A) Pronote stamped 
with adhesive stamp bearing words 
“India” in English and “Bharat” in Hindi 
cannot be said to be improperly stamped 
because stamp used had not been issued 
by State of M. P. or the erstwhile State 
of Madhya Bharat. By virtue of the am~ 
endment to the M. P. Stamp Rules by 
notification dated 26th June 1970 and 
published in the State Gazette dated 10th 
July 1970 a stamp marked "India" or 
“Bharat” would in all respects be deemed 
to have been issued by the State Govern- 
ment, (Para 4) 

Index Note:— (B) Stamp Act (1899), 
Sch, I Art. 49 (a) (ili) — M. P, Stamp 
Rules, 1942 — Rules 3 and 13 (f) — Use 
of Madhya Bharat adhesive stamp on pro- 
note — Legality, 

Brief Note:— (B) A pronote stamped 
With an adhesive stamp of a higher value 
than required under Art, 49 (a) (iii) issued 
by Madhya Bharat cannot be rejected as 
improperly stamped, because the use of 
adhesive stamp was permitted by R. 13 (f) 
and the use of Madhya Bharat Stamp 
was justified under Rule 3, (Para 7) 

Index Note:— (C) Stamp Act (1899), 
Section 10 — Rules framed by State 
Government are not ultra vires, 

Brief Note:— (C) The reason ig that 
Section 10 provides that stamping should 
be governed by what the Act provides 
and where it was silent by the: rules 


.framed by the State Government, 


, (Para 6) 

Cases Referred: Chronological Paras 
Civil Revn. No; 11 of 1968, D/- 
6-3-1969 (Indore B.) (Madh Pra), 

Birdhichand v, Akbar * I 

V. D. Gyani, for Applicants; Oak, 
for Opposite Party. 

KRISHNAN, J.:— These revisions 
are ‘by the respective defendants in suits 
based on promissory notes. They have 
been referred to a Divisional Bench by 
This 
departure from the established practice 
of getting such revision cases heard in 
Single Bench is due to the existence of 
the Single Bench ruling in Birdichand v. 
Akbar, Civil Revision No. 11 of 1968, 
decided at Indore on 6-3-1969 (Madh Pra), 
in which the defendant-debtor’s objec- 
tion was upheld to the effect that the 
adhesive revenue stamp on the pronote 
in that suit bore ¢he word “Bharat”, and 
did not carry any indication that it had 
been issued by the State Government. As 
Tare, J. did not agree with this view he 
considered it necessary that the question 
should . be- answered by a Divisional! 
Bench. As a matter of fact at about the 
same time as the making of this reference 
on 17-7-1970 the State Government had 
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issued a notification that all revenue 
stamps used on such instruments and 
bearing the words “India” or “Bharat” 
should be deemed to have been issued by. 
the State Government. 

2: In both the. cases we are deal- 
ing with the mechanics of affixing stamps 
to pro-notes. But there are some dif- 
ferences in detail, 

3. In the case ouf of which Civil! 
Revision No. 274 of 1970 arises the pro- 
mote for a loan of Rs. 250/- was stamped 
with an adhesive stamp valued at 10 n. p. 
on which the words “India” in English 
and “Bharat” in Hindi appear. The de~ 
fendant objected that this instrument had 
been improperly stamped because the 
stamp used on it had not been issued by 
the State Government of Madhya Pradesh 
or as for that matter the erstwhile State 
of Madhya Bharat, because under Rule 3 
of the M. P, Stamp Rules 1942 as it now 
stands, a stamp issued by the erstwhile 
State of Madhya Bharat would be treated 
ag equivalent in all respects to the stamp 
issued by the State of Madhya Pradesh. 
The defendant having raised this objec- 
tion and invited the Court to reject the 
pro-note and accordingly dismiss the suit 
on this preliminary point, the trial Court 
heard the parties and dismissed the ob- 
fection and held that the instrument had 
been properly stamped. The defendant 
has accordingly come up in revision from 
that order repeating this argument, 

4, A mere perusal of the amend- 
ment to the M. P, Stamp Rules by noti- 
fication dated 26th June 1970 and publish« 


ed in the State Gazette dated 10th July,. 


1970 is sufficient answer. Whether ‘or 
not this position was justified before the 
making of this amendment, after it there 
is mo substance in this contention because 
a stamp marked “India” or “Bharat” 
would in all respects be deemed to have 
been issued by the State Government. 
This is sufficient to dismiss Civil Revi- 
sion No. 274 of 1970. As the other points 
in controversy in that suit have not been 
disposed of by the trial Court the case 
goes back for disposal on merits. 

5. The position in the case from 
which Civil Revision No. 361 of 1970 arises 
is that the pro-note for Rs, 4,000/- has 
been marked with a one-rupee adhesive 
stamp issued by Madhya Bharat. Inciden- 
tally, under Art. 49 (a) (iii) a stamp for 
25 mn. p. would have sufficed and the par- 
ties have quite unnecessarily put a stamp 
of higher value. The objection raised by 
the defendant in the lower Court was that 
whereas the rules require that it should 
be an impressed stamp the use of an ad- 
hesive stamp though of the appropriate 
value is improper and the document 
should be rejected as having been im- 
properly stamped. In this Court another 
ground is sought to be added, namely, 
the rules framed by the State Govern- 
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ment in this regard are ulfra vires Secs 
tion 10 of the Indian Stamp Act, 1899. 

6. The argument that the rules 
are ultra vires is altogether unaccept- 
able because Section 10 provides that the 
stamping should be governed by what 
the Act provides, and where it is silent, 
“by the rules framed by the State Gov- 
ernment”. The applicants argument 
seems to be that under the Constitution 
the making and sale of such stamps lying 
in the field of the executive power of the 
Union any rule-making power given to 
the State Government would be ultra 
vires. It is difficult to agree. Stated this 
way, it is mot that the rules are ultra 
vires of Section 10, but Section 10 is 
ultra vires of the Constitution. When 
the Central Legislature has itself provid- 
ed that the State Government can make 
rules in this regard there is nothing more 
to be said. Actually the Indian Stamp 
Act is “existing law”. There is accord- 
ingly nothing more to be said’ on this 
point. 

7. The use of the erstwhile Madhya 
Bharat stamp in the State of Madhya 
Pradesh is justified by Rule 3 made by 
the State Government. As for the use 
of the adhesive stamp we find it permit- 
ted by Rule 13 (f) this being an instru- 
ment that has to be stamped in accord- 
ance with Art. 49 (a) (iii) in Schedule I, 
to the Indian Stamp Act. Accordingly 
this application is also without any force. 
The trial Court has addressed itself only 
to the preliminary issue though some res 
marks have been made in the judgment 
regarding the merits. They should of 
course be ignored while the trial Court 
examines the merits in a formal manner. 
This case is also sent back to the trial 
Court for disposal on merits. 

8- Both the revision applications 
are dismissed and it is further ordered 
that the applicants in each of them shall 
pay the costs to the respective non-appli- 
cants. However, there will be no order 
for pleaders’ fee as the arguments have 
been purely nominal. 

Revisions dismissed, 
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SHIV DAYAL AND J. S, VERMA, JJ, 
__ Mst, Godabai, Appellant v. Narayan 
Zingaji, Respondent, 

First Appeal No, 156 of 1971, Dj- 
18-9-1972 against decree of K, L, Srivas+ 
tava, Dist, J. Chhindwara, D/.~ 15-10-1971. 

Index Note:— (A) Hindu Marriage 
Act (1955), S. 10 (2) — Decree for judi- 
cial separation obtained by husband on 
ground of wife’s cruelty — Application 


JP/JP/F821/72/KSB ad. 


AIR 1973 MADHYA 
(V 60 C 





1973 Godabai v. N. Zingaii 


under S. 10 (2) by wife for rescission of 
decree expressing repentance for past con~ 
duct and promising not to misbehave in 
future — Application resisted by defend- 
ant — Burden of proving her allegations 
lies heavily on applicant wife, (Para 6) 

Brief Note:— (A) The power to re- 
scind. though available under S, 10 (2) 
must be exercised with circumspection 
only to achieve the purpose of giving 
every opportunity to the parties for re- 
conciliation. The question whether the 
ground urged is sufficient to make the 
case fit for rescission of the decree comes 
after the Court is satisfied about the truth 
of the averments made in the applica- 
tion. (Paras 4, 5) 

Held on facts that as neither party 
had produced any evidence, the wife had 
not discharged the heavy burden that lay 
on her and that the only ground alleged 
in the petition wag not by itself sufficient 
to rescind the decree, (Para 7) 

A, N. Mukerji, for Appellant: P, S, 
Khirwadkar. for Respondent. 

VERMA, J-:— This is an appeal by 
the wife according to Section 28 of the 
Hindu Marriage Act, 1955 (hereinafter 
called the Act), against the judgment and 
decree dated October 15, 1971, passed by 
the learned District Judge, Chhindwara, 
dismissing her application filed under Sec 
tion 10 (2) of the Act for rescission of the 
decree for judicial separation passed 
against her in an earlier proceeding (Civil 
Suit No. 11-A of 1969, decided on Decem- 
ber 24, 1969), 

2. Briefly stated, the facts are 
these. On an application made by the 
respondent, claiming judicial separation 
on the ground of cruelty under Cl. (b), 


sub-section (1) of S. 10 of the Act. a ` 


decree for judicial separation had been 
passed against the appellant on December 
24, 1969. The application. under S. 10 (2) 
of the Act was filed on July 20. 1971. by 
the appellant. The only ground urged in 
support of the application was that the 
appellant was now repentant and she 
would not misbehave with the respond- 
ent as she did in the past. and that the 
marriage of their only daughter. who was 
about 13 years of age at the time of the 
application, was to be settled. which was 
mot possible without getting the decree 
for judicial separation set aside, as it was 
presenting unsurmountable difficulties. 
The respondent opposed the application 
and denied the genuineness of the offer 
made by the appellant and controverted 
the other allegations. He offered to make 
all arrangements for the marriage of 
their daughter. 

3. -An issue was framed by the 
trial Court. whether it was a fit case for 
rescission of the decree for judicial sepa- 
ration. In spite of 
given by the trial Court no evidence was 


(Verma J.) 


opportunity being. 
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led by either party, The trial Court dis+ 
missed the application on its finding that 
no ground for rescission of the decree 
under sub-section (2) of S. 10 of the Act 
was made out. It is agains: this decree 
that the present appeal has been prefers 
red by the wife 

4, Shri A. N. Mukerji, learned 
counsel for the appellant, has urged that . 
prima facie the offer of the appellant to 
live again with the respondent peace+ 
fully was sufficient for the Court to re+ 
scind the decree under Section 10 (2) of 
the Act and, therefore, it was not neces- 
sary to lead any further evidence. Under 
sub-section (2) of S. 10. the main re- 
quirements are two, viz.. that the Court 
should be satisfied of the truth of the 
statements made in the petition and that 
in its discretion it considers it just and 
reasonable to do so. The question whe- 
ther the ground urged is sufficient to 
make the case fit for rescission of the 
decree comes after the Court is satisfied 
about the truth of the averments made 
in the application. 

5. The power under Section 10(2) 
of the Hindu Marriage Act is extraordi- 
mary. It empowers the Court to rescind 
Its own decree which it has rendered 
after due trial. It follows that the extra- 
ordinary power can be exercised only for 
extraordinary or compelling reasons. The 
extraordinary power under Section 10 (2) 
of the Act has for its basis the consistent 
policy of the law to make available to 
the parties every opportunity for recon+ 
ciliation. The door is not closed even 
after the decree for judicial separation, 
until the marriage is dissolved by an- 
other decree. Where, notwithstanding a 
decree for judicial Separation, the hus- 
band and the wife get over their dif- 
ferences and want to live together. the 
decree of judicial separation will not come 
in their way. That being the purpose 
and intent of Section 10 (2), the nower 
to rescind, though available, must be 
exercised with circumspection only to 
achieve this purpose, 

6. If both the parties jointly a 
proach the Court for rescission, the Court 
will find it easiest to grant relief, It] 
will also not be difficult to grant rescis-~ 
sion on the application of the spouse at 
whose instance the decree for judicial. 
separation was passed. But where the 
application under Section 10 (2) is made 
by the defendant and is resisted by the 
plaintiff, a very heavy burden lies on 
the applicant, . 

7. _ In this case an issue wag fram- 
ed by the trial Court requiring the par- 
ties +o Prove their case by adducing evi- 
dence, as it was not sufficient to have 
made those averments in the petition. No 
evidence having been led by the appel- 
Jant, the burden was not discharged by 
her and it was not necessary. for the res- 
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ondent to have led any evidence. That 
apart. the only ground on which the ap- 

lication was filed and which is now 
urged in support of the appeal does not 
appear to ‘be sufficient by itself to re+ 
scind the decree. At any rate, the ap- 
pellant not having appeared at any stege 
to give an undertaking in the Court not 
to misbehave with the respondent which 
resulted in the decree for judicial separa~ 
tion, the learned District Judge was right 
in taking the view which he did. The 
learned District Judge made efforts for 
re-conciliation but he did not succeed. 
We do not see any reason to take a dif: 
ferent view. 


8. Accordingly we dismiss the ap-~ 
_ peal with costs. 
Appeal dismissed, 


AIR 1973 MADHYA PRADESH 6 
{V 60 C 4) 
(GWALIOR BENCH) 
S. M. N. RAINA, J, 
Karnam Chand, Appellant v. Smt. 
Kamlesh Kumari and another. Respond- 
ents. 


Misc. Appeal No. 25 a 1972, D/- 7-4- 
1972 against order of S. N. Pandya, Dist. 
J., Gwalior, D/- 7-2-197 72. 


Index Note:— (A) Civil P. C. (1908), 
S. 144 — Principle underlymg — On re- 
versal of a decree, the law imposes an 
obligation on the party to the suit who 
received the benefit of erroneous decree 
to make restitution to the other party for 
what he has lost — Court may refuse res- 
titution where it does not appear to be in 
consonance with the real and substantial 
justice of the case. (Paras 4, 7) 


The respondent tenant paid the 
amount in question under the decree of 
the trial court in pursuance of the stay 
order of the appellate court, After the 
decree was set aside by the appellate 
court, she applied for restitution of the 
amount, In the suit she admitted that 
she was a direct tenant of the plaintiff 
on a monthly rent of stated amount. 
Held that it would not be proper to 
order restitution in respect of the rent 
payable by her at least in respect of the 
period for which her liability to pay was 
not in dispute. AIR 1953 SC 136 & AIR 
1963 Mad 45 (FB) & AIR 1964 Mad 404, 
Rel. on. (Paras 8, 10, 11) 
Cases Referred: Chronological Paras 
AIR 1964 Mad 404 = 77. Mad ae 

233, S. cheba naam Asari v, N. S. 


Krishna Iye 
AIR 1963 Mad 45 = (1962) 2 Mad 
LJ 362 (FB) Pappu Reddiar v. 


P, S. V. R, Ramanatha Iyer 
HP/IP/E858/72/VSS 


Karnam Chand v. Kamlesh Kumari (Raina J} 
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AIR 1953 SC 136 = 1953 SCR 559, 
Lal Bhagwant Singh v, Srikishen 
Das 5 

P. D. Gupta, for Appellant; K., L. 

Batham, for Respondents. 

JUDGMENT:— This is a second ap= 
peal arising out of proceedings under Secs 
tion 144 of the Code of Civil Procedure. 

2. The plaintiff-appellant purchass 
ed the house in suit from Harnarayan on 
27-12-1961, At the time of purchase it 
was in occupation of Bharat Bhushan 
respondent No. 2, Mst. Kamlesh Kumari 
respondent No. 1, and a servant of Bharat 
Bhushan. The plaintiff filed a suit for 
eviction and arrears of rent against - 
Bharat Bhushan and others, The suit 
was decreed by the trial Court, Smt, 
Kamlesh Kumari (respondent No, 1) pre- 
ferred an appeal against the decision of 
the trial Court and also filed an applica~ 
tion for stay of execution of the decree 
of the trial Court during the pendency of 
the appeal. The appellate court granted 
stay on the condition that the decretal 
costs and rent found jointly due against 
Smt. Kamlesh Kumari and Bharat 
Bhushan shall be deposited by her and 
that she shall continue to deposit mesne 
profits at the rate of Rs, 100/- till the 
disposal of the appeal, The appeal was 
ultimately allowed. The decree of the 
trial Court was set aside and the case 
was remanded for a fresh decision. It is 
not disputed that the claim of the plain- 
tiff against Smt. Kamlesh Kumari was 
ultimately dismissed by the trial Court 
and the said decision became final inas- 
much as no appeal was preferred agains? 
it. It is also not disputed that Smt. 
Kamlesh Kumari had to pay a sum of 
Rs. 6779.75 P. under thé original decree 
of the trial Court in pursuance of. the 
stay order, After the said decree was 
set aside by the appellate Court Smt. 
Kamlesh Kumari filed an application for 
restitution of the amount. The applica- 
tion was allowed by the trial Court and 
an appeal preferred by the plaintiff was 
dismissed by the Additional District 
Judge. Being aggrieved thereby the 
plaintiffi-appellant has preferred this Se~ 
cond appeal. 


3. The main contention of Shri 
B. D. Gupta, learned counsel for the ap< 
pellant is that even though the matter 
may strictly fall within the purview of 
Section 144 of the Code of Civil Procedure 
no order for restitution should have been 
passed because it is not in consonance 
with justice and circumstances of this 
case, 

4, The principle underlying the 
doctrine of restitution which is embodied 
in Section 144, Civil P. C, is that on the 
reversal of a decree the law imposes an 
obligation on the party the suit who 
received the efit of the erroneous 
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decree to make restitution to the other 
party so that whatever has been done 
under the erroneous decree may be un- 
done and the parties may be restored to 
the position which they enjoyed before 
passing of such a decree. In applying this 
doctrine, however, the interests of justice 
must be kept in view. 

5. In Lal Bhagwantsingh v. Sri 
Kishen Das, AIR 1953 SC 136 their Lord- 
ships while dealing with the question of 
restitution under S, 144 Civil P, C. ob- 
served in paragraph 14 that the principle 
underlying the doctrine of restitution is 
that on the reversal of a judgment the law 
raises an obligation on the party to the 
record, who received the benefit of the 
erroneous judgment. to make restitution 
to the other party for what he had lost 
and it is the duty of the Court to en- 
force that obligation unless it is shown 
that restitution would be clearly contrary 
to the real justice of the case. 

6. In Pappu Reddiar v. P., S. V, RB. 
Ramanatha Iyer, AIR 1963 Mad 45 (FB) 
a Full Bench of the Madras High Court 
held that granting of restitution under 
Section 144, Civil P, C. should be con- 
sistent with justice to both the parties. 
A similar view was expressed by that 
Court in S. Chokalingam Asari v, N. S, 
Krishna Iyer, AIR 1964 Mad 404, 

T. It is, therefore, clear that the 
Court must take into account the facts 
and circumstances of the case before 
ordering restitution and it may. refuse 
restitution where it does not appear to 
be in consonance with the real and subs 
stantial justice of the case, 


8. We have to examine the ques+ 
tion of restitution in the light of the 
principles enunciated above. It is no 
doubt true that the respondent Smt. 
Kamlesh Kumari was required to pay the 
amount in question in pursuance of the 
stay order on account of the decree of the 
trial Court which was subsequently re- 
versed and as such she is entitled prima 
facie to claim restitution. But we must 
bear in mind that it is the case of Smt. 
Kamlesh Kumari herself that she was @ 
direct tenant of the plaintiff on a month~ 
ly rent of Rs, 80/-, as such it appears 
that it would not be proper to order resa 
titution in respect of the rent payable 
by her at least in respect of the period 
for which her liability to pay is not in 
dispute. 

9. In this connection it would be 
pertinent to mention that the plaintiff has 
filed two separate - suits against Smt. 
Kamlesh Kumari. One is for arrears of 
rent for the period from 27-12-1961 to 
26-12-1964. The amount claimed is 
Rs. 2880/-. Another suit has been filed 
against her for eviction as well as arrears 
of rent for the period from 27-12-1964 to 
1-11-1971. So far as the amount of 
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Rs. 2,880/- which has been claimed by 
the plaintiff as arrears of rent in the 
earlier suit, Shri Batham, learned coun- 
sel for the respondent Smt. Kamlesh 
Kumari frankly conceded that he had no 
objection to the restitution for this 
amount being disallowed subject to the 
condition that the plaintiff gives credit 
for this amount in the suit for arrears 
of rent claimed by him. Shri Gupta, 
learned Counsel for the appellant, stated 
that the appellant is willing to give credit 
for the said amount in case no restitu- 
tion is allowed in respect of this amount 
10. As for the rest of the amount 
the position is slightly different. In the 
second suit filed by the plaintiff the ques- 
tion of limitation has been raised and it 
has been urged that the claim for arrears 
of rent due for the period more than 
three years before the institution: of the 
suit is barred by time. lt was also stat- 
ed that Smt, Kamlesh Kumari has al- 
ready deposited the full amount due from 
her which is within limitation in Court 
in that suit. In these circumstances the 
order of restitution for the rest of the 
amount must stand even though Smt. 
Kamlesh Kumari is admittedly a tenant 
of the plaintiff, 
11, The appeal, is, therefore, part- 
Ty allowed and the restitution for the 
amount of Rg. 2,880/- is disallowed. As 
for the balance of the amount the orders 
of the lower ‘Courts. shall stand. I make 
no order as to costs in this appeal in the 
circumstances of this case, 
Appeal partly allowed, 





AIR 1873 MADHYA PRADESH 7 
(V 60 C 5) i 
P. K. TARE AND K. K, DUBE, JJ. 
Heavy Electricals (India) Ltd.. Bhopal, 
Appellant v. Pannalal Devchand Malviya, 
Respondent, 


Mise, First Appeal No, 190 of 1970, 
D/- 5-9-1972 against order of R. L. 
Sangani, 3rd Addl, Dist. J. Bhopal, D/-+ 
8-9-1970, 

Arbitration Act (1940), S. 32 — Agree- 
ment — Decision of an employee of one 
of the parties agreed to be final — Deci- 
sion is open to judicial scrutiny — (X= 
Ref:— Section 23), 

The questions decided by an em~ 
ployee of one of the parties to an agree~ 
ment. whose decision has been made final 
and binding by a clause thereof are open 
to judicial scrutiny although by virtue of 
a specific stipulation in the arbitration 
clause of the agreement those questions 
cannot be referred to the arbitrator nam~ 
ed in that clause. In such cases the only 
proper way would be for the Court to 
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examine the decision of the named offi- 
cer and decide whether it is a judicial 
or a quasi-judicial decision or a mere ad= 
ministrative. or a departmental decision, 
Tf it be a departmental or an a 
trative decision, the Court ought to re- 
fiect it and hold it not to. be final and 
binding on the parties. In that event, 
the Court ought to decide the question 
on merits upon whatever material the 
parties might produce before the Court. 
After doing that, the Court might refer 
the dispute to arbitrator in accordance 
with the arbitration clause. 
(Paras 4. 5, 6, 8. 9, 13. 14) 
Cases Referred: Chronological Paras 
AIR 1935 Mad 356 = 41 Mad LW, 
130, South India Rly. Co. Ltd. v. 


S. M. Bhashyam Naidu 4, 12 
1913 AC 229 = 82 LJKB 678, 
Hickman & Co, v. Roberts 1.0 


1913 AC 241 = 82 LJKB 684, Bris- 
tol eee v. John Aird & Co, LL 


K. L. Issrani for Appellant; B. L. 
Seth, for Respondent. 


TARE, J.:— This order shall govern 
fhe disposal of Misc. (First) Appeal No. 209 
of 1970, (Pannalal Malviya v. The Heavy 
Electricals Ltd. Bhopal) also. ‘These ap- 
peals are directed against the same order 
(wrongly described as a judgment) dated 
3-9-1970, passed by the Third Addl, Dis- 
trict J udge, Bhopal, in Civil Suit No, 1-A, 
of 1970. 

2. The Heavy Electricals Ltd., 
which is a Government undertaking, but 
which is a separate corporation having its 
separate legal entity, gave a contract for 
the work of filling certain area. Under 
the agreement the contractor was to be 
paid 3% above the rate of Rs. 00.80 paise 
per cubic meter for morum or sand 

spreading, including dressing 50 meters 
lead and 1.5 meters free lift. The extent 
of work done as also the rate at which 
the payment was to be made were points 
of dispute between the parties. When 
the contractor submitted the final bill, 
the Heavy Electricals deducted an amount 
of Rs, 17.169.52 paise. ' 

3. The plaintiff Pannalal’s conten- 
tion was that he had done the work 
of 23,334.47 cubic meters. The de= 
fendant alleged that the work done was 
of 8041.03 meters. Thus. the extent of 
the work involved a sum of Rs. 2309.64. 
The second point of difference was about 
the rate. The plaintiff maintained that 
there was no deviation and. therefore, he 
was entitled to obtain payment at the 

agreed rate. The defendant alleged that 
there was deviation and as such, the 
corporation, namely, the Heavy Electricals 
Ltd, was entitled to make payment at a 
lower rate fixed by the Chief Engineer. 
This involved the sum which had been 
deducted out of the final bill. The other 
point of dispute was that the plaintiff con~ 
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tended that the question whether there 
was in fact deviation or not would be a 
question which the arbitrator would be 
competent to decide. On the other hand, 
the defendant’s contention was that this 
question could not be referred to the 
arbitrator as a decision had already been 
given by the Chief Engineer and which 
decision was binding on the parties, as 
per Clause 54 of the written agreement. 
The learned trial Judge. by the order 
impugned, referred the other two ques- 
tions regarding the extent of the work 
done and justification for deduction to the 
named arbitrator, But held that the 
question relating to deviation and the 
deductions on those accounts which had 


been finally decided by the Chief Engins 


eer, as per Clause 54 of the agreement 
could not be referred to the arbitrator. 
Hence aggrieved by the said order both 
the sides have filed the appeals, 

4, The contention of the Heavy, 
Electricals is that the plaintiffs applica« 
tion under Section 20 of the Arbitration 
Act was not maintainable and. therefors, 
the matter could not be settled through 
arbitration, We may observe that there 
is no substance in the said stand taken 
on behalf of the Heavy Electricals, Tha 
agreement in question, which is in a 
printed form, is an agreement of arbitras 
tion and under Clause 62, the dispute 
would certainly be referable to the arbi~ 
trator named in the clause, It may be 
relevant to reproduce Clause 62 of the 
agreement, which is as follows:— 

“Clause 62:— AN disputes, between 
the parties to the contract (other than 
those for which the decision of ‘the 
C. E. (C) or any other officer of the 
Company is by the Contractor expressed 
to be final and conclusive or binding) 
shall after written notice by either party 
to the contract to the other of them be 
referred to the sole arbitration of an 
Engineer Accounts Officer to be appointed 
by the Chairman, General Manager. H. Ð, 
(I) Ltd.. Bhopal in hig sole discretion, 

Unless the parties otherwise agree, 
such reference shall not take place until 
after the completion, alleged completion 
or abandonment of the work or deter~ 
mination of contract, 

The venue of Arbitration shall be 
such place or places as may be fixed by, 
the Arbitrator in his sole discretion, 

The award of the Arbitrator shall ba 
final, conclusive and binding on both 
parties to the contract”, 

Therefore, Clause 62 contemplates refer+ 
ence of all disputes ta the named Arbis 
trator except those questions, which have 
become final and binding by virtue of 
other clauses of the contract, In the 
present case We are concerned with 
Clause 54 of the agreement, It is unneces~ 
sary to reproduce other Sub-clauses, bug 


1973 


fhe relevant portions only are 
follows:— 

“54:—— Valuation of Deviations, 

Rates for deviated items or new 
items of work will be fixed as follows by 
the accepting Officer whose decision shall 
be final, conclusive and binding on the 
other party (contractor). 


Bex eee rT. en = 


as 
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_ All disputes regarding the settlement 
of rates of deviated or new items of 
work shall be referred to the 
P.E./D.C.E/A.C.E, whose decision shall 
be final and conclusive, 


54 (A)— The rates provided in the 
schedule attached with the tender will 
be binding for payment and in respect 
of all disputes in relation thereto the deci- 
sion of P.E/D.C.E.(C)/A.C.E.(C) shall be 
final, binding and conclusive.” 


Thus, by virtue of Clause 62 of the 
agreement any dispute, which has be+ 
come final by virtue of Clause 54 of the 
agreement cannot at all be referred to 
darbitrator. As such, the question is 
whether the contractor is to accept the 
said decision arrived at under Clause 54 
of the agreement as binding, final 


and conclusive or whether he can 
have an opportunity to challenge it 
at some -stage. There can be no 


doubt that an employee of one of the 
parties whose decision is made final, bind- 
ing and conclusive, is required to act judi- 
cially and he cannot merely decide the 
question administratively or depart 
mentally. Therefore, the Court, when 
the matter comes before it has always 
the power to examine whether the officer 
whose decision is made final has acted 
judicially or administratively. If the 
Court finds that the officer had acted 
judicially, the Court may uphold his deci- 
sion. But, if the Court finds that the 
officer had acted administratively. in that 






ed by an officer as contemplated by Cl. 54 
of the agreement. are open to judicial 
scrutiny, although by virtue of a specific 


5. From this point. of view, we 
would agree with the contention of the 
defendant, namely, the Heavy Electricals 
(India) Ltd, that the question of devia- 
tion as held by the trial Judge, cannot at 
all be referred to the arbitrator. But we 
are unable to accept the contention of 
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the learned counsel for the defendant that 
this question cannot be examined by the 
Court. This question will certainly be 
open to exemination by the Court, but 
the only question will be-as to at what 
stage this question should be so ex- 
amined, 

6. Similarly, we are unable to aca 
cept the contention of the learned coun+ 
sel for the plaintiff-contractor that the! 
question of deviation should be referred 
to the arbitrator. In our opinion, Cl, 62 
of the agreement clearly excludes the re- 
ference of that question to the arbitra- 
tor and, therefore, we uphold the order 
of the trial Judge in that behalf, But 
the counsel for both the sides are agreed 
that the question of deviation, which was 
decided by the Chief Engineer by virtue 
of Clause 54 of the agreement will be 
open to a judicial scrutiny when the 
matter reaches the Court of law. About 
that, there can be no doubt. But the 
counsel for the contractor contends that 
this question should be decided by the 
Court as per the view of Varadachariar, 
J. in the said case before making a re- 
ference to the arbitrator, as per Clause 62 
of the agreement, On the other hand, 
the contention of the learned counsel for 
the defendant, namely, the Heavy Elec< 
tricals (India) Ltd., is that such a ques 
tion may be raised by the contractor in 
any proceeding directed against the ulti- 
mate award of the arbitrator. Therefore, 
it is necessary for us to lay down the 
principles governing the procedure to be 
followed in such cases. We may observe 
that. the agreement in question is a 
peculiar agreement, which is an agree 
ment of its own kind and which has come 
up before a law Court for adjudication 
probably for the first time. However, 
it appears that such agreements are usual 
now-a-days, which are entered into on 
behalf of the Government with contrac- 
tors undertaking to do the work. But, 
there is no judicial precedent on this 
question, In fact Clause 62 of the 
agreement contemplates reference of cer- 
tain disputes to the arbitrator and ex- 
cludes reference of certain disputes to 
the arbitrator, which had already become 

al by virtue of Clause 54 or some other 
Clause of the agreement. Evidently. it 
cannot be the intent and the purport of 
such agreements that the disputes envisag- 
ed by Clause 54 or by some other Clauses 
cannot at all be subject to a judicial 
scrutiny. Such a contention would evi- 
dently not be tenable. However, as indi- 
cated by us the only question would be 
regarding the procedure as to at what 
stage that question can be raised by one 
of the parties to the dispute. 

7. On this question we feel that 
where an award to be delivered by an 
arbitrator by virtue of Clause! 62 of the 
agreement is likely to be affected by the 
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decision of the question under Clause 54 
of the agreement, all arbitration proceed- 
ings would be rendered ineffective if the 
Court ultimately sets aside the decision 
of the Chief-Engineer or other authority 
given under Clause 54 of the agreement 
and in that event, there would be un- 
mecessary waste of time, money and 
energy on both sides. However. if the 
Court upholds the decision of the Chief 
Engineer or the other authority arrived 
at under Clause 54 of the agreement, the 
arbitration award delivered by virtue of 
Clause 62 of the-agreement would stand 
on its own merits and would not be re- 
quired to be set aside merely on the 
ground of the Chief Engineer’s decision 
under Clause 54 being erroneous. There- 
fore, we feel that it is necessary to devise 
some ways and means to meet such an 
unusual situation created by the fact that 
the parties entered into an agreement 
which also contains a sub agreement and 
in respect of which: an independent arbi- 
tration may have to be conducted apart 
from Cause 62 of the agreement. There- 
fore, the question arises whether there 
should be two references to arbitration. 


8. There can be no doubt that 
Clause 54 of the agreement would he 
construed to be a quasi-agreement of arbi- 
tration, as laid down by Varadachariar, 
J. in the said decision and moreover, 
after the enactment of the Arbitration 
Act, 1940, such an agreement cannot 
escape the jurisdiction of an arbitrator 
to decide the matter in the event of a 
dispute, Therefore. it would be futile 
to contend that any decision given under 
Clause 54 of the agreement would not be 
referable to the arbitrator, It may be 
that it will not be to an arbitrator con- 
templated by Clause 62 of the agreement, 
but it will certainly be referable to an 
arbitrator in accordance with the pro- 
visions of the Arbitration Act, 1940. if 
the parties have not named an arbitrator. 
At any rate, it will be subject to judicial 
review in appropriate proceedings when 
they reach the Court of law. 


9- As per the view of Varada- 
chariar, J. in the said Division Bench 
case of the Madras High Court. such an 
agreement amounts to a quasi-agreement 
of arbitration. Therefore, it may be that 
all the provisions of the Arbitration ‘Act, 
1940. may not be made applicable to such 
an agreement as the Court may have to 
start from the stage of appointing arbi~ 
trators or arbitrator on the premises that 
it amounts to an agreement of arbitra- 
tion. However, we feel that the proper 
procedure in such a case would be for 
the Court to examine when the matter 
reaches it to see if the officer named, 
mamely, the Chief Engineer, has acted 
judicially with the realisation of the need 
to act that way, If the officer concern~ 
ad has merely acted in his executiva 


Heavy Elec. (India) Ltd. v. Pannalal (Tare J.) 





ALR ` 


capacity or in his administrative capa 
city, his decision, which is deemed to be 
final, cannot be upheld by the Court of 
law. On the other hand, if the Court 
finds that the officer concerned acted in 
@ judicial capacity with full realisation 
of his responsibility. the Court may up 
hold the decision. Therefore, we feel that 
it would be for the Court to examine the 
said aspect and not to allow the said 
agreement of quasi-arbitration to be cona 
fused with the agreement of arbitration 









mental or an administrative decision, the 
Court ought to reject it and hold it not 
to be final and binding on the parties. 


(arbitrator?) in accordance with 
Clause 62 of the agreement in the pre- 
sent case. In our opinion, following some 
other procedure will be cumbrous and it 


Chief Engineer or other 
officer under Clause 54 of the agreement 


meet the ends of justice. 


10. In this connection we migh# 
advert to some decided cases. In Hickman 
& Co. v. Roberts, 1913 AC 229 Lord 
Loreburn, L. C. observed that the valuer 
or the architect, who was to have issued a 
certificate, had not acted judicially but 
he had acted in the interest of one of 
the parties and. therefore, he was not fit 
to issue a certificate. In that view the 
certificate issued by the architect was 
altogether ignored and the other Law 
Lords agreed with that view. Thus, 
where a person is appointed as an autho~ 
rity to adjudicate on certain matters and 
whose decision becomes final and bind- 
img on both the parties and where such 
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a person happens to be an employee of 
one of the parties. it is all the more 
mecessary for him to act in judicial capa- 
city and not in an administrative or a 
departmental capacity. 

1i. Similarly, in Bristol Corpn. v. 
John Aird & Co., 1913 AC 241 Lord 
Atkinson, with whom the other Law. 
Lords concurred, made the following ob- 
servations: 

“I£ a contractor chooses to enter into 
a contract binding him to submit the dis- 
putes which necessarily arise, to a great 
extent between him and the engineer of 
the persons with whom he contracts, to 
the arbitrament of that engineer, then he 
must be held to his contract. en 
ther it be wise or unwise, prudent or the 
contrary, he has stipulated that a person 
who is a servant ofthe person with whom 
he contracts shall be the judge to decide 
upon matters upon which necessarily that 
arbitrator has himself formed opinions. 
But though the contractor is bound by 
that contract, still he has a right to 
demand that, notwithstanding those pre 
formed views of the engineer, that gentle- 
man shall listen to argument and deter- 
. Mine the matter submitted to him as 
fairly as he can as an honest man; and 
if it be shown in fact that there is any 
reasonable prospect that he will be so 
biassed as to be likely not to decide fairly 
upon those matters, then the contractor 
is allowed to escape from his bargain and 
to have the matters in dispute tried by 
one of the ordinary tribunals of the land. 
But I think he has more than that right. 
If, without any fault of his own, the 
engineer has put himself in such a posi- 
tion that it is not fitting or decorous or 
proper that he should act as arbitrator in 
any one or more of those disputes, the 
contractor has the right to appeal to a 
Court of law and they are entitled to say, 
in answer to an application to the Court 
to exercise the discretion which the 4th 
section of the Arbitration Act vests in 
them. “We are not satisfied that there is 
not some reason for not submitting this 
question to the arbitrator’.” 
Thus, according fo the learned Law 
Lords, an architect and an engineer plac- 
ed in such a position is required to act 
judicially. Jf he had not acted judicially, 
then the matter can be tried by an ordi- 
mary Court of law. 


12. In AIR-1935 Mad 356 Varada- 
chariar, J., on behalf of the Court made 
he following observations :— 

“Our attention has been drawn to 
several cases dealing with the position of 
architects or engineers whose decision is 
made final, in respect of contracts whose 
execution is put under their supervision. 
It is not necessary to refer to them in 
detail. There has no doubt been a con- 
sensus of opinion that they are not 
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“arbitrators” in the sense in which that - 
term is used in the Arbitration Act, but 
all the cases recognise that whether called 
arbitrators or quasi-arbitrators or by any 
other label, they are. when exercising 
that kind of power discharging “judicial” 
functions, Decisions of the Privy Coun= 
cil and of the House of Lords particular- 
ly emphasize that engineers placed in that 
situation, especially when they happen to 
be the employees of one of the contract- 
ing parties, are in a very delicate and 
embarrassing situation and while on the 
one hand it is true that the other party. 
is bound by a contract into which he has 
entered with his eyes open knowing that 
finality is attached to the decision of an 
employee of the other side, that party is 
entitled to insist that that person should 
have acted judicially with a full realisa- 
tion of the responsibilities of his position 
in dealing with a matter of that kind.” 

13. It is. therefore, clear that it 
is for the Court ultimately ‘to find if 
there is any decision of the architect or 
the engineer which had become final. If 
the Court finds that there is a judicial 
decision, it may give effect to the same. 
In the present case this question can in 
no case be referred to the arbitrator 
named under clause 62 of the argeement. 
If the Court finds that there is no deci- 
sion judicially arrived at by the architect 
or the engineer named in clause 54 of the 
agreement, in that event, the Court might 
declare that decision of the architect 
Or the engineer to be of no legal effect 
and it will be open to the parties to have 
that adjudicated upon in a Court of law 
or at any rate, in the proceedings that 
might be pending in the law Courts. But 
in no case can it be made the subject- 
matter of arbitration contemplated by 
clause 62 of the agreement. It would be 
for the parties and the Court before which 
the question comes up for consideration 
to devise proper ways and means to have 
such a question adjudicated upon, 


14, As a result of the discussion 
aforesaid, we feel that the order of the 
learned trial Judge is required to be modi- 
fied by directing that the trial Judge shall 
first decide the question relating to de- 
viation, which the Chief Engineer or 
some other officer may have decided as 
per clause 54 of the agreement. If thel 
said decision is found to have been ar- 
rived at judicially, the trial Judge may 
uphold the same. But, if it is found to 
be administrative or departmental deci- 
sion, the trial Judge may leave the par- 
ties to seek their remedy in that behalf 
or if any of the parties makes a request 
for converting the present proceedings 
into a suit, the trial Judge may permit. 
It is to be noted that the said question 
cannot at all be referred to the arbitra- 
tor contemplated by clause 62 of the 
agreement, Therefore, the trial Judge 
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can either uphold that decision arrived 
at under clause 54 of the agreement or 
can declare it to be of no legal effect. 
These are the only two courses open to 
the Court. It’ is however. open to the 
Court to refer to the arbitrator other 
questions as per clause 62 of the agree- 
ment. It is necessary to follow this 
course as the decision of the dispute under 
clause 54 of the’ agreement may have a 
bearing on the dispute under clause 62 
of the agreement and without adjudicat- 
ing on the dispute under clause 54 of 
the agreement, it will not be possible for 
the arbitrator to adiudicate on the dis- 
pute under clause 62 of the agreement. 
We have also given a thought to the ques- 
tion whether the provisions of the Arbi- 
tration Act, 1940, can be applied to a 
dispute under clause 54 of the agres- 
ment. However, in view of the tect 
cases mentioned by us above, we do not 
find it possible to apply the provisions of 
the Arbitration Act, 1940. Such an agree~ 
ment in which an engineer or an archi~ 
tect is liable to decide certain disputes 
cannot exactly be said to be agreements 
of arbitration although it is incumbent 
on the architect or the engineer to act 
judicially. Therefore, the only scope that 
the Court has in this matter is to exa- 
mine whether there has been a judicial 
decision and if the Court finds it to be a 
judicial decision, then it must uphold it. 
If not, it is only the Court which will 
have the jurisdiction to decide such a 
dispute on merits and in any event, the 
arbitrator mamed in clause 62 of the 
agreement, will have no jurisdiction to 
decide that dispute. We hope, we have 
clarified the position sufficiently and 
there would be no confusion hereafter. 
15. Consequently, we modify the 
order of the trial Judge bie a direction 
to ‘act in accordance with the observa- 
tions made by us above. However, in 
view of the divided success of both 
partiés, we direct that costs of this Court 
as also the trial Court shall be borne as 
incurred. Consequently, both ‘the appeals 
are partly allowed to = extent indicat- 
ed and the order of Judge is 
modified accordingly. 
, Order accordingly. 
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Channilal and another. Applicants v, 
Bundelal, Non-Applicant, 

Civil Revn. No. 400 of R D/- 
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Civil J, ist class, Hoshangabad, Di 4-5— 
1971. 
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A.LE 

Index Note :— Madhya Pradesh Anus 
suchit Janjati Rini Sahayata Adhiniyam, 
Sections 2 (4), 8 (2) — “Debt” what is 
— Debt incurred after appointed date 
vd not included and Act does not apply to 
i 

Brief Note:— Where a debt is pay 
able under a decree or it is due other- 
wise, and even if it is not yet due, it will 
be a debt as defined in Section 2 (4) of 
the Act. The definition though inclusive 
cannot include a debt which was borrow- 
ed after the appointed date. The Scheme 
and the other provisions of the Act also 
show that. the Act has no application to 
a debt which was incurred after the apa 
pointed date within the meaning of Sec+ 
tion 2 (1) of the Act. (Paras 5, 8, 9) 

P. P. Naolekar, for Applicants; S. €, 
Chaturvedi, for Non-Applicant. 

AYAL, J.:— This is a revi- 
sion under Section 25 of the Provincial 
Small Cause Courts Act from a judg 
ment and decree of the Small Cause 
Court, Hoshangabad, dismissing the plains 
tiffs’ claim 


2. The petitioners’ case was thal 
the respondent borrowed from them one 
Mani of Juar and 2 maunds of gram on 
September 11, 1967 under a receipt 
(Ex. P-1) and promised to return 1} 
quantity of the grain so taken on credit, 
It is not in dispute that the value of the 
grain borrowed was Rs. 210/-. The plain- 
tiffs claimed Rs. 310/- by including 
Rs, 100/- as damages for breach of the 
contract for mot returning the grain as 
promised. 

3. The defence was that the plain« 
tiffs practised fraud on the defendant and 
obtained his signature on Ex, P-1 after 
compromising a case which had been 
pending before the Debt Relief Court. 
The execution of the document was, how-= 
ever, admitted subject to the above cons 
tention. 

4: The learned Judge of the Small 
Cause Court dismissed the suit with the 
observation that since a compromise 
(Ex, P-1) had been executed between the 
parties on August 25, 1967, it could not 
be believed that the plaintiff would again 
advance grain of the value of Rs, 210/+ 
on credit within a fortnight, that is to 
say, on September 11, 1967. He further 
held that the suit was barred by Sec, 7 
of the Madhya Pradesh Anusuchit Janjati 
Rini Sahayata Adhiniyam, 1967 (herein- 
after called the Act). 

5. It is an admitted fact that the 
defendant belongs to a scheduled tribe. 
In this revision, the petitioners’ conten- 
tion is that the Act does not apply to 
the debt in suit. The Act applies only 
to debts which had been incurred before 
the- commencement of the Act and its 
application to the area concerned on the 
appointed date. Emphasising the defini- 
tion of the word ‘debt’, it is argued that 
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unless the debt was subsisting on the 
appointed date (which so far as the pre- 
sent case is concerned is March 15, 1967), 
the provisions of the Act would have no 
application. In order to appreciate this 
contention, we shall refer to some provi- 
sions of the Act. Section 2 (4) of the 
Act defines ‘debt’ as to include— A 

"(i) all Liabilities owing to a credi-+ 
for in cash. or kind, secured or unsecur- 
ed, payable under a decree or order of 


a Civil Court or otherwise,.and subsisting - 


on the appointed date whether due or 
mot due; . 
(ii) arrears of wages or salary sub- 
sisting on the appointed date.” 
This definition makes it clear that where 
a debt ig payable under a decree or it is 
due otherwise, and even if it is not yet 
due, it will be a debt within the mean= 
ing of the Act provided it is “subsisting” 
ion the appointed date. The same thing. 
applies to arrears of wages or salary. 
The force of the word ‘subsisting’ is that, 
on March 15, 1967, the debt in respect 
of which the provisions of the Act are 
sought to be applied must be in existence. 
This definition obviously does not apply 
to a debt which was borrowed after the 
appointed date. . It is contended for the 
respondent that this definition is an in- 
clusive definition, it does not say that 
the word ‘debt’ means the things enume< 
rated in the definition, but merely in- 
cludes those things. so that a debt bor-= 
rowed even after the appointed date will 
be a ‘debt’ for the purposes of the Act. 
This interpretation does not fit in with 
the scheme of the Act to which we shall 
advert presently, 


6. Section 2 (10) of the Act des 
fines ‘secured debt? as follows: 

t ‘Secured Debt means a debt sub= 
sisting on the appointed date whether 
due or not due, and secured by mort- 
gage of, or charge on. the immovable 
property or by pawn or pledge of move 
able property of the debtor.” | 
The word ‘creditor’ is defined in S, 2 (3) 
of the Act to mean a person to whom a 
debt is owing. -The word debtor is defin- 
ed as meaning a member of a Scheduled 
Tribe by whom such debt is owed. It 
is obvious enough that the reference is 
to ‘debt? as defined in Section 2 (4) of 
the Act. 

T Now the Act provides a special 
procedure for dealing with such a debt 
as is owing to a creditor and is owed by 
a debtor within the meaning of the above 
definitions in Section 2 (3) of the Act. 
Section 8 (1) of the Act reads as follows: 

“8 (1) As from the appointed date, 
every creditor shall file a separate ap- 
plication in respect of each of his deb- 
tors praying for the determination of 
the debts due to him along with three 
spare copies thereof before such Debt 
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Relief Court as may be specified by the 
hee aaa aa by notification in this 
e LAZ 


This sub-section requires every creditor 
to file as many applications as he has 
debtors and such applications have to be 
made within 60 days of the establish- 
ment of the Debt Relief Court concerned, 
as is provided in sub-section (2) of that 
section which is in these words: 

"(2) The application under sub-sec- 
tion (1) may be filed in person or by duly 
authorised agent or by registered post 
acknowledgment due. Such application 
shall contain the particulars specified in 
sub-section (7) and shall, notwithstand- 
ing anything contained in the Limitation 
Act, 1963 (6 of 1963), be filed within sixty 
days of the establishment of the .Debt 
Relief Court concerned: i 

Provided that in any scheduled area 
where a Debt Relief Court was establish- 
ed before the appointed date, the period 
of sixty days for filing application in 
respect of debts which have come into 
existence during the period before the 
date of commencement of the Regula- 
tions and the appointed date, shall be 
counted from the appointed date.” 
These provisiong leave no manner of 
doubt that what is required of a creditor 
fis that he must submit an application 
within 60 days of the establishment of 
tthe Debt Relief Court. This fortifies the 
view we take. So also sub-section (3). 
enables a debtor to make an application 
to the Debt Relief Court within whose 
flurisdiction he owns land, ordinarily re+ 
sides or earns his livelihood within sixty 
days of the establishment of the said 
Court for the determination of his debts. 
Thus it is implicit that such.an applica- 
tion can be made in respect of a debt 
which was incurred before the Act came 
fnto force. In other words, this section 
necessarily applies to only those debts 
which were subsisting on the appointed 
date and its provisions throw a flood of 
light on the definition of the word ‘debt’ 
in sub-section (4) of Section 2 of the 
Act. Further light is thrown by the 
provisions of sub-section (4) of Section 8 
which declares that every claim of a 
creditor against his debtor, which is not 
submitted within the time specified in 
sub-section (2) or sub-section (3), shall 
be deemed for all purposes and all oc- 
easions to have been discharged against 
the debtor. f 


8. Now we shall turn to Sec, 9 
of the Act which provides that, on the 
expiry of ninety days after the establish- 
ment of the Debt Relief Court, the Debĝ 
Relief Court shall consolidate all appli- 
cations received by it under Section 8. 
This clearly speaks of the debts exist- 
ing on the appointed date end in respect 
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of which applications are made either by 
creditors under sub-section (2) of Sec. 8 
or by debtors under sub-section (3) of 
that section. In respect of every parti+ 
cular debtor, all applications are to be 
consolidated. This section also makes it 
clear that the Act does not apply to any 
debt borrowed after the establishment of 
the Debt Relief Court, 


9. In short, the only doubt which 


could be entertained and for the removal : 


of which the reference was made by the 
learned Single Judge, who heard. this 
revision, seems to. have been created by 
the word ‘includes’ occurring in the de- 
finition of ‘debt? in Section 2 (4) of the 
Act. It is fully resolved when the scheme 
and the other relevant provisions of the 
Act ‘are taken into account. We, there- 
fore, hold that the Act has no applica- 
tion to a debt which is incurred after 
the appointed date within the meaning of 
Section 2 (1) of the Act, 


10- This brings us to the merits 
of the case. The defendant admitted his 
signature on the receipt (Ex. P-1). There 
is no evidence of fraud practised upon 
him as alleged by him the burden to 
prove which was on him. It must, there- 
fore, be held that the defendant borrow- 
ed one Mani of Juar and 2 maunds of 
pram as acknowledged by him in the 
receipt. We see no force in the reason- 
ing stated by the learned trial Judge that 
merely because there was a compromise 
a fortnight before the suit transaction, 
the plaintiffs must be disbelieved. On 
the contrary, it can be argued that, after 
the compromise which was effected on 
August 25, 1967, the parties had again 
good relations and the defendant could, 
therefore, borrow from the plaintif the 
suit grain. 


11. As regards the quantum, the 
value of the grain was Rs, 210/-. We do 
mot find any evidence adduced by the 
plaintiffs to prove the amount of damages 
claimed by them which they estimate at 
Rs. 100/-. This part of the claim must, 
therefore, be disallowed. 


12. In the result. the revision is 
partly allowed, the judgment and decree 
of the Small Cause Court are set aside 
and, instead, a decree shall be passed 
against the respondent for Rs. 210/-. 
Parties shall bear their own costs in this 
Court and in the trial Court. 

Revision partly. allowed, 


A, C, N. Roy v. N., C. D. Corpn. (B. Dayal C, J.J 
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A. C. Naha Roy, Applicant ` v, 
National Coal Development Corporation 
Ltd. and others, Non-Applicants, z 

Civil Revision No. 562 of 1971. D- 
19-4-1972. against order of N. P, Mehar, 
A. D. M. (J), Ambikapur, D/- 14-7-1971. 

Index Note :— (A) Civil P, C. (1908), 
Section 10 — Where the previously in- 
stituted suit related to the construction of 
14 isolation stoppings and the payment 
thereof and the subsequent suit relates to 
the construction of 25 ventilation stop- 
pings and payment of the balance amount, 
Section 10 is not attracted even though - 
there may be one issue common in the 
two suits, (Para 4) 
Cases Referred: Chronological Paras 
AIR 1948 Nag 297 = 1948 Nag LJ 

250, Laxmi Bank v, Hari Kishan 4 


Gulab Gupta, for Applicant; Y. S. 
Dharmadhikari, for Non-Applicant No. 1. 

B. DAYAL, C. J.:— This revision has 
been referred to a Division Bench by a 
learned Single Judge of this Court, The 
question that arises for decision was whe- 
ther the subsequently instituted suit could 
be stayed under Section 10 of the Code 
of Civil Procedure. The facts on which 
this matter has to be decided are as fol- 
lows. The plaintiff (petitioner here) filed 
a suit No. 5-B of 1969 in the Court of 
the Additional District Judge, Ambika- 
pur, on 13th March, 1969. In this suit, 
he claimed a‘decree for Rs. 56,000/- on 
account of having constructed 14 isola- 
tion stoppings on the basis of an oral 
order for. construction. He subsequent~ 
Iy filed another suit No, 2-B of 1970 in 
the Court of the Civil Judge, Class I, 
Ambikapur, for recovery of Rs. 6,577. 13 
as balance of the amount due for having 
constructed 25 ventilation stoppings on 
the basis of a written work order dated 
6th September, 1963. 


2. The defence filed in the previ- 
ously instituted suit before the Additional 
District Judge was that 14 isolation stop- 
pings had been constructed by the plain« 
tiff, that the order for the construction. 
was not a separate oral order. but the 
same original written order dated 6th 
September, 1963 was subsequently orally 
amended during execution by reducing 
the number of ventilation stoppings from 
25 to 11 and instead adding 14 isolation 
stoppings, and that the whole charges for 
the construction of 14 isolation stoppings 
had been paid off. In the subsequent suit, 
the defendants absolutely denied that the 
plaintiff had constructed 25 ventilation 
stoppings on the basis of the work order 
mentioned by the plaintiff and also con- 
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tended that it was on the subsequently 
altered order that 11 ventilation stoppings 
only had been constructed. 


3. The defendants made an appli- 
cation for staying the subsequent suit. 
The trial Court stayed the suit on the 
view that Section 10 of the Code applied 
as there were common issues in both the 
suits. Against that order, the plaintiff 
filed this revision. The learned Single 
Judge without going into the facts of 
the case, has referred it to a Division 
Bench of this Court on the ground that 
there was an apparent conflict of views 
between the two decisions of this Court. 


4, We have heard learned coun- 
se] for both the parties and we are satis- 
fied that, upon the facts of the two suits 
filed by the plaintiff in the Courts below 
as stated above, there is no scope for the 
application of the provisions of Section 10 
of the Code, as the language of that sec- 
tion indicates that its provisions can only 
apply where the subject-matter of the 
subsequent suit is directly and substan- 
tially involved in the previously institut- 
ed suit and it is only then that the sub- 
sequent suit is to be stayed. The idea is 
that as soon as the previously instituted 
suit is decided, the subsequent suit will 
practically stand disposed of ag its con- 
clusions would operate as res judicata 
and, therefore, in such a case only the 
subsequent suit ought to be stayed under 
Section 10 of the Code. In each case. 
therefore. the matter has to be looked 
at from this point of view. Learned 
counsel for the non-applicants relied upon 
the head-note in Laxmi Bank v. Hari- 
kisan, AIR 1948 Nag 297 which is as 
follows: 


“Where the issue involved in a sub- 
sequently instituted suit is covered by 
one of the issues in the previously in- 
stituted suit, appeal in which is pending, 
the subsequently instituted suit should 
be stayed until the decision of the ap~ 
peal in the previously instituted suit.” 
This head-note is misleading. In para- 
graph 6 of the judgment, the learned 
Judge came to the conclusion “It is obvi- 
ous that the subject-matter of the civil 
suit 2-B of 1946 is covered completely 
by civil suit 6-B of 1943 but the lower 
Court somehow misapprehended the cor- 
` rect position ...s.sssss.e ” This case, there- 
fore, lays down the correct basic princi- 
ple for the application of Section 10 of 
the Code. In the present case, the sub- 
ject-matter of the two suits is entirely 
different. ‘The previously instituted suit 
related to the construction of 14 isolation 
stoppings and the payment thereof. The 


subsequent suit relates to the construc- - 


tion of 25 ventilation stoppings and the 
claim made was for recovery of Rupees 
6,577.13 as balance due for such con-~ 
struction. Thus the subject-matter of 
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the two suits was entirely different. It 
may be that, on account of the defence 
taken by the defendants. there may be 
One issue common in the ‘two suits, but 
nat was not enough to attract the provi- 
sions of Section 10 of the Code, The ob- 
servation of the learned Single Judge that 
there was a conflict of: opinion between 
the two cases cited by him in his order 
does not appear to be right. We have 
looked into the facts of those cases which 
are entirely different from each other 
on facts and it cannot be said that the 
decision of one case conflicts with the 
decision given above or with one another. 
The language of each case has to be read 
in the light of its facts, 
_ 5. We, therefore, allow this revi- 
sion, set aside the order of the trial Court 
and direct that Court to proceed with the 
trial of the suit according to law. Par- 
ties shall bear their own costs. 
Revision allowed, 
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Amirchand Meghraj, Appellant A 
aes Bhogaram and another, Bere 
S. 


Second Appeal No, 744 of 1967. D/+ 
29-10-1971, against order of V, S. Kotha 
Addl, Dist, J.. Chhindwara. Dj- 11-7-1967, 

Index Note:— (A) Transfer of Pro- 
perty Act (1882), Section 58 (c) — Sale 
deed embodying agreement to reconvey 
within three years on repayment of sale 
consideration amounted to a mortgage 
with a condition of resale and not a sale 
out and out. AIR 1954 SC 345 and AIR 
1966 SC 902, Followed; 1957 MPLJ 101, 
peg (Paras 8, 9, 10) 

ex Note :— (B) Specific Relief Act 
(1963), Section 15 (b) — Transfer of Pro- 
perty Act (1882), Section 6, Section 54 — 
eement to resell can be enforced by 
the assignee of the vendor against the 
vendee unless the agreement prohibits 
such an assignment, AIR 1950 FC 38, 
Distinguished; 1961 MPLJ 1298, Follow- 
ed, : (Para 11) 
Cases Referred: Chronological Paras 
AIR 1966 SC 902 = (1966) 2 SCR 
918. P. L, Bapuswami v. N, Pattay 9 


1961 MPLJ 1298 = 1969 Jab LJ 
171, Sk, Gaffar v. Kasturibai If 

1957 MPLJ 101, M. A. Bashir v. 
Mrs. Ethel 9 


AIR 1954 SC 345 = 1955 SCR 174, 
Chunchun Jha v, Sk. Ebadat Ali ` 8,9 

AIR 1950 FC 38. = 1949 FCR 537, 
Shanmugam Pillai v. Annalakshmi 12 
RB, S. Dabir, for Appellant; J. P 

Dwivedi and R, C, Rai, for Respondents. 
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JUDGMENT :— This second appeal 
arises from a suit for redemption and, in 
the alternative, for specific performance 
of a contract of reconveyance, 


2. By à deed of sale dated Septem-= 
ber 4, 1961, (Ex. P-1), Nanhelal lain 
tiff No. 2) purported to have sold two 
houses for Rs. 3,000/- to Amirchand (de~ 
fendant No, 1). Possession was given to 
Amirchand, That sale-deed contained en 
agreement of reconveyance within three 
years on payment of Rs, 3,000/~, 

3. Nanhelal gave two notices to 
Amirchand to redeem and reconvey the 
suit houses to him Jugal Kishore (de= 
fendant No. 2) is tenant of Amirchand. 
‘ On September 2, 1964, Nanhelal sold the 
suit houses to Devidas (plaintiff No. 4) 
for Rs, 5,000/-, 


4, . The suit was instituted on Sep- 
tember 3, 1964, by Devidas and Nanhelal. 


5. Amirchand resisted the suit. 
The trial Court held that the transaction 
of September 4, 1961, amounted to a 
usufructuary mortgage with a condition 
of sale. It was not a sale out and out, 
Nanhelal sent a notice dated August 25, 
11964, by registered post and also a tele- 
graphic notice dated August 31, 1965, re+ 
quiring Amirchand to accept Rs, 3,000/~ 
and reconvey the suit property. Devidas 
deposited the amount of Rs. 3,000/- in 
Court on September 3, 1964. In the re- 
sult, the trial Court passed a decree for 
redemption in favour of Devidas against 
‘Amirchand on payment of Rs, 3,000/-, 
Amirchand was further directed to ex- 
ecute a deed of reconveyance in favour 
of Devidas at the cost of the latter, 


6. | Amirchand appealed, The Jearn= 
ed Additional District Judge dismissed 
his appeal. . a : 

7. In this second appeal, ft is first 
contended that the transaction of Septem~ 
ber 4, 1961, was not a mortgage. It was 
really a sale out and out. 


8. Tf a sale and an agreement to 
repurchase are embodied in separate 
documents, the transaction cannot be a 
mortgage, even though the two documents 
may be contemporaneously executed; but 
the converse is not true. When a condi- 
tion of repurchase is embodied in the 
document which effects or purports to 
effect a sale, it is always a matter for 
construction whether a sale was meant 
or a mortgage. In such a case, the pre- 
sumption is that it is a mortgage. That 
presumption can be displaced by clear 
and express words, If the conditions of 
Section 58 (c) of the Transfer of Property 
Act are fulfilled. the deed should be con~ 
strued as a mortgage. In such a case the 
real question is not what the parties in- 
tended or meant, but what the legal ef- 
fect of the words used by them is. Sur-~ 
rounding circumstances can be looked to 
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in case of ambiguity. See Chunchun Thal. 
v. Sk. Ebadat Ali, AIR 1954 SC 345, 

9. In the present case. the condi. 
tion of repurchase is contained in the 
same document. This is the first and 
foremost consideration. Secondly, the 
consideration for reconveyance was! 
Rs. 3,000/- which is the same amount as 
the consideration - for the original tran-l. 
saction, Both these conditions were also ` 
found in P, L, Bapuswami v. N, Pattay, 
AIR 1966 SC 902, where their Lordships 
held that it amounted to a mortgage and 
a decree for redemption was made. See 
also M. A. Bashir v. Mrs, Ethel, 1957 
MPLJ 101, where Chief Justice Hidaya- 
tullah reviewed the earlier decisions of 
this Court and also explained Chunchun 
Jha’s case, AIR 1954 SC 345 (supra), 


10. I am, therefore, of the opi- 
mion that the trial Court was right in 
holding that the deed of September 4, 
1961, effected a mortgage, 


11. The second contention for the 
appellant is that the right to repurchase 
was really not a right but a privilege and 
that privilege can be exercised only by, 
the person to whom that privilege or con= 
cession was given but not by any one 
else. For this proposition, reliance is 
placed. on Shanmugam Pillai v., Annal- 
akshmi, 1949 FCR 537 = AIR 1950 FC 
38, where it was observed that an option 
to repurchase is in the mature of a cons 
cession or privilege on fulfilment of cer- 
tain conditions. with a proviso that in 
case of default the stipulation would be 
void. In the first place this question does 
mot arise when I have held that the deed 
of September 4, 1961. constitutes a mort- 
gage, because it then necessarily follows 
that the mortgagor has a right of re- 
demption if the mortgage subsists. Se- 
condly, in the Federal Court case, the 
terms and conditions were different, In 
the present case, clearly the right was 
reserved by the vender and an obliga- 
tion was accepted by the vendee. It has 
been held by Mr, Justice Bhargava in 
Sk, Gaffar v, Kasturibai, 1961 MPLJ 
1298 that an agreement to resell can be 
enforced against the vendee by the as- 
signee of the vendor unless the agree- 
ment prohibits such assignment. I res- 
pectfully concur in this view. The se- 
‘con must, therefore, be re- 
ected. ' 


12. Tg was then urged that there 
was no tender of money. It has been 
found that Nenhelal gave a notice by 
registered post on August 25, 1964, to 
Amirchand to reconvey the property, 
Moreover, on September 3, 1964, Devis 
das deposited the amount in the Court 
when the suit was instituted. This was 
within three years of the date of the 
original sale, 


13. No other point was urged, 
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Mahadeo Rao Vithobaif Parate. Ap- 
oom v, Laxman Parasram, Respon= 
ent, 


_ Second Appeals Nos. 714 and 732 of 
E970; 54 of 1971 and Civil Revn, No, 51 of 
1971, D/- 23-8-1971, against decree of 
g. A, Khare, Addl, Dist, J., Chhindwara, 
D/.~ 29-9-1970, . 
; Index Note:— Civil P, C, (1908), Sec- 
ton 2 (12) and Order 20, Rule 12, — 
Mesne profits — Meaning of — Aliena- 
tion of joint family property without 
legal necessity — Non-alienation copar- 
cener obtaining decree for possession — 
Subsequent suit by him against purcha- 
ser claiming three years mesne profits — 
Extent of liability. (X-Ref:— Hindu Law 
æ Joint family — Alienation), 

Brief Note:— The plaintiff, a non= 
alienating coparcener in a joint Mitak~ 
shara family brought a title suit for de= 
claration that the alienation of family 
properties effected by other members was 
not binding on him for want of legal 
necessity and also claimed possession 
from the alienees. The suit was finally 
decreed by the High Court on 23-3-1968. 
The plaintiff thereupon filed a suit for 
mesne profits for three years prior to 
23-3-1968 during which it was pending 
in High Court, 

Held that the purchaser could be 
deemed to be lawfully in possession un- 
til it was finally held by the High Court 
in the Title Suit that the alienation were 
not binding on the plaintiff i.e., until 
23-3-1968 and the plaintiff can only claim 
his share of profits and nothing more. In 
such circumstances, the mesne profits 
must mean that which the plaintiff has 
lost by reason of the wrongful aliene- 
tion by the other coparceners, and not 
the profits actually made by the pur- 
chasers. The purchasers were not bound: 
to hand over to the plaintiff the profits 
actually received towards whom they 
owed no fiduciary duty. AIR 1918 PC 118 
and AIR 1955 Nag 300, Relied on, 

(Para 8) 
Cases Referred: Chronological Paras 
1971 MPLJ 239 = 1971 Jab LJ 187, 
Narayan v. Mahadeorao 
AIR 1955 Nag 300 = 1956 Nag LJ 
334, Rambir Narhargir Gosai v. | 
Prabhakar Bhaskar Gadhaway 4,8 
WOR (1955) Nag 1042, Digam~ 
bar v. Himmat 4,9 
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AIR 1953 SC 487 = 1954 SCR 177. 
Sidheshwar Mukheriee v. Bhu- 
baneshwar Prasad g 

‘AIR 1952 SC 109 = 1951 SCR 655, 
Mummareddi Nagi Reddy: v, Pitti 
Durairaia Naidu 5. 

AIR 1918 PC 118 = 45 Ind App 284, 
Banwari Lal v. Mahesh 8 

Y. S. Dharmadhikari, for Appellant. 

V, S. Dabir, for Respondent, 

JUDGMENT :— This judgment will 
dispose of Second Appeals Nos, 732 of 

1970, 54 of 1971 and Civil Revision No, 51 

of 1971 also. 

. These cases were heard together as 
they involve common question of law. 
2. The plaintiff, Mahadeorao. is a 
non-alienating coparcener. All the other 
members of the joint Hindu family of 
which he is a member. his brothers. Khu- 
shalrao. Ganpatrao. Shamrao and Vasant- 
rao and his mother, Mst. Savitribai, joined 
in alienating certain items of joint family 
property. The plaintiff thereupon brought 
suits to impeach the alienations, claim- 
ing a declaration that the alienations 
were not binding on him as they were 
mot for legal necessity. He, therefore, 
claimed possession of the alienated pro- 
perty from the purchasers. Those suits 
were dismissed by the trial Court on the 
ground that there was no joint family in 
existence. That decree was affirmed in 
appeal in two of the suits. In the other 
two suits, the decree was, however, re~ 
versed, Both the parties, therefore, ap- 
pealed to the High Court, Naik, J., in 
Narayan v. Mahadeorao, 1971 MPLJ 239 
held that there was no disruption of the 
foint status. and as the alienations were 
mot for legal necessity, the plaintiff was 
entitled to be placed in possession of the 
whole of the property. The learned 

Judge, however, stayed the’ execution of 

the decree for a period of three months 

to enable the purchasers. to file a suit for 
general partition, and work out their 
rights in such a suit. Admittedly, the 
purchasers have now filed a general suit 
for partition, 

3. After the decision of this Court, 
the plaintiff brought suits claiming mesne 
profits for the years 1964-65, 1965-66 and 

1966-67, i.e.. for the period during which 

the second appeals in title suits were 

pending in this Court. The learned trial 

Judge in Second Appeals Nos, 714/70, 

732/70 and 54/71 decreed the plaintiff's 

suit in its entirety. On appeal, the 

learned Additional District Judge. has 
however, modified that decree and made 
the mesne profits payable proportionate~ 
ly to the share of the plaintiff in the joint 
family property, i.e.. to the extent of 
1/6th share. The learned trial Judge in 
the small cause case, where the plaintiffs 
were Mahadeorao and Vasantrao, decreed 
proportionate mesne profits according to 
their share, i e, to the extent of 1/3rd. 


18 M. P, [Prs. 3-8] 


That is the subject-matter of Civil Revi- 
sion No. 51 of 1971 in this Court, 


4. The short question involved in 
these cases is, whether a non-alienating 
coparcener, who succeeds in his suit for 
possession against the purchaser on the 
ground thet the alienation is not sup- 
ported by any legal necessity, is entitled 
to claim full mesne profits from the pur- 
chaser. The learned Additional District 
Judge, relying upon the principles laid 
down in Rambir Narhargir Gosai v, Pra- 
bhakar Bhaskar Gadhaway, AIR 1955 
Nag 300 has held that the plaintiff was 
only entitled to claim mesne profits to 
the extent of his share, as the aliena~ 
tion was binding on the other coparce- 
mers and, therefore, valid to that extent. 
It is urged on behalf of the plaintiff that 
there is unity -of ownership in a Hindu 
coparcenery and, therefore, the princi- 
ples laid down in AIR 1955 Nag 300 
(supra) are mot applicable to a claim of 
a non-alienating conparcener for mesne 
profits against the purchaser. It is fur- 
ther urged that that was a case of co- 
sharers. 
and, therefore, there was. proportionate 
liability of the purchaser. Reliance is 
placed on the decision in Digambar v. 
Himmat, ILR (1955) Nag 1042. But that 
principle cannot be extended to a Hindu 
coparcenery. There can hardly be any 
dispute with the proposition that in a 
Mitakshara coparcenery. there is com- 
munity of interest and unity of posses~ 
sion and, therefore, no coparecner can 
predicate the extent of his share. But 
it does not follow that that entitles him 
to claim the full mesne profits from a 
purchaser when the alienation is found 
to be not binding on him for want of 
legal necessity. 


5. Under the Mitakshara School 
of Hindu Law..as applied in Madhya 
Pradesh, a coparcener has the right to 
alienate his undivided share in the joint 
family property, even without any legal 
necessity. See: Ganpatrao v, Kanhaya- 
Jal, 30 NLJ 300. It has been established 
by a long line of authorities that such a 
transaction is voidable and not void, The 
purchaser is, therefore, not in wrongful 
possession. Where there is no legal 
necessity, the alienation is only not bind- 
ing on the non-alienating coparcener 
and he is entitled as against the pur- 
chaser to be placed in possession of the 
property. The reason for this is that 
the purchaser cannot be placed in joint 
possession with the other coparceners. 
He is neither a joint tenant nor a tenant 
in common, However, by, virtue of the 
alienation in his favour. the purchaser 
stands in the shoes of the alienating co- 
parcener and is entitled to have the 
equities worked out in suit for general 
partition, In,such a suit, the purchaser 
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where the shares were defined: 
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has equitable right to have the alienated 
property assigned to him if it can be 
done without injustice to the other co- 
parceners, The Court has to so marshal 
the family property amongst the copar~ 
eeners as to allot that portion of the 
family estate or so much thereof as may 
be just to the purchaser, 

6. The position of a stranger pure 
chaser of the undivided interest of a co- 


- parcener who has not obtained posses- 


sion of the property alienated to him, 
is that he is not entitled tọ mesne profits 
from the date of his purchase and the 
date of a suit for partition. (See: Mulla’s 
Hindu Law, 13th Edn, p. 297). In Sidhe 
shwar Mukherjee v, Bhubneshwar Pra- 
sad, 1954 SCR 177 = (AIR 1953 SC 487) 
their Lordships of the Supreme Court 
have held that he is not entitled to in« 
stitute a suit against the other coparce- 
ners for recovery of a share of the in~ 
come of the family properties from the 
date of his purchase. He can work out 
his rights only by a suit for partition and 
his right to possession would commence 
only from a period when a specific al- 
lotment is made in his favour. From this 
it does not follow that where the pur~ 
chaser has been placed in possession, he 
is liable to pay mesne profits. The pur- 
chaser takes the undivided interest of a 
coparcener subject to equities. ive. sub- 
ject to the liability attaching to that 
interest etc. It would be highly unjust 
to saddle him with a liability to pay 
mense profits between the date of his 
purchase and the date when the sale is 
held to be not binding 
T. The term “mesne profits” may 
be used to denote compensation (that is 
to say damages) recoverable from a per« 
son who hag been in wrongful posses- 
sion, and in such circumstances means 
that which the plaintiff has lost by rea- 
son of the tortious act of the defendant, 
and is not the profit actually made by 
the defendant but that which the plain« 
tiff might reasonably be expected to have 
made. had his possession sat been wrong= 
fully disturbed, On the other hand. it 
may be used in the sense of the profits 
actually received by the defendant which 
he is bound to hand over to the plaintiff 
towards whom he owes some fiduciary 
duty. As already stated, the sale in 
favour of the purchaser is voidable and 
not void. Therefore, his possession is not 
dor cna from the date of purchase. 
8: In Banwari Lal v, Mahesh, AIR 
1918 PC 118 an alienation by the father 
was allowed to be set aside at the inst- 
ance of the son on condition that the son 
should pay back the purchase money to 
the vendee. Their Lordships held that 
the vendees must be deemed to be law- 
fully in possession until the sale was set 
aside and. therefore. not accountable for 
mesne profits, Applying the principles to 
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the facts of the present case. the pur- 
chasers could be deemed to be lawfully 
in possession until it was finally held by 
this Court ‘that the elienations were not 
binding on the plaintiff, i. e., until 23-3- 
1968. That decision came after the period 
for which the mesne profits had elapsed. 
The plaintiff has not claimed any mesne 
profits from the date of his earlier suits, 
but for the period during the second ap- 
peals ‘in title suits were pending in this 
Court. Even if we take the date of deci- 
sion of the learned Additional District 
Judge in two of the suits which succeed- 
ed, ie, prior to the year 1964-65, the 
plaintiff ean only claim his share of pro- 
fits and nothing more. In such circum< 
stances, the mesne profits must mean that 
which the plaintiff has lost by reason of 
the wrongful alienation y the other co- 
parceners, and not the profits actually 
made by the purchasers. The purchasers 
were not bound to hand over to the plain- 
tiff the profits actually received towards 
whom they owed no fiduciary duty. In 
the circumstances, there is no reason why 
the principles laid down in AIR 1955 Nag 
300 (supra) should not apply. The decree 
passed by the learned Additional District 
Judge in these second appeals awarding 
to the plaintiff proportionable mesne pro= 
ts is eminently just, 


The decision in ILR (1955) Nag 
Hosa” ‘(supra) is distinguishable on facts. 
There, a transfer was made by the father 
in contravention of Section 15 (2) of the 
C. P. and Berar Relief of Indebtedness 
Act, 1939. The Court-held that the trans- 
fer was absolutely void and there was no 
necessity to have it set aside before ob- 
taining possession. The possession of the 
elienee was, therefore, wrongful from the 
date of alienation itself. Under those 
circumstances, the alienee was made liable 
for mesne profits, So also, in Mumma- 
reddi Nagi Reddi v. Pitti Durairaja Naidu, 
AIR 1952 SC 109 where the reversioners 
brought a suit for recovery of possession 
of the property alienated by a widow, 
their Lordships allowed mesne profits 
from the date of the widow’s death, 


10. The result, therefore, is that 
the appeals fail and are dismissed with 
costs, Counsel’s fee according to schedule 
or certificate whichever is less. So also, 
Civil Revision No, 51 of 1971 fails and 
A Faas with costs, Counsel’s fee 

15/—, 


Appeal dismissed. 
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FULL BENCH 


E. K. TARE. Z J.. SHIV, DAYAL AND 
K. K. DUBE, JJ. 


Gram Panchayat Gorakhpur, Appel 
m v. Khushali Dindaval Sahu. Respon- 
ent. 


L. P. A. No. 14 of 1967. D/- 27-9-1972. 
from judgment of T. C. Shrivastava J. 
in S. A. No. 352 of 1964, D/- 4-9-1967. 


Index Note :— M. P. Land Revenue 
Code (1959). Section 244 — Power under, 
cannot be exercised till rules are framed. 


Brief Note:— The words ‘subject to 
rules made in this behalf. connote either 
(a) that the Power conferred in the sec- 
tion can be exercised even in the absence 
of anv rules which may be made. but ‘the 
rules, if and when made, will have over< 
viding effect: or fb) that the power cons 
ferred in the section cannot be exercised. 
unless and until rules are made. The 
latter position generally arises when the 
legislature deliberately leaves the law in« 
complete, to be completed. in the matter 
of details. by delegated legislation. (2) 
Which of the two meanings that expres- 
sion connotes with regard to a Particular 
section will depend on the particular 
context in which the power is conferred. 
and in view of the scheme and the con« 
nected provisions of the Act. Where the 
law is complete and the exercise of power 
is already regulated bv it. although not 
so fully as would be when the rules are 
made. the first meanines will fit in. But 
where the law is incomplete and with- 
out the rules. the exercise of the power 
will be arbitrarv. naked and unregulated. 
the second meaning has to be attached. 
In the former case. the expression should 
be read as subiect to rules. if anv. made 
in this behalf. while in the latter case. it 
should be read as “subject to rules to be 
made in this behalf.” The power confer- 
red under Sec. 244 of the M. P. Land Res 
venue Code, 1959 must be held to be des 
pendent on the rules to be made. Until 
the rules are made. the law is incomplete. 
Therefore. the power conferred in tha 
section could not be exercised until rules 
were framed in that behalf, (Para 7) 


Cases Referred: Chronological Parag 


1966 MPLJ 557 = 1966 Jab LJ 827. 
EYA Prasad v. Govt. of 


M. P. 1. 
AIR 1965 SC 414 = (1964) 4 SCR 
892, Anand Nivas (P) Ltd. v. 


Anandii 
AIR 1962 SC 97 = (1962) 2 SCR 
659. Mohd. Hussain v. State of 


Bombay 
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20 M.P.[Prs. 1-4] Gorakepur Panchavat V. Khushali (FB) (Shiv Daval J} 


(1962) Misc. Petn. No. 277 of 1962. 


D/- 26-10-1962 = 1964 MPLJ 
(SN) 18, Ithoba v. Collector of 
Chhindwara 


AIR 1961 Cal: 578 (SB). Surai- 
Mull v. Income-tax Commr. 


R. S. Dabir and O. P. Namdeo. for 
Appellant; B. C. Verma. for Respon- 
dent, 


SHIV DAYAL, J.:— This matter has 
been referred to this Full Bench to inter- 
pret the phrase “subiect to rules” in 
Section 244 of the M. P. Land Revenue 
Code, 1959, (hereinafter called the Land 
Revenue Code). The Division Bench. 
which referred this matter to us. saw an 
apparent conflict between two Division 
Bench decisions of this Court in Ithoba 
v. Collector of Chhindwara. Misc. Petn. 
No.. 277 of 1962, decided ‘on 26-10-1962 = 
1964 MPLJ (SN) 18 and Bhagwat Pra- 
sad v. Government of M. P.. 1966 MPLI 
557. 


2. The question before us ist 


Whether the phrase “subiect to rules 
made in this behalf’. In Section 244 of 
the M. P. Land Revenue Code. 1959. con- 
notes that until the contemplated rules 
are framed. the Gram Panchavat or the 
Tahsildar cannot exercise the power con« 
ferred on them for disposal of abadi 
sites. 


3% The words “subject fo rules 
made in this behalf” or similar words 
are commonly employed in enactments. 
where the legislature contemplates fram- 
ing of rules in exercise of delegated 
powers. We are of the opinion that that 
expression has to be interpreted accord- 
ing to the context in which it is emplov~ 
ed, In each'case the scheme and the 
provisions of the Act have to be examin~ 
ed. Where power is conferred and a 
machinery for its exercise already exists. 
it can be said that the expression “sub- 
ject to rules made in this behalf” has 
merely an overriding effect so that if anv 
such rules are made. the exercise of the 
power shall be subiect to such rules. But 
where a special power is conferred and 
there is nothing to regulate its exercise 
then that expression connotes that the 
power can be exercised onlv when the 
rules are framed and in accordance with 
them. To put it differently. in the former 
ease. the rules will be so to sav sup- 
plementary to the section: in the latter 
case, they will be complementary to the 
section. In the former case. the law fs 
complete. even without the rules so that 
the rules, if anv. framed would have the 
overriding effect and in that case. the 
power will be exercised onlv in accord- 
ance with them. But. in the latter case. 
. the law is incomplete. and was deliberate~ 
ly left incomplete bv the legislature to be 
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completed by delegated legislation under 
the rule-making power. It can be said 
that fn the former case. the phrase will 
be read as “subject to rules if any made 
in this behalf’, while In the latter case. 
it would be read as “subject to rules to 
be made in this -behalf’. The phrase 
“subject to” signifies both these means 
ings that is, (1) liable or exposed to: likes 
ly to have: and (2) dependent or condi- 
tional on. Each of them is appropriate 
in its own context. Which of them will 
fit in. will depend upon the particular 
context. In Anand Nivas (P) Ltd. v 
Anandji. ATR 1965 SC 414 their Lords 
ships have laid down thus:— 4 


“Having regard to the pluralitv of fts 
meaning. the sense In which the expres- 
sion is used in dffferent sections. and even 
clauses. must be ascertained from the con« 
text of the scheme of the Act. the langus 
age of the provision and the obiect in: 
tended to be served thereby.” 


The decision in 1966 MPLJ 557 (Supra) 
also took the view which we take. In 
that decision. ft is not held that the exs 
pression “subiect to rules framed under 
this Act” meant as a universal rule that 
the rules. if framed. would channelise 
that power to be exercised in accordance 
with them. but in no case can that exa 
pression mean to connote that the power 
could not be exercised unless and until 
rules are framed. That case was decitl< 
ed in view of its particular context and 
it was held :— 


= “In our opinion. In the context of 
the Act. the intention was not to take 
away the right of the State Government 
to divide the municipality into wards 
until the rules were framed but to chan= 
nelise the power in accordance with the 
oe if and when the rules were frams 
ed”, 
The words “in the context of the Act” 
are significant. That case is an illustra- 
tion where the expression “subiect to 
rules” must be construed so as to connote 
an overriding effect. 


4. In Mohd. Hussain v. State of 
Bombay. AIR 1962 SC 97 that expres- 
sion was, in its particular context. con 
strued as complementary. if we may say 
so. There. Section 11 of the Bombav 
Agricultural Produce Markets Act. 1939, 
gave power to the Market Committee 
subiect to such maxima as mav be pres- 
evibed. to levy fées on the agricultural 
produce bought and sold by licensees in 
the market area. Their Lordships held 
that one of the restrictions on the power 
of the Market Committee under Sec. 11 
was that the fees fixed must be within 
the maxima prescribed by the rules and 
until such maximum was specified by the 
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State Government under the rules. it 
was not possible for the Market Commit- 
tee to fix anv fees under Section IL 
Thus, it was a case where the power 
conferred on the Market Committee could 
not be exercised until the rules were 
framed. That decision also is based on 
‘the particular context of the special 
enactment. 

5. Shri Dabir strenuously relies on 
Suraimull v. Income-tax Commr. AIR 
1961 Cal 578 (SB). In that case. S. 37 (2) 
of the Income-tax Act. 1922, which 
gave powers to the Income-tax authori- 
ties to enter and search any building or 
place and to seize books of account and 
other documents, was considered. That 
sub-section reads as follows :— 

"37. (2) Subject to any rules made In 
this behalf any Income-tax Officer. spe- 
cially authorised by the Commissioner in 
this behalf. may: i 

di) enter and search anv building or 
place where he has reason to believe that 
any books of account or other documents. 
which, in his opinion. will be useful for, 
or relevant to. any proceeding under this 
Act. may be found. and examine them if 
found: 

(ii) seize any such books of account 
or other documents or place marks. of 
identification thereon or make extracts 
or copies therefrom: 

(iii) make a note or an Inventory of 
anv other article or thing found in the 
course of any search under this section 
which in his opinion. will be useful for. 
or relevant to. any proceeding under this 


Act: 

and the provisions of the Code of 
Criminal Procedure. 1898 (V of 1898) re- 
lating to searches, shall apply. so far as 
may be, to searches under this section.” 
It was held that the search and seizure. on 
the language of the impugned Sec. 37 (2), 
was not arbitrary. naked and unregulat- 
ed power. It was circumscribed and re- 
gulated by a number of express condi- 
tions each one of which was important. 
The power could be exercised upon a 
special authorisation bv the Commis-~ 
sioner himself, who was the highest ex- 
ecutive officer of the Income-tax Depart- 
ment, and so on. It is abundantly clear 
that that decision was also rendered hav-~ 
ing regard to the particular context. As 
pointed out above. it was held that the 
power was not “arbitrary. naked and un- 


regulated”, That decision accords with 
the view we take. 
6. We shall now advert fo the 


provisions of Section 244 of the Land 
Revenue Code. which reads thus :— 
"244. Disposal of abadi sites—- Sub- 
fect to rules made in this behalf the 
Gram Panchavat or where a Gram Pan- 


chayat has not been constituted the. 
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Tahsildar shalt dispose of sites In the 
abadi area.” 

Now. abadi area belongs to the State 
Government, It is not the property of the 
Gram Panchayat, Thus. special power is 
conferred under Section 244 upon the 
Gram Panchayat to dispose of sites in 
the abadi area. Under the Land Reve-« 
nue Code, the Gram Panchavat has no 
such power ordinarily. It will be toa 
much to think that the Lesislature in« 
tended to confer on the Gram Panchavat 
arbitrary. naked and unregulated power 
to dispose of sites in the abadi area ace 
cor to its own whim and sweet will. 
unless rules were made in that behalf. 
We have not the slightest doubt that in 
the particular context. the expression 
“subject to rules made in this bee 
half” must be read as “subject to rules 
to be made in this behalf’, The: expres- 
sion is complementary: unless and until 
the rules are framed. the power confer- 
red on the Gram Panchayat under 
Section 244 was incomplete and could not 
be exercised merely proprio vigore. 

Ta Thus. we are clearly of the 
view that: (1) The words “subiect to 
rules made ïn this behalf” connote either 
(a) that the power conferred in the sec- 
tion can be exercised even in the absence 
of any rules which may be made. but the 
rules, if and when made. will have over- 
riding effect; or (b) that the power con- 
ferred in the section cannot be exercised. 
unless and until rules are made. The 
latter position generally arises when the 
Legislature debliberatelv leaves the law 
incomplete. to be completed. in the mat- 
ter of details, by delegated legislation. (2) 
which of the two meanings that expres- 
sion connotes with regard to a particular 
section. will depend on the particular 
context in which the power is confer- 
red, and in view of the scheme and the 
connected provisions of the Act. Where 
the law is complete and the exercise of 
power is alreadv regulated bv it. although 
not so fully as would be when ‘the rules 
are made, the first meaning will fit in. 
But where the law is incomplete and. 
without the rules. the exercise of the 
power. will be arbitrary. naked and un- 
regulated, the second meaning has to be 
attached. In the former case. the expres- 
sion should be read as “subiect to rules. 
if anv. made in this behalf’. while in the 
latter case. it should be read as “subiect 
to rules to be made in this behalf”. (3) 
Each of the two cases In Mise, Petn. No, 
277 of 1962. D/- 26-10-1962 = 1964 MPLJ 
(SN) 18 (supra) and 1966 MPLJ 557 
(supra) were correctly decided. There is 
no Conflict between them. (4) The power 
conferred under Section 244 of the M. P. 
Land Revenue Code. 1959. must be held 
to be dependent on the rules to be made. 

seq the rules were made. the law was 
-JÈ j oo 
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incomplete. Therefore, the power con- 
ferred in the section could not be exer- 
Sr until rules were framed in that be- 


8. The case shall now be placed 
before a Division Bench for disposing of 
the Letters Patent Appeal. 

Order accordingly. 


$ 
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Kuar Indrajit Singh. Petitioner v. 
The Board of Revenue. Madhva Pradesh, 


-~ Gwalior and another. Respondents. 


Misc. Petn. No. 81 ‘of 1970. D/- 22-9- 
1972, : 

Index Note:— M. P. Ceiling on Agri- 
cultural Holdings Act (1960). Section 42 
=- Order of the Commissioner is revisable 
by the Board of Revenue. (X-Ref:—~ 
M. P. Land Revenue Code (1959). S. 50). 


Brief Note:— By virtue of S. 2 (pj 
of the Ceiling Act read with Sec. 11 of 
the Land Revenue Code. the Commis- 
sioner exercises jurisdiction under Sec« 
tion 42 of the Ceiling Act as “Revenue 
Officer”. and as such a revision will lie 
from his order to the Board of Revenue 
under Section 50 of the Land Revenue 
Code, read with its explanation and Sec~ 
tion 56 of that Code. Misc. Petn. No. 480 
of 1968 (Ravishankar v. Board of Reve~ 


nue) (Madh Pra). Followed. (Paras 4. 5) 
Cases Referred: Chronological Paras 
1968 Revenue Nirnava 400. Shiv« 


govind v. State of M. P. 
(1968) Misc. Petn. No. 480 of 1968 

(Madh Pra). Ravishankar v. Board 

of Revenue 3. 4 
ATR 1962 SC 1543 = (1962) Supp 

3 SCR 973 Madanlal v. Chang« 

deo Sugar Mills Ltd, vt 
AIR 1960 SC 122 = (1960) 1 SCR 

909, Gurmej Singh v. Pratap z 

Singh 4 

R. L. Sharma. P. S. Khirwadkar and 
K. L. Issrani. for Petitioner: J, P. Bai- 
pai. Deputy Advocate General. for Res 
pondents. 

SHIV DAYAL, J.:— Proceedings 
under Section 10 of the Madhva Pradesh 
Ceiling on Agricultural Holdings Act. 1960 
(hereinafter called the Ceiling Act) were 
taken against the petitioner. The compe- 
tent authority (Sub-Divisional Officer, 
Nasrullagani) by his order dated Dec. 26. 
1968. rejecting the netitioner’s contentions 
directed draft statement to be published 
under Section 11 (3) of the Ceiling Act. 


KP/KP/G142/72/GDR 


{Prs. 1-4] Indrajit Singh v. Board of Revenue (FB) 


ALR 


Avygrieved bv the draff statement. the 
petitioner filed a revision under S. 42 of 
the Act before the Revenue Commis“ 
sioner, Bhopal Division. Bhopal. The 
Commissioner heard the revision and dis- 
missed it on merits. holding that the neti« 
tioner was not entitled to exemption 
under Section 3 (k) of the Ceiling Act. 

2. Aggrieved by the Commis-~ 
sioner’s order. the petitioner filed a revi- 
sion under Section 50 of the M. P. Land 
Revenue Code. 1959. before the Board of 
Revenue, The learned President of the 
Board of Revenue relying on his decision 
in Shivgovind v. State of M. P.. 1968 
Revenue Nirnava 400 held that the revi- 
sion did not lie to the Board and diss 
missed it accordingly. 

3. The petitioner then filed this 
petition under Article 226 of the Consti- 
tution. This petition. along with Misc. 
Petn. No. 480 of 1968. (Ravishankar v. 
Board of Revenue). was referred to this 
Bench as there had occurred a conflict of 
opinion between Division Bench decisions 
of this Court. 


4, In Misc. Petn. No, 480 of 1968 
(supra). it has been held as follows :— 

(1) Those who exercise original juris- 
diction under the M. P. Ceiling on Agris 
cultural Holdings Act. 1960. are of three 
categories : 

No. 1. A “Revenue Officer” within 
the meaning of Section 11 of the M. P. 
Land Revenue Code acting as a “com- 
petent authority” as defined in Sec 
tion 2 (e) of the Ceiling Act. 

No 2. Such “Revenue Officer’. acting 
otherwise than as such “competent autho 
rity” Pr 

No. 3. Such “competent authority” 
who is not such Revenue Officer. 

(2) In case of No. 1 or No. 2:— 

(a) From every order (other than an 
interlocutory order) an appeal lies under 
Section 41 (i) of the Ceiling Act to an 
appellate authority competent to hear 
the appeal as specified in Section 44 (1) 
of the Land Revenue Code. Besides the 
Board of Revenue, all such appellate 
authorities are “Revenue Officers” with- 
in the meaning of Section 11 of the Land 
Revenue Code, 

(b) From an order passed in appeal 
under Section 41 (i) of the Ceiling Act, 
a second appeal does not lie under Sec- 
tion 44 (2) of the Land Revenue Code 
inasmuch as the order is not “under that 
Code or the rules made thereunder”. 

(c) From an order passed in appeal 
under Section 41 (i) of the Ceiling Act. a 
revision lies under Section 50 of the 
Land Revenue Code, read with Section 56 
of the Code, ; 

(d) From an interlocutorv order also. 
a revision lies in case of No. 2. under 
Section 50 of the Land Revenue Code. 
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and, in case of No. 1. under Section 42 
of the Ceiling Act. 

(e) Power of revision under Sec- 
fion 50 of the Land Revenue Code can 
be exercised suo motu by the competent 
revisional authority even when the order 
is appealable. 

(3) In case of No. 3:— 

(a) From every order (other than an 
an interlocutory order) an appeal lies 
under Section 41 (ii) to the Board of 
Revenue. 

(b) From an order passed by the 
Board of Revenue in such appeal, the 
question of second appeal or revision does 
not arise. 5 

(c) From an interlocutory order. revi= 
sion lies under Section 42 of the Ceiling 
Act. 

(d) Power of revisión under Sec. 42 
of the Ceiling Act can be exercised suo 
motu bv the competent revisional autho- 
rity. even when the order is appealable. 

(e) Since by virtue of Section 2 (n) 
of the Ceiling Act read with Section il 
of the Land Revenue Code. the Commis- 
sioner exercises jurisdiction under S. 42 
of the Ceiling Act as “Revenue Officer. 
a revision will. lie from his order to the 
Board of Revenue under Section. 50 of the 
Land Revenue Code. read with its 
explanation and Section 56 of that Code. 

(4) The expression “every order” in 
Section 41 of the Ceiling Act means an 
order which determines the rights and 
liabilities of the parties: it does not in- 
clude within its purview interlocutory 
orders which do not affect anv right .or 
liabilitv of the parties. but are merelv 
steps taken towards the final adjudication 
and for assisting parties in the prosecu~ 
tion of their case in the pending proceed- 
ings: they regulate the procedure only. 

(5) By virtue of Section 56 of the 
Land Revenue Code. an order passed by 
a Revenue Officer under the Ceiling Act 
is revisable under Section 50 of the 
Land Revenue Code. 

(6) The expression “for the time be- 
Ing in force” refers to the time when the 
order in question is passed: not to the 
date of the commencement of the enact- 
ment in which it occurs. . 

(7) The wider import bestowed upon 
the word “order” in Section 56 of the 
Land Revenue Code is curtailed by the 
restrictive provision in Section 44 (1) of 
the Code. so that an order passed “under 
any other enactment” is not appealable 
under that section. 

(8) Sub-sections must be read as 
parts of an integral whole. No sub-sec~ 
tion can be read as divorced from or in- 
dependent of the others unless to do so 
results in absurdity (Gurmei Singh v. 
Pratap Singh). AIR 1960 SC 122 and 
(Madanlal v. ‘Changdeo Sugar Mills Ltd). 


Indraiit Singh v. Board of Revenue (FB) 


[Prs, 4-7] M. P. 23 


AIR 1962 SC 1543. A second appeal. 
under sub-section (2) of Section 44 of the 
Land Revenue Code. lies only from an 
order passed in appeal under sub-sec. (1). 
of that section. ae R 

(9) The right of appeal is a substan- 
tive right: it is a creature of the statute! 
it must be expressly conferred by the 
statute; it cannot be implied nor bor- 
rowed by analogy from another enact-< 
ment. 


(10) The impact of Section 49 of the 
Ceiling Act is not to make the Act a self- 
contained one: it merely gives overrid- 
fing effect to the provisions of that Act in 
case of inconsistency with the provisions 
of another enactment etc. 

(D A Revenue Officer. while ex- 
ercising powers under 'the Ceiling Act. is 
not a “persona designata” which. expres- 
sions refers to a person who is pointed 
out or described as an individual as op- 
posed to a person ascertained as a mem- 
ber of a class or as filling a particular 
character, 

5. This petition is. therefore. al- 
lowed. It is held that the petitioner’s 
revision lay before the Board of Reve- 
nue from the order of the Commissioner 
passed under Section 42 of the Ceiling 
Act. The order of the Board of Reve- 
nue is quashed. The Board of Revenue 
shall decide the revision according to 
law. Parties shall bear their’ own costs. 
The outstanding amount of the securitv 
ae shall be refunded to the petis 
oner, 


A. P. SEN AND SINGH, JJ.:— 6. 
The petitioner being assrieved bv the 
draft statement prepared bv the Compe- - 
tent Authority under Section 11 of the 
Ceiling Act filed a revision - before the 
Commissioner. Bhopal Division under 
Section 42 of the Act. which was dismis- 
sed on July 31. 1969. Against the order 
of the Commissioner the Petitioner filed 
a revision in the Board of Revenue. The 
revision was dismissed by the Board on 
November 25. 1969.. on the ground that 
it had no jurisdiction. The petitioner. 
thereafter. filed this writ petition under 
Article 226 of the Constitution challeng- 
ing the order of the Board. This peti- 
tion was heard along with Misc. Petn. 
No. 480 of 1968 (Madh Pra). In ‘that 
petition. which we have decided todav. 
we have held that an order of the Com- 
missioner passed in revision under S. 42 
of the Ceiling Act is revisable by ‘the 
Board under Section 50 of the M. P. Land 
Revenue Code, 1959. The Board. there- 
fore. was in error in holding that the 
revision was not maintainable. 

7. The petition is alowed. The 
order passed bv the Board of Revenue 
on November 25 1969 is quashed and the 
Board is directed to rehear the revision 


24 M. P. [Prs. 1-2] 


according to law. There shall be no 
order as to costs of this petition. The 
amount of security deposit shall be re- 
funded to the petitioner. 

BY THE: COURT:— In accordance 
with the order of maioritv. this neti~ 
tion is allowed. The order passed bv the 
Board of Revenue on November 25. 1969, 
is quashed and the Board is directed to 
rehear the revision according to law. 
There shall be no order as to costs. The 
outstanding amount of security deposit 
shall be refunded to the petitioner. 

Petition allowed. 





‘ATR 1973 MADHYA PRADESH 24 
(V 60 C 12) 
P. K. TARE AND R..J. BHAVE. JJ. 

The State of Madhva Pradesh. Ap- 
pellant v. Hakim Singh and another. 
Respondents. 

First Appeal No. 77 of 1969. D/s 
17-4-1972. from decree of Addl. Dist. J.. 
Ambikapur. D/- 6-5-1969. 

Index Note:— (A) Contract Act 
(1872), Sections 5. 2 (a) — Auction sale 
— Bid subiect to confirmation by Chief 
Conservator of Forest —: Contract not 
complete until confirmation — Prior with- 
drawal by bidder — No contract, 

Brief Note:— (A) A bidder at an 
auction sale only makes an offer which 
he can withdraw before its acceptance as 
contemplated bv the terms of the auc< 
tion. Where an auction sale is held under 
express condition that the acceptance of 
the highest bid would be subiect to the 
confirmation by a particular authoritv — 
The Conservator of Forests in 'the present 
case — The.highest bidder can withdraw 
his offer anytime before such confirma- 
tion in spite of the fact that the bid was 
provisionally accepted or that the bid- 
der had deposited 'the earnest money or 
even the amount of first instalment as 
per the terms of the auction sale. When the 
proposal was timely withdrawn by the 
bidder, the Conservator of Forests had 
no right to put his signature on the con- 
tract deed and to treat it as ìf a lawful 
contract had come into being. so as to 
unilaterally bind the bidder. (Para 6) 

Index Note:— (B) Constitution of 
India, Art. 299 (1) — Contract with gov- 
ernment — Must be express. 

Brief Note:— (B) In view of the ex- 
press provisions of Art. 299 (1). all im- 
plied contracts between the Government 
and other persons are ruled out. Anv 
condition In this behalf which does not 
satisfy the reauirements of Art. 299 (1) 


is not enforceable at law. AIR 1967 SC 
203. Foll. (Para 6) 
IP/IP/E890/72/AGT 


State v. Hakim Singh (Bhave J.} 


A. I. R. 

Cases Referred: Chronological 
AIR 1967 SC 203 = (1966) 3 SCR 
919. K. P..Chowdhry v. State 
of M. P, 6 
M. V. Tamaskar. Deputy Govt. Advo- 


cate, for the State: R. S. Dabir. for Res: 
Ppondents, 


_  BHAVE, J-:— The trial Court has 
decreed the plaintiff’s claim for refund 
of Rs. 12.950/~ by the defendant State 
with interest at 6 per cent per annum 
from the date of the suit till realisation 
of the amount. The trial Court has fur- 
ther issued an injunction restraining the 
defendant State and its officers and em- 
ployees from recovering Rs. 23.500/« 
from the plaintiffs. Costs have also been 
awarded to the plaintiffs. The State has, 
therefore, preferred this first appeal. 


2. ‘The facts of the case. in brief, 
are that on 22-8-1961 Sargadi Coupe No. È 
of Pratappur Range of North Sursuia 
Forest Division was put to public auc- 
tion and the highest bid of the plaintiff 
No. 1 for Rs. 51,500/~ was accepted. Ac- 
cordingly. the plaintiff No. 1 deposited 
one-fourth amount of the bid and also 
signed the contract deed. The auction 
was subiect to the approval of the Chief 
Conservator of Forests, A few davs after 
the date of auction. it is alleged that the 
plaintiff discovered that he had given 
the bid on misapprehension of facts, 
namely. that though. in fact. 115 trees of 
the girth of 37 inches to 48 inches were 
shown in the list of various trees to be 
included for auction in that Coupe. the 
plaintiff No. 1 was misled în thinkinse 
that they were 1115 in number, It was 
also alleged that as there was no proper 
arrangement of loudspeaker. ‘though the 
upset price was declared as ‘Rs. 14.000/-”. 
the plaintiff and other bidders had taken 
it to be ‘Rs, 40.000/~. That was the 
reason why the bid had gone so hish. 
On discovering these mistakes the plaintiff 
addressed letters dated 28-9-1961 (Ex. P-7), 
to the Conservator of Forests. the Divi-« 
sional Forests Officer and the Minister 
of Forests. Bhopal. bringing to their 
notice the misapprehension under which 
the bid was offered bv him and reauest« 
ing the authorities that the auction in 
question mav not be sanctioned and the 
amount deposited bv him may be re- 
funded. Similar letter (Ex. P-8) was senf 
by the plaintiff to the Chief Conservator 
of Forests. Madhya Pradesh. ‘the sanc< 
tioning authority. on 11-9-1961. with a 
request that the sum deposited by him 
be refunded to him and re-auction of the 
Coupe be held. In spite of these letters, 
the Chief Conservator of Forests signed 
the contract deed on 29-11-1961 as is 
clear from Ex. D-3 and a demand was 
made against the plaintiff for deposit of 
the other instalments that had become 


Paras 
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due. As the plaintiff did not deposit the 
balance of 'the amount. the so-called con- 
tract was cancelled and in terms of the 
contract the Coupe was ordered to be 
re-auctioned, The re-auction took place 
on 16-12-1963 for Rs. 15,000/. The amount 
of Rs. 12,950/- was directed to be for- 
fleited and after adiusting Rs. 15.000/- 
against the original bid. a demand for 
Rs, 23.500/- was raised against the plain- 
tiff. The plaintiff No. 2 had also signed 
the surety-form on the date the auction 
took place and was also proceeded against 
for recovery of the said amount. Under 
the circumstances. the plaintiffs filed ‘the 
suit with a praver that the defendant 
State be directed to refund Rs. 12.950/- 
with interest and for permanent iniunc< 
tion restraining the defendant State and 
fits officers from recovering the amount 
of Rs. 23.500/-. 

3. In the written statement filed 
on behalf of the State it was alleged that 
there was no scope for any misapprehen- 
sion of facts; as such. there was no 
question of cancelling the bid of the 
plaintiff and the Chief Conservator of 
Forests was within his rights in enforc< 
fine the contract. In terms of the con~ 
tract the Chief Conservator of Forests 
was also within his rights in cancelling 
it. in re-auctioning the Coune and in de< 
manding the balance of Rs. 23.500/- and 
in forfeiting the amount already paid by 
the plaintiff. 

4. The trial Court found that 
there was no scope for misapprehension 
of facts, The plaintiffs’ suit was. how- 
ever. decreed on the sround that it was 
not shown that the Chief Conservator of 
Forests had anv authority to sign the 
contract on behalf of and in 'the name of 
the Governor as is reauired under Arti- 
cle 299 of the Constitution. In this view 
it was further held ‘that inasmuch as no 
contract came into being. the defendant 
State was not entitled to forfeit the 
amount deposited by the plaintiff and to 
raise anv demand against him for the 
difference in terms of the contract. The 
plaintiffs’ suit was. therefore. decreed as 
indicated above. 


5e The trial Court was in error in 


holding that the Chief Conservator of ` 


Forests had no authority to sign the cons 
tract. The Government Advocate. ap< 
pearing for the State. produced before us 
the document containing delegation of 
the authority to the Chief Conservator of 
Forests and other Forest Officers. Shri 
Dabir. learned counsel for the respon- 
dents, conceded that the Chief Con- 
servator of Forests had the authoritv to 
sign the contract for and on behalf of 
the Governor. 


6. Shri Dabir however. urged and. 
f our opinion, rightly =- that when the 


State v. Hakim Singh (Bhave 3.7 


[Prs, 1-6] M: P. 25 


plaintiff had informed the Chief Conser« 
vator of Forests that he was withdraw- 
ing his bid and inasmuch as the contract 
was subject to the approval of the Chief 
Conservator of Forests and ‘inasmuch as 
the contract could not become binding 
between the parties till it was signed by 
the Chief Conservator of Forests. he had 
no authority to sign the contract after 
the bid was withdrawn bv ‘the plaintiff. 
If because of the withdrawal of the bid 
and re-auctioning of the Coupe any 
damage was sustained by the State. its 
remedy was to the file a suit for recovery 
of the damages. It could not enforce the 
terms of ‘the alleged contract from which 
the plaintiff had already backed out be« 
fore it could become a binding contrac? 
between the parties. The offer of the 
bid and deposit of tha amount by the 
plaintiff No. 1 was in the nature of a 
‘proposal’, Before that could be accept 
ed bv the Chief Conservator of Forests, 
the communication was sent to him that 
the plaintiff was withdrawing his offer, 
The Chief Conservator of Forests. there- 
fore. had no right to put his signature 
on the contract deed and to treat it as 
if the contract had come into being. If 
therefore. follows that. in fact. no con- 
tract came into being between the par- 
ties and the defendant State had no right 
to enforce the contract as such. It is no 
doubt true that in Sale Condition No. 14 
(Ex, D-1) a provision has been made thag 
if a successful bidder fails at the close 
of the auction to pay the amount of the 
consideration. or the first instalment. as 
the case may be. or to furnish a security 
or to complete the formalities. the ear- 
nest money deposited by him shall be 
forfeited to the State Government and 
the coupe shall be re-auctioned and the 
deficiency shall be realised from the 
original bidder as arrears of land reve- 
nue. The State Government. however. 
cannot také anv advantage of this con- 
dition inasmuch as it has been held by 
the Supreme Court in K. P. Chowdhrv 
v. State of M. P.. AIR 1967 SC 203 that 
in view of Article 299 (1) of the Consti- 
tution no implied contract could be spelt 
out between the Government and the 
forest contractor at the stasa of biddings: 
for Article 299. in effect. ruled out all 
implied contracts between the Govern- 
ment and other persons and that the sale 
conditions which did not satisfy the re- 
quirements of Article 299 (1) could not. 
therefore. be enforced. It was also held 
that Section 155 (b) of the M. P. Land 
Revenue Code was not applicable. since 
that clause provided for recoverv of all 
monies falling due to ‘the State Govern- 
ment under anv grant. lease or contract. 
The ‘contract’ in that clause could not be 
understood ‘to be an ‘implied contract 
between the Government. and another 


26 M. z P. 


person in view of Article 299 (1) of the 
Constitution. In view of this clear pro- 
nouncement of the Supreme Court it is 
no longer open to the State to urge that 
the amount of the first instalment depo- 
sited by the plaintiff could be forfeited 
or that any demand could be raised for 
any amount found due on re-auction and 
recovered as arrears of land revenue 
under the provisions of the M. P. Land 
Revenue Code. It must. therefore. be 
held that the plaintiffs are entitled to 
refund of the amount deposited by 
them. They are also entitled to in- 
junction restraining the State Govern- 
ment from recovering ‘the difference as 
arrears of land revenue. It must. how- 
ever. be made clear that the State is 
free to file a suit for damages if it is so 
advised. ; 
qe In 'the result. the appeal filed 
by the State is dismissed and the decree 
of the trial Court is confirmed. though 
for different reasons. The iniunctinn 
granted by the trial Court shall not, 
however. prevent the State from filing 
a civil suit for recovery of damages. if 
any. sustained bv it. In the circums- 
tances of the case. we make no order as 
to costs. i 
Appeal dismissed. 





AIR 1973 MADHYA PRADESH 26 
(V 60 C 13) 
FULL BENCH 


P. K. TARE. SHIV DAYAL AND G. P. 
SINGH, JJ. , 

M/s. Shree Ganesh Trading Co.. Sau- 
gor. Petitioner v. The State of Madhva 
Pradesh and others. Respondents. 

Misc. Petn. No, 653 of 1971, 
10-4-1972. 

Index Note:— (A) Deed — Construc- 
tion — Party purchasing right of col- 
lection of Tendu leaves from Govern- 
ment for year 1970 — Purchaser’s agree- 
ment appended to Tender notice — 
Agreement containing renewal Clause — 
Words ‘this year’ in the agreement — 
Meaning of — As tenders were to be 
given only once and no fresh tenders 
were to be invited for purpose of rene- 
wal the expression ‘this vear’ related to 
the initial vear of agreement 1970 and 
not the vear for which renewal was 
sought. Misc. Petn. No. 562 of 1971, 
D/- 19-11-1971 (Madh Pra), Approved. 
(Per Tare, J.) (Para 9) 

Index Note:— (B) Constitution of 
India, Article 226 — Powers of High 
Court. 

(Per Tare. J.):— The High Court in 
exercise of prerogative powers does not 
perform the functions of the authorities 


TP/{P/E885/72/DHZ 


Dis 


S. G. Trading Co. v. State (FB) 


A. I. Re 


which by certain Statutes are reauired to 
act ina Particular manner. But the 
High Court can issue certainly Writs of 
Mandamus ordering the performance of 
the act. Case law discussed. (Para 15) 

„Index Note :— (C) Constitution of 
India, Article 226 — Alternative remedy 
— Petitioner praying for renewal of cons 
tract for plucking tendu leaves — Con-< 
tract of renewal being unto 31-12-1972 — 
Plucking season being from April to 
June — Held it would neither be exnedi- 
tious nor proper to drive the petitioner 
to a Civil Suit — In view of the urgency 
of the matter, this was eminently a fit 


, Case where the prerogative powers ought 


to be exercised — Otherwise, the entire 
contract would stand frustrated on ac4 
count of delay. (Per Tare, J.) 
(Paras 16. 20) 
Index Note :— (D) Constitution ‘ of 
India, Article 226 — Enforcement of 
contractual obligations —- Whether powers 
under Article 226 can be used. (Per Tare 
and G. P. Singh, JJ.) 


Brief Note :— (D) Prerogative powers 
cannot be used solely for the pur~ 
pose of enforcing contractual rights 
or obligations. But the High Court can 
exercise the prerogative powers in res- 
pect of matters arising partly out of con- 
tracts and partly out of statutes. 

ere the petitioner prayed for re- 
newal of contract for right of collection 
of tendu leaves for the vear 1972:— 
} Held that although the rights and 
liabilities originated in a contract they 
were not purely contractual. they were 
partly contractual and partly statu- 
tory, especially in view of the fact that 
a State monopoly had been created in 
favour of the Government in respect of 
disposal of Tendu leaves. AIR 1969 SC 
1081. Distinguished 1968 MPLJ 657. Over- 
ruled. AIR 1971 SC 128. Foll. (Para 22) 

Index Note :— (E) M. P. Tendu Pat- 
tonke Nirvartan Hetu Nyunatam Dar 
Nischayan Adhyadesh (2 of 1972). Art. 3 
— Scope and obiect of Ordinance — Gives 
right of renewal to purchaser if he agrees 
to pay rate specified in Table. 

(Per majoritv. G. P. Singh. J. Contra)— 

The Ordinance gives statutory recoge 
nition ‘to the right of renewal to a pur- 
chaser who is entitled to renewal on the 
fulfilment of the other conditions. The 
fresh right of renewal bestowed bv ‘the 
Ordinance is subiect to the condition that 
the purchaser will have to pav the mini- 
mum rate (applicable to him) as speci- 
fied in the Table appended to the Ordin~ 
ance. If the accepted rate is less than 
the specified rate. he will have to pay 
the specified rate. because there could 
not be a renewal on a lower rate. The 
impact of the word “minimum” is that 
if the accepted rate is higher than ‘the 
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specified rate, then the purchaser will 
have to pay the accepted rate instead of 
the specified rate. The non obstante 
clause in Art. 3 removes everv hurdle in 
the way of the operative part of 
the Ordinance. It overrides clause 
25 of the Tender Notice. and clause 
2 of the Purchasers agreement and 
also the decision of the High Court 
in Harnamdas’s case Misc. Petn. No. 
562 of 1971. D/-19-11-1971 (Madh Pra) 
and any other iudgment. decree or order 
which might have been rendered by anv 
Court to the contrary. 


The true effect of the Ordinance is 
that any purchaser who is otherwise 
entitled to renewal for the vear 1972 
(i.e. who has complied with the other 
conditions provided in Clause 25 (1) of 
the Tender Notice) shall be granted rene- 
wal if he agrees to pay the rates speci- 
fied in the Table appended to the Ordin- 
ance, or the purchase rate. whichever be 
higher. (Paras 24, we a 


Per G. P. Singh. J.— It is not pos- 
sible to read Art. 3 of the Ordinance as 
enacting. either expressly or impliedly. 
that all purchasers whose agreements 
were renewed in 1971 and who had ful- 
filled conditions (a). (b) and (c) of Cl. 25 
(1) of the Tender notice or clause 2 (1) of 
the Agreement appended 'to the Tender 
Notice and who are prepared to pav the 
rates fixed by the Ordinance shall be 
entitled to have their agreements re- 
newed for the vear 1972. The purchaser 
in whose agreement the rate for the vear 
1971 was lower than the rate notified on 
September 8, 1971 was not entitled to re- 
newal for the vear 1972 even on the basis 
of the Ordinance. (Paras 65. 67) 


Cases Referred: Chronological Paras 
(1972) Misc. Petn. No. 659 of 1971. 
D/- 10-4-1972 (Madh Pra). M/s. 
Lallubhai B. Patel & Co. v. The 
State 86 
(1972) Mise. Petn. No. 690 of 1971. 
D/- 10-4-1972 (Madh Pra). M/s. 
Harishbhai v. State of M. P. 86 
_AIR 1971 SC 128 = 1970 SCD 972, 
Ram Chandra Rai v, State of M. P, 23 
AIR 1971 SC 1021 = (1970) 3 SCR 
854, Century Spinning and 
Manufacturing Co. Lid. v. Ulhas- 
nagar Municipal Council 
1971 Tax LR 1249 = 1971 MPLJ 
560. Orient Paper Mills Ltd. v. 
State of Madhva Pradesh 13 
(1971) Misc. Petn. No. 562 of 1971 
(Madh Pra). Harnamdas Jaidaval 
v. State of M. P. 5. 6. 8. 9. 11, 
24. 34. 59. 62. 64. 65. 77. 
78. 80. 81. 82. 83 
AIR 1970 SC 1302 = (1971) 1 SCR 
201. M/s. Mahabir Prasad San- 
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the State. 

_ TARE, J.:— This is a petition under 
Article 226 of the Constitution of India 
by a Contractor. who took the Contract 
of purchase of Tendu leaves from the 
Government for the year 1970 under the 
M. P. Tendu Patta (Vvapar Vinivaman) 
Adhiniyam. 1964. and the M, P. Tendu 
Patta. Niyamavali. 1965 and 1966. and 
by this petition. he seeks a renewal of 
the contract for the wears 1971 and 1972 
on the same terms. 

2. A State monopoly was created 
by enactment of the M. P. Tendu Patta 
(Vyapar Vinivaman) Adhinivam. 1964. 
which received the assent of the Presis 
dent on 23-11-1964 and which came into 
force from 28-11-1964. It will be necesa 
sary to consider some relevant provisions 
of the Act later on. The appellant Firm 
had purchased the right of collection of 
Tendu leaves for the vear 1970. which 
provided for a renewal clause for a fur- 


ther period of two years on certain terms. : 


It may be relevant to reproduce Condi-< 
tion No, 25 of the Tender Notice which 
is as follows :—~ 

“25. (1) Unless earlier determined 
under the terms of the Agreement. there 
will be vearly renewal of Agreement bv 
31st October each vear by issue of an 
order by Government in writing. Maxi- 
mum. period for renewal will be up to 
31st December. 1972. provided the ac- 
cepted rate offered for the unit for 1970 
season year is more than the rate to be 


decided by the Government for each 


circle and Government satisfied that pur- 
chaser has fulfilled ‘the following condi- 
tions each vear and has submitted the 
application for renewal before the 15th 
September :— 

(a) The purchaser has done satisfac- 
tory pruning in the previous vear as a 
result of which the quantity of leaves 
collected during the vear has exceeded 
by 5 per cent or moreover the quantitv 
notified and also 5 per cent or more the 
quantitv collected in the unit during the 
preceding vear. 

(b) There was no serious breach of 
the Act and Rules made thereunder and 
the Agreement. 
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(ec) The purchaser had paid all dues 
including penalty. fine ete.. promptly and 
fm accordance with 'the provisions of the 
Agreement. 

(2) (i) The application for renewal will 
be submitted to the Conservator of For- 
ests. Tendu Patta Circle. M. P. Bhonal 
and copies of 'the same will be submitted 
to the Conservator of Forests in whose 
jurisdiction the unit is situated in the 
form as appended to 'this notice. The 
form can be obtained from any of the 
Divisional Forest Officers, on payment of 
Rs, 25/~ for each form. 

~ (ii) There shall ba separate applica+ 
tion for each unit. 
‘ (3) Purchase rate per standard bag 
' applicable for every renewed vear shall 
be ‘the rate calculated by increasing the 
purchase rate applicable to the preced< 
ing year by 5 per -cent-and adding to it 
the total increase in rates of all the fol- 
lowing items during the renewed vear as 
compared to rate fixed for the sameitems 
fn the preceding year :— 

(i) purchase rate payable to growers 
{subiect to the limit of Rs. Twenty per 
standard bag. 

(ii) remuneration payable to Agent. 


(iii) handling charges pavable to 
Agent. 

(4) The purchaser who has submitted 
an application for the renewal of the 
Purchaser’s Agreement for the unit shall 
be bound by his offer and by the terms 
and conditions of the Agreement till 
orders of the Government accepting or 
rejecting his offer are passed. Breach of 
this condition shall entail forfeiture of 
security deposit and Government may 
also blacklist the purchaser for a period 
not exceeding 3 years. In addition the 
purchaser who has withdrawn his offer 
shall bear the loss. if anv. suffered bv 
the Government in the subsequent dis- 
Posal of that unit and this loss. unless 
paid within 15 davs from the date of 
issue of notice of demand. shall be re~- 
coverable from him as arrears of land 
. revenue. For calculation of loss. the 
following formula will be used :— 


Amount of loss (in Rs.) — (The rate. 
offered this year by the purchaser in< 
creased by 5 per cent Purchaser rate ob- 
tained in subsequent disposal) X Num- 
ber of standard bags notified for that 
unit. 

(3) The purchaser shall execute the 
fresh Agreement within 15 davs from 
the date of issue of the order granting 
renewal, after completing all formalities 
required under conditions of Tender 
Notice for executing Agreement. failing 
which the Agreement shall be liable to 
be terminated by Government and all con= 
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sequences of termination wiven in the 
Agreement shall be binding applicable. 
Loss to Government. if any. in subse« 
quent sale of leaves in the unit shall be 
recoverable from the previous purchas 
ser,” - 

3. It is pertinent to note at this 
Stage that sub-clause (1) of Condition No. 
Æ of the Tender Notice provided for 
yearly renewal of Agreement bv issue of 
an order by Government in writing and 
that the renewal could at the most be 
granted up to 3ist December. 1972. pro~ 
vided the accepted rate offered for the 
unit for 1970 season year was more than 
the rate to be decided bv the Govern 
ment for each circle and that the Gov+ 
ernment was satisfied that the purchaser 
had fulfilled the conditions each vear as 
mentioned in sub-clauses (a). (b) and (o). 
namely, that the purchaser had done 
satisfactory pruning in the previous vear 
and that there was no serious breach of 
the Act and Rules made thereunder and 
the Agreement. that the purchaser had 
paid all dues including penalty. fine ete, 
Promptly and in accordance with the 
provisions of the Asreement. It was also 
contemplated that an application for 
renewal will be made each vear. It is 
this term. which has been the subiect- 
matter of some controversy. The terms 
for renewal are contained in clause (4) of 
Condition No. 25 of the Tender Notice 
and the petitioner does not challenge his 
liability to get a“renewal on the terms 
as contained in clause (5). 

4, Condition No. 1 of the Tender 
Notice provided that all provisions of the 
Madhya Pradesh Tendu Patta (Vvapar 
Vinivaman) Adhinivam. 1964 and the 
Madhya Pradesh Tendu Patta (Vvanar 
Viniyaman) Niyamavali, 1966. for the 
time being in force and in so far as they 
are applicable to purchases shall form 
part of terms and conditions of the ten- 
der. Although the purchaser contracts 
for the year 1970 were given sometime 
at the end of the year 1969. the rates 
were to be fixed later on and they were 
accordingly fixed bv Notification No. 
5686-X-70 dated 7th Julv. 1970. It may 
be relevant to reproduce the entire Noti- 
fication. which is as follows :— 


“Under Condition No. 25 (1) of the 
Tender Notice No. 8004-X-70. dated the 
26th November, 1969. published for dis- 
posal of Tendu leaves. the State Govern- 
ment hereby fix the following rates for 
each Circle of disposed of Tendu leaves 
units of 1970 for renewal during the 
year 1971. Accordingly all the purcha= 
sers appointed throush Tenders. Auc- 
tions and Nogotiations for the disposed 
of Tendu leaves units of 1970. shall be 


renewal :— 


eligible to submit the applications for 
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(1) z 


Circle 

i. Whole of Bastar Circle. 

2. Whole of Raipur Circle and Bilas< 
pur. North Bilasour and Raigarh 
Divisions of Bilaspur Circle. 

3. North-Sursuia. South Surguia and 

Jashpur Divisions of Bilaspur Circle 
and all the remaining Circles. 
By order and in the name of the 


For the year 1971. these rates were re- 

vised as follows. vide Notification No. 

4598-2569-X-71, dated 10-8-1971. pub- 

lished in the M. P. Gazette (Extra-ordi< 

Cary ete 12-8-1971 :— 
1 


(2) 
_ Rupees. 
1. Pratham Shreni 84.99 
2. Dwitiva Shreni 74.99 
3. Trativa Shreni 54.99 
4. Chaturtha Shrenf 44.99." 


5. In the meantime. a Proprietary 
Firm, by name. Harnamdas Jaidaval had 
filed a Writ Petition. namely Misc. Petn. 
No. 562 of 1971 (Madh Pra) (Harnamdas 
Jaidayal v. State of M. P.) A Division 
Bench of this Court by order. dated 
19-11-1971. allowed the writ petition and 
quashed the Notification. dated 8-9-1971. 
published in the M. P. Raipatra. dated 
8-9-1971. so far as it purported to lay 
down the rates on the basis of which re- 
newal for the vear 1972 was to be grant- 
ed to the petitioner in that case. There- 
fore, the State Government bv a Writ of 
Mandamus was directed to grant rene- 
wal to the petitioner in that case for the 
period ending on 31st December. 1972. 
under Clause 25 (3) of the Tender Notice. 
published in the M. P. Gazette. dated 
27-11-1969. 
deal with this case later on in some de- 
tails as its correctness was challenged 
before the Division Bench. presided over 
bv B. Dayal. C. J. and A. P. Sen. J. The 
Division Bench by order. dated 10-1-1972. 
expressed the opinion that the matter 
needed to be heard by a larger Bench. 
Hence this reference to a Full Bench. 


~ 6 After the decision in Misc. 
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Governor of eae Pradesh. 


We shall have occasion to` 
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Accepted purchase rate, z 
Rs. 65.00 and above per standard 


bag. 

ec 55.00 and above per standard ' 
ag. 

a 45.00 and above per standard 
ag. : 


4 


Sen. Dy. Secy.™ 


Petn. No. 562 of 1971 (Madh Pra) (supra). 
the Governor in exercise of Legislative 
powers issued the ‘Madhva Pradesh Tendu 
Patton Ke Nirvartan Hetu Nvuntam Dar 
Nishchayan Adhvadesh. 19722 (No. 2 of 
1972), published in the M. P. Gazette 
(Extra-ordinary). dated 18-1-1972. It mav 
be relevant to reproduce clause 3 of ‘the 
said Ordinance. which is as follows:— 
“Fixation of ‘minimum rates for dis- 
posal of Tendu leaves for calendar vear 
1972 in certain cases: Notwithstanding 
anything contained in any Purchaser’s 
agreement or tender notice relating to 
fixation of purchase price of tendu leaves 
on renewal of Purchaser’s agreement for 
the calendar year 1972 or any judgment. 
decree or order of any Court to the con- 
trary. the minimum rates of disposal of 
tendu leaves in respect of all the pur- 
chasers appointed through Purchaser's 
agreement for the disposal of tendu leaves 
unit of 1970 and 1971. and entitled to 
renewal: of 'the Purchaser’s agreement for 
the calendar vear 1972 shall be and shall 
alwavs be as specified in the Table ap- 
pended hereto and it is herebv- enacted 
at ‘the renewal of any Purchaser’s 
agreement for the calendar year. 1972. 
Shall be subject to the said minimum 
rates and thev shall be applicable to the 
purchasers entitled to purchase tendu . 
leaves by virtue of renewal clause of 
Purchaser’s agreement of the calendar 
year 197Y with effect from the ist Janu- 
ary. 1972 as if the provisions herein con- 
tained have been in force at all material 
times and formed likewise part at all 
times of the tender notice and the Pura 
chaser’s avreement, 


Table, 
(13 7 (23 : 
Circle. Purchase rate per standard bag. . 
1. All units in the whole Bastar Forest Rupees, 
Circle. 85.00 
2. All units in the whole of Raipur 
Forest circle and Bilaspur, North 
Bilaspur and Raigarh Forest Divi-< 75.00 
sions of Bilaspur Forest Circle. 
8 All units in North Sursuia. South 
’  Surguia. and Jashour Forest Divi- 55.00 
sions of the Bilaspur Forest Circle. 
4. ‘All units in all Forest Circles in the 55.00 


State other ‘than those specified in 
i. 2 and.3 above.” 
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Ta The effect of the said Ordi- 
nance is that all terms inconsistent with 
the provisions of the Ordinance would 
stand abrogated and itis onlv the Ordinance 
rates that would prevail for the purpose 
of renewal of Purchaser’s agreement for 
the year 1972. The learned counsel for 
the petitioner did not dispute the legality 
or validity of the said Ordinance. There~ 
fore. we propose to proceed on the pre- 
mises that the Ordinance will prevail 
over all conditions about rates mention- 
ed in the Purchaser’s agreements or des- 
pite any judgment. decree or order of 
any Court to the contrarv. The learned 
counsel for the petitioner conceded this 
position and stated that his client would 
be prepared to have renewal at the rates 
mentioned in the said Ordinance for the 
year 1972. 


8. At this stage it would be rele- 
vant to advert to the Purchaser’s Agree- 
ment appended to the Tender Notice. and 
especially Clause 2. which was in the 
following terms :— 


"Clause 2. Proviso (1)— Provided 
that unless earlier determined under the 
terms of the Agreement. there will be 
yearly renewal of agreement bv 31st 
October each vear bv issue of an order 
by the Government in writing. Maxi- 
mum period for renewal will be up to 31st 
December, 1972. provided that the rate 
for this vear is more ‘than the rate decid- 
ed by the Government for each circle 
and the Government are satisfied that 
the Purchaser has fulfilled the conditions 
mentioned in subsequent sub-clauses of 
that proviso.” 


As such. there is some slight variation 
between Clause 1 of Condition No. 25 of 
the Tender Notice and Clause 2. Pro- 
viso (1) of ‘the actual agreement executed 
on the point of renewal. As the purcha~ 
ser was required to execute an agree- 
ment each year. the contention of the 
learned Advocate General in Misc. Petn. 
No. 562 of 1971 (Madh Pra) (supra) as 
also in ‘the present case has been that the 
‘phrase ‘this vear’ would mean the vear 
for which the renewal is sought. On the 
other hand the contention of the learned 
counsel for the Firm. ‘Harnamdas Jai- 
dayaľ was that the phrase ‘this vear’ 
meant the vear of initial agreement. 
namely. the calendar year 1970. That 
contention was upheld bv the Division 
Bench of this Court in Misc. Petn. No, 562 
of 1971 (Madh Pra) (supra). Again the 
very same arguments were advanced by 
the learned counsel for both sides and 


we propose to deal with this aspect in- - 


stantlv. 


9. It is to be noted that tenders 
}]were to be given only once and they 
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were so given at the end of the vear 
1969. Clause 1 of Condition No. 25 of 
the Tender Notice clearly provided for 
one tender offer only with renewal for 
two more vears on certain ‘stated condi- 
tions. No fresh tenders were to be in- 
vited for the purpose of renewal. If the 
rates offered by the tenderer were more 
than the rates fixed by the Government 
subsequently. such a tenderer was en- 
titled to the benefit of the Purchaser’s 
agreement as also to renewal as per the 
terms of the Tender Notice and the 
agreement, The first respondent went 
On increasing the rates for renewal for 
the vear 1971 and for the vear 1972 the 
rates were fixed by Ordinance No. 2 of 
1972. Thus if more rates were fixed each/ 
vear and the tenderers had no option to 
give fresh tenders for the purpose of 
renewal. we think that by such inter- 
pretation. the State Government would 
be having autocratic and uniustified 
power to nullify the agreement iust by 
fixing the rates more than the ones of- 
fered bv the tenderers. This would be 
definitely contrary to the specific terms 
of the Tender Notice and the agreement. 
Lengthy arguments were advanced bv 
the learned counsel on this aspect as also 
about interpretation of deeds. Present- 
ly we propose to deal with those arsu- 
ments, but we may observe that we are 
in agreement with tthe view of the 
learned Judges constituting the Division 
Bench in Mise. Petn. No. 562 of 1971 
(Madh. Pra) (supra) that the phrase ‘this 
year’ relates to the initial vear of agree~ 
ment. namely. the vear 1970. The inter- 
pretation sought to be put by the learned 
Advocate General could onlv be accented 
if the Tender Notice and the agreement 
had contemplated fresh tenders for everv 
year of renewal. Therefore. by imolica- 
tion the phrase cannot be interpreted to 
mean the particular vear of executing 
fresh agreement. It will necessarily mean 
the initial vear of agreement. that is. the 
year 1970. If ‘the agreement had contem- 
Plated fresh tenders to be invited for 
every renewal, there might have been 
some substance in the contention of the 
learned Advocate General on ‘this aspect. 
For this reason we are unable to accept 
the contention of the learned’ Advocate 
General and while rejecting the same. 
we endorse the view of the Division 
Bench in Misc. Petn. No. 562 of 1971 
(Madh Pra) (supra). 


10. In this connection we might 
advert to the principles indicated bv 
Maxwell on ‘The Interpretation of Sta- 
tutes? Twelfth (1969) Edition at Page 
105. Chapter 5. relating to Restrictive 
Construction. The Jearnea author obser- 
ved as follows:— 
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“Sometimes. indeed, the meaning 
of words is so plain that effect must be 
given to them regardless of the conse~ 
quences, (See Brown v. National Coal 
Board, 1962 ‘AC 574 — but more often 
as the cases discussed in the following 
pages show — a construction is arrived 
at with reference to the consequences 
which must follow from it: 


“It is always proper.” Lord Reid has 
said, that “to construe an ambiguous 
word or phrase in light of the mischief 
which the provision is obviously designed 
to prevent. and in the light of the rea- 
sonableness of the conseauences which 
follow from giving it a particular cons< 
truction.” See Gartside v. Inland Revenue 
Commrs; 1968 AC 553, — If the language 
he said elsewhere. 


“fs capable of more than one inter« 
pretation. we ought to discard the more 
natural meaning if it leads to an unrea« 
sonable result. and adopt that interpre~ 
tation which leads to a reasonably prac- 
ficable result.” 


In the words of Romer LJ 


“the Court — when faced with two 
possible constructions of legislative lan- 
guage, is entitled to look to the results 
of adopting each of the alternatives res~ 
pectively in its aquest for the true inten- 
tion of Parliament.” 


[In this connection see Free Lanka In= 
surance Co. Lid. v. Ranasinghe 1964 AC 
541 and Mercantile Credit Co. Lid. v. 
Cross (1965) 2 Q. B. 205. 


il. As already indicated earlier. 
adopting the said principle for the pur- 
pose of construing the phrase “this 
year,” we are of the opinion that the 
interpretation put by the earlier Division 
Bench in Misc. Petn. No 562 of 1971 
(Madh. Pra) (supra) was Perfectly justi- 
fied and in the absence of anv fresh 
tenders being contemplated for the rene- 
wal for the years. 1971 and 1972. the 
only rational interpretation would be ‘the 
one adopted by the said Division Bench. 


12. In this connection we might 
further observe that we are not modify- 
fing the language of the Tender Notice 
and the agreement. But we are only giv- 
ing it a rational interpretation by adopt- 
ing the rule of restrictive construction. 
As already observed earlier. if there had 
been a provision for fresh tenders for 
every year of renewal. the contention of 
the learned Advocate General misht have 


had some substance as to be given a. 


serious thought. But in the absence of 
same, we do not think that we can 
rationally adopt the construction sugges< 
tad by the learned Advocate General. 
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13. At this stage we misht also 
advert to one fact. namely. ‘that the 
first respondent by a telegraphic notice 
(to be found at page 59 of the Paper-Book), 
dated 31-12-1971 purported to ‘terminate 
the petitioners contract on the ground 
that the instalments were not paid with- 
in time. So far as this aspect is concerned. 
it was not disputed that the petitioner 
did pay the instalments in time. But 
what he did not pay was the sales-tax 
said to be due. The auestion whether the 
sales-tax was due was a debatable matter 
and a Division. Bench of this Court in 
Orient Paper Mills Ltd.. v. State of 
M. P. 1971 MPLJ 560. = (1971 Tax LR 
1249) (MP) decided on 24-12-1970. had held 
that when tha State Government merely 
sold. without more, the forest produce 
like bamboos and salai wood naturally 
growing on fts lands. it could not ba 
said that it was carrying on business 
within the meaning of the definition. 
Therefore, in respect of sales of forest 
produce neither the State Government 
nor the forest department would be a 
dealer within the meaning of the defini- 
tion in Section 2 (d) of the M. P. General 
Sales Tax Act. 1959. In that view. it was 
laid down by the Division Bench that 
no sales-tax was payable in respect of 
such sales, 


14, However. after the said deci 
sion was given by the Division Bench of 
this Court, the legislature amended the 
definition of ‘dealer’ vide Act No. 13 of 
1971 — The M. P. General Sales Tax 
(Amendment and Validation) Act. 1971. 
Section 3 of the said Amendment Act 
amended Section 8 of the original Act 
and made such sales taxable. The said 
amendment was published in the M. P. 
Gazette (Extra-ordinarv). dated 6-5-1971 
and after that publication, the petitioner 
paid the -.requisite sales-tax. Thus. the 
contention of the learned Advocate 
General that the purported termination 
of the contract was valid would. in our 
opinion. not be tenable! as according to 
the law declared then, the petitioner was 
not liable to pay any sales-tax what- 
soever. and his refusal to pay sales-tax 
could not be considered to be a default 
in the matter of payment of instalments, 
It is further to be noted that the peti- 
tioner paid the reauisite sales-tax some- 
time after the Madhya Pradesh General 
Sales Tax (Amendment and Validation) 
Act, 1971 (No. 13 of 1971) was passed. 
Therefore, the said reason given by the 
first respondent for terminating the con- 
tract could not be a valid and legal 
reason and the contract could not have 
been terminated in the manner done. 
Therefore, for the purpose of this peti- 
tion. we will treat the said termination 
to be null and void. The petitioner’s 
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liability for sales-tax could only arise 
after the General Sales Tax 
(Amendment and Validation) Act. 1971. 
(No 13 of 1971) was passed by the State 
Legislature. No other violation of the 
terms of the agreement was pointed out 
the learned Advocate General and 
as the petitioner was not given the con- 
tact for the vear 1971. the auestion of 
the petitioner’s failing to do the pruning 
etc., would not at all arise. In fact this 
writ Petition has been rendered infruc- 
tuous so far as the contract for the vear 
1971 is concerned. For this reason the 
learned counsel for the petitioner con- 
fined his relief to renewal for the year 
1972 only. 


15- With respect fo the question 
of renewal for the vear 1972. the learned 
‘Advocate General urged that this Court 
could not perform the functions of the 
Licencing authority, So far as that pro< 
position is concerned. there can be no 
doubt that the High Court in exercise of 
prerogative powers does not perform the 
functions of the authorities. which bv 
certain Statutes. are required to act in 
a particular manner. But the High Court 
can issue certainly Writs of Mandamus 
ordering the performance of the act. as 
was the situation in the Division Bench 
case of Harnamdas Jaidayal v. State of 
M. P., Misc. Petn. No, 562 of 1971 (Madh 
Pra.) (supra). In ‘this connection we 
might advert to another Division 
Bench case of this Court. namelv. 


Shankar Prasad Goenka v. State of 
M. P., 1965 MPLJ 51 = (AIR 1965 
Madh. Pra 153) wherein the Division 


Bench laid down that where an authority 
fails to exercise any discretion at all and 
declines jurisdiction. it can be compelled 
by a writ of mandamus to exercise juris- 
diction vested in it. For this proposition 
the Division Bench relied on the case of 
Rex v. Board of Education. (1910) 2 K. B. 
165. This view in our opinion. would 
stand affirmed by the pronouncement 
of their Lordships of the Supreme Court 
fn State of Rajasthan v. Harishankar 
Rajendrapal, AIR 1966 SC 296 wherein 
their Lordships made the following obser= 
vations:— 


“It has been argued for the State 
that the High Court granted relief to the 
respondent in excess of what he had 
prayed, inasmuch as the High Court had 
directed the Government to renew the 
respondent’s first lease for a period of 5 
years with option to further renewal if 
so desired for another period of 5 vears 
subiect to the condition mentioned in 
R. 30 when the respondent had not praved 
for anv direction with respect to ‘the 
option for a second extension of the lease. 
The contention is not sound. The relief 
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claimed after the expiry of the period of 
the first lease. which. according to the 
respondent. was also to be extended bv 
two years. reads:— . 


“And then. after the exnirv of the perio 
of five vears the lease be renewed for a 
period of five vears under R. 30 of Raias~ 
than Minor Mineral Concession Rules 
1955.” 


The renewal was fo be under R. 30. Rule 
30 itself requires extension of the lease 
with option in the lease for obtaining 
another extension for an equivalent 
period. This option must be a term of the 
lease and. therefore, must be incorporated 
fn that lease at the time when the first 
extension is granted. The praver. there~ 
fore. should be deemed to include a pra- 
ver for an extension of 5 vears with the 
necessary option. Even if the Praver was 
not so made. the High Court was compe- 
tent to make the direction in accordance 
with the reauirements of the proviso to 
R. 30. The direction for renewal is in 
our view in full accordance with what 
the proviso requires.” 


16. In S. G. Jaisinghani v. Union 
of India. AIR 1967 SC 1427 their Lord- 
ships of the Supreme Court made the 
following observations:— 


“In this context it is important ‘to 
emphasize that the absence of arbitrarv 
power is the first essential of the rule of 
law upon which our whole constitutional 
system is based. In a system governed 
by rule of law. discretion. when confer- 
red upon executive authorities. must be 
confined within clearly defined limits. 
The rule of law from this point of view 
means that decisions should be made by 
the application of known principles and 
rules and. in general. such decisions 
should be predictable and the citizen 
should know where he is. If a decision is 
taken without any principle or without 
anv rule it is unpredictable and such a 
decision is the antithesis of a decision 
taken in accordance with the rule of law. 
-—- (See Dicey — “Law of the Constitu- 
tion” — Tenth Edn. Introduction. cx) 
“Law has reached its finest moments.” 
stated Douglas. J. in United States v. 
Wunderlich (1951) 342 U. S. 98 “when 
it has freed man from the unlimited dis- 
cretion of some ruler 
Where discretion is absolute. man has 
always suffered.” It is in this sense ‘that 
the rule of law mav be said to be the 
sworn enemy of caprice. Discretion. as 
Lord Mansfield stated it in classic terms 
fn the case of Rex. v. John Wilkes. (1770) 
4 Burr 2528 at P. 2539 means sound discre- 
tion guided by law. It must be governed 
by rule not by humour: it must not be 
arbitrary. vague and fanciful” 


wee weenaeeneunereenen 


34 M. È. [Prs. 17-20] 


17. In Union of India v. M/s. 
Anglo Afghan Agencies. AIR 1968 SC 718 
their Lordships of the Supreme Court 
with reference to the provisions of the 
Imports and Exports (Control) Act. 1947, 
made the following observations:— 


“There is no pattern of order or 
logical sequence in the policy statement: 
it is a jumble of executive instructions 
and matters which impose several res- 
trictions upon the rights of citizens. Some 
of the provisions which impose restric- 
tions upon citizens in the exercise of their 
right to carry on trade without statutory 
limits mav be open to serious obiections. 


‘but we do not find it necessarv to embark . 


upon an enauiry whether the Provision 
which authorises the issue of import en- 
titlement certificate for. the full f. o- b. 
value of the goods exported is legislative 
in character. ranting that it is executive 
in character, ‘this Court has held that the 
Courts have the power in appropriate 
cases to compel performance of the obli- 
gations imposed by the Schemes upon the 
departmental authorities.” 


18. It was argued by the learned 
Advocate General in the present case 
that the alternative remedy of a Civil 
Suit being available to the petitioner. 
this Court ought not to exercise its pre~ 
rogative powers. We may observe that 
three months have already passed. The 
plucking season is from April to June. 
The contract of renewal is up to the end 
of 31-12-1972. Under these circumstances. 
it would neither be expeditious nor proper 
to drive the petitioner to a civil suit. In 
this connection we might rely on the pro- 
mouncement of their Lordships of the Sup- 
reme Court in Century Spinning & Manu- 
facturing Co. Ltd. v. Ulhasnagar Municipal 
Council, AIR 1971 SC 1021, wherein their 
Lordships made the following observations : 


“Public bodies are as much bound as 
private individuals to carry our representa- 
tions of facts and promises made by them, 
relying on which other persons have altered 
their position to their prejudice. The obli- 
gation arising against an individual out of 
his representation amounting to a promise 
may be enforced ex contractu by a person 
who acts upon the promise: when the law 
requires that a contract enforceable at law 
against a public body shall be in certain 
form or be executed in the manner prescrib- 
ed by statute, the obligation if the contract 
be not in that form may be enforced against 
it in appropriate cases in equity. In (1968) 
2 SCR 366 = (AIR 1968 SC 718), this 
Court held that the Government is not ex- 
empt from the equity arising out of the 
acts done by citizens to their prejudice, rely- 
ing upon the representations as to its future 
conduct made by the Government. This 
Court held that the following observations 
made by Denning, J., in Robertson v. Min- 
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ister of Pensions, (1949) 1 KB 227, applied 
in India. 


The Crown cannot escape by saying 
that estoppels do not bind the Crown for 
that doctrine has long been exploded. Nor 
can the Crown escape by praying in aid 
the doctrine of executive necessity, that is, 
the doctrine that the Crown cannot bind it- 
self so as to better its future executive 
action.” 


We are in this case not concerned to deal 
with the question whether Denning, L. J. 
was right in extending the rule to a different 
class of cases as in Falmouth Boat Con- 
struction Co. Ltd. v. Howell, (1950) 1 All 
ER 538, where he observed at page 542. 


“Whenever Government officers in their 
dealings with a subject take on themselves 
to assume authority in a matter with which 
the subject is concerned, he is entitled to 
rely on their having the authority which 
they assume. He does not know, and can- 
not be expected to know, the limits of their 
authority, and he ought not to suffer, if 
they exceed it.” 


It may be sufficient to observe that in 
appeal from that judgment Howell v. Fal- 
mouth Boat Construction Co. Ltd., (1951-2 
All ER 278), Lord Simonds observed after 
referring to the observations of Denning, 


e 


“The illegality of an act is the same 
whether the action has been misled by an 
assumption of autbority on the part of a 
Government officer however high or low in 
the hierarchy *** The question is whether 
the character of an act done in force of a 
statutory prohibition is affected by the fact 
that it had been induced by a misleading 
assumption of authority. In my opinion, the 
answer is clearly: No.” 

19. With respect to the alternative 
remedy, their Lordships of the Supreme 
Court made the following observations in 
the aforesaid case: 

“Mr. Gokhale appearing on behalf of 
the Municipality urged that the petition fil- 
ed by the Company apparently raised ques- 
tions of fact which in the view of the High 
Court could not appropriately be tried in 
the exercise of the extraordinary jurisdiction 
under Article 226. But the High Court has 
not said so, and on a review of the aver- 
ments made in the petition this argument 
cannot be sustained. Merely because a ques- 
tion of fact is raised, the High Court will 
not be justified in requiring the party to 
seek relief by the somewhat lengthy, dila- 
tory and expensive process by a Civil Suit 
against a public body. The questions of fact 
raised by the petitioner in this case are ele- 
mentary.” 


20. In view of the urgency of the 
matter, we think this to be eminently a fit 
case where the prerogative powers ought to 
be exercised in the present case. Otherwise, 
the entire contract would stand frustrated on 
account of delay. 
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21. The learned Advocate General, 
however, urged that this Court could not 
exercise prerogative powers for the enforce- 
ment of contractual obligations and that 
such powers could only be exercised either 
for enforcement of fundamental rights on 
for enforcement of statutory rights. In this 
connection he invited attention to the pro- 
nouncement of their Lordships of the Sup- 
reme Court in Lekhraj Sathramdas v. Dy. 
Custodian, Bombay, AIR 1966 SC 334 to 
the following effect:— 


“In our opinion, the order of the De- 
puty Custodian removing the appellant from 
the management of the business is not viti- 
ated by any illegality. But even on the as- 
sumption that the order of the Deputy Cus- 
todian terminating the management of the 
appellant is illegal, the appellant is not en- 
titled to move the High Court for grant of 
a Writ in the nature of Mandamus under 
Art. 226 of the Constitution. The reason is 
that a Writ of Mandamus may be granted 
only in a case where there is a statutory 
duty imposed upon the officer concerned 
and there is a failure on the part of that 
officer to discharge that statutory obligation. 
The chief function of the writ is to compel 
the performance of public duties prescribed 
by statute and to keep the subordinate tri- 
bunals and officers exercising public func- 
tions within the limits of their jurisdiction.” 


22. There can be no doubt that pre- 
rogative powers cannot be used solely for 
the purpose of enforcing the contractual 
rights or obligations. But necessarily the en- 
forcement is for enforcing the fundamental 
rights or statutory rights. In the present case 
we may observe that the rights and liabili- 
ties, although originating in a contract, are 
not purely contractual, but they are partly 
contractual and partly statutory. In this be- 
half we may advert to the fact that the 
Legislature intervened by enactment of the 
Ordinance No. 13 of 1971, in the matter of 
fixing the minimum prices for the year 1972. 
Similarly, in the matter of liability for sales 
tax, the Legislature intervened by enactment 
of the Madhya Pradesh General Sales Tax 
(Amendment and Validation) Act, No. 13 
of 1971. Had it been a question arising out 
of purely a contractual obligation, we would 
have been disinclined to issue a Writ and 
in that event, we would have been inclined 
to leave the parties to enforce their rights 
by resort to the ordinary remedies available 
under the law. But, in our opinion, the 
rights and obligations are partly contractual 
and partly statutory in the present case, espe- 
cially in view of the fact that a State mono- 
oly has been created in favour of the first 
espondent in respect of disposal of Tendu 
Jeaves. It is true that in Rasbihari Panda v. 
State of Orissa, AIR 1969. SC 1081, the 
position was more or less similar as in the 
present case. But the petitioner Rasbihari 
Panda rested his case on violation of funda- 
mental rights. Their Lordships negatived 


those contentions and in view of the fach 
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that during the pendency of the proceedings 
the entire year for which the contracts were 
given expired and moreover the parties to 
those contracts were not before the Court, 
their Lordships held that the petitioner in 
that case could not be given any relief and 
the contracts could not be declared unlaw- 
ful. But, we have no doubt that the High 
Court can exercise the prerogative powers in 
respect of matters arising partly out of con- 
tracts and partly out of statutes. 


23. Further the learned Advocate- 
General urged that the order in the present 
case would be more or less administrative 
in nature and that the petitioner could not 
be granted any relief. In this connection we 


might observe that even the administrative - 


orders in cases where an appeal is provided 
for would partake the nature of quasi- 
judicial orders, as laid down by their Lord- 
ships of the Supreme Court in M/s. Maha- 
bir Prasad Santosh Kumar v. State of U. P., 
AIR 1970 SC 1302. In that event their Lord- 
ships laid down that the orders being quasi- 
judicial ought to be speaking ones and ad- 
ministrative orders, which affect the rights 
of citizens and which are subject to statu- 
tory appeals would be quasi-judicial orders. 
Of course, it is not necessary for us to entep 
into a controversy in the present case whe- 
ther the order in question terminating the 
petitioner’s contract and in refusing to re- 
new the contract for the year 1972, would 
be an administrative order or a quasi-judi- 
cial order. In this connection we might ad- 
vert to the pronouncement of their Lord- 
ships of the Supreme Court in Ram Chan- 
dra Rai v. State of M. P., AIR 1971 SC 
128. In that case the High Court had refus- 
ed to issue an ad interim Writ restraining 
the respondent State from recovering the 
licence fee for which no liquor was sup- 
plied. Their Lordships of the Supreme Court 
made the following observations: — 


“The appellant who is a licensee of a 
liquor shop applied to the High Court of 
Madhya Pradesh for a Writ of Mandamus 
directing the excise department of the State 
not to recover licence fee for those days in 
respect of which liquor was not supplied to 
the appellant. The High Court summarily 
rejected the petition observing that the sup- 
ply of liquor to the appellant was under a 
contract to the Government and “if the Gov- 
ernment had committed a breach of the 
contract the remedy is elsewhere”. It cannot, 
without further investigation, be said that 
the rights and obligations arising under a 
licence issued under a statutory authority 
are purely contractual. In our judgment the 
High Court was in error in summarily re- 
jecting the petition.” 

Their Lordships, therefore, contemplated a 
case where rights and liabilities may be part- 
ly contractual and partly statutory. The 
present case is one of that type and the 
Tights and liabilities cannot be said to be 
purely contractual. Therefore, we are of the 
view that we can exercise nreropative nowere 
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in the present case and the contention of the 
learned Advocate-General cannot, therefore, 
be accepted as valid, and the view as expres- 
sed by a Division Bench of this Court in 
M/s. United Excise, Ujjain v. State of M. P., 
1968 MPLIJ 657 cannot be said to be the 
correct law in view of the specific pro- 
nouncement of their Lordships of the Sup- 
preme Court in AIR 1971 SC 128 (supra). 


24, As a result of the discussion 
aforesaid, we do not think that any case is 
made out for a re-appraisal of the view of 
the Division Bench in Misc. Petn. No. 562 
of 1971 (Madh. Pra.) (Supra). We would 
affirm the view taken in that case, although 
the position is subsequently changed on 
account of two Legislative enactments, 
namely, the M. P. General Sales Tax (Am- 
endment and Validation). Act No. 13 of 
1971, and the M. P. Ordinance No. 2 . of 
1972. This is not to say that the Legislative 
enactments are not to be given effect to. 
However, the Legislative enactments having 
the limited operation in some respects, will 
have to be given effect to and it is only in 
view of the rights and obligations as alter- 
ed by the said Legislative enactments that 
the petitioner can claim the relief of re- 
newal for the year 1972. Of course, it is not 
for us to grant any renewal or to inquire 
into the disputed question regarding breach 
of the terms of the contract. But ex facie 
there being no other breach alleged except 
the non-payment of sales tax, the petitioner, 
in our opinion, would be entitled to a re- 
newal for the year 1972 on the terms and 
conditions of the contract as modified by 
the two Legislative enactments, namely, the 
M. P. Ordinance No. 2 of 1972 and the 
M. P. General Sales Tax (Amendment and 
Validation) Act No. 13 of 1971. Therefore, 
we hold that the petitioner is entitled to 
renewal of the contract for the year 1972 
on the rates as mentioned in the Ordinance 
No. 2 of 1972. Accordingly, we issue a Writ 
of Mandamus directing the first respondent 
to renew the contract in favour of the peti- 
tioner for the year 1972. 


25. Consequently, this petition suc- 
ceeds and is accordingly allowed. There 
shall, however, be no order as to costs. The 
security amount deposited by the petitioner 
be refunded to it. 


SINGH, J:— 26. The petitioner 
Chandrakant Kalidas Patel is the pro- 
prietor of the concern, M/s. Shree Ganesh 
Trading Company, which carries on business 
of purchase and sale of tendu leaves in the 
State of Madhya Pradesh. The petitioner 
entered into an agreement with the State 
for the purcahse of tendu leaves for the 
year 1970. The agreement was renewed fon 
the year 1971, but the State Government 
have not renewed the same for the year 
1972. By this petition the petitioner seeks 
a writ of mandamus directing the Govern- 
ment to renew the petitioner’s agreement for 
the year 1972 and to restrain them from 
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disposing of tendu leaves in the area cover- 
ed by his agreement to any other. person. 

27. By the Madhya Pradesh Tenda 
Patta (Vyapar Viniyaman) Adhiniyam, 1964, 
hereinafter referred to as the Act, State 
monopoly was created in the trade of tendu 
leaves in public interest. The scheme of the 
Act is that the State has the exclusive right 
to purchase tendu leaves from the growers. 
The purchase is made through agents or offi- 
cers of the Government. The growers are 
paid prices according to rates which are 
fixed annually under Section 7 in consulta- 
tion with an advisory committee constituted 
under Section 6 of the Act. Section 12 of the 
Act provides that tendu leaves purchased 
by the Government or by their officers or 
agents shall be sold or otherwise disposed of 
in such manner as the Government may 
direct. Rules called ‘Niyamawali’ were first 
made under the Act in 1965. The rules inter 
alia made provision for regulating sale and 
disposal of tendu leaves purchased by the 
Government or their officers or agents. 
These rules were later repealed and replac- 
ed by another set of rules made in 1966. 
The rules of 1966 do not make any provi- 
sion for regulating the disposal of tendu 
leaves purchased by the Government or their 
officers or agents. The manner of disposal of 
tendu leaves is thus left to the discretion of 
the Government under Section 12 of the 
Act. Apart from tendu leaves that the Gov- 
ernment purchase from the growers, they 
also collect tendu leaves from trees that 
grow on State owned land. The collection 
and disposal of leaves from trees growing 
on Government land are not regulated by 
the Act or the Rules. 


28. On November 27, 1969, the Gov- 
ernment issued a notification inviting tenders 
from persons or parties desirous of purchas- 
ing tendu leaves, purchased or likely to be 
purchased, collected or likely to be collect- 
ed by the Government or by their officers 
or agents, in the various tendu patta units 
of the State. The State is divided into ele- 
ven circles and each circle is divided into a 
number of units. By this notification, ten- 
ders were invited for the period ending 
31st December, 1970, i.e. for the year 1970. 
The tenderer was invited to offer a purchase 
rate per standard bag, on acceptance of 
which he was required under clause 17 of 
the tender notice to execute an agreement 
in the form annexed. Provision for renewal 
of the purchaser’s agreement was made in 
clause 25 of the tender notice which runs 
as follows: 


“25. (1) Unless earlier determined 
under the terms of the Agreement, there 
will be yearly renewal of agreement by 31st 
October each year by issue of an order by 
Government in writing.. Maximum period 
for renewal will be up to 31st December, 
1972, provided the accepted rate offered for 
the unit for 1970 season year is more than 
the rate to be decided by the Government 
for each Circle and Government are satis- 
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fied that purchaser has fulfilled the follow- 
ing conditions each year and has submitted 
the application for renewal before the 15th 
September:— 


(a) The purchaser has done satisfactory 
pruning in the previous year as a result of 
which the quantity of leaves collected dur- 
ing the year has exceeded by 5 per cent or 
more over the quantity notified and also 5 
per cent or more over the quantity collect- 


ed in the unit during the preceding year. 


(b) There was no serious breach of the 
Act and Rules made thereunder and the 
Agreement. 


(c) The purchaser had paid all dues in- 
cluding penalty, fine, etc., promptly and in 
accordance with the provisions of the Agree- 
ment. 


(2) © The application for renewal will 
be submitted to the Conservator of Forests, 
Tendu Leaves Circle, M. P. Bhopal and 
copies of the same will be submitted to the 
Conservator of Forests and Divisional 
Forest Officer, in whose jurisdiction the unit 
is situated in the form as appended to this 
notice. The form can be obtained from any 
of the Divisional Forest Officers, on pay- 
ment of Rs. 25.00 for each form. 

(ii) There shall be separate application 
for each unit. 


(3) Purchase rate per standard bag ap- 
plicable for every renewed year shall be the 
tate calculated by increasing the purchase 
rate applicable to the preceding year by 5 
per cent and adding to it the total increase 
in rates of all the following items during 
the renewed year as compared to rates fixed 
for the same items in the preceding yedr:— 


(i) purchase rate payable to growers 
(subject to the limit of Rs. Twenty pev 
standard bag). 


(ii) remuneration payable to Agent. 
(iii) handling charges payable to Agent. 


(4) The purchaser who has submitted 
an application for the renewal of the pur- 
chaser’s agreement for the unit shall be 
bound by his offer and by tbe terms and 
conditions of the Agreement till orders of 
the Government accepting or rejecting his 
offer are passed. Breach of this condition 
shali entail forfeiture of security deposit 
and Government may also black-list the 
purchaser for a period not exceeding 3 years. 
In addition the purchaser who has with- 
drawn his offer shall bear the loss, if any, 
suffered by the Government in the subse- 
quent disposal of that unit and this loss, un- 
less paid within 15 days from the date of 
issue of notice of demand, shall be recover- 
able from him as arrears of Jand revenue. 
For calculation. of loss, the following for- 
mula will be used: 


Amount of loss (in Rs.) — (The rate, 
offered this year by the purchaser increased 
by 5 per cent purchase rate obtained in 
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subsequent disposal) X Number of standard 
bags notified for that unit. 


(5) The purchaser shall, execute the 
fresh Agreement within 15 days from the 
date of issue of the order granting renewal, 
after completing all formalities required 
under conditions of Tender Notice for exe- 
cuting Agreement, failing which the Agree- 
ment shall be liable to be terminated by 
Government and all consequences of termi- 
nation given in the Agreement shall be bind- 
ing (and) applicable. Loss to Government, 
if, any, in subsequent sale of leaves in the 
unit shall be recoverable from the previous 
purchaser.” 


The form of purchaser’s agreement also 


contained a renewal clause which is clause 
2 and which reads: 


“2. This agreement shall commence 
from ......008 .. and shall remain in force 
UpÍO ....ceeeeee - unless earlier determined 


under the terms hereinafter appearing : 
Provided that— 


_ (4) Unless earlier determined under the 
terms of the Agreement, there will be yearly 
renewal of agreement by 31st October each 
year by issue of an order by Government 
in writing. Maximum period for renewal will 
be upto 31st December, 1972. Provided that 
the rate of this year is more than the rate 
decided by the Government for each Circle 
and Government are satisfied that purchaser 
has fulfilled the following conditions each 
year and has submitted the application for 
renewal before 15th September— 


(a) The purchaser has done satisfactory 
pruning in the previous year as a result of 
which the quantity of leaves collected dur- 
ing the year has exceeded by 5% or more 
over the quantity notified and also 5% or 
more over due quantity collected during the 
preceding year. . 


: (b) There was no serious breach of the 
Act and Rules made thereunder and the 
Agreement. 


(© The purchaser had paid all dues in- 
cluding penalty, fine, etc. promptly in ac- 
cua with the provisions of the Agree- 
ment.” 

(Rest of the clause is identical with clause 
25 of the Tender Notice). 


29. The petitioner in his tender of- 
fered the rate of Rs. 49.51 per standard bag. 
The petitioner’s tender was accepted and he 
executed a purchaser’s agreement in the form 
prescribed. 


30. The Government on July 7, 
1970, notified the rates for renewal for the 
year 1971. This notification is as follows: 

“Bhopal, the 7th July, 1970.” 

“No. 5686-X-70.— Under condition No. 
25 (1) of the Tender Notice No. 8004-X-69, 
dated the 26th November, 1969, published 
for disposal of Tendu leaves, the State Gov- 
ernment hereby fix the following rates for 
each circle of disposed-of Tendu leaves 
units of 1970 for renewal during the vean 
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1971. Accordingly all the purcahsers 


ap- 
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gotiations for the disposed-of Tendu leaves 


pointed through Tenders, Auctions and Ne- units of 1970, shall be eligible to submit the 


(Contd. on Col. 2) 


Circle 
(1) 

1. Whole of Bastar Circle. 

2. Whole of Raipur Circle and Bilas- 
pur, North Bilaspur and Raigarh 
Divisions of Bilaspur Circle. 

3. North Surguja, South Surguja and 


Jashpur Divisions of Bilaspur Cir- 
cle and all the remaining Circles. 


applications for renewal:— 
Accepted purchase rate 
(2) 
Rs. 65.00 and above per standard bag. 
Rs. 55.00 and above per standard bag. 


Rs. 45.00 and above per standard bag. 


ge 


By order and in the name of the Governor of Madhya Pradesh, 


The petitioner’s unit fell in item 3 of 
ve above notification for which the rate of 

Rs. 45/- per standard bag was notified. As 
the rate of the petitioner for the year 1970 
was above the rate notified by the Govern- 
ment, an order of renewal was passed in 
favour of the petitioner. The petitioner exe- 
cuted, as required by sub-clause (5), of the 
renewal clause, another agreement for the 
year 1971 which also contained a clause fop 
fenewal in terms already quoted. 


On September 8, 1971, the Government 
notified the rates for the renewal of pur- 
chaser’s agreement for the year 1972. This 
notification reads as follows: 


E Aaa, Raia ¢ faaraz geog? 


Me 42-a- T gagad F 
fiaa % fad saraa fafaa QAT S. Lo oY- 
TI- ain YQ TT, g AT MT 
eis 24 (2) È ania Ua aa, QAT, 
ag glo at Raa ag Tat gengdi & 
HAA e aaa BT AT e B fet qa 
wire ae e fea quar ary fed a 
ar ag wa ax fafaa axa g, fae 22108 
a araafan gaat fafa a & dafaq 
garg amaii & tart} aaa ar ag 


8802 & fea adis fear at asat:— 
qu fafeaa =z 
(sfrarra arr) 
@) Q) 
gï 
qiqi aa qa A aaga SERA 
qig wage aa oF fretage 
qa è frerage, sae fraag? 
' qa Wars atavs ATT V8 





i 
f 


A. C. Sen, Dy. Secy.” 


QR Fa È sa AST, 
afr ae Ta ATAUS 
Ga y aan qA a 98. 
aanre ane F ara F 
TAT AAAS; 
Qao gao at; 
: aq afaa. 


The petitioner’s unit fell in item No. 3, 
the rate for which was fixed at Rs. 54.99 pen 
standard bag. As the rate mentioned in the 
ponent? agreement for the year 1971 was 

ess than the rate notified by the Govern- 
ment, the petitioner’s agreement was not re- 
newed. 


31. The petitioner, on November 5, 
1971, filed the present writ petition praying, 
as already stated, for a writ of mandamus 
directing the Government to renew the 
Agreement for the year 1972. 


32. The contention of the petitioner 
is that after the notification of July 7, 1970, 
fixing the rates for renewal, he became en- 
titled to renewal till the year 1972, as the 
rate notified by the Government in the said 
notification was below the rate in the agree- 
ment and that the Government had no 
power, either under clause 25 of the tendep 
notice or under clause 2 of the Agreement, 
to notify afresh rates for renewal for the 
year 1972. It has further been averred by 
the petitioner that he has complied with all 
other conditions mentioned in clause 25 of 
the tender notice and clause 2 of the agree- 
ma which are necessary for obtaining re- 
newal. 


33. The contention of the State Gov- 
ernment in reply is that the Government 
have power to notify rates for renewal- every 
year and that right of renewal for the yean 
1972 did not accrue simply because the rate 
notified for the year 1971 was less than the 
rate contained in the agreement for the year 
1970. It is also contended that the petitioner 
committed breaches of the agreement in 
that he did not do satisfactory pruning and 
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did not pay sales tax which he was liable to 
pay along with the price to the Government. 
It is stated that on account of these breaches, 
the agreement has been terminated from 
December 31, 1971 and there is no question 
of its renewal. It is further contended that 
the disposal of tendu leaves being not regu- 
lated by the Act or the Rules and the right 
of renewal being purely contractual,.the peti- 
tioner is not entitled to issuance of a writ 
in the nature of mandamus. 


34. A similar petition was filed by one 
Harnamdas Jaydayal v. State of M. P., Misc. 
Petn. No. 562 of 1971 (Madh. Pra.). It was 
held by the learned Judges that the right of 
renewal till the year 1972 accrued with the 
issue of the first notification on July 7, 1970, 
and the Government had no power under 
the renewal clause to fix fresh rates for re- 
newal for the year 1972. It was further held 
that a writ in the nature of mandamus could 
be issued to command the Government to 
renew the agreement for the year 1972. 


35. On January 18, 1972, the Gov- 
ernor of Madhya Pradesh promulgated the 
Madhya Pradesh Tendu Patton ke Nirvartan 
Hetu Nyuntam Dar Nischayan Adhyadesh, 

(Contd. on Col. 2) 


Circle 
() 


1. All units in the whole of Bastar - 


Forest Circle. 

2. All units in the whole of Raipur 
Forest Circle and Bilaspur, North 
Bilaspur and Raigarh Forest Divi- 
sions of the’ Bilaspur Forest Circle. 

3. All units in North Surguja, South 
Surguja and Jashpur Forest Divi- 
sions of the Bilaspur Forest Circle. 

4. All units in all Forest Circles in 
the State other than those specified 
in 1, 2 and 3 above.” 


36. When the present petition came 
up before another Division Bench, it was 
referred to a Full Bench. This is how this 
petition comes up before us. 


37. On the arguments addressed by 
the learned counsel for the petitioner and 
the learned Advocate-General, the following 
four points arise for our decision: 

(1) Can a writ of mandamus be issued 
to compel renewal of an agreement when 
the right of renewal is purely contractual? 

(2) Whether the right of renewal for 
the year 1972 depended upon the rate first 
notified by the Government on July 7, 1970, 
or whether the Government could notify 
afresh the rates for renewal for the year 
1972 as was done by them by issuing ano- 
ther notification on September 8, 1971? 

(3) What is the effect of the Ordinance 
on the question of renewal? 

(4) Did the petitioner commit breaches 
of the agreement and whether his agreement 
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1972 (Ordinance No. 2 of 1972). Section 3 
of the Ordinance reads thus: 


“3. Notwithstanding anything contained 
in any purchasers agreement or tender 
notice relating to fixation of purchase price 
of tendu leaves on renewal of purchaser’s 
agreement for the calendar year, 1972 on 
any judgment, decree or order of any court 
to the contrary, the minimum rates of dis- 
posal of tendu leaves in respect of all the 
purchasers appointed through purchaser's 
agreement for the disposal of tendu leaves 
unit of 1970 and 1971 and entitled to re- 
newal of the purchaser’s agreement for the 
calendar year 1972 shall be and shall always 
be as specified in the Table appended hereto 
and it is hereby enacted that the renewal of 
any purchaser’s agreement for the calendar 
year, 1972 shall be subject to the said mini- 
mum rates and they shall be applicable to 
the purchasers entitled to purchase tendu 
leaves by virtue of renewal clause of pur- 
chaser’s agreement of the calendar year 
1971 with effect from the 1st January, 1972 
as if the provisions herein contained have 
been in force at all material times and form- 
ed likewise part at all times of the tenden 
notice and the purthaser’s agreement.” 


Purchase rate per standard bag. 
(2) 
Rs. 85.00 


Rs. 75.00 


Rs. 55.00 


Rs. 55.00 


was lawfully cancelled and what is its effect 
on the question of renewal? 
Point No. 1: 


38. The learned Advocate General 
argued at the outset that a writ in the na- 
ture of mandamus cannot be issued for en- 
forcing contractual obligations as distin- 
guished from other legal obligations, for ob- 
ligations under a contract are created by 
the parties and not by the law. 


39, It is a misconception to say that 
obligations arising under a contract are 
created by the parties and not by the law. 
Parties merely settle the terms of a contract, 
but the obligation to carry out the terms 
arises from Section 37 of the Indian Con- 
tract Act, 1872, which enacts that parties to 
a contract must either perform or offer to 
perform their respective promises, unless such 
performance. is dispensed with or excused 
under the provisions of this Act, or of any 
other law. Every law operates on certain 


40 M.P. [Prs. 39-43] 
facts. Once the relevant facts come into 
existence, the relevant law operates upon 
them to create rights and obligations. Simi- 
lar is the position in case of contract. Par- 
ties create the relevant facts by entering into 
an agreement, but the rights and obligations 
pertaining to the agreement come into being 
by operation of the Contract Act on the 
agreement. The distinction is lucidly brought 
out by Hohbfeld in ‘Fundamental Legal Con- 
ceptions’ (Yale University Paper bound edi- 
tion 1964, p. 31) where he cites the follow- 
ing opinion of Harris, J., in Aycock V, 
Martin, (1867) 37 Ga 124, 128 and 143: H 

The obligation then is not the contract, 
fs not in the contract, nor does it constitute 
any one of its terms, nor is it equivalent to 
all the terms united. When the contract 
is made, the existing, binding law, whatever 
it may be, being the obligation on promiso 
to perform his undertaking, eo instanti at- 
taches. .........ccce0 The terms of the contract 
are made alone by the parties to the agree~ 
ment. 


The obligation is the creature of law, 
iss is the law existing when the contract is 
made, binding to the performance of the pro- 
mise, and is furnished solely by society.” 

anoh opinion cited by Hohfeld is that 

Hand, J., in Hotchkiss v. National City 
Sunk (1911) 200 Fied 287 which is as fol- 
lows:— 

“A contract is an obligation attached by 
the mere force of law to certain acts of the 
parties, usually words, which ordinarily ac- 
company and represent known intent.” 


49. Although an obligation arising 
under a contract is also an obligation creat- 
ed by law, it is ordinarily not enforced by a 
writ of mandamus; See C. K. Achutan v. 
State of Kerala, AFR 1959 SC 490; Lekhraj 
v. Dy. Custodian, Bombay, AIR 1966 SC 
334; Praga Tools Corporation v. C. V. Ima- 
nual, AIR 1969 SC 1306; United Collieries 


ceases 


v. Engineer-In-Chief, S. E. Rly., AIR 1964 ~ 


Madh Pra 42; United Excise, Ujjain v. State 
of M. P., 1968 MPLI 657. For cases of 
other High Courts see Seervai’s Constitu- 
tional Law of India, p. 664. The real reason 
why a contractual obligation is not ordinarily 
enforced by mandamus is not that it is not 
an obligation arising under law, but that a 
contract normally creates a private right and 
imposes no public duty, and a remedy by a 
suit for claiming damages or specific perfor- 
mance is open to a party. But where a con- 
tractual obligation is accompanied with pub- 
lic duty or public interest and where there 
is no other adequate alternative remedy, I 
find no reason or. authority why the same 
cannot be enforced by mandamus. 


41. Under English Law the Crown 
or Crown Servants were not amenable to 
mandamus as the Sovereign could not be 
compelled to perform any duty and the 
remedy lay by petition of Hight. Only Gov- 
ernment officials who were constituted agents 
for carrying out particular duties in relation 
to subjects so‘as to place them under a legal 
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obligation towards the subjects were amen- 
able to mandamus for enforcement of the 
duties; See Halsbury’s Laws of England, 3rd 
Edition, Vol. II, pages 98, 99. In this back- 
ground, it is not possible to notice an Eng- 
lish case where contractual obligations may 
have been enforced against the Crown or its 
servants. Mandamus is, however, also avail- 
able against a Corporation and in R. v. Bris- 
tol Exeter Ry. Co., (1845) 3 Ry & Can Cas 
777, it was granted to compel a Corporation 
to pay a sum of money under an agreement 
which was in settlement of a claim for dama- 
ges, when the agreement was not under seal 
and could not be enforced by an action; (Seo 
Halsbury’s Laws of England, Vol. IL 3rd edi- 
tion, p. 86 text and footnote (5)). In Ex 
Parte Sir Charles James Napier, (1852) 118 
ER 261 a mandamus was claimed against the 
East India Company which was refused as no 
legal right was established, but in dealing 
with the question of the nature of the right 
which entitles a person to claim mandamus, 
Lord Campbell, C. J., said: 


“The existence of a legal right or obli- 
gation is the foundation of every writ of 
Mandamus. sesoses. A legal obligation which 
is the proper substratum of a mandamus can 
only arise from common law, from statute op 
from contract.” 


42. In the United States “it is 
generally held that where a Muni- 
cipal Corporation or other public body has 
legally contracted for certain work to be 
done and to be paid for in a certain speci- 
fied way, it may, on the completion of the 
work, be compelled by mandamus to carry 
out the stipulations where there is no othes 
remedy;” 

(55 Corpus Juris Secundum p. 318). In the 
same volume the following statement of law 
occurs at page 98: 

“The mere fact, however, that the obli- 
gation sought to be enforced is in some res- 
pects an obligation under a contract does not 
render mandamus unavailable, as it is well 
settled that a contract may create a relation 
on which the law will impose rights and 
duties enforceable by mandamus, and where 
this duty imposed by contract is also one 
which is imposed by a public office, trust op 
station, it may be enforced by mandamus in 
the absence of any other adequate remedy.” 

In State of West Virginia Ex Rel. Klos- 
terneyer v. Charleston, 175 American LR 637, 
the West Virginia Supreme Court of Appeals 
at page 643 stated as follows: 


“The general authorities are to the effect 
that where required to enforce performance 
of a contract in which there is a public inte- 
rest a city council may be subject- 
ed to mandamus.” 


43. Our Constitution in Article 226 
confers an express power on the High Courts 
“to issue to any person or authority, includ- 
ing in appropriate cases any government, 
directions, orders or writs, including writs in 
the nature of Habeas Corpus, Mandamus, 
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prohibition quo warranto and certiorari or 
any of them for the enforcement of any of 
the rights conferred by Part IH and for any 
other purpose.” Construing this Article the 
Supreme Court in T. C. Basappa v. T. 
Nagappa, 1955-1 SCR 250 = (AIR 1954 SC 
440) observed that the power conferred is 
“very wide” and in view of the express provi- 
sion in the Constitution it was not necessary 
to look back to the early history or procedu- 
ral technicalities of the writs in English law 
nor to feel oppressed by any difference op 
change of opinion expressed by English 
Judges, and that we can make an order op 
issue a writ in all appropriate cases and in 
appropriate manner so long as we keep to 
the broad and fundamental principles that 
regulate the exercise of jurisdiction in the 
matter of granting such writs in English law. 
Basappa’s case, 1955-1 SCR 250 = (AIR 
1954 SC 440) was a case of certiorari, but 
observations made therein were approved in 
Mahaboob Sheriff v. Mysore State Transport 
Authority, 1960-2 SCR 146 = (AIR 1960 
SC 321) which was a case of mandamus. In 
P. J. Irani v. State of Madras, AIR 1961 
SC 1731 at p. 1738 again it was held that 
the power of the High Court is not limited 
to issuing writs falling under particular group- 
ings, such as certiorari, mandamus etc., as 
these have been understood in England, but 
the power is general to issue any direction to 
the authorities. Same view was taken in 
Dwarka Nath v. L T. Officer, AIR 1966 SC 
81, where it was held that the power of the 
High Court under Article 226 cannot be 
equated to that of the English Courts to issue 
prerogative writs and the High Courts have 
wider powers and can mould the relief to 
meet the peculiar and complicated require- 
ments of this country. 


44. In the D. F. O. South Kheri v. 
fRamsanehi Singh, 1970 UJ (SC) 290, the facts 
of which cannot very clearly be made out 
from the report whether the order challenged 
was passed under the terms of the contract 
or in the exercise of some statutory power, 
the. Supreme Court observed: 

“We are unable to hold that merely be- 
cause the source of the right which the res- 
pondent claims was initially in a contract, 
for obtaining relief against any arbitrary and 
unlawful action he must resort to a suit and 
not to a petition by way of writ.” 

And, in AIR 1968 SC 718 where a res- 
presentation and promise made in an Export 


Promotion Scheme were enforced under Arti- - 


cle 226, although there was no formal con- 
tract executed under Article 229, their Lord- 
ships observed: 

“Even though the case does not fall 
within the terms of Section 115 of the Evi- 
dence Act, it is still open to a party who has 
acted on a representation made by the Gov- 
ernment to claim that the Government shall 
be bound to carry out the promise made vy 
it, even though the promise is not recorded 
in the form of a formal contract as required 
by the Constitution.” (P. 727) 
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“Under our jurisprudence the Govern- 
tment is not exempt from liability to carry 
out the representation made by it as to its 
future conduct and it cannot on some unde- 
fined and undisclosed ground of necessity o# 
expediency fail to carry out the promise 
solemnly made by it, nor claim to be the 
judge of its own obligation to the citizen on 
an ex parte appraisement of the circumstan- 
ces in which the obligation has arisen.” 

(P. 728) 

The case of Union of India v. Anglo 
‘Afghan Agencies (supra), was cited with ap- 
proval in AIR 1971 SC 1021 where a writ 
petition was admitted to consider enforceabi- 
lity of a representation or promise made bya 
municipal corporation to traders on the ques- 
tion of grant of exemption from octroi duty. 

45. Now, when a representation of 
promise which does not amount to a binding 
contract can be allowed to be enforced 
against the State or a Corporation under Arti- 
cle 226, I find no difficulty in holding that 
an obligation arising under a binding contract 
(which stands at a higher footing than a 
mere representation or promise) can be en- 
forced under Article 226 by issue of a writ 
in the nature of mandamus in appropriate 
cases. By ‘appropriate cases,” I mean those 
cases where the obligation sought to be en- 
forced is associated with public duty or pub- 
lic interest and there is no adequate alternate 
remedy for its enforcement and justice of the 
case requires that it should be enforced. This 
conclusion will also be in consonance with 
the original purpose of the writ which was 
“invented for the purpose of supplying de- 
fects of justice.” By Magna Carta the Crown 
was bound neither to deny justice to any- 
body, nor to delay anybody in obtaining jus- 
tice and, therefore, if there was no other 
means of obtaining justice, the writ of man- 
damus was granted to enable justice to be 


done: See R. v. Commrs, of Inland 
Revenue, Re Nathan, (1884) 12 QBD 
A461 at page 478 (Bowen, L. J). In 


the conclusion formulated by me I have 
left out of account cases in which the man- 
net of entering into a contract and its terms 
are statutorily regulated, for in those cases 
interference is more readily made; See State 
of Assam v. Keshab Prasad Singh, AIR 1953 
SC 309; Guruswamy v. State of Mysore, AIR 
1954 SC 592 and State of Rajasthan v. M/s. 
Harishanker, AIR 1966 SC 296. 

The learned Advocate-General submitted 
that a contract for purchase of movable pro- 
perty cannot be specifically enforced by a 
suit and, therefore, that relief cannot be 
granted under Article 226. This argument is 
not valid for two reasons. First, that it 
overlooks that subject to Chapter If of the 
Specific Relief Act, 1877, Section 58 of the 
Sale of Goods Act enables a decree for spe- 
cific performance to be passed in case of 
contracts for sale of moveables; and secondly, 
that the power under Article 226 is not con- 
trolled by the Specific Relief Act. 

46. Now, let us apply.these principles 
to the instant case. Whe trade in tendu lea- 
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ves is a State monopoly under the Act. To 
work out the power conferred under Sec- 
tion 12 of the Act for sale of tendu leaves, 
the Government in the year 1969 formulated 
the scheme of sale of leaves for whole of the 
State as contained in the tender notice. The 
tender notice and the agreements entered into 
with the purchasers contained representation 
and binding promise that if the conditions 
mentioned in the renewal clause are satisfied, 
there will be yearly renewal of the agreement 
upto 31st December, 1972. The agreements 
were entered into not with one person but 
with a Jarge number of persons who were 
purchasers in different units of the State. In 
these circumstances, if the agreements are not 
renewed by the Government on a wrong and 
arbitrary construction of the renewal clause, 
the resulting large scale avoidance of agree- 
ments made with the purchasers who consti- 
tute a section of the public gets associated 
with public interest. In this back-ground 
thete arises a public duty to renew the agree- 
ments if the relevant conditions are fulfilled. 
The remedy by a suit for specific perform- 
ance under Section 58 of the Sale of Goods 
Act which requires a notice and has to go 
through the normal tardy procedure will not 
be appropriate for the tendu patta season be- 
gins in April and ends in June. The delay 
may have the effect of ruining the petitioner 
in business and it would be a poor consola- 
tion to the petitioner if he is told that he 
can close down his business and sue fop 
damages. Having regard to all these consi- 
derations, I have no hesitation in holding 


that if the petitioner has been able to establish. 


that renewal of his agreement is being arbi- 
trarily refused on a wrong construction of 
the renewal clause, a writ in the nature of 
mandamus can be issued compelling renewal. 
Point No. 2: 

47. The second point is whether the 
Government had no authority to notify rates 
for renewal for the year 1972 and the peti- 
tioner is entitled to have his agreement re- 
newed for 1972 irrespective of whether the 
fate in the agreement for the year 1971 was 
not higher than the rate decided by the Gov- 
ae in the notification of September 8, 


48. The answer depends upon the 
proper construction of the renewal clause, 
that is clause 25 of the tender notice and 
clause 2 of the agreement which are almost 
identically worded. A perusal of these pro- 
visions makes it clear that the renewal was 
to be yearly renewal. It is also clear that 
the renewal depended upon the fulfilment of 
the conditions mentioned in the proviso con- 
tained in clause 25 (1) of the tender notice 
and clause 2 (1) of the agreement. It 
is also not in dispute, and it is plain, that the 
purchaser had to satisfy for renewal each 
year that the conditions mentioned in sub- 
clauses (a), (b) and (c) of these clauses were 
complied with. It is further clear that the 
right of renewal could only accrue if the rate 
offered or mentioned in the agreement was 


___. more than the rate which was decided by the 
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Government. The only point of controversy 
is, whether the Government could decide the 
rate for renewal each year or the rate could 
be decided only once. 

the 


49. I have already said that 
language in clause 25 of the tender notice 
and clause 2 of the agreement is almost iden- 
tical. The only difference is that the words 
in clause 25 (1) “the accepted rate offered 
for the unit for 1970 season” are replaced in 
clause 2 (1) of the agreement by the words 
“the rate of this year.” Another difference is 
that the words in clause 25 (1) “the rate to 
be decided by the Government” are substitut- 
ed by the words “the rate decided by the 
Government” in clause 2 (1) of the agree- 
ment. In my opinion, the change in phraseo- 
logy in the two provisions is not material 
and does not give rise to any change in mean- 
ing. The “rate offered” by the tenderer after 
he executes the agreement becomes “the rate 
of this year”. Similarly, the expressions “the 
rate to be decided”, and “the rate decided 
by the Government” in the context mean the 
same thing, because the rate for renewal was 
admittedly decided by the Government after 
the agreement and no such rate was fixed 
either at the time of the tender or at the 
time when the agreement was executed by 
the petitioner. It has to be noted that the 
tendu patta season is from April to June and 
the first notification in this case fixing the rate 
was issued on July 7, 1970, when the season 
for the year 1970 had already expired. 


50. Before dealing with the question 
further, it would be better to quote the rele- 
vant words of the proviso in clause 25 (1) of 
the tender notice and clause 2 (1) of the 
agreement: 


Clause 25 (1) — “Provided that the ac- 
cepted rate offered for the unit for 1970 sea~ 
son year is more than the rate to be decid- 
ed by the Government for each circle and 
the Government are satisfied that the pur- 
chaser has fufilled the following conditions 
each year.” 


Clause 2 (1) — “Provided that the rate 
of this year is more than the rate decided 
by the Government for each circle and the 
Government are satisfied that purchaser has 
fulfilled the following conditions each year.” 

51. If the words “each year” occur 
ring at the end in the proviso can also be read 
after the words “rates decided by the Gov- 
ernment for each circle” the construction 
would be that the Government had the power 
to issue notification fixing rates for each 
year. But if the words “each year” cannot 
be so read, the inference may be that the 
Government’s authority to issue such a notifi- 
cation was limited to issuance of one notifi- 
cation. The rule of grammatical construc- 
tion that relative and qualifying words, phra- 
ses and clauses are applied to the antecedent 
immediately preceding is subordinate to con- 
text and general sense of the document, 
Further, where several words are followed by 
a general expression which is as much appli- 
cable to the first and other words as to the 
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fast, that expression is not limited to the last 
but applies to all: (See for example, Regional 
P. F. Commr., Bombay v. S. K. M. Mfg. 
Co., AIR 1962 SC 1536 at p. 1540; State of 
Bombay v. R. M. D. Chamarbaugwala, AIR 
1957 SC 699 at p. 708 and Cantonment Board 
v. Pyarelal, AIR 1966 SC 108 at p. 110. In 
my opinion, having regard to the conside- 
rations which I shall hereinafter mention, the 
words “each year” should also be read after 
the words “decided by the Government for 
each circle”. 

52. The first point to be taken notice 
of is that the renewal is yearly renewal and 
all the conditions which have to be satis- 
fied for purposes of renewal are contained 
in the same proviso. These conditions are 
conditions for yearly renewal and in this 
context it is reasonable to conclude that the 
condition that the rate in the agreement 
should be more than the rate decided by the 
Government was intended to be fulfilled for 
each renewal. This suggests that the deci- 
sion of the Government fixing the rates con- 
templated by the proviso is for fixation of 
tates for each year of renewal. 

53. The next point material in this 

respect is that the purchaser after renewal 
was to enter into a fresh agreement contain- 
ing clause 2. Indeed, when the agreement 
was renewed in 1971, the petitioner did enter 
into a fresh agreement which also contained 
clause 2 with the words “provided that the 
rate of this year is more than the rate de- 
cided by the Government.” There was no 
oint in entering into such an agreement un- 
less it.was intended that the Government 
would be fixing rates for renewal for the 
year 1972. Learned counsel for the petitioner 
argued that these words in the agreement, 
which the petitioner executed after renewal 
in 1971, should be altogether ignored. In 
my opinion, it is not possible to accede to 
this argument. The execution of a fresh 
agreement was in terms contemplated by 
clause 25 (5) of the tender notice and every 
tenderer had notice that for each renewed 
year he will have to-execute a fresh agree- 
ment in the form prescribed. 

54. Another important consideration 
fn construing the renewal clause is that such 
a clause tends to create a monopoly for the 
years 1971 and 1972 in favour of persons 
who were purchasers in 1970 to the exclu- 
sion of others interested in the trade who 
may even be prepared to offer higher prices. 
The scheme of disposal of tendu leaves must 
. be viewed in the back-ground of Section 12 
of the Act and its object and policy. The 
object of the Act is to create State mono- 
poly; but the State has no power to sacrifice 
public interest to benefit third parties or to 
create monopoly in their favour. Creation 
of a right of renewal in favour of existing 
purchasers irrespective of prevailing price of 
tendu leaves would be creating a monopoly 
in their favour and will not be in public inte- 
rest. Such a scheme will be against the 
policy of the Act and may be in excess of 
the power of disposal conferred under Sec- 
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tion 12. Therefore, the renewal clause may 
itself be open to objection, but as its vali- 
dity has not been challenged, that question 
does not arise. Still, on the above conside- 
ration, in case of doubt, it must be construed 
against the purchaser and that construction 
should be preferred which advances public 
interest. From this point of view the con- 
struction advanced by the State that the rate 
for renewal could be fixed for each year gains 
support. In fixing rates for renewal the Gov- 
ernment are expected to have regard to the 
prevailing rate of tendu leaves and it is only 
when the rate mentioned in the agreement is 
higher than the rate notified that the pur- 
chaser gets renewal. This construction advan- 
ces public interest and curbs monopoly in 
favour of existing purchasers. 


In Rasbihari v. State of Orissa, AIR 
1969 SC 1081 the Supreme Court considered 
a scheme evolved by the State of Orissa of 
sale and disposal of Tendu leaves under Sec- 
tion 10 of the Orissa Kendu Leaves (Control 
of Trade) Act, 1961, which corresponds to 
Section 12 of the Madhya Pradesh Act. 
Under the scheme the Government offered to 
renew the contracts of the existing purcha- 
sers if they had observed and performed all 
the terms and conditions to the satisfaction 
of the Government and had been prompt in 
taking delivery of leaves and making pay- 
ments. Holding such a scheme to be invalid, 
their Lordships observed: 


“Section 10 leaves the method of sale on 
disposal of kendu leaves to the Government 
as they think fit. The action of the Govern- 
ment if conceived and executed in the inte- 
rest of the general public is not open to judi- 
cial scrutiny. But it is not given to the Gov- 
ernment thereby to create a monopoly in 
favour of third parties from their own mono- 
* < Ld '-. * 

“The classification based on the circum- 
stances that certain existing contractors had 
carried out their obligations in the previous 
year regularly and to the satisfaction of the 
Government is not based on any real and 
substantial distinction bearing a just and rea- 
sonable relation to the object sought to be 
achieved i.e., effective execution of the mono- 
poly in the public interest. Exclusion of 
all persons interested in the trade, who were 
not in the previous year licensees is ex facie 
arbitrary: it had no direct relation to the ob- 
ject of preventing exploitation of pluckers 
and growers of Kendu Jeaves, nor had it any 
just or reasonable relation to the securing of 
the full benefit from the trade, to the State.” 
Rasbihari’s case AIR 1969 SC 1081 supports 
the conclusion that the renewal clause in the 
agreement should, in case of doubt, be con- 
strued against the purchaser. 

55. It was contended for the peti- 
tioner that if this construction were to be 
accepted, the Government could at their will 
defeat the right of renewal for the year 1972 
by notifying slightly higher rate than fixed 
in the agreement for the yeap 1971. Thera 
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is no substance in this argument. Even if 
the petitioner’s construction were to be adopt- 
ed, the Government could by notifying 2 
slightly higher rate in the very first year en- 
tirely defeat the right of renewal, because the 
choice of rates, whether once or twice on 
which depended the entitlement for renewal, 
was left with the Government. Therefore, 
this consideration is not at all material for 
negativing the construction put forward by 
the State. 


56. Ti was also argued that sub- 
clause (3) of the renewal clause itself contain- 
ed the mode of quantification of the rates at 
which renewal was contemplated and it was, 
therefore, not intended that the Government 
could notify rates for renewal each year. 
This argument again overlooks that even on 
the petitioner’s construction the Government 
could at least for the first year of renewal 
notify rates in spite of sub-clause (3). There- 
fore, if this sub-clause was not to be an im- 
pediment for the Government to notify rates 
for the first year of renewal, it could not also 
come in the way of the Government to notify 
rates for the second year of renewal. Sub- 
clause (3) of the renewal clause comes into 
play after the purchaser has become entitled 
to renewal under sub-clause (1) and it has no 
bearing on the construction of sub-clause (1). 

57. In my opinion, on a proper con- 
struction of the renewal clause the Govern- 
ment could notify the rates for renewal fou 
the year 1972 and the notification of Sep- 
tember 8, 1971, was valid. As the rate in 
the petitioner’s agreement for the year 1971 
was less than the rate mentioned in this 
notification, he cannot be held to be entitled 
to renewal for the year 1972. 

Point No. 3: 


58. On the question as to what is the 
effect of the Ordinance, the argument of the 
learned counsel for the petitioner is that on 
a proper construction of Section 3 of the 
Ordinance the petitioner is entitled to rene- 
wal on the rates mentioned in the table ap- 
pended to it if the conditions mentioned in 
sub-clauses (a), (b) and (c) of the renewal 
clause are satisfied irrespective whether the 
rate of the year 1971 in his agreement was 
not above the rate notified by the Govern- 
ment on September 8, 1971. On the other 
hand, the argument of the learned Advocate 
General is that the Ordinance has the effect 
of fixing the minimum rates on which the 
renewal can be granted, but for obtaining 
renewal the purchaser has to show that all 
the conditions mentioned in the renewal 
clause, including the condition that the rate 
for the year 1971 was higher than the rate 
notified by the Government on September 8, 
1971, are satisfied in his case. 

59. I have already quoted S. 3 of the 
Ordinance and the Table in para 10 (herein 
para 35) above. Section 2 of the Ordinance 
contains certain definitions. The expression 
“renewal of purchaser’s agreement” is defined 
in cl. (b) of S. 2 to mean “renewal of purcha- 
ser’s agreement in pursuance of condition No. 
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25 of the Tender notice and clause 2 of the 
purchaser’s agreement.” This definition has 
an important bearing in construing Section 3 
of the Ordinance. Two circumstances which 
also have relevance on the construction of 
Sec. 3 of the Ordinance may here be mention- 
ed. The rates mentioned in the Table of the 
ordinance are merely the same as the rates 
notified by the Government on September 8, 
1971. At the time when the ordinance was 
passed, the Division Bench in Harnamdas’s 
case, Misc. Petn. No. 562 of 1971 (Madh 
Pra) had ruled that a purchaser whose con- 
tract was renewed for the year 1971 was en~ 
titled to renewal for the year 1972 if he had 
fulfilled the conditions mentioned in sub- 
clauses (a), (6) and (c) of the renewal clause 
irrespective of whether the rate for the yeap 
1971 in his agreement was not higher than 
the rate notified on September 8, 1971, fon 
in view of the Division Bench the rate undep 
the renewal clause could be notified only 
once and that was done on July 7, 1970. 


69. Section 3 of the Ordinance begins 
with a non-obstante clause. The proper way 
to construe such a section is first to ascertain 
the meaning of the enacting part on a fair 
construction of its words. The meaning of 
the enacting part which is so ascertained is 
then to be taken as overriding anything in- 
consistent to that meaning in the provisions 
mentioned in the non-obstante clause. This 
mode of construction was formulated by 
Patanjali Shastri, C. J., in Aswini Kumar v. 
Arabinda Bose, AIR 1952 SC 369 while cons- 
truing Section 2 of the Supreme Court Advo- 
cates (Practising in High Courts) Act, 1951. 
Therein he said: 


“It should first be ascertained what the 
enacting part of the section provides on a 
fair construction of the words used accord- 
ing to their natural and ordinary meaning, 
and the non-obstante clause is to be under- 
stood as operating to set aside as no longer 
valid anything contained in relevant existing 
Jaws which is inconsistent with the new enact- 
ment.” ! (P. 376) 

This passage was quoted. with approval 
in A. V. Fernandez v. State of Kerala, ATR 
1957 SC 657 at p. 662. Applying this mode 
of construction, I first read the enacting part 
of Section 3. 

“the minimum rates of disposal of tendu 
leaves in respect of all the purchasers ap- 
pointed through Purchaser’s agreement for 
the disposal of tendu leaves unit of 1970 and 
1971, and entitled to renewal of the Purcha- . 
ser’s agreement for the calendar year 1972 
shall be and shall always be as specified in 
the Table appended hereto and it is hereby 
enacted that the renewal of any Purchaser’s 
agreement for the calendar year, 1972 shall 
be subject to the said minimum rates and 
they shall be applicable to the purchasers en- 
titled to purchase tendu leaves by virtue of 
renewal clause of Purchaser’s agreement of 
the calendar year 1971 with effect from the 
Ast January, 1972, as if the provisions here- 
in contained have been in force at all mate- 
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rial times and formed likewise part at all 
times of the tender notice and the Purcha- 
ser’s agreement.” 


6l. The section in its enacting part 
fixes the minimum rates at which the pur- 
chaser’s agreement for the year 1972 is to be 
renewed. In other words, if the rate cal- 
culated in the manner provided in the agree- 
ment at which it could be renewed for the 
year 1972 is less than the rate mentioned in 
the Table of the ordinance, the renewal will 
be on the ordinance rate, but if the contract 
rate for renewal is higher, the contract rate 
will prevail. But the section applies only to 
the purchasers who are entitled to renewal 
of the purchaser’s agreement for the year 
1972. The words “entitled to renewal of the 
purchaser’s agreement for the calendar year 
1972” and the words “to the purchasers en- 
titled to purchase tendu leaves by virtue of 
renewal clause of purchaser’s agreement of 
the calendar year 1971” as they occur in the 
section make that position clear. These 
words are to be construed according to the 
definition given in Section 2 (b) which, as al- 
ready stated, defines the expression “renewal 
of purchaser’s agreement” to mean “rene- 
wal of purchaser’s agreement in pursuance 
of condition No. 25 of the Tender notice 
and clause 2 of the purchaser’s agreement.” 


62. The language used in Section 3 
cannot be construed to confer any right of 
renewal on persons who are not entitled to 
renewal under the renewal clause of the 
Tender notice or the Agreement. It is the 
renewal clause in the Tender notice or the 
Agreement that determines the class of per- 
sons who are entitled to renewal and it is 
to them that the section applies. The sec- 
tion does not aim at conferring any right of 
renewal, but only applies the rate mentioned 
in the Table as minimum rate if a purchaser 
is otherwise entitled to renewal of his agree- 
ment. It does not have the effect of libera- 
lising renewal or of abrogating any condition 
which a person must fulfil under the renewal 
clause to qualify for renewal; rather it im- 
poses an additional condition for renewal that 
it shall be subject to'the minimum rates men- 
tioned in the Table. Therefore, for finding out 
as to who are the persons entitled to renewal 
of the purchaser’s agreement for the year 
1972, one has to construe the renewal clause 
in the Tender notice and the Agreement. 


If the view taken in MHarnamdas’ case, 
Misc. Petn. No. 562 of 1971 (Madh. Pra.) is 
the correct view, all purchasers whose agree- 
ments were renewed for the year 1971 and 
who had fulfilled the conditions mentioned 
in sub-clauses (a), (b) and (c) of the renewal 
clause would be entitled to renewal subject 
to the minimum rates fixed by the ordinance. 
But if the construction advanced by the State, 
which was rejected in Harnamdas’ case, is 
the correct construction of the renewal clause, 
and in my opinion it is, a purchaser whose 
agreement was renewed for the year 1971 
will also have to satisfy that the rate for the 
year 1971 was in excess of the rate declared 
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by the Government in the notification of Sep- 
tember 8, 1971, before he is held entitled to 
renewal. The enacting part of Section 3 of 
the Ordinance does not atterhpt to decide 
which of the two rival constructions of the 
renewal clause is correct; it operates at the 
stage when a purchaser has qualified himself 
for renewal for the year 1972 in terms of 
the renewal clause on its true construction, 
whatever that may be, and makes the rene- 
wal subject to the minimum rates contained 
in the Table. 


63. Now, let us turn to the non- 
obstante clause which reads: 

“Notwithstanding anything contained in 
any purchaser’s agreement or tender notice 
relating to fixation of purchase price of ‘tendu 
leaves on renewal of purchaser’s agreement 
for the calendar year 1972 or any judgment, 
decree or order of any Court to the con- 
trary” 

64, The words “relating to fixation of 
purchase price of tendu leaves on renewal 
of purchaser’s agreement for the calendar 
year 1972” which qualify the words “any pur- 
chaser’s agreement or tender notice” make it 
clear that what is embraced in the non-obs- 
tante clause is not the entire purchaser’s 
agreement or tender notice, but only that 
part which relates to fixation of purchase 
price on renewal of the agreement for the 
year 1972. The provision which deals with 
fixation of purchase price on renewal is 
cl. 25 (3) in the Tender notice and cl. 2 (3) 
in purchaser’s agreement. These are the pro- 
visions which are embraced in the non-obs- 
tante clause and to the extent they are incon- 
sistent with the minimum rates prescribed by 
the enacting clause they shall not prevail. In 
other words, if the purchase price for the 
year 1972 calculated on the basis of cl. 25 (3) 
of the Tender notice or clause. 2 (3) of the 
Agreement (which are identical in terms) is 
lower than the rates fixed by the ordinance, 
the ordinance rate shall prevail. 


“The judgment, decree or order of any 
Court to the contrary” referred to in the 
non-obstante clause is the judgment of the 
Division Bench is Harnamdas’ case which 
directed the State Government to grant rene- 
wal to the petitioner of that case for the 
period ending 31st of December, 1972, “under 
clause 25 (3) of the Tender notice.” The 
effect of the judgment in Harnamdas’ case, 
Misc. Petn. No. 562 of 1971 (Madh. Pra.) 
was to direct renewal on the rates mentioned 
in clause 25 (3) of the Tender notice and 
this effect is abrogated by the enacting clause 
by fixing minimum rates for renewal. 


65. In my opinion, neither the enact- 
ing clause nor the non-obstante clause of 
Section 3 deal with the question as to when 
a purchaser becomes qualified for renewal for 
the year 1972 and that question has to be 
determined on a construction of clause 25 (1) 
of the Tender notice and clause 2 (1) of the 
Agreement. In my opinion, it is not possible 
to read Section 3 of the Ordinance as enact- 
ing. either exnressly or imnliedta thee ani 
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purchasers whose agreements were renewed 
in 1971 and who have fulfilled conditions (a}, 
(b) and (c) of clause 25 (1) of the Tender 
motice or clause 2 (1) of the Agreement and 
who are prepared to pay the rates fixed by 
the ordinance shall be entitled to have their 
agreements renewed for the year 1972. That 
would be the effect if, and only if, Harnam- 
das’ cuse, Misc. Petn. No. 562 of 1971 (Madh. 
Pra.) had correctly construed clause 25 (1) 
of the Tender notice and clause 2 (1) of the 
Agreement. 

66. It was argued by the learned 
counsel for the petitioner that if the entitle- 
ment for renewal for the year 1972 is still to 
be judged on the criterion whether the rates 
for the year 1971 in the agreement were 
higher than the rates decided by the Govern- 
ment in the notification of September 8, 1971, 
then the minimum rates fixed by the ordi- 
nance will never have any application, for 
the rates mentioned therein and in the notifi- 
cation are nearly the same and the renewal 
for 1972 will always be on a higher rate and 
the ordinance will not serve any purpose. 
This argument overlooks that having regard 
ta the sequence of events the ordinance was 
passed to ensure certain minimum revenue 
in the year 1972 from the sale of tendu leaves 
to the existing purchasers if the view accept- 
ed in Harnamdas’ case was to hold the field. 
This limited object is achieved even if Har- 
namdas’ case is later overruled on a reconsi- 
Geration by the High Court. The real point 
to he noticed is that the ordinance does nei- 
ther declare that the construction adopted in 
Harnamdas’ case of the renewal clause is the 
correct view nor does it itself attempt to give 
any meaning to the renewal clause. Its real 
effect is only to add something in the nature 
of a provise to clause 25 (3) of the Tender 
notice and clause 2 (3) of the Agreement so 
as to ensure ‘certain minimum rates. Even 
assuming that the ordinance proceeds on the 
assumption that the construction adopted in 
Harnamdas’ case of the renewal clause is the 
correct construction, it cannot be held that 
the ordinance has thereby declared that con- 
struction to be the correct construction and 
made it a part of the law, for it is well set- 
tled that beliefs or assumption of those who 
frame Acts of the Legislature cannot change 
the law and legislation founded on a mistaken 
or erroneous assumption has not the effect 
of making the law which the legislature 
had erroneously assumed to be so; See 
I. R. C. v. ‘Dowdall O° Mahoney & Co., 
(1952) 1 All ER 531 at p. 544, Hariprasad v. 
A. D. Divelkar, AIR 1957 SC 121 at p. 131 
and Nalinikant Mody v. I. T. Commr., Bom- 
bay, AIR 1967 SC 193 at p. 203. 


67. I am, therefore, of opinion that 
the petitioner in whose agreement the rate 
for the year 1971 was lower than the rate 
notified on September 8, 1971, is not entitled 
to renewal for the year 1972 even on the 
basis of the Ordinance. 

Point No. 4: , 
68. In view, of my findings on points 
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tion of this point does not arise and I ex- 
press no opinion upon it. 


. ©. For the reason that the petitione 
is not entitled to renewal, I will dismiss the 
petition, but, in the circumstances, will make 
no order as to costs. The security deposit 
shall be refunded to the petitioner. 


SHIV DAYAL, J.:— 70. I have had 
the benefit of perusing the orders prepared 
by my learned brothers, Mr. Justice Tare, 
and Mr. Justice G. P. Singh. Fog different 
reasons which I shall presently state, I agree 
with Tare, J., in the conclusion that the peti- 
tioner is entitled to renewal on the rates spe- 
cified in the Table appended to Ordinance 
No. 2 of 1972. 


71. The appellant-firm purchased the 
right to collect Tendu leaves for the yeap 
1970 under an agreement which gave it the 
right of renewal on certain conditions being 
fulfilled. These conditions are contained in 
clause 25 of the Tender Notice. It reads as 
follows:— 


“25. (1) Unless earlier determined undep 
the terms of the Agreement, there will be 
yearly renewal of Agreement by 31st Octo- 
ber each year by issue of an order by Gov- 
ernment in writing. Maximum period fop 
renewal will be up to 31st December 1972, 
provided the accepted rate offered for the 
unit for 1970 season year is more than the 
rate to be decided by the Government for 
each Circle and Government are satisfied that 
purchaser has fulfilled the following condi- 
tions each year and has submitted the appli- 
on for renewal before the 15th Septem- 

er:— 


(a) The purchaser has done satisfactory 
pruning in the previous year as a result of 
which the quantity of leaves collected during 
the year has exceeded by § per cent or more 
over the quantity notified and also 5 per cent 
or more over the quantity collected in the 
unit during the preceding year. 

(b) There was no serious breach of the 
Act and Rules made thereunder and the 
Agreement. ; , 

(c) The purchaser had paid all dues in- 
cluding penalty, fine, etc., promptly and in 
accordance with the provisions of the Agree- 
ment. 

(2) @ The application for renewal will 
be submitted to the Conservator of Forests, 
Tendu Leaves Circle, M. P., Bhopal and 
copies of the same will be submitted to the 
Conservator of Forests and Divisional Forest 
Officer, in whose jurisdiction the unit is 
situated in the form as appended to this 
notice. The form can be obtained from any 
of the Divisional Forest Officers, on payment 
of Rs. 25.00 for each form. 

: Gi) There shall be separate application 
for each unit. 

(3) Purchase rate per standard bag appli- 
cable for every renewed year shall be the 
Tate calculated by increasing the purchase 
tate applicable to the preceding year by 5 
nar rant and adding to it the. total increase 


1973 


in rates of all the following items during the 
renewed year as compared to rates fixed for 
the same items in the preceding year:— 

(Ð purchase rate payable to growers 
(Subject to the limit of Rs. Twenty per Stan- 
dard bag). 

(ii) remuneration payable to Agent. 

(iii) handling charges payable to Agent. 

(4) The purchaser who has submitted an 
application for the renewal of the purchaser’s 
agreement for the unit shall be bound by 
his offer and by the terms and conditions of 
the Agreement till orders of the Govern- 
ment accepting or rejecting his offer are pass- 
ed. Breach of this condition shall entail for- 
feiture of security deposit and Government 
may also black-list the purchaser for a period 
not exceeding 3 years. In addition the pur- 
chaser who has withdrawn his offer shall 
bear the loss, if any suffered by the Govern- 
ment in the subsequent disposal of that unit 
and this loss, unless paid within 15 days 
from the date of issue of notice of demand, 
shall be recoverable from him as arrears of 
land revenue. For calculation of loss, the 
following formula will be used:— 

Amount of loss (in Rs.). (The rate, of- 
fered this year by the purchaser increased by 
5 per cent Purchaser rate obtained in subse- 
quent disposal) X number of standard bags 
notified for that unit. 


(5) The purchaser shall, execute the 
fresh agreement: within 15 days from the date 
of issue of the order granting renewal, after 
completing all formalities required under con- 
ditions of Tender Notice for executing Agree- 
ment, failing which the Agreement shall be 
liable to be terminated by Government and 
all consequences of termination given in the 
Agreement shall be binding and applicable. 

(Contd. on Col. 2) 


Circle 
a) 
. Whole of Bastar Circle 
. Whole of Raipur Circle and Bilas- 
pur, North-Bilaspur and Raigarh 
. Divisions of Bilaspur Circle 
3. North Surguja, South Surguja and 
Jashpur Divisions of Bilaspur Cir- 
cle and all the remaining Circles. 


73. There was no difficulty upto this 
stage and the petitioner’s agreement was re- 
newed for the year 1971. However, on Sep- 
tember 8, 1971, the State Government issued 
a fresh notification prescribing for the year 
1972, a rate higher than the rate on which 
the petitioner had run the contract during 
the years 1970 and 1971 (hereinafter called 
the ‘accepted rate). A dispute then arose. 
The petitioner claimed to be entitled to rene- 
wal for the year 1972 as well on the accept- 
ed rate. On the other hand, the stand taken 
by the State Government was that unless the 
accepted rate was higher than the rate noti- 
fied by the State Government for the year 
1972, the purchaser was not entitled to rene- 
wal for the year 1972. 


N md 
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Loss to Government, if any, in subsequent 
sale of leaves in the unit shall be recoverable 
from the previous purchaser.” 

It will be convenient to refer hereinafter 
to conditions (a) (b) and (c) of clause 25 (1) 
above, as “the other conditions”. With the 
Tender Notice was appended the “Purchaser’s 
Agreement”. Clause 2 of that agreement 
runs thus:— 

Deitar scosstenedasvacsenes 

Provided that — 

(1) Unless earlier determined under the 
terms of the Agreement, there will be yearly 
renewal of agreement by 31st October each 
year by issue of an order by Government in 
writing. Maximum period for renewal will 
be upto 31st December 1972. Provided that 
the rate of this year is more than the rate 
decided by the Government for each Circle 
and Government are satisfied that Purchaser 
has fulfilled the following conditions each 
year and has submitted the application for 
renewal before 15th September. ......... z 

The petitioner’s tender was sub- 
mitted in the year 1969 for the year 1970. 
It was accepted. Subsequently, the State 
Government notified rates for the year 1971 
by Notification No. 5686-X-70 dated July 7, 
1970, in the following terms:— 

“Under condition No. 25 (1) of the 
Tender Notice No. 8064-X-69, dated, the 
26th November, 1969, published for disposed 
of Tendu leaves, the State Government here- 
by fix the following rates for each circle of 
disposed of Tendu leaves units of 1970 for 
renewal during the year 1971. Accordingly 
all the purchasers appointed through Ten- 
ders, Auctions and Negotiations for the dis- 
posed of Tendu leaves units of 1970, shall 
be eligible to submit the applications fop 
renewal:— 


ae purchase rate 


Rs. 65.00 and above per standard bag. i 
Rs. 55.00 and above per standard bag. 


Rs. 45.00 and above per standard bag.” 


74. Apart from the condition regard- 
ing rate, there are other conditions enume- 
rated in clause 25. It is not in dispute before 
us that if any of these other conditions was 
not complied with by the purchaser, he would 
not be entitled to renewal. The only contro- 
versy, which arises in the present petition, is 
whether even if the other conditions have 
been fulfilled, the petitioner is disentitled to 
renewal just because the rate notified by the 
State Government for the year 1972 is higher 
than the accepted rate for the unit in the 
season year 1970. The debate centres round 
the expressions:— 

“Provided the accepted rate offered for 
the unit for 1970 season year is more than 


the rate to be decided by the Government 
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for each circle and Government are satisfied 
that the purchaser has fulfilled the following 
conditions each year.” 

une 25 of the Tender Notice) 

an 

“Provided that the rate for this year is 
more than the rate decided by the Govern- 
ment for each circle.” 

(clause 2 of the Purchaser’s Agreement) 


75. The main argument for the pur- 
chaser is that in fact the agreement was for 
three years. Although initially granted for 
one year, the purchaser was entitled to rene- 
wal for the next two years. When the Ten- 
der Notices were issued in the year 1969 — 
and they were issued for the first time — no 
-rates for Tendu leaves were decided by the 
Government for 1970 season year, but it was 
intended that the Government would decide 
the rate subsequently. However, the expres- 
sion “to be decided” envisaged only one deci- 
sion, but not a decision each year. There- 
fore, the expression “to be decided by the 
Government for each circle” speaks of the 
rate to be decided by the Government in 
the year 1970. The expression “rate for this 
year” in clause 2 of the Purchaser’s Agree- 
ment is a happy and synonymous substitute 
for the expression “accepted rate offered for 
the unit for 1970 season year.” In short, the 
rate notified by the State Government on 
July 7, 1970, was “the rate to be decided by 
the Government” within the meaning of 
clause 25 of the general notice, or “the rate 
decided by the Government” under clause 2 
of the Purchaser’s Agreement. 

; 76. On the other hand, the interpre- 
tation in favour of the State Government is 
that under clause 25, the Government had a 
right to decide the rate “each year” and that 
to entitle a purchaser to renewal for any 
subsequent year, it is one of the conditions 
that the rate notified by the State Govern- 
ment for that particular year of renewal must 
be less than the accepted rate on which the 
purchaser had run the contract for the year 
1970. ‘The expression “to be decided by the 
Government” necessarily means that the rate 
was to be decided each year, that is, for 1971 
as also for 1972. If it was contemplated by 
clause 25 that the Government had to decide 
the rate only for 1971, then it would have 
been said in so many words. The words 
“each year” in clause 25 (1) govern not only 
the phrase “purchaser has fulfilled the follow- 
ing conditions” but also the phrase “the ac- 
cepted rate is more than the rate to be de- 
cided by the Government for each circle”. 
In other words, in “each year” two condi- 
tions had to be fulfilled in order that a pur- 
chaser would earn the right of renewal:— 
(1) The accepted rate is more than the rate 
to be decided by the Government each year; 
and (2) Government is satisfied that the pur- 
chaser has fulfilled the other conditions each 
year. The omission of the words “each year” 
in clause 2 of the Purchasers Agreement 
does not make any difference because the 
tate “for this year” (meaning 1970) should 





S. G. Trading Co. v. State (FB) (Shiv Dayal J.) 


ALR. 


be more than the rate decided by the Gov- 
ernment, in which it is implicit that the rate 
had to. be decided for the ensuing years; it 
cannot be the same as for the year 1970. 
77. The rival contentions were earlief 
considered by a Division Bench of Mr. Jus- 
tice Bhargava and Mr. Justice Bhave in 
Misc. Petn. No. 562 of 1971, decided on 
19-11-1971 (Madh. Pra.) where the interpre 
ia in favour of the purchaser was accept- 


78. In view of what I am going to 
say presently, it has become unnecessary to 
enter into the question which of the two in- 
terprefations is correct and has to be prefer- 
red. On November 19, 1971, the decision of 
this Court in Misc. Petn. No. 562 of 1971 
(Madh. Pra.), was rendered. That decision 
was followed by an Ordinance (No. 2 of 
1972) promulgated by the Governor of 
Madhya Pradesh (published in the M. P. 
Government Gazette dated January 18, 1972). 
It is called the “M. P. Tendu Patton Ke 
Nirvartan Hetu Nyuntam Dar Nishchayan 
Adhyadesh, 1972.” Article 3 of the Ordi- 
nance read thus:— 


“Notwithstanding anything contained in 
any Purchaser’s agreement or tender notice 
relating to fixation of purchase price of tendu 
leaves on renewal of Purchaser’s agreement 
for the calendar year, 1972 or any judgment, 
decree or order of any court to the contrary 


to minimum rates of disposal of tendu leaves 
in respect of all the purchasers appointed 
through Purchaser’s agreement for the dispo- 
sal of tendu leaves unit of 1970 and 1971, 
and entitled to renewal of the Purchaser’s 
agreement for the calendar year 1972 shall 
be and shall always be as specified in the 
Table appended hereto and it is hereby enact- 
ed that the renewal of any Purchaser’s agree- 
ment for the calendar year 1972 shall be 
subject to the said minimum rates and they 
shall be applicable to the purchasers entitled 
to purchase tendu leaves by virtue of rene- 
wal clause of Purchaser’s agreement of the 
calendar year 1971 with effect from the Ist 
January 1972, as if the provisions herein con- 
tained have been in force at all material 
times and formed likewise part at all times 
of the tender notice and the Purchaser’s 
agreement.” 


(Underlined by me) 


79. The Ordinance gives statutory re- 
cognition to the right of renewal to a pur- 
chaser who is entitled to renewal, which 
means, on the fulfilment of the other condi- 
tions. Under the Ordinance, all Purchasers 
who have complied with the “other condi- 
tions” are declared entitled to renewal “sub- 
ject to the minimum rates” specified in the 
Table appended to the Ordinance. To put it 
differently, the Ordinance gives a fresh right 
of renewal to the purchaser. Having fulfilled 
the other conditions, he becomes entitled to 
renewal; but the fresh right of renewal bes- 





1973 


towed by the Ordinance is subject to the con- 
dition that the purchaser will have to pay the 
minimum rate (applicable to him) as speci- 
fied in the Table appended to the Ordinance 
(hereinafter called the specified rate). If the 
accepted rate is less than the specified rate, 
he will have to pay the specified rate, because 
there could not be a renewal on a lowep 
rate. Whe Ordinance does not call the rates 
specified in the Table as fixed rates, but 
‘minimum rates’. Now, the impact of the 
word “minimum” is that if the accepted rate 
is higher than the specified rate, then the 
purchaser will have to pay the accepted rate 


instead of the specified rate. That is the 
force of the word “minimum”, It connotes 


“the least possible quantity, amount or degres 
which can be assigned in a given case undep 
fixed conditions”, (per corpus juris secun- 
dum). 

80. The non obstante clause removes 
every hurdle in the way of the operative part 
of the Ordinance. It overrides clause 25 of 
the Tender Notice, and clause 2 of the Pur- 
chaser’s agreement, and also the decision of 
the High Court in Harnamdas’ case, . Misc. 
Petn. No. 562 of 1971 (Madh. Pra.) (supra), 
and any other judgment, decree or orden 
Which might have been rendered by any 
Court to the contrary. 


81. I cannot persuade myself to ac- 
cept the contention of the learned Advocate 
General that the rates specified in the Table 
appended to the Ordinance merely substitute 
the rates which were notified on September 
8, 1971. If the purpose of the Ordinance 
had been merely to undo the effect of the 
decision of this Court in Harnamdas’ case, 
Misc. Petn. No. 562 of 1971 (Madh. Pra.) 
(supra), it would have been quite enough for 
the Ordinance to say, along with the non 
obstante clause, that the renewal for the yean 
1972 will be only of those Agreements in 
which the accepted rates are higher than the 
rates notified by the Government on Septem- 
re 8, 1971, and to give it retrospective 
effect. 


82. Referring to the definition of 
“renewal of purchaser’s agreement” in sub- 
clause (b) of clause 2 of the Ordinance, 
learned Advocate General strenuously urged 
that for applying clause 3 of the Ordinance, 
a purchaser must first be entitled to renewal 
for the year 1972. Therefore, it is condi- 
tion No. 25, which will determine whether a 
person is entitled to renewal or not. And, 
to answer that question, it will bave to be 
seen whether the accepted rate is higher than 
the rate specified in the Table appended to 
the Ordinance. The argument is that all con- 
ditions, including the condition about rate, 
as required by clause 25, must be satisfied, 
before it can be said that a person is ‘entitl- 
ed to renewal’. On this argument, it was fur- 
ther contended that a purchaser whose rate 
for the year 1970 was less than the rate noti- 
fied in the Ordinance, will be entitled to rene- 
wal, if the view taken by the Division Bench 
in Harnamdas’ case, Misc. Petn. No. 562 of 
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1971 (Madh. Pra.) (supra) is correct. But if 
that view is not correct, then the condition 
in clause 25 remains unsatisfied in his case 
so that there can be no renewal. I am un- 
able to accept this contention. 


83. The non obstante clause in so 
many words supersedes clause 25 of the Ten- 
der Notice and clause 2 of the Purchaser's 
Agreement in so far as it relates to fixation 
of purchase price. The non obstante clause 
tTeads thus:-— 


“Notwithstanding anything contained in 
any purchaser’s agreement or the tender 
notice relating to fixation of purchase price 
of tendu leaves on renewal of purchaser’s 
agreement for the calendar year 1972 or any 
judgment, decree or order of any Court to 
the contrary. ....eccce.. fe 

(Underlined by ‘me) 


Tf the learned Advocate General was right, 
the non obstante clause would have merely 
overriden “any judgment, decree or order of 
any Court to the contrary” but would not 
have superseded clause 25 of the Tender 
Notice or clause 2 of the Purchaser’s Agree- 
ment relating to fixation of purchase price. 


It is patent enough that the effect of the non 
obstante clause is to override clause 25 of 
the Tender Notice and clause 2 of the Pur- 
chaser’s Agreement in so far as it relates to 
the rates. The result is that whatever may be 
the interpretation of clause 25 with regard 
to rates, the rates specified in the Ordinance 
must override and prevail, so that if the ac- 
cepted price for the year 1971 was lower 
than the rate specified by the Ordinance, the 
latter rate shall prevail. I am clearly of the 
opinion that the expression “purchaser en- 
titled to renewal of the purchaser’s agree- 
ment” employed in the Ordinance, refers to 
the right of the purchaser to renewal on the 
fulfilment of the “other conditions”, but not 
the condition relating to rate. The condition 
of rate will be governed by the Ordinance. 
That, in my opinion, is the only reasonable 
construction, because, otherwise, the Ordi- 
nance would be otiose; it would be for 
nobody’s benefit; it would be rendered pur- 
poseless. To me, the object of the Ordi- 
nance is abundantly clear. It aims at doing 
away with the controversy about the two 
balanced interpretations of the proviso to 
the renewal clause in the Tender Notice and 
in the Purchaser’s Agreement, and also the 
decision in Harnamdas’s case, Misc. Petn. 
No. 562 of 1971 (Madh. Pra) (supra), and 
simultaneously, at fixing rates at which a 
purchaser, who has satisfied the other condi- 
tions, will be entitled to renewal. However, 
if the purchase rate for the year 1971 was 
higher, then he cannot get the benefit of the 
Ordinance rates. Therefore, in the view that 
I take, a purchaser will be entitled to re- 
newal on the fulfilment of the following ele- 
ments:— 

(1) That he has complied with all other 
E i of the Purchasers. Agreement; 
an 


wight of r 
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(2) That his accepted rate for 1971 was 
higher than the rate specified in the Table 
appended to the Ordinances; 

-Or 

otherwise, he consents to renewal on the 
rate specified in the Ordinance. 

Nothing else is to be seen. In the State of 
Bihar v. Hiralal Kejrival, AIR 1960 SC 47, 
their Lordships observed that to ascertain 
the meaning of a section it is not permissi- 
ble to omit any part of it. The whole should 
be read together and an attempt should be 
made to reconcile both the parts. 


84. I find that the Ordinance is a 
very thoughtful measure. According to the 
construction approved of in Harnamdas’s 
case, Misc. Petn. No. 562 of 1971 (Madh. 
Pra.) the purchaser was entitled to renewal 
of the accepted rate, which would have 
brought to the State less revenue than what 
the rates notified in September 1971 would 
have fetched. According to the opposite 
construction, all purchasers whose rates were 
less than the September 1971 rates would 
have been out. The Ordinance lays down a 
via media. On the one hand, it provides a 
fresh Table of rates, corresponding to the 
September 1971 rates, in another form, and 
declares that there shall be no renewal on 
a lower rate. On the other hand, it bestows 
legislative recognition to and preserves the 
right of renewal which the purchaser had 
under the Tender Notice and the Purchaser’s 
Agreement. In R. M. D. Chamarbaugwalla 
v. Union of India, AIR 1957 SC 628, theiv 
Lordships Jaid down thus:— 


“When a question arises as to the inter- 
pretation to be put on-an enactment, what 
the Court, has to do is to ascertain “the 
intention of them that make it”, and that 
must of course be gathered from the words 
actually used in the statute. That, however, 
does not mean that the decision should rest 
on a literal interpretation of the words used 
in disregard of all other materials. “The 
literal construction then”, says Maxwell on 
Interpretation of Statutes, 10th. Edn., p. 19 
“has, in general, but prima facie preference’ 
To arrive at the real meaning, it is always 
necessary to get an exact conception of the 
aim, scope and object of the whole Act; to 
consider, according to Lord Coke: (1) What 
was the law before the Act was passed; (2) 
What was the mischief or defect for which 
the law had not provided; (3) What remedy 
Parliament has appointed; and (4) The rea- 
son of the remedy.” 

85. The Ordinance could have com- 
pletely abrogated the right of renewal. But 
it did not. Far from it, it gave legislative 
recognition to that right which had been 
granted in the existing Purchaser’s Agree- 
ment. The learned Advocate-General’s argu- 
ment that it may fetch better revenue if the 
right of renewal is taken away and there is 
a fresh auction, may appear attractive for 
a moment. But on a little reflection, it be- 
comes quite clear that the conferral of the 
and respecting that right, 
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would be in the interest of public revenue, 
Whenever renewal for, further term is as- 
sured, although subject to the condition that 
the purchaser will conduct himself well, it 
serves as an incentive to the prospective pur- 
chaser. With the self-confidence that he 
would abide faithfully by. the conditions, 
he looks forward to working the contract 
for a longer period which is assured. i 
makes him offer a higher price than be 
would in the absence of the right of renewal. 
Then again, if the right of renewal granted 
under the purchaser’s agreement for the 
year 1972 were taken away by the instru- 
mentality of a legislative power, and the 
Ordinance had superseded the right of re- 
newal, its long term effect would have been 
very much adverse to public revenue. On 
every subsequent auction, the bidder would 
address himself like this, “Yes, it is all right 
that the right of renewal will be reserved to 
me under the Purchaser’s Agreement. But, 
when the time will come for me to derive 
its benefit, it will be taken away by an 
Ordinance.” This thought would defeat the 
whole purpose of giving the right of rte- 
newal in the Purchaser’s Agreement. The 
incentive would be erased. That is why the 
tight of renewal was conceded in the Ordi- 
nance. In my view, the whole purpose of the 
Ordinance is to concede the right of re- 
newal, and to end the controversy which 
arose from the two possible interpretations 
of the renewal clause by fixing afresh, the 
rates on offering which the purchaser will 
be entitled to renewal. By this measure, the 
incentive is preserved, and, while putting an 
end to the controversy which arose from 
the two interpretations, the Ordinance gives 
the facility of renewal to each and every 
purchaser. No one can grudge such a bene- 
ficent legislative measure. It should be given 
effect to in letter and spirit, rather than 
make it the source of a new controversy. 
In Shamrao v. The District Magistrate, 
Thana, 1952 SCR 683 = (AIR 1952 SC 
324), their Lordships called it the duty of 
Courts to give effect to that meaning of the 
Act what common sense would show was 
obviously intended, and the construction 
which would defeat the ends of the Act 
must be rejected, even if the same words 
used in the same section and even the same 
sentence, have to be construed differently, 
and that the law goes so far as to require 
the Courts some times even to modify the 


grammatical and ordinary sense of the 
words. 
86. The true effect of the Ordinance 


is that any purchaser who is otherwise en- 
titled to renewal for the year 1972 (i.e. who 
has complied with the other conditions pro- 
vided in clause 25 (1) of the Tender Notice) 
shall be granted renewal if he agrees to pay 
the rates specified in the Table appended to 
the Ordinance, or the purchase rate, which- 
ever be higher. It may be mentioned here, 
for what it is worth, that renewal, as we 
were told, had been granted to many other 
purchasers on the rates specified in the 
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Table appended to the Ordinance although 
their rates for the year 1971 were less than 
the rates specified in the Ordinance. That 
this is a fact as was admitted by the learn- 
ed Advocate-General. Two other petitions 
M/s. Harishbhai v. State of M. P., Misc. 
Petn. No. 690 of 1971, D/- 10-4-1972 (Madh. 
Pra.) and M/s. Lallubhai B. Patel & Co. v. 
State, Misc. Petn. No. 659 of 1971, DJ- 
10-4-1972 (Madh. Pra.) which were both 
listed with the present petition for hearing, 
have been dismissed as infructuous on the 
statements made before us by the learned 
counsel for the petitioners that renewal had 
been granted to both the petitioners. This 
conduct of the State Government accords 
with the view I have taken. 


87. It is to be mentioned that the 
petitioner has already offered to pay the 
rate specified in the Table appended to the 
Ordinance, 


88. For the reasons I have stated 
above, I agree with my learned brother, 
Tare, J., in the conclusion recorded by him 
that the petitioner is entitled to renewal .of 
the contract for the year 1972 on the rates 
mentioned in Ordinance No. 2 of 1972. 

the 


89. It was then maintained by 
learned Advocate-General that a writ of 
mandamus cannot be issued to compel re- 
newal of an agreement, when the right to 
renewal is purely contractual. No such un- 
qualified proposition can be accepted. A 
distinction must be drawn between the juris- 
diction of this Court under Article 226 of 
the Constitution and the discretion involved 
jn the exercise of that jurisdiction. Nothing 
has been shown to us to take away the 
jurisdiction of this Court under Article 226 
for interfering with an obligation, arising 
in a binding contract, by issuance of a writ 
in the nature of mandamus in suitable cases. 
It is altogether different that as a rule, a 
writ of mandamus is not issued to enforce 
contractual obligations and the parties are 
Jeft to enforce them by means of-a regular 
suit, because invariably the latter remedy is 
fully efficacious. But, where a right, though 
originating in a contract, is protected and 
regulated by statutory provisions, redress 
can be obtained under Article 226 of the 
Constitution for their violation by a statu- 
tory body. This is more so when recourse 
to a civil suit is not an equally efficacious 
remedy. This point is settled. In the D. F. O. 
South Kheri v. Ram Sanehi Singh, Civil 
Appeal No. 1638 of 1969, D/- 15-1-1970 = 
(1970 UJ (SC) 290), their Lordships of the 
Supreme Court have laid down thus:— 


“We are unable to hold that merely be- 
cause the source of the right which the res- 
pondent claims was initially in the contract, 
for obtaining relief against any arbitrary 
and unlawful action on the part of a public 
authority he must resort to a suit and not 
to a petition by way of a writ. In view of 
the judgment of this Court in K. N. Guru- 
swami’s case, 1955 SCR 305 = (AIR 1954 
SC 592), there can be no doubt that the 
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petition was maintainable, even if the right 
to relief arose out of an alleged breach of 
contract.” 

In the present case, it was urged for the 
petitioner that the trade in Tendu Patta be- 
ing a State monopoly, if agreements are not 
renewed by the Government, by merely put- 
ting a wrong and arbitrary construction to 
the renewal clause, it amounts to refusal to 
perform its public duty. Moreover, a Civil 
suit cannot be said to be an equally efficaci- 
ous remedy having regard to the fact that 
Yendu Patta season begins in April and ends 
in June. Two months’ notice under Section 
80, Civil Procedure Code, will also be 
necessary for a suit. 


$0. All this apart, so far as the pre- 
sent case is concerned, what is to be en- 
forced is a statutory obligation imposed by 
the Ordinance. That can, and must, be en- 
forced by a writ under Article 226. An Ordi- 
nance is promulgated by the Governor in 
exercise of his legislative power conferred 
y the Constitution under Article 213. 
Under that Article, the Governor de- 
tives that power directly from the 
Constitution and he is as much a legis- 
lative body as the Legislature itself. The 
power of legislation by Ordinance is as wide 
as the power of the legislature of the State. 
The power is available to the Governor 
when the Assembly is not in session. After 
the prorogation of the Legislature wunder 
Article 174 (2), there is no further curb on 
the legislative power of the Governor. See 
State of Punjab v. Satya Pal, AIR 1959 SC 
903 and N. Srinivasan v. State of Kerala, 
AIR 1968 Ker 158 (FB). The Governor’s 
power of making law by Ordinance is ana- 
logous to and co-extensive with the power 
of the legislature to enact laws. That power 
is, however, subject to the qualifications 
that the power springs into existence when 
the Legislature is not in session and there 
should be necessity to take immediate ac- 
tion. Thus whatever can be achieved through 
legislation by the Legislature can be achiev- 
ed by an Ordinance. The Governor has the 
power to make an Ordinance even if it is 
promulgated with a view to override a judg- 
ment of the High Court under Article 226. 
See State of Orissa v. Bhupendra Kumar, 
1962 Supp (2) SCR 380 = (AIR 1962 SC 
945). Therefore, a writ can issue to enforce 
the obligation of the Government under the 
Ordinance to grant renewal to the petitioner. 


91. Furthermore, it is not correct to 
say that where the remedy of a suit lies, 
this Court cannot exercise its jurisdiction 
under Article 226 of the Constitution. Exist- 
ence of another remedy does not affect, or 
oust, or operate as a bar to the jurisdiction 
of the Court to issue a writ under Article 
226. The High Court has a discretion to 
grant relief under Article 226 of the Consti- 
tution even if there are other alternative 
Statutory remedies. See for instance, M. G. 
Abrol, Addl. Collector of Customs, Bombay 
v. Shantilal & Co., AIR 1966 SC 197 and 


. 
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Baburam v. Zila Parishad, Muzaffarnagar, 
ATR 1969 SC 556. 


92. The rule that where an alterna- 
tive remedy exists, relief under Article 226 
of the Constitution will be refused is not an 
absolute rule but is a rule in the nature of 
self discipline imposed upon itself by the 
High Court. However, there are well recog- 
nised exceptions to this rule. One of them 
is that where the act complained of is not 
authorised by law, resort can be had to 
Article 226, even where the petitioner has 
an adequate alternative remedy. See for in- 
stance, Calcutta Discount Co. Ltd. v. 1-7. 
Officer, 1961-2 SCR 241 = (AIR 1961 SC 
372) and Hiralal v. State of M. P., ATR 1954 
Nag 258. Another is where an alternative 
remedy is onerous or burdensome or not 
efficacious, it cannot be regarded as ade- 
quate. See for instance, ‘Himmatlal v. State 
of M. P., 1954 SCR 1122 = (AIR 1954 SC 
403), where it was observed:—. 


“Moreover, the remedy provided by the 
Act is of an onerous and burdensome 
character. Before the appellant can avail of 
it he has to deposit the whole amount of the 
tax. Such a provision can hardly be describ- 
ed as an adequate alternative remedy.” 
Both these propositions apply to the pre- 
sent case. Here, time factor is significant. 
Therefore, I consider it a duty of this Court 
to issue a writ. 


93. Learned Advocate-General con- 
tended that the petitioner had not perform- 
ed the “other conditions” inasmuch as he 
had not paid the instalments within time. 
However, in the course of the hearing, he 
made it specific that the only “non-perform- 
ance” of the conditions was that the peti- 
tioner did not pay sales tax which was alleg- 
ed to be due by him. On this point I con- 
cur with Tare, J., in the discussion and the 
conclusion reached by him. 


94, The petition is allowed. A writ 
of mandamus shall be issued to the State 
Government directing it to renew the peti- 
tioner’s Purchaser’s Agreement for the 
calendar year 1972 on the rate specified in 
the Table appended to Ordinance No. 2 of 
1972, published in the M. P. Gazette dated 
January 18, 1972. Parties shall bear theis 
own costs. 

BY THE COURT:— 

95. According to the majority view, 
this petition is allowed. A writ of manda- 
mus shall be issued to the State Government 
directing it to renew the Purchaser’s Agree- 
ment for the calendar year 1972 on the rate 
specified in the Table appended to Ordi- 
nance No. 2 of 1972, published in the M. P. 
Gazette dated January 18, 1972. Parties 
shall bear their own costs. The outstanding 
amount of the security deposit shall be re- 
funded to the petitioner. 


. 


Petition allowed, 
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SHIV DAYAL, J.s— This Full Bench 
has been constituted to decide this petition 
under Articles 226 and 227 of the Constitu- 
tion for quashing the order of the Board 
of Revenue, holding that no second appeal, 
or revision under Section 50 of the M. P. 
Land Revenue Code, 1959, (hereinafter call- 
ed “the Code” or “the Revenue Code”) lies 
from an order passed under the M, P. Ceil- 
ing on Agricultural Moldings Act, 1960 
oe maa called “the Act” or “the Ceiling 

ct”). 

2. The Division Bench, which refer- 
red to the larger Bench this case for deci- 
sion, found conflicting views expressed by 
earlier Division Benches. 

3. The questions arising for our de 
cision, which have to be determined on a 
true construction of Sections 41 and 42 of 
the Ceiling Act and Sections 44 and 50 of 
the Revenue Code, are:— 

(1) Whether a second appeal lies under 
Section 44 (2) of the M. P. Land Revenue 
Code, 1959, from an order passed in an 
appeal under Section 41 of the M. P. Ceil- 
ing on Agricultural Holdings Act, 1960. 

(2) Whether the powers of revision 
under Section 50 of the Revenue Code can 
be invoked and exercised against an order 
passed under the Ceiling Act. 

4, The Ceiling Act provides for the 
imposition of ceiling on agricultural hold- 
ings, acquisitions and disposal of surplus 
land and matters ancillary thereto. Section 7 
of that Act prescribes the maximum extent 
of land to be held by a person, Section 3 
exempts certain lands from the provisions 
of the Act. Section 4 deals with the effect 
of transfers or partitions made after the 
publication of the M. P. Ceiling on Agricul- 
tural Holdings Bill, 1959, but before the 
commencement of the Act. Section 5 enacts 
restrictions on transfers or sub-divisions of 
Jand the consequences of the contravention 
thereof. Section 9 casts a duty on a person 
holding land in excess of ceiling to submit 
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a return to the competent authority con- 
taining the prescribed information. Section 
10 empowers the competent authority to cols 
lect information. Section 11 provides fon 
preparation of statement of land held in ex- 
cess of the ceiling area, for hearing objec- 
tions and for declaring the surplus land 
held by each holder. First a draft statement 
is prepared and then, after decision of the 
objections and declaration of the surplus 
land, 2 final statement is published. Under 
Section 12, the surplus land vests in the 
State. Section 13 enacts the consequences of 
vesting. Sections 16 to 21 deal with pay- 


. Ment of compensation and Sections 22 to 34 


with encumbrances on surplus land, while 
Sections 35 to 37 provide for the disposal 
of surplus land. Section 39 empowers the 
Tahsildar to take possession of the land 
which vests in the State and empowers the 
pease to manage it until it is disposed 
of. 


& The Ceiling Act constitutes a spe- 
cial authority, called “competent authority” 
and defined as follows in Section 2 (e) of 
that Act:— 

* ‘competent authority’ means — 

(i) in respect of a holder whose entire 
land is situate within a sub-division, the 
Sub-Divisional Officer; 

Gi) in respect of a holder whose entire 
land is situate in more than one Sub-Divi- 
sion of the same district, the Collector; and 

Gii) in respect of a holder whose land 

is situate in more than one district, such 
authority as may be appointed by the State 
Government.” 
It will be seen from this definition that there 
ate three categories of competent autho- 
tities, varying according to the three cate- 
gories of holders of land. Thus a competent 
authority is to be determined in respect of 
every particular holder. (1) The Sub-Divi- 
sional Officer is the competent authority in 
respect of a particular holder whose entire 
Jand is situate within one and the same sub- 
division. (2) The Collector is the competent 
authority in respect of a particular holder 
whose entire land is situate in more than 
one sub-division, but in one and the same 
district. (3) A competent authority has to 
be appointed by the State Government in 
respect of a particular holder whose land is 
situate in more than one district. 


Ge The competent authorities in the 
first and second categories are “Revenue 
Officers” within the meaning of Section 11 
of the Revenue Code, but under the third 
category it is left entirely in the discretion 
of the State Government whether to appoint 
a Revenue Officer as the competent autho- 
rity or not. For instance, in respect of a 
particular holder, whose land is situate in 
more than one district, but in the same 
Commissioner’s division, if the State Gov- 
ernment appoints the Commissioner of that 
Division as the competent authority, this 
will be a case of a Revenue Officer being 
appointed the competent authority, just as 
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in categories (1) and (2). However, the com- 
petent authority of the last mentioned cate- 
gory may not be a Revenue Officer. For 
instance, he may be the Chief Conservator 
of Forests or the Excise Commissioner, of 
an Officer on Special Duty, which officers 
are not Revenue Officers within the mean- 
ing of Section 11 of the Revenue Code. 
Since “Revenue Officer” is not defined ir 
the Ceiling Act, that expression bhas the 
meaning assigned to it in the Revenue Code. 
See Section 2 (p) of the Ceiling Act which 
runs thus:— 


“Words and expressions used but not 
defined in this Act, and defined in the Ma- 
dhya Pradesh Land Revenue Code, 1959 (20 
of 1959), shall have the meaning respec- 
tively assigned to them in that Code.” 
Thus, in short, a competent authority under 
the Ceiling Act may or may not be a Re- 
venue Officer within the meaning of Section 
11 of the Revenue Code. 


7. On a survey of the Ceiling Act, 
it appears that original jurisdiction is exer- 
cised by three kinds of officers: (1) A Re- 
venue Officer who acts as a competent au- 
thority. (2) A Revenue Officer who acts 
otherwise than a competent authority. (3) A 
competent authority who is not a Revenue 
Officer. Now, Section 41 of the Ceiling Act 
provides for an appeal from “every order” 
passed by a Revenue Officer or a competent 
authority as follows:— 


(1) Under clause (i) from an order pass- 
ed by a Revenue Officer, who acts otherwise 
than as a competent authority. 

(2) Under clause (i) from an order pass- 
ed by a. Revenue Officer acting as compe- 
tent authority. 


(3) Under clause (ii), from an order 
passed by a competent authority who is not 
a Revenue Officer. 


8. Under clause (i) of Section 41 of 
the Ceiling Act, appeals lie to Revenue Offi- 
cers by reference to Section 44 (1) of the 
Revenue Code. Clause (i) of Section 41 pro- 
vides for an appeal from an order passed by 
a Revenue Officer, whether exercising 
powers as a competent authority or other- 
wise. Appeals under this clause lie to those 
authorities, which are enumerated and des- 
cribed in Section 44 (1) of the Revenue 
Code, as authorities competent to hear ap- 
peals. That clause reads as follows:— 


“4i. Except where the provisions of this 
Act provide otherwise, against every order 
of a Revenue Officer or competent authority 
under this Act, or the rules made there- 
under, an appeal shall lie— 

@ if such order is passed by a Reve- 
nue Officer either as competent authority or 
otherwise — 
to the authority competent to hear appeals 
under sub-section (1) of Section 44 of the 
Madhya Pradesh Land Revenue Code, 1959 
(No. 20 of 1959) from an order passed by 
a Revenue Officer of the same rank under 
the said Code.” 
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(it must be observed that in Pandey’s M. P. 
Local Acts, the expression “the authority 
competent to hear appeals” has been mis- 
printed as “the competent authority to hear 
appeals”). 

9. Clause (ii) of Section 41 of the 
Ceiling Act provides for an appeal from an 
order passed by a competent authority, 
where such authority is not a Revenue Offi- 
cer. Such an appeal lies direct to the Board 
of Revenue. 


10. Under Section 41 of the Ceiling 
Act, an appeal is provided ‘against every 
order of a Revenue Officer or competent 
authority under this Act, or the rules made 
thereunder.” This section is comprehensive 
enough. However, the expression “every 
order” in the section necessarily means an 
order which affects a right or liability of 
the appellant. It does not include interlocu= 
tory orders which are merely procedural 
and do not affect the rights or liabilities of 
the parties. In Central Bank of India v. 
Gokal Chand, AIR 1967 SC 799, their Lord- 
ships considered an analogous provision con- 
tained in Section 38 (1) of the Delhi Rent 
Control Act, 1958, which is in these words:— 


“An appeal shall lie from every order 
of the Controller made under this Act to 
the Rent Control Tribunal.........cccscceoe” 
Their Lordships said:— 

“The object of Section 38 (1) is to give 
a right of appeal to a party aggrieved by 
some order which affects his right or liabi- 
lity. In the context of Section 38 (1) the 
words ‘every order of the Controller made 
under this Act’, though very wide, do not 
include interlocutory orders, which are mere- 
ly procedural and do not affect the rights 
or liabilities of the parties. In a pending pro- 
ceeding, the Controller may pass many inter- 
locutory orders under Sections 36 and 37, 
such as orders regarding the summoning of 
witnesses, discovery, production and inspec- 
tion of documents, issue of a commission 
for examination of witnesses, inspection 
of premises, fixing a date of hearing and 
the admissibility of a document or the rele- 
vancy of a question. All these interlocutory 
orders are steps taken towards the final ad- 
judication and for assisting the parties in 
the prosecution of their case in the pending 
proceeding; they regulate the procedure only 
and do not affect any right or liability of 
the parties. The legislature could not have 
intended that the parties would be harassed 
with endless expenses and delay by appeals 
from such procedural orders.” 


11. There is no provision in the Ceil- 
ing Act for a second appeal. Section 41. 
of the Ceiling Act provides for only one 
appeal. But it would not be right to say 
that such an appeal lies under Section 44 
of the Revenue Code. No doubt, in Section 
41 (i) of the Ceiling Act, there is a mention 
of Section 44 (1) of the Revenue Code, but 
that is only for economy of words. Instead 
of reproducing in Section 41 (i) the enume- 
ration of authorities competent to hear ap- 
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peals, the Legislature thought it sufficient 
to refer to Section 44 (1) of the Revenue 
Code, Truly speaking, an appeal lies under 
Section 41 (i) of the Ceiling Act itself, and 
not under Section 44 of the Revenue Code. 
Nor is it an appeal from an order 
“under the Land Revenue Code”, or the 
Tules made thereunder. 


12. As soon as this is clearly under- 
stood, it follows that a second appeal, from 
an order passed under Section 41 (i) of the 
Ceiling Act, will not lie under Section 44 
(2) of the Revenue Code. The scheme and 
provisions of Section 44 of the Revenue 
Code leave no manner of doubt that a se- 
cond appeal under Section 44 (2) lies only 
against an order passed in first appeal under 
sub-section (1) of that section. No other 
meaning is possible in that context. Sub- 
section (2) of Section 44 cannot be read as 
divorced from or independent of sub-section 
(1) of that section. Section 44 (2) is not 
an independent section; it is part and parcel 
of Section 44. The words “against any order 
passed in first appeal” in sub-section (2) 
necessarily refer to the “first appeal” under 
sub-section (1) of that very section. To hold 
otherwise, would not be consistent either 


with the language of the section or its 
scheme. 
13. It is said that it makes no dif- 


ference that sub-section (2) of Section 44 is 
not assigned a separate number and that it 
should be read as an independent section. 
It is stated in Craies on Statute Law (6th 
Edition) at page 216, that whether an enact- 
ment be printed as part of the section, or 
contained in another section, it can make 
no difference in the construction of the sta- 
tute. The case of Cohen v. S. E. Railway, 
(1877) 2 Ex D 253 at p. 260, is cited: (also 
reported in (1877) 46 LJ QB 417). In that 
case, the son of the plaintiff’s wife took a 
ticket at Boulogne for her to travel by the 
South Eastern Railway Company’s steam- 
boat from Boulogne to Folkestone, and on 
by their railway to London. On the back of 
the ticket there was printed a condition ex- 
cluding the company from liability for the 
loss of passengers’ luggage above a certain 
value. The lady’s box was carelessly drop- 
ped by the defendants’ servants into the 
harbour at Folkestone, and was with its 
contents of course much damaged. Section 
7 of the Railway and Canal Traffic Act en- 
acted:— 


“Every such company shall be liable for 
the loss of or injury done to any horses, 
cattle or other animais, or to any articles, 
goods or things, in the receiving, forwarding 
or delivering thereof, occasioned by the neg- 
lect or default of such company or its ser- 
vants, notwithstanding any notice, condition 
or declaration made and given by such com- 
pany contrary thereto, or in anywise limit- 
ing such liability.” 

It was held that “passengers’ luggage” comes 
directly within the words “articles, goods or 
things” and directly within the mischief and 
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Section 7 ought to be construed to include 
it. The question then arose whether Section 
16 of the Regulation of Railways Act, 1868, 
(31 and 32 Vict. c. 119) includes that provi- 
sion of the Railway and Canal Traffic Act, 
so as to apply it not only to the carriage by 
railway but also to carriage by steamer. 
Section 16 provided:— 

“The provisions of the Railway and 
Canal Traffic Act, 1854, so far as the same 
are applicable, shall extend to the steam 


. Vessels and to the traffic carried on thereby.” 


It was argued that as these words stood at 
the end of and formed part of Section 16, 
and were not contained in a separate sec- 
tion, they only applied to the subject-matter 
to which the previous parts of Section 16 
related. Why that argument was rejected 
is to be- found in the observations of Mellish, 
L. J., who delivered the principal judgment. 
He said:— 

“If some absurdity 

followed from holding it to apply to the 
whole Act, it might be reasonable to con- 
fine the incorporation to clauses relating to 
some particular subject-matter; but if there 
is no inconvenience from holding that the 
incorporation includes Section 7 as well as 
the other sections, we ought to hold that it 
does. For my own part, so far from thinking 
there is any inconvenience, I think the di- 
rect contrary; because, inasmuch as the pas- 
senger takes one ticket, and the company 
enter into one bargain for the carriage both 
by railway and by steam-boat, it would be 
most inconvenient that the company should 
be at liberty to put conditions of this kind 
qua the steam-boat, and not be able to put 
conditions qua the railway. The consequence 
would be that if a passenger started and 
delivered his luggage to the railway com- 
pany, and then arrived at the end of the 
journey and the luggage was not forthcom- 
ing, and nobody knew where it was lost, he 
would not be able to recover, because hè 
could not prove whether it was lost during 
the sea passage. Nothing can be more con- 
venient, as it appears to me, than that the 
section should apply to both.” 
It can thus be seen clearly that that case 
and consequently the passage in Craies must 
be distinguished from a case where there is 
no absurdity or inconvenience in treating a 
part of a section as not divorced from or 
independent of its earlier part. 

14. So far as our (Indian) enact- 
ments are concerned, I can clearly see that 
where a section is composed of several 
parts, they together constitute an integral 
whole. A section is sub-divided into sub-sec- 
tions merely for the sake of clarity and to 
obviate any confusion in its reading. I should 
Tequire a forceful and compelling reason to 
say that one sub-section is quite indepen- 
dent of. and divorced from another sub-sec- 
tion of the same section; for, otherwise, why 
would not the legislature number them se- 
parately? I do not say that it is impossible 
to construe one part of a section as inde- 
pendent of another, but what T sav ie that 


or inconvenience 
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that course can be adopted only when not 
to do so would lead to absurdity. In the 
view I take, I feel fully fortified by their 
Lordships’ decision in S. Gurmej Singh v. 
Pratap Singh, AIR 1960 SC 122, where Mr. 
Justice Subba Rao, speaking for the Court 
laid down:— 

“It is an elementary rule that construc- 
tion of a section is to be made of all the 
parts together and not of one part only by 
itself and that phrases are to be construed 
according to the rules of grammer.” 
Speaking for the Court, what Mr. Justice 
Gajendragadkar laid down, in Madanlal v. 
S. Changdeo Sugar Mills Ltd, AIR 1962 
SC 1543, clinches the issue:— 

“Since we are dealing with two sub-sec- 
tions of Section 76, it is necessary that the 
said two sub-sections must be construed as 
a whole each portion throwing light, if need 
be, on the rest. The two sub-sections must 
be read as parts of an integral whole and 
as being inter-dependent; an attempt should 
be made in construing them to reconcile 
them if it is reasonably possible to do so, 
and to avoid repugnancy. If repugnancy can- 
not possibly be avoided, then a question 
may arise as to which of the two should pre- 
vail. But that question can arise only i 
repugnancy cannot be avoided.” 

See also Ramsingh v. Ramkaran, AIR 1965 
Madh Pra 264. In that light, let us search 
for an absurdity or inconvenience, if sub- 
section (2) of Section 44 of the Revenue 
Code is read as an integral part and neces- 
sarily connected with sub-section (1) of the 
same section. I for one, see neither any ab- 
surdity nor inconvenience. Far from there 
being an absurdity or inconvenience, the 
true construction of sub-section (2) of Sec- 
tion 44 is in accord with the policy to cur- 
tail plurality of appeals from orders passed 
under special. enactments. I shall show pre- 
sently that every order passed under the 
Ceiling Act can be taken upto the highest 
Revenue tribunal (the Board of Revenue) in 
revision. And, it must be remembered that 
the powers of revision under Section 42 of 
the Ceiling Act and under Section 50 of the 
Revenue Code are wide enough to examine 
the legality, propriety and regularity of any 


order. There are no fetters like those pro- 


vided in Section 115 of the Code of Civil 
Procedure. Then, where is absurdity or in- 
convenience? It can be seen that the dictum 
of Mellish, L. J, in (1877) 2 Ex D 253 
(supra), does not run counter to the view I 
take; that decision was rendered because to 
- construe otherwise, Section 16 of the Regu- 
lation of Railways Act, 1868 (31 and 32 Vic. 
C. 119), would have been “most inconveni- 
ent”. But, that apart, the decisions of our 
(Contd. on Col. 2) 


Section 100 , C. P. C. 

“100. (1) Save where otherwise expressly 
provided in the body of this Code or by 
any other law for the time being in force, 
an appeal shall lie to the High Court from 
aver? dacrea nassed in appeal by any Court 
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Supreme Court must prevail and the law 
must be taken as settled. 

45. A flood of light is thrown by 
the Privy Council decision in Delhi Cloth 
Mills v. L.-T. Commr., 54 Ind App 421 = 
(AIR 1927 PC 242) where their Lordships 
refused to give effect to a sub-section as de- 
tached and divorced from the preceding sub- 
section. There, a question arose whether an 
appeal lay to the Privy Council under Sec- 
tion 66-A of the Income-tax Act, 1922 (Am- 
ended 1926), without a certificate of fitness, 
That section enacted as follows:— 

“66-A (1) Where any case has been te- 
ferred to the High Court under Section 66, 
it shall be heard by a Bench of not less than 
two Judges of the High Court, and in res- 
pect of such case the provisions of Section 
98, Civil Procedure Code, 1908, shall, so fap 
as may be, apply, notwithstanding anything 
contained in the Letters Patent of any High 
Court established by Letters Patent or any 
other law for the time being in force. 

_ _@) An appeal shall lie to His Majesty 
in Council from any judgment of the High 
Court delivered on a reference made under 
Section 66 in any case which the High Court 
certifies to be a fit one for appeal to His 


if _ Majesty in Council. 


(3) The provisions of the Civil Proce- 
dure Code, 1908, relating to appeals to His 
Majesty in Council shall, so far as may be, 
apply in the case of appeals under this sec- 
tion in like manner as they apply in the case 
of appeals from decrees of a High Court.” 
Their Lordships held as follows:— 

“It is upon these sub-sections that the 

question now wunder discussion depends, 
and as to them it will be noticed that the 
appeal thereby given is by sub-section (2) 
confined to a case which the High Court cer- 
tifies to be a fit one for appeal to His Majesty 
in Council.” 
It was, however contended before the Privy 
Council that the reference to the Code in 
sub-section (3) was made in terms sufficiently 
comprehensive to include within the clause of 
appealable cases all that are defined in the 
provisions incorporated by reference. Their 
Lordships rejected this contention and held 
that the statutory right of appeal in sub- 
section (3) also was confined to the cases des- 
cribed in sub-section (2). 

16. Now let me give one more rea- 
son in support of the construction I have put. 
When the Revenue Code was framed, the 
legislature had before it the provisions of 
Sections 96 and 100 of the Code of Civil 
Procedure. This is proved when the words 
of clause (b) of Section 44 (2) of the Reve- 
nue Code are placed side by side with the 
“grounds” on which Section 100, Civil Pro- 
cedure Code, permits a second appeal. 


S. 44 (2) (b) L. R. Code 


“44 (2) A second appeal shall lie against 
any order passed in first appeal— 
x x x x 
(b) on any of the following grounds 
and no other namely:— 
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subordinate to a High Court, on any of the 
following grounds, namely:— 

(a) the decision being contrary to law 
or to some usage having the force of law; 

(b) the decision having failed to deter- 
mine some material issue of law or usage 
having the force of Jaw; 

(c) a substantial error or defect in the 
procedure provided by this Code or by any 
other law for the time being in force, 


which may possibly have produced error oy 
defect in the decision of the case upon the 
merits. 

_ (2) An appeal may lie under this sec- 
tion from an appellate decree passed ex 
parte. 


But the framers of the Revenue Code did not 
provide for second appeals in the same sec- 
tion like Section 100, Civil Procedure Code. 
At this stage, it is significant that the words 
of Section 100, Civil Procedure Code I have 
underlined above make its provisions wide 
enough and they necessarily contemplate an 
(Contd. on Col. 2) 


“Section 96 (1) 
__ Save where otherwise expressly provid- 
ed in the body of this Code or by any 
other law for the time being in force, an 


appeal shall lie from every decree passed 
by any Court exercising original jurisdiction 
to the Court authorized to hear appeals 
from the decisions of such Court. 
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(i) that the order is contrary to law or 
usage having the force of law; or 


Gi) that the order has failed to deter- 
mine some material issue of law or usage 
having force of law; or 


(iii) that there has been a substantial 
error or defect in the procedure as pres- 
eribed by this Code, which may have pro- 
duced error of defect in the decision of the 
case upon merits. 


(Underlined by me)” 


appeal from orders passed under other enact- 
ments, while those. words are not found in 
Section 44 (2) of the Revenue Code. 


17. Let me now compare and con- 
trast the words of Section 96 (1), Civil Pro- 
cedure Code with those of Section 44 (1) of 
the Revenue Code. 


44 (1) L. R. Code 


Save where it has been otherwise pro- 
vided, an appeal shall lie from every origi- 
nal order under this Code or the rules 
made thereunder— 


(a) if such order is passed by any Reve- 
nue Officer subordinate to the Sub-Divi- 
sional Officer, whether or not the officer 
passing the order is invested with the 
powers of the Collector to the Sub-Divi- 
sional Officer; 


(b) if such order is passed by the Sub- 
Divisional Officer, whether or not invested 
with the powers of the Collector—to the 
Collector; : 


(c) if such order is passed by any Reve- 
nue Officer subordinate to the Settlement 
Officer — to the Settlement Officer; 


(d) if such order is passed by any Reve- 
nue Officer in respect of whom a direction 
has been issued under sub-section (3) of 
Section 12 or sub-section (2) of Section 21 
to such Revenue Officer as the State Gov- 
ernment may direct; 


(e) if such order is passed by a Collector 
whether exercising the powers of Collector 
or Settlement Officer during the currency 
of the term of settlement — to the Com- 
missioner; 

(f) if such order is passed by a Settle- 
tment Officer, whether exercising the powers 
of Settlement Officer or the powers of a 
Collector in connection with any settlement 
operation unless otherwise expressly pro- 
vided — to the Settlement Commissioner; 


(g) if such order is passed by the Com- 
missioner or the Settlement Commissioner 
to the Board. 

(Underlined by me)” 
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Here also, the words of Section 96 (1), Civil 
Procedure Code, I have underlined are not 
only omitted in Section 44 (1) of the Reve- 
nue Code, but also the legislature studiously 
inserted the words “under this Code or rules 
made thereunder” in the Revenue Code. This 
was deliberately done by the law makers so 
as to exclude any right of appeal under the 
Land Revenue Code, by virtue of Section 44, 
from an order passed under any other enact- 
ment. 

18. The above discussion itself brings 
out that the following observations of the 
Privy Council in Secretary of State v. Rama 
Rao, ILR 39 Mad 617 = 43 Ind App 192 = 
(AIR 1916 PC 21) which are reproduced in 
Note No. 5 in Chitaley’s commentary on 
Section 100, Civil Procedure Code do not 
apply here: 

“In their Lordships’. opinion this objec- 
tion is not well-founded. Their view is that 
when proceedings of this character reach the 
District Court, that Court is appealed to as 
one of the ordinary Courts of the country, 
with regard to whose procedure, orders, and 
decrees the ordinary rules of the Civil Proce- 
dure Code apply. ............ If the ordinary 
Courts of the country are seized of a dispute: 
of that character, it would require, in the 
opinion of the Board, a specific limitation to 
exclude the ordinary incidents of litigation.” 
The words in Sections 96 and 100, Civil Pro- 
cedure Code connote that an appeal and a 
second appeal will lie from an order passed 
under any other enactment once it reaches 
the ordinary Court of Civil jurisdiction, un- 
less it is specifically excluded. The observa- 
tions of the Privy Council were based on Sec- 
tion 100, Civil Procedure Code. 

19. Now, it is well settled that right 
of appeal is not a natural or inherent right 
attaching to the litigation. Unless a right of 
appeal is expressly given by the statute, it 
does not exist. The right of appeal cannot 
be assumed or imported by analogy. The 
right of appeal being a creature of the sta- 
tute, its scope must be determined by refer- 
ence to the provisions of the statute confer- 
ring it. See Menakshi Naidoo y. Subrama- 
niya Sastri, (1888) 14 Ind App 160 (PC) and 
Rangoon Botatoung Co., Ltd. v. The Col- 
lector, Rangoon, (1912) 39 Ind App 197 (PC). 
The right of appeal again is a substantive 
right. It is not a mere matter of procedure, 
See The Colonial Sugar Refining Company 
Ltd. v. Irving, 1905 AC 369 and Delhi Cloth 
and General Mills Co. Ltd. v. Income Tax 
Commr., Delhi, 54 Ind App 421 = (AIR 
1927 PC 242). These principles are so well 
established that it is wholly unnecessary to 
cite any more decisions. It is true that some- 
times the words like “the order shall be final” 
are added to a section by the legislature but 
that is merely as a matter of abundant cau- 
tion. It does not mean that in the absence 
of such words, the right of appeal can either 
be implied or borrowed by analogy. 

20. The right of appeal to Supreme 
Court (and formerly to the Privy Council) 
provided in Sections 109 and 110 of the Code 
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of Civil Procedure, is a special right of ap- 
peal. It has been specifically given. It is 
the creature of the Statute. An appeal under 
those sections does not lie as a part of the 
procedure merely because a case reaches the 
ordinary Court. This position is made very 
clear in Delhi Cloth Mills v. I. T. Commis- 
sioner (supra). So also, Articles 133 and 136 
of the Constitution contain specific provisions 
for appeals to the Supreme Court. In all 
those Articles, the right is specifically con- 
ferred. It is not borrowed by analogy. Ap- 
peals to the Supreme Court or formerly to 
the Privy Council lay when they were ex- 
pressly provided in the Code of Civil Proce- 
dure, the Government of India Act or the 
Constitution of India. It is a matter beyond 
doubt and dispute that where the right of 
epecal is expressly conferred, an appeal will 
e 


21. I, therefore, hold that from an 
order passed in appeal under the Ceiling Act, 
no second appeal lies under Section 44 (2) 
of the Revenue Code. 


22. This brings me to the provisions 
relating to revision, that is (1) Section 50 of 
the Revenue Code, the general law, and (2) 
Section 42 of the Ceiling Act, the special law. 
Section 50 of the Land Revenue Code is 
very wide in its scope and is subject only 
to such limitations as are contained in the 
section itself. It is not limited in its scope 
like Section 115 of the Code of Civil Proce- 
dure. Under Section 50 of the Land Reve- 
nue Code, the revisional authority may exa- 
mine; (1) the legality or propriety of any 
order; and (2) the regularity of the proceed- 
ings of any Revenue Officer subordinate to 
the revisional authority. The explanation to 
Section 50 makes it clear that for the pur- 
poses of that section, all Revenue Officer 
shall be deemed to be subordinate to the 
Board of Revenue. By virtue of Section 56 
of the same Code, an ‘order’ means the for- 
mal expression of the decision given by the 
Board of Revenue or a Revenue Officer in 
Tespect of any matter in exercise of its/his 
powers under this Code or any other enact- 
ment for the time being in force. There- 
fore, the combined effect of Section 50, read 
with its explanation and Section 56 of the 
Land Revenue Code, is that an order by any 
Revenue Officer under the Ceiling Act can 
be revised under Section 50 of the Code. 

23. Learned Deputy Advocate Gene- 
ral argued that the words “for the time being 
in force” in Section 56 refer to the laws 
which had been enacted before the Land 
Revenue Code and not the laws which were 
to be enacted in future. Since the Ceiling 
Act is a subsequent enactment, it is not the 
law “for the time being in force” within the 
meaning of Section 56 of the Land Revenue 
Code. We cannot accept this contention. 
The words “for the time being in force” are 
of well known connotation. They refer to 
the time when the question is raised, that is, 
when the order in question is passed, to which 
the section has to be applied, and not the 











1973 


time when the particular enactment was made 
in which those words are used. 


24. Therefore, from an order passed 
in appellate jurisdiction under Section 41 (i) 
of the Ceiling Act, a revision lies under 
Section 50 of the Land Revenue Code; the 
appellate authority under that clause being 
necessarily a Revenue Officer. 

25. Since the appellate authority 
under clause (ii) of Section 41 of the Ceiling 
Act is the Board of Revenue, which is the 
highest authority under the Land Revenue 
Code, there is no question of a revision from 
an order passed by the Board of Revenue’in 
its appellate jurisdiction under that clause. 


26. From an interlocutory order also 
a revision will lie to the Board of Revenue 
under Section 50 of the Land Revenue Code, 
if such order is passed by a “Revenue Off- 
cer” under the Ceiling Act, as distinguished 
from an order passed by a “competent au- 
thority” under the Ceiling Act. This is be- 
cause Section 50 of the Land Revenue Code 
provides for a revision from an order passed 
by “any Revenue Officer”. 

27. Adverting now to Section 42 of 
the Ceiling Act, we clearly see that it has a 
limited scope. It confers revisional jurisdic- 
tion on the Board of Revenue and the Com- 
missioner in respect of (1) legality or pro- 
priety of any order passed by, and (2) regu- 
larity of the proceedings of any competent 
authority, subordinate to it/him. We have 
already seen that against every order of a 
competent authority, an appeal lies under 
Section 41, and the second proviso to Sec- 
tion 42 is an impediment to an application 
for revision against an order against which 
an appeal is provided under the Act. There- 
fore, an application for revision will lie under 
Section 42 of the Ceiling Act only against 
an interlocutory order of a competent autho- 
rity subordinate to the Board of Revenue or 
the Commissioner, as the case may be. How- 
ever, the Board of Revenue or the Commis- 
sioner may suo motu exercise revisional juris- 
diction in matters to it and may pass appro- 
priate orders, even if an order to be revised 
is appealable. — 

28. It is quite clear that since the 
Ceiling Act has specially constituted the 
“competent authority” for the purposes of 
that special Act and has consistently main- 
tained the identity of “competent authority” 
separately from a “Revenue Officer” irrespec- 
tive or whether a competent authority may 
be a Revenue Officer, a separate and inde- 
pendent provision had to be made in this 
special Act itself for a revision against an 
order of a competent authority. For instan- 
ce, under Section 5 (2), it is the “Collector” 
who has been empowered to grant or refuse 
permission for transfer of sub-division. Here, 
the “Collector” is a Revenue Officer and not 
a competent authority. Similarly, under Sec- 
tion 39 of the Ceiling Act, it is the “Tahsil- 
dar” who is authorised to take possession and 
it is the “Collector” whose duty it is to 
manage the land, of which possession has 
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been taken by the Tahsildar. Here the “Tah- 
sildar” and the “Collector” are “Revenue 
Officers”, not competent authorities under 
the Act. In this context, it may be noticed 
that in Chapter V of the Ceiling Act, al- 
though a competent authority may be a 
Revenue Officer, an appeal is provided in 
Section 33 of the Act to the District Judge 
or the High Court according to the amount 
of the secured debt. It must, however, be 
mentioned at this juncture that only such 
competent authority is amenable to revisional 
jurisdiction of the Board of Revenue or the 
Commissioner, as is subordinate to it/him, 
but not otherwise. 


_ 29. It can also now be seen that Sec- 
tion 42 does not provide for a revision from 
an order passed in appeal under Section 41 
of the Act, because under clause (i), the au- 
thority competent -to hear an appeal is a 
Revenue Officer by reference to Section 44 (1) 
of the Land Revenue Code. Therefore, the 
scope of Section 42 of the Ceiling Act is fur- 
ther circumscribed in its application to orders 
passed by a competent authority in exercise 
of its original jurisdiction. 
_ 30. The above discussion makes it 
abundantly clear that the provisions contain- 
ed in Section 42 of the Ceiling Act are com- 
plementary of and analogous to the provi- 
sions contained in Section 50 of the Land 
Revenue Code. Whereas, a revision 
under Section 50 of the Land Reve- 
nue Code will lie from an order passed 
by a “Revenue Officer”, a revision under 
Section 42 of the Ceiling Act will lie from 
an order passed by a ‘Competent Authority”. 
To put it differently, a revision from an order 
of a competent authority does not lie under 
Section 50 of the Land Revenue Code and 
a revision from an order of a Revenue Offi- 
cer does not lie under Section 42 of the 
Ceiling Act. However, there is nothing either 
in Section 42 or Section 41 to take away the 
powers of revision under Section 50 of the 
Land Revenue Code. The maxim “expressio 
unius est exlusio alterius” (express mention of 
one person or thing is exclusion of another) 
is not attracted here. It has been said that 
this maxim is often a valuable servant. but 
x sms mo de follow in the construc- 
on of statutes. owitt’s Diction 
English Law, page 768). eee 
31. The learned Deputy Advocate- 
General strenuously relied on Section 49 of 
the Ceiling Act. That section reads thus:-— 
“The provisions of this Act and any rules 
made thereunder . shall have effect, notwith- 
standing anything inconsistent therewith con- 
tained in any other enactment for the time 
being in force or any custom, ‘usage or 
agreement or decree or order of a court or 
other authority.” 


The impact of this section is merely this that 
the Ceiling Act being a -special Act, if any 
of its provisions or rules made thereunder are 
found inconsistent with the provisions con- 
tained in any other enactment, the provisions 
of the Ceiling Act will prevail. We have 
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pointed out here that there is no inconsis- 
tency between Section 50 of the Revenue Code 
and Section 42 of the Ceiling Act. 


32. It was then argued that this is a 
case of inconsistency by omission. Reliance 
is placed on their Lordships’ decision in 
Vidyacharan v. Khubchand, AIR 1964 SC 
1099. In my opinion, that decision does not 
apply here. 


33. It was then urged that a Revenue 
Officer under the Ceiling Act is a persona 
designata. In my opinion, this contention 
has no substance. I have already pointed out 
from the scheme and the provisions of the 
Ceiling Act that certain powers are confer- 
red on “Revenue Officers” such as the Col- 
lector and the Tahsildar as such. Under that 
Act, they act as Collector and Tahsildar. In 
other words, they act as Revenue Officers, as 
distinguished from a competent authority spe- 
cially constituted under that Act. So also, 
the appellate authorities to whom appeals lie 
under Section 41 (i) of the Ceiling Act also 
act as “Revenue Officers’. An appellate 
authority under Section 41 (i) is, by no 
stretch of the term, a “Competent Authority” 
under the Ceiling Act. It must be remem- 
bered that the powers which are conferred 
and the duties which are assigned to the 
Revenue Officers as such under the Ceiling 
Act, pertain to revenue matters. They are 
very much Revenue Officers while exercising 
those powers and functions. “Persona desig- 
nata” means a person pointed out or des- 
cribed as an individual, as opposed to a per- 
son ascertained as a member of a class or 
as filling a particular character. In The Cen- 
tral Talkies Ltd. v. Dwarka Prasad, (1961) 3 
SCR 495 = (AIR 1961 SC 606), their Lord- 
ships (at page 501) quoted Osborn’s Concise 
Law Dictionary, 4th Edition, p. 253, and held 
that a persona designata is a person selected 
as an individual in his private capacity and 
not in his capacity as filling a particular cha- 
racter or office. In the present case, it can- 
not be legitimately argued that the Ceiling 
Act confers powers on the Tahsildar and the 
Collector, etc., not as filling the particulay 
character of a Revenue Officer. They func- 
tion in their official capacity as Revenue Offi- 
cers, although special powers are conferred 
on them under the special Act. See also 
Ram Milan v. Bansilal, ATR 1958 Madh Pra 
203 (FB).. The question in that case was 
whether the Deputy Commissioner, acting 
under Section 13 (3) of the C. P. and Berar 
Relief of Indebtedness Act (24 of 1939), was 
a persona designata. It was held that the 
Deputy Commissioner acted as a Revenue 
Officer and was not a persona designata, 


34. It was also urged by the learned 
Deputy Advocate General that Section 42 of 
the Ceiling Act must be read as an exclusive 
provision for revision under the Ceiling Act, 
because the legislature intended to curtail liti- 
gation. I am unable to accept this argument. 
The intention of the legislature is deposited 
in the words of statute and it is not permis- 
sible to call in aid outside consideration to 
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find another supposed intention. See the New 
Piecegoods Bazar Co. Ltd. v. The Commi. 
of TORS 1950 SCR 553 = (AIR 1950 

35. I have no doubt that there is no 
ambiguity about the meaning and scope of 
Sections 42 and 49 of the Ceiling Act. How- 
ever, I may recall the observations of the 
Supreme Court in Veluswami v. Raja Nainar, 
AIR 1959 SC 422, where it has been laid 
down that where two views are possible, one 
resulting in anomaly and the other not, it is 
the duty of the Court to adopt the latter, and 
not the former, seeking consolation in the 
thought that the law bristles with anomalies. 
Take, for instance, a case where a person 
has 100 acres of Jand in different divisions 
and a competent authority is appointed by 
the State Government under Section 2 (e) (iii) 
of the Ceiling Act, who is not a Revenue 
Officer. Now, in that case, from the decision 
of the competent authority, an appeal will 
lie to the Board of Revenue. But where a 
holder has 1000 acres of land in one and the: 
same sub-division, an appeal, from the orden 
of the Sub-Divisional Officer (competent au- 
thority), will lie to the Collector and the 
matter will stop there and not reach the 
Board of Revenue at all. This will be ano- 
malous. i 

36. The powers of revision under 
Section 50 of the Revenue Code are in the 
nature of supervisory powers. In the absence 
of clear language to the contrary, it is too 
much to suppose that the legislature intend- 
ed to shut out the supervisory authorities 
from satisfying themselves as to the legality 
or propriety of any order passed by, or as 
to the regularity of the proceedings of reve- 
nue officers subordinate to them. 


37. I must now point out the conflict- 
ing decisions for which this case was referred 
to this Bench. In Kale Khan v. Board of 
Revenue, 1970 Jab LJ 34 = 1970 MPLJ 917, 
it was held that a revision against an orden 
of a Revenue Officer under the Ceiling Act, 
is maintainable under Section 50 of the Reve- 
nue Code. A contrary view was taken in 
Satyanarayan v. Board of Revenue, Misc, 
Petn. No. 457 of 1968, D/- 5-8-1970 (Madh. 
Pra.) and, in Balmukand v. Board of 
Revenue, 1972 MPLJ 253 = (AIR 1972 
Madh Pra 105), the decision in Kale Khan’s 
case (supra) was followed. It must be men- 
tioned that although Kale Khan v. Board of 
Revenue, 1970 Jab LJ 34 (supra) had been 
decided on December 3, 1969, and had been 
reported in 1970 Jab LJ 34, that decision does 
not appear to have been brought to the notice 
of the Division Bench which heard Misc, 
Petn. No. 457 of 1968, D/- 5-8-1970 (Madh. 
Pra.) (supra): Likewise, the decision in Misc. 
Petn. No. 457 of 1968, D/- 5-8-1970 (Madh, 
Pra.) (supra) was not brought to the notice 
of the Division Bench which heard Bal- 
mukand v. Board of Revenue, 1972 MPLIJ 
253 = (AIR 1972 Madh Pra 105) (supra), 
(decided on December 22, 1971). 

38. I may now sum up the conclu- 
sions I have reached: 
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(1) Those who exercise original jurisdic- 
tion under the M. P. Ceiling on Agricultural 
Holdings Act, 1960, are of three categories. 

No. 1. A “Revenue Officer” within the 
meaning of Section 11 of the M. P. Land 
Revenue Code acting as a “competent autho- 
rity”, (as defined in Section 2 (e) of the Ceil- 
ing Act). ; 

No. 2. Such “Revenue Officer”, acting 
otherwise than as such “competent authority.” 

No. 3. Such “competent authority” who 
is not such Revenue Officer. i 

(2) In case of No. 1 or No. 2:— 

(a) From every order (other than an 
interlocutory order) an appeal lies under Sec- 
tion 41 @) of the Ceiling Act (not under 
Section 44 (1) of the Revenue Code) to the 
appellate authority competent to hear the ap- 
peals as specified in Section 44 (1) of the 
Revenue Code. Besides the Board of Reve- 
nue, all such appellate authorities are “Reve- 
nue Officers” within the meaning of Sec- 
tion 11 of the Land Revenue Code. 

(b) From an order passed in appeal 
under Section 41 (1) of the Ceiling Act, a 
second appeal does not lie under Section 44 
(2) of the Revenue Code (which has to be 
tead along with sub-section (1)) inasmuch as 
the order is not “under that Code or the 
rules made thereunder.” 

(c) From an order passed in appeal 
under Section 41 (i) of the Ceiling Act, a 
revision lies under Section 50 of the Reve- 
nue Code, read with Section 56 of the Code. 

(d) From an interlocutory order also, a 
revision lies in case of No. 2 under Sec- 
tion 50 of the Revenue Code, and in case of 
No. 1, under Section 42 of the Ceiling Act. 

(e) Power of revision under Section 50 
of the Code can be exercised suo motu by 
the competent revisional authority even when 
the order is appealable. 

(3) In case of No. 3:— 

(a) From every order (other than an 
interlocutory order) an appeal lies under 
Section 41 (ii) to the Board of Revenue. 

(b) From an order passed by the Board 
of Revenue in such appeal, the question of 
second appeal or revision does not arise. 

(c) From an interlocutory order, revision 
lies under Section 42 of the Ceiling Act. 

(d) Power of revision under Section 42 of 
the Ceiling Act can be exercised suo motu 
by the competent revisional authority, even 
when the order is appealable. 

(e) Since by virtue of Section 2 (p) of 
the Ceiling Act, read with Section 11 of the 
Revenue Code, the Commissioner, while exer- 
cising jurisdiction under Section 42 of the 
Ceiling Act, is a “Revenue Officer”, a revi- 
sion will He from his order to the Board of 
Revenue under Section 50 of the Revenue 
Code, read with its explanation and Sec- 
tion 56 of that Code. 

(4) The expression “every order” in Sec- 
tion 41 of the Ceiling Act means an order 
which determines the rights a ne pe 

ies; it does not include within i 
TE orders which do not 
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affect any right or liability of the parties, but 
are merely steps taken towards the final ad- 
judication and for assisting parties in thə 
prosecution of their case in the pending pro- 
ceedings; they regulate the proceedings only. 

(5) By virtue of Section 56 of the Reve- 
nue Code, an order passed by a Revenue 
Officer under the Ceiling Act is revisable 
under Section 50 of the Land Revenue Code. 

6) The expression “for the time being 
in force” refers to the time when the order 
in question is passed; not to the date of ihe 
commencement of the enactment in which it 
occurs, 

(7) The wider import bestowed upon the 
word “order” in Section 56 of the Revenue 
Code is curtailed by the restrictive provision 
in Section 44 (1) of the Code, so that an 
order passed “under any other enactment” is 
not appealable under the latter section. 

(8) Sub-sections must be read as parts of 
an integral whole. No sub-section can be 
tread as divorced from or independent of the 
others unless to do so results in absurdity. 
AIR 1960 SC 122 and AIR 1962 SC 1543. 
A second appeal, under sub-section (2) of 
Section 44 of the Revenue Code lies only 
from an order passed in appeal under sub- 
section (1) of that section. 

(9) The right of appeal is a substantive 
right; it is a creature of the statute; it must 
be expressly conferred by the statute; it can- 
not be implied nor borrowed by analogy from 
another enactment. 

(10) The impact of Section 49 of the 
Ceiling Act is not to make the Act a self- 
contained one; it merely gives overriding 
effect to the provisions of that Act in case 
of inconsistency with the provisions of an- 
other enactment, etc. 

(11) A Revenue Officer, while exercising 
powers under the Ceiling Act, is not “per- 
sona designata”, which expression refers to a 
person who is pointed out or described as 
an individual as opposed to a person ascer- 
tained as a member of a class or as filling 
a particular character. 


39. In the present case, the Collector, 
Hoshangabad, acting as the competent au- 
thority under the Ceiling Act, passed an order 
under Section 11 (3) of that Act, holding that 
the petitioner No. 1 held, as surplus land, 
177.96 acres in villages Jamani, Teekhad and 
Barakhedi in that district. He was declared 
to be holding, on the appointed day, 502.77 
acres of land in villages Dabakala, Jamani, 
Teekhad, Barakhedi and Jhiri, in the Hoshan- 
gabad district. Certain sales had been ef- 
fected. The petitioner No. 1 preferred an 
appeal to the Commissioner, Bhopal Division, 
from the above order of the Collector. That 
appeal was dismissed. The petitioner No. 1 
then preferred a second appeal to the Board 
of Revenue. That appeal was dismissed as 
untenable. The Board of Revenue further 
held that it could not be treated as a revi- 
sion inasmuch as no revision under Sec- 
tion 50 of the Revenue Code lies from an 
order passed under the Ceiling Act. In this 
petition, the petitioners have prayed that the 
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orders of the Collector, the Additional Com- 
missioner and the Board of Revenue be 
quashed. 


40. In this case, the order of the Col- 
lector was under Section 11 (3) of the Ceil- 
ing Act. It was an interlocutory order and 
final order under Section 11 (5) was to be 
passed later on. It was not appealable under 
Section 41 (i) of the Ceiling Act. The ap- 
peal before the Commissioner was, therefore, 
not competent and a fortiori a second appeal 
before the Board of Revenue did not lie. 
That apart, the second appeal before the 
Board of Revenue was wholly incompetent 
inasmuch as there is no provision at all for 
a seocnd appeal from any order passed under 
the Ceiling Act. It follows that no revision 
lay from the order of the Commissioner, which 
was passed in an incompetent appeal. Thus, 
the second appeal and the’ alternative prayer 
before the Board of Revenue for hearing it 
as a revision, were both liable to be dismiss- 
ed as not competent. However, the Board 
of Revenue was in error when it held that 
it had no power of revision under Sec. 50 
of the Revenue Code. I have held that the 
Board has that power. The petitioner could 
have filed a revision against the order of 
the Collector, to the Commissioner under 
Section 42 of the Ceiling Act and a further 
revision before the Board of Revenue under 
Section 50 of the Revenue Code. But he did 
not do so. Nevertheless, the Board of Reve- 
nue had the power to revise, even without 
an appropriate application for revision, the 
Collector’s order. Whether it would inter- 
fere or not is a different matter. On this 
short ground, the order of the Board of 
Revenue has to be quashed. 


41. In the result, the petition is partly 
allowed. It is held that the appeal prefer- 
ted by the petitioner before the Commis- 
sioner was not competent and that the second 
appeal preferred by him before the Board 
of Revenue was not competent. But the Board 
has power of revision under Section 50 of 
the Land Revenue Code. The case shall, 
therefore, go back to the Board of Revenue 
for proceeding with the matter in the light 
of this order. There shall be no order fon 
costs. The outstanding amount of the secu- 
tity deposit shall be refunded to the peti- 
tioners. 


A. P. SEN and SINGH, JJ.:— 42. The 
petitioners by this petition under Articles 226 
and 227 of the Constitution call into ques- 
tion an order of the Board of Revenue, pass- 
ed on July 4, 1968. The Collector, Hoshanga- 
bad, on January 31, 1966, acting as Compe- 
tent Authority under the Madhya Pradesh 
Ceiling on Agricultural Holdings Act, 1960, 
passed an order under Section 11 (1) of the 
Act proposing to declare 177.96 acres of land, 
belonging to the petitioner Ravishanker, as 
surplus and directing publication of a draft 
statement as required by Section 11 (3). 
Ravishanker filed an appeal against the order 
of the Competent Authority to the Addi- 
tional Commissioner, Hoshangabad, under 


A.I. R. 


Section 41 of the Act which was dismissed on 
October 31, 1966. He then filed a second 
appeal against the order of the Additional 
Commissioner to the Board of Revenue which 
was dismissed on July 4, 1968. The Board 
of Revenue held that as tbere was no provi- 
sion for second appeal in the Ceiling Act, the 
appeal filed by Ravishanker was incompe- 
tent. It was also held that the appeal could 
not be heard as a revision, as no revision was 
maintainable either under the Ceiling Act op 
the Madhya Pradesh Land Revenue Code, 
1959 against the appellate order of the Com- 
missioner passed under the Ceiling Act. It 
is this order of the Board of Revenue which 
has been challenged in this petition. As dif- 
ferent views have been expressed by dif- 
ferent Division Benches of this Court on the 
questions involved, this petition along with 
two, other similar petitions has been placed 
before this Full Bench. 


43. Learned counsel for the peti- 
tioners contends that the appeal filed to the 
Board of Revenue was competent under Sec- 
tion 44 (2) of the Land Revenue Code and 
alternatively the appeal could have been en- 
tertained as a revision under Section 50 of 
the Code. The learned Deputy Advocate 
General who appears for the State on the 
other hand submits that the Ceiling Act is a 
complete Code and remedies not provided in 
the Act are not available by recourse to the 
Land Revenue Code. 


44, To appreciate the rival conten- 
tions it is necessary first to notice the rele- | 
vant provisions of the Land Revenue Code 
and the Ceiling Act. 

The Land Revenue Code was enacted in 
1959 and it bears the usual pattern of a 
revenue code. Section 11 of the Code ope- 
rates a heirarchy of Revenue Officers of the 
following classes: 

“Commissioners 
Commissioners); 

Settlement Commissioners (including Ad- 
ditional Settlement Commissioners); 

i E (including Additional Collec- 
ors); 
Settlement Officers; 

Sub-Divisional Officers; 

Assistant Collectors; 

Deputy Collectors; 

Assistant Settlement Officers: 

3 p n (including Additional Tashil- 
ars); 

Superintendents of Land Records; 

Naib-Tahsildars; 

Assistant Superintendents of Land Re- 
cords.” 

All Revenue Officers in a Division are sub- 
ordinate to the Commissioner and all Reve- 
nue Officers in a District are subordinate to 
the Collector (Section 12). Chapter If of the 
Code provides for the constitution of a Board 
of Revenue and its jurisdiction. The Board 
is the highest appellate and revisional autho- 
rity and has powers of superintendence over 
all authorities in respect of all matters sub- 
ject to its appellate or revisional jurisdiction. 


(including Additional 
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Chapter V of the Code deals with the 
subject of Appeal, Revision and Review. This 
Chapter begins with Section 44 which makes 
provision for First and Second Appeals and 
appellate authorities; it reads as follows:— 


“Section 44. Appeal and appellate autho- 
rities. — (1) Save where it has been other- 
wise provided, an appeal shall lie from every 
original order under this Code or the rules 
made thereunder— 

(a) if such order is passed by any Reve- 
nue Officer subordinate to the Sub-Divisional 
Officer, whether or not the officer passing 
the order is invested with the powers of the 
Collector — to the Sub-Divisional Officer; 

(b) if such order is passed by the Sub- 
Divisional Officer, whether or not invested 
with the powers of the Collector — to the 
Collector; 

(c) if such order is passed by any Reve- 
nue Officer subordinate to the Settlement 
Officer — to the Settlement Officer; 


(d) if such order is passed by any Reve- 
nue Officer in respect of whom a direction 
has been issued — under sub-section (3) of 
Section 12 or sub-section (2) of Section 21 — 
to such Revenue Officer as the State Gov- 
ernment may direct; 

(e} if such order is passed by a Collec- 
tor whether exercising the powers of Collec- 
tor or Settlement Officer during the currency 
of the term of settlement —- to the Commis- 
sioner; 

(f) if such order is passed by a Settle- 

ment Officer, whether exercising the powers 
` of Settlement Officer or the powers of a Col- 
lector in connection with any settlement ope- 
ration unless otherwise expressly provided — 
to the Settlement Commissioner; 


(g) if such order is passed by the Com- 
missioner or the Settlement Commissioner —— 
to the Board. 

(2) A second appeal shall lie against any 
order passed in first appeal— 

G) by the Sub-Divisional Officer or the 
Collector to the Commissioner; 

Gi) by the Settlement Officer to the Set- 
tlement Commissioner; 

Gii) by the Commissioner to the Board.” 
Section 46 enacts that there can be no ap- 
peal against certain orders e.g., an order of 
an interim nature. Section 47 provides the 
period of limitation within which appeals 
ought to be referred. Section 48 requires that 
a certified copy of the order appealed against 
should accompany every petition of appeal, 
review or revision. Section 49 empowers the 
appellate authority to summarily reject an 
appeal and to confirm, vary or reverse the 
order appealed against after hearing the par- 
ties. 

Section 50, which provides for revisions, 
reads as follows:— 

“S. 50 (1) The Board or the Commis- 
sioner or the Settlement Commissioner or the 
Collector or the Settlement Officer may at 
any time on its/his motion or on the appli- 
cation made by any party for the purpose of 
satisfying itselffhimself as to the legality or 
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propriety of any order passed by or as to 
the regularity of the proceedings of any 
revenue officer subordinate to it/him call for 
and examine the record of any case pend- 
ing before, or disposed of by, such officer, 
may pass such order in reference thereto as 
it/he thinks fit: 
Provided that— 


G) no application for revision shall be 
entertained— 

(a) against an order 
this Code; 

(b) against an order of the Settlement 
Commissioner under Section 210; 

(ii) no such application shall be enter- 
tained unless presented within sixty days to 
the Commissioner or the Settlement Commis- 
sioner; or the Collector or the Settlement 
Officer, as the case may be, or within ninety 
days to the Board’ of Revenue from the date 
of the order and in computing the period 
aforesaid, time requisite for obtaining a copy 
of the said order shall be excluded; 


Gii) no order shall be varied or reversed 
in revision unless notice has been served on 
the parties interested and opportunity given 
to them of being heard. 


appealable under 
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Explanation — For the purpose of this 
section all Revenue Officers shall be deemed 
to be subordinate to the Board.” 


Section 51 empowers the Board and any 
Tevenue Officer to review any order. Sec- 
tion 56, which occurs at the end of Chapter 
V, defines the word ‘order’ as used in the 
Chapter as under: 


“S. 56. Construction of order. — In this 
Chapter the expression “order” means the 
formal expression of the decision given by 
the Board or a Revenue Officer in respect of 
any matter in the exercise of its/his powers 
under this Code or any other’ enactment for 
the time being in force.” 


45. Coming to the Ceiling Act, this 
Act was enacted in 1960 and the object of 
the Act as disclosed by its long title is “to 
provide for the imposition of ceiling on agri- 
cultural holdings, acquisition and disposal of 
surplus land and matters ancillary thereto.” 
The essential powers for implementing the 
Act are entrusted to Competent Authorities 
constituted under the Act although some 
minor powers are also conferred on reve- 
nue officers. “Competent Authority” as de- 
fined in Section 2 (e) means: 

“(i) in respect of a holder whose entire 
land is situate within the sub-Division, the 
Sub-Divisional Officer; 

Gi) in respect of a holder whose entire 
land is situate in more than one sub-Divi- 
sion of the same district, the Collector: and 

(iii) in respect of a holder whose entire 
land is situate in more than one district such 
authority as may be appointed by the State 
Government.” 

Chapter I of the Act deals with the sub- 
ject of exemptions and restrictions on trans- 
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fer of land. By Section 4, which occurs in 
this Chapter, the competent authority is au- 
thorised to declare as void transfers and par- 
titions made in anticipation of and to defeat 
the provisions of the Act. An order of the 
competent authority made under this section 
is appealable to the Board of Revenue; the 
section further declares that 


“the decision of the Board and subject 
to the decision of the Board in appeal the 
decision of the competent authority shall be 
final.” 


Chapter III of the Act deals with the 
topics of Fixation of Ceiling area, determi- 
nation of surplus land and acquisition there- 
of. Ceiling area is fixed by Section 7 of the 
Act. A holder of the land is required by 
Section 8 to furnish a statement with parti- 
culars to the competent authority who then 
after collecting information prepares a draft 
statement under Section 11 (1) containing 
amongst other matters description of the land 
which the authority proposes to declare sur- 
plus. After receiving objections and decid- 
ing them the competent authority publishes a 
final statement under Section 11 (6) specify- 
ing therein the land to be retained by the 
holder and the land declared to be surplus. 
The land declared surplus vests in the State 
under Section 12. 


Provision for payment of compensation 
for acquisition of surplus land is made undet 
Chapter IV. The competent authority deter- 
mines the compensation under Section 19 of 
the Act in accordance with the rules contain< 
ed in Schedule IX. Provision is then imada 
in Chapter V of the Act for determination 
of debts of the holder of surplus land and 
for distribution of compensation money 
amongst the creditors. Powers in that behalf 
are conferred on the competent authority and 
his orders under Chapter WV are appeal- 
able under Section 33 to the Dist- 
Tict Court or the High Court depend- 
ing upon the valuation of the debt or claim. 
Section 34 makes the decision of the com- 
petent authority under Chapter V final where 
no appeal is preferred. Chapter VI deals 
with disposal of surplus land vesting in the 
State under Section 12. 


Chapter VII is the last Chapter in the 
Act and it deals with miscellaneous but some 
important matters. Section 41 in this Chap- 
ter makes provision for an appeal against 
every order of a revenue officer or competent 
authority under the Act and Section 42 pro- 
vides for revision against any order of the 
competent authority or as to regularity of the 
proceedings of any competent authority. 
These sections read as follows: 


“S. 41. Appeals. — Except where the 
provisions of this Act provide otherwise, 
against every order of a Revenue Officer or 
competent authority under this Act or the 
rules made thereunder, an appeal shall lie— 

(i) if such order is passed by Revenue 
Officer as competent authority or otherwise— 
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to the authority competent to hear appeals 
under sub-section (1) of Section 44 of the 
Madhya Pradesh Land Revenue Code, 1959 
(No. 20 of 1959) from an order passed by a 
Revenue Officer of the same rank under the 
said Code; 


Gi) if such order is passed by the com- 
petent authority where such authority is an 
officer other than a Revenue Officer appoint- 
ed under sub-clause (iii) of clause (e) of Sec- 
tion 2 to the Board of Revenue as if such 
officer were an Additional Settlement Commis- 
ra appointed under Section 65 of the said 

e. 


“S. 42. Revision. — The Board of Reve- 
nue or the Commissioner may on its/his 
motion or on the application by any party at 
any time for the purpose of satisfying itself/ 
himself as to the legality or propriety of any 
order passed by or as to the regularity of the 
proceedings of any competent authority sub- 
ordinate to it/him call for and examine the 
record of any case pending before or dispos- 
ed of by such competent authority, and may 
pass such orders in reference thereto as it 
thinks fit: 


Provided that it/he shall not vary or re- 
verse any order unless notice has been served 
on the parties interested and opportunity 
given to them for being heard; 


_ Provided further that no application for 
revision shall be entertained against an order 
panine. iici an appeal is provided under 


Sections 43 and 44 respectively provide for 
court-fee and limitations relevant to the pro- 
ceedings under the Act. Section 49 which 
gives an overriding effect to the Act reads: 


“S. 49. Act to override other enactments, 
contracts, etc. — The provisions of this Act 
and any rules made thereunder shall have 
effect, _notwithstanding anything inconsistent 
therewith contained in any other enactment 
for the time being in force or any custom, 
usage or agreement or decree or order of a 
court or other authority.” 


46. A reading of Section 41 of the 
Ceiling Act will go to show that it provides 
for an appeal against the orders of a revenue 
officer or a competent authority passed under 
the Act or the rules made thereunder and it 
also indicates the authorities who are compe- 
tent to hear the appeals under that section. 
It has already been seen that a competent 
authority is either a Sub-Divisional Officer or 
a Collector or, if the land of a holder is 
situate in more than one district, any officer 
appointed by the State Government under 
Section 2 (e) (ii). In cases falling under 
Section 2 (e) (iii) the State Government may 
appoint a revenue officer or any other officer 
or authority to be the competent authority. 
The competent authority may, therefore, be 
either a revenue officer or any other officer 
appointed by the State Government. If the 
competent authority is not a revenue officer, 
the forum of appeal against the orders of 
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such authority is the Board of Revenue. But 
if the competent authority is a revenue offi- 
cer, appeals against the orders of such autho- 
tity lie to the authority competent to hear ap- 
peals under Section 44 (1) of the Land Reves 
nue Code from an order passed by a revenue 
officer of the same rank under the said Code. 
Now, the Board of Revenue and other reve- 
nue authorities functioning under Section 44 
(1) of the Land Revenue Code have been em- 
powered to hear appeals under Section 41 of 
the Ceiling Act not as persona designata but 
as regular appellate authorities which are con- 
stituted and function under the Land Reve- 
nue Code. As defined in Osborn’s Concise 
Law Dictionary, which definition has been 
approved by the Supreme Court, persona 
designata means “a person who is pointed 
out or described as an individual as opposed 
to a person ascertained as a member of a 
class or as filling a particular character”; 
(Central Talkies Ltd. v. Dwarka Prasad, AIR: 
1961 SC 606 at pp. 608, 609; Ramchandra v. 
State of U. P., ATR 1966 SC 1888 at p. 1889). 
Tested on this definition, the appellate autho- 
ities constituted under the Land Revenue 
Code while deciding an appeal under Sec- 
tion 41 of the Ceiling Act cannot be said to 
function as persona designata. For the same 
reason, revisional authorities under Sec. 42 
of the Ceiling Act are not persona designata 
but regular revenue authorities constituted 
under the Land Revenue Code. Indeed, the 
learned Deputy Advocate General does not 
dispute this legal position. 


The argument of the learned Deputy 
Advocate General is that although the autho- 
rities who hear appeals and revisions under 
Sections 41 and 42 of the Ceiling Act are not 
persona -designata but revenue authorities 
constituted and functioning under the Land 
Revenue Code, yet any further appeal or 
revision that may otherwise have been open 
under the Land Revenue Code is impliedly ex- 
cluded because the Ceiling Act is a complete 
Code. It is pointed out that the Ceiling Act 
itself provides for the appeal and revision 
against orders of the competent authority, 
prescribes court-fee and limitation for such 
appeals and revisions and these provisions 
appear to be exhaustive. It is also argued 
that the Ceiling Act is a special and later 
Act and in case of inconsistency with any 
other enactment has an overriding effect, and 
that omission to provide for further appeals 
or revisions in the Ceiling Act itself creates 
inconsistency which displaces the application 
of the provisions of the Land Revenue Code. 


47. The principles bearing upon the 
questions involved have been settled in a 
number of cases. In ILR 39 Mad 617 = 
(ATR 1916 PC 21) an appeal was taken to 
the District Court under Section 10 of the 
Madras Forest Act, 1882, against an order 
of the Forest Settlement Officer rejecting a 
claim of title to certain lands declared as re- 
served forest. As second appeal was then 
filed in the High Court under Section 584 of 
the Code of Civil Procedure, 1882, against the 


R. Dube v. Board of Revenue (FB) 


[Prs. 46-47] M. P. 65 


decision of the District Court. The Forest 
Act did not provide for any appeal to the 
High Court, but it also did not enact that 
the order of the District Court in appeal 
shall be final or that it shall not be called 
in question in further appeal. It was con- 
tended that the Forest Act was a complete 
code and as no further appeal was provided 
against the decision of the District Court in 
that Act no appeal lay to the High Court. 
In rejecting this argument the Privy Council 
Said: 

“When proceedings of this character 
reach the District Court, that the Court is 
appealed to as one of the ordinary Courts of 
the country, with regard to whose procedure, 
orders and decrees the ordinary rules of the 
Civil Procedure Code apply.” 


kk my ee 


“If the ordinary Courts of the country are 
seized of a dispute’ of that character (i.e., in- 
volving a legal right), it would require a sps- 
cific limitation to exclude the ordinary inci- 
dents of litigation.” (p. 624). i 
It will be seen that what the Privy Council 
stressed was that to exclude the ordinary 
incidents of litigation, i.e, appeals or revi- 
sions, under the general law a specific limita- 
tion has to be enacted in the special law 
under which the litigation arises. The case 
also shows that the argument that the spe- 
cial Act is a self contained Code so as to ex- 
clude further appeals or revisions not specifi- 
cally provided in it is not admissible unless 
a specific provision excluding appeals or revi- 
sions under the general law is made in the 
special Act. 

Chhellikani Rama Rao’s case, AIR 1916 
PC 21 was followed in Maung Ba Thaw v. 
Ma Pin, ATR 1934 PC 81 where an appeal 
to the Privy Council was sustained under 
Sections 109 and 110 of the Civil Procedure 
Code, 1908 from a judgment: of the High 
Court passed in an appeal under Section 75 
of the Provincial Insolvency Act, 1920 against 
a decision of the District Court under Sec- 
tion 4 (1) of the same Act, although no fur- 
ther appeal is provided in the Act. It is in- 
teresting to notice that Section 4 (2) of the 
Insolvency Act provides that subject to the 
provisions of the Act and notwithstanding 
anything contained in any other law for the 
time being in force every decision of the 
District Court under Section 4 (1) shall be 
final, yet appeals to the Privy Council under 
Sections 109 and 110 of the Civil Procedure 
Code were not held to be excluded, for there 
is no provision in the Insolvency Act which 
makes the decision of the High Court in ap- 
peal under Section 75 final. 


Then in Hem Singh v. Basant Das, AIR 
1936 PC 93 same principle was applied. In 
this case an appeal was taken to the Privy 
Council under Sections 109 and 110 of the 
Civil Procedure Code, 1908, against a judg- 
ment of the High Court passed in an appeal 
from an order of the ‘Tribunal under the 
Punjab Sikh Gurudwara Act which made no 
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provision for further appeal. The Privy 
Council in entertaining the appeal rejected 
the argument that the Gurudwara Act was 
a complete code and approved the passage 
that we have earlier extracted from Chelli- 
kani Rama Rao’s case, AIR 1916 PC 21. 
The principle was reaffirmed by the Privy 
- Council in Adaikappa v. Chandrashekhara, 
_ AIR 1948 PC 12. 


These cases of the Privy Council were 
followed by the Supreme Court in N. S. 
Thread Co. v. James Chadwick and Bros., 
AIR 1953 SC 357 where it was held that the 
decision of a Single Judge of the High Court 
in an appeal preferred under Section 76 of 
the Trade Marks Act, 1940 is appealable 
under the Letters Patent to a Division Bench 
of the High Court. Again, in Collector, 
Varanasi v. Gauri Shanker, AIR 1968 SC 
384 the principles were restated and an ap- 
peal to the Supreme Court under Article 136 


of the Constitution was held to be compe- - 


tent against the determination of the High 
Court in appeal under Section 19 (1) of the 
Defence of India Act, 1939. 


In all these cases which have so far been 
noticed, in the special statute, under which 
an appeal was provided to an established 
Court, no provision was made limiting any 
further right of appeal available under the 
general law and hence the judgment of the 
Court in appeal under the special statute 
be held to be appealable under the general 
aw. 


In contrast to these cases, in S. A. Indus- 
tries v. Sarup Singh, AIR 1965 SC 1442 it 
was held that no appeal under the Letters 
Patent was maintainable against the judgment 
of a Single Judge passed in an appeal under 
Section 39 of the Delhi Rent Control Act, 
1958. This conclusion was reached on the 
ground that Section 43 of the Delhi Rent 
Control Act contains an express limitation 
of any furthér appeal and makes the Act a 
self contained Code. Section 43 reads: 


“Save as otherwise expressly provided in 
the Act, every order made by the Controller 
or an order passed on an appeal shall be 
final and shall not be called in question in 
any original suit, application or execution 
proceeding.” 

Similarly, in AYR 1966 SC 1888 at p. 1891 
it was pointed out that an appeal or revision 
against an order of a Civil Court made in a 
reference under Section 146 of the Code of 
Criminal Procedure would have been compe- 
tent but for Clause (1-D) of that section 
which expressly bars any appeal or revision. 


Then in Anandrao v. Board of Revenue, 
1963 MPLJ 238 the question was whether a 
revision lay to the Board of Revenue under 
Section 39 of the Madhya Bharat Revenue 
Administration and Ryotwari Land Revenue 
and Tenancy Act, 1950, from an order of 
the Collector passed in an appeal against an 
order of the Tahsildar under Section 23 of 
the Madhya Bharat Abolition of Jagirs Act, 
1951. A Full Bench of this Court, which 
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considered that question, accepted the prin- 
ciple that in the absence of an express limi- 
tation an order passed by an established 
revenue authority in an appeal under a spe- 
cial Act concerning a legal right is open to 
normal appeals or revisions provided in the 
Land Revenue Code. But express limitation 
of any further right of appeal or revision 
was found in Sections 23 and 34 (2) of the 
Abolition Act and, therefore, it was beld 
that the decision of the Collector was not 
revisable by the Board of Revenue. Sec- 
tion 23 provided that the Collector’s deci- 
sion in appeal “shall be final” and Sec- 
tion 34 (2) enacted that except as otherwise 
provided in the Act, no order of the Tahsil- 
dar or the Collector under the Act “shall be 
called in question in any Court.” These 
provisions were construed to completely bar 
any further challenge to the order of the 
Collector. 


A review of the case law very clearly 
brings out that when a legal right is involv- ` 
ed conferral of jurisdiction by a special Act 
on an existing Court will make available to 
the litigant further appeals or revisions that 
may be open under the general law against 
the order of the Court, unless the special Act 
contains a specific limitation to exclude such 
appeals or revisions. This principle is ap- 
plicable not only to a Civil Court but also 
to a revenue Court or authority constituted 
under the general revenue law of the State. 


48. There can be no doubt that the 
Ceiling Act is an Act which affects rights of 
a holder of land and the proceedings that 
commence under the Act before the compe- 
tent authority involve determination of legal 
rights. Sections 41 and 42 of the Act con- 
fer appellate and  revisional jurisdiction 
against the orders of the competent autho- 
rity on the revenue authorities established 
under the Land Revenue Code. The Act in 
Sections 43 and 44 also provides court-fee 
and limitation applicable to the appeal and 
revision under Sections 41 and 42. But for 
all subsequent stages the Act is silent and 
the future conduct and career of the appeal 
or revision becomes regulated by the Land 
Revenue Code. Therefore, any further ap- 
peal or revision provided in the Code be- 
comes available to a litigant in a proceeding 
arising under the Ceiling Act. 


The argument that the Ceiling Act is a 
self contained Code which bars any further 
appeal or revision under the Code cannot be 
accepted, for there is no specific provision 
in the Ceiling Act which makes the order 
passed in appeal oor revision under Sec- 
tions 41 and 42 final and conclusive and not 
open to any further appeal or revision. It 
is interesting to notice that the Act in Sec- 
tions 4 (3) and 33 enacts finality clauses 
for appeals arising under those sections, but 
no similar provision has been made for ap- 
peals and revisions coming under Secs. 41 
and 42. This omission supports the conclu- 
sion that the orders passed under Sections 41 
and 42 are not final and conclusive and are 





subject to such appeal and revision as may 
be open under the Land Revenue Code. 


It is true, as has been argued, that the 
Ceiling is a special and later Act and in 
case of inconsistency has overriding effect 
over the provisions of the Land Revenue 
Code, but there is no inconsistency in the 
matter of availability of further appeal or 
revision from orders passed under Secs. 41 
and 42 of the Ceiling Act, because, as al- 
ready stated, the Act is silent on that point. 
The various cases already noticed clearly 
show that unless specific limitation is made 
in the special Act the normal remedies of 
appeal and revision available against the 
orders of an existing Court begin to apply 
when proceedings under the special Act 
reach that Court. Thus, according to the 
tule of construction applicable to the situa- 
tion under consideration silence is not enough 
and if the intention is to exclude further ap- 
peal and revision under the general law the 
special Act must say so specifically. 


Then it is argued that orders passed by 
a competent authority, who is a revenue offi- 
cer and not a persona designata, would have 
been revisable under Section 50 of the Land 
Revenue Code yet a provision for revision 
was made in Section 42 of the Ceiling Act 
which goes to show that the intention was 
to make the Act exhaustive. We will as- 
sume for the purpose of this argument that 
the competent authority is not a persona 
designata and that ordinarily if no provision 
had been made in the Ceiling Act as a revi- 
sion would have been competent against its 
orders under Section 50 of the Land Reve- 
nue Code. However, we do not accept the 
contention that simply because a provision 
for revision is made against the orders of 
the competent authority in Section 42 of the 
Ceiling Act the Act should be construed to 
be so exhaustive as to bar any further ap- 
peal or revision. The Act is exhaustive only 
to the extent it provides or covers the field. 
Therefore, a provision for revision against 
the orders of the competent authority in the 
Ceiling Act excludes revisions under Sec- 
tion 50 of the Land Revenue Code against 
the orders of the competent authority. But 
a further revision under Section 50 of the 
Land Revenue Code against the order of the 
revising authority made under Section 42 of 
the Ceiling Act is not excluded, for the Ceil- 
ing Act is silent on that point and this area 
is not covered by it. : 

For these reasons we are of opinion that 
orders passed under Sections 41 and 42 of 
the Ceiling Act are subject to such further 
appeal or revision as may be open under 
general provisions of the Land Revenue 
Code. 

49. The next question is as to what 
are the appeals and revisions which are open 
under the Land Revenue Code against the 
orders passed by a revenue authority under 
Sections 41 and 42 of the Ceiling Act. 

For examining this question we have to 
turn to the provisions in Chapter V of the 
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Land Revenue Code. Section 44 in 
that Chapter, which we have already extract- 
ed, provides for appeals. The section is 
divided into two sub-sections. The first sub- 
section provides for a first appeal “from 
every original order under this Code or the 
rules made thereunder.” This sub-section is, 
therefore, limited to appeals against original 
orders passed in exercise of the powers con- 
ferred by the Code or the rules made there- 


under. The second sub-section which deals 
with second appeals is more general. It 
provides for a second appeal from “any 


order passed in first appeal” by certain cate- 
gories of officers. These words are wide 


“enough to include any appellate order, whe- 


ther passed under the first sub-section or 
under any other enactment. The conditions 
that give rise to a right of second appeal 
under the second sub-section are: first, that 
the order sought to be appealed against 
must be an order passed in first appeal; and 
secondly, that the order must have been 
passed by Sub-Divisional Officer, or Collect- 
or, or the Settlement Officer, or the Commis- 
sioner. But the order appealed against may 
be an order passed in first appeal under the 
first sub-section or any other enactment 
which will include the Ceiling Act. This 
construction is supported by the definition 
of the word “order” given in Section 56, 
which is the last section in Chapter V of the 
Code. By this section orders passed under 
any other enactments for the time being in 
force are brought in expressly within the 
meaning of the word “order”. This defini- 
tion must apply for construing the word 
“order” in the second sub-section of Sec- 
tion 44. In our opinion, therefore, an order 
passed in appeal under Section 41 of the 
Ceiling Act by one of the officers mention- 
ed in the second sub-section of Section 44 
of the Land Revenue Code will be appeal- 
able under that provision. 


But then it is said that as sub-sections (1) 
and (2) of Section 44 are parts of the same 
section, the subject-matter of the second sub- 
section must be held to be limited to the 
subject-matter covered by the first sub-sec- 
tion, and that we must read the words “any 
order passed in first appeal”, as they occur 
in the second sub-section, as meaning “any 
order passed in first appeal under sub-sec- 
tion (1)”. We do not find any justification 
for this interpolation. No rule of construc- 
tion permits us to do so. The second sub- 
section is quite plain and unambiguous and 
by giving to it its ordinary natural meaning 
no injustice, absurdity or anomaly results. 
In the circumstances, it is impermissible to 
read the words which are not there in it or 
to cut down its scope by recourse to the 
subject-matter of the first sub-section. “It is 
clear” states Craies “that whether an enact- 
ment be printed as part of one sub-section 
or contained in another section, it can make 
no difference to the construction of the Sta- 
tutes”, (Craies on Statute Law, Seventh Edi- 
tion, page 217). In (1877) 46 LJQB 417 at 
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page 420 the scope of the last clause of Sec- 
tion 16 of the Regulation of Railways Act, 
1868 was sought to be cut down by recourse 
to the subject-matter of the earlier clauses 
of the section and Mellish, L. J., in reject- 
ing the contention said: “I am not aware that 
there is any such rule of construction of an 
Act of Parliament.” 


The point may be examined by looking 
at the analogous sections of the Code of 
Civil Procedure, 1908. Section 100 of the 
Code has not been construed to be limited 
to the appeals arising from decrees passed 
in first appeal under Section 96; (See ILR 
39 Mad 617 = (AIR 1916 PC 21)). Simi- 
larly, Sections 109 and 110 are not limited 
to appeals arising under the preceding sec- 
tions of the Code, viz., Sections 96, 100 and 
104; (See the cases of AIR 1934 PC 81 and 
AIR 1936 PC 93). Now, will it make any 
difference of the enactments contained in 
Sections 96, 100, 104, 109 and 110 instead 
of figuring as different sections are grouped 
together in one section? ‘The answer to this 
question must be in the negative, because 
what is controlling is the language of the 
enactment and not the consideration that 
the enactment occurs as a section by itself 
or is contained in another section. On the 
same reasoning the second sub-section of Sec- 
tion 44 of the Land Revenue Code must be 
construed as an independent provision and 
not limited to the subject-matter covered by 
the first sub-section. 


In our opinion, therefore, an order pass- 
ed in appeal under Section 41 of the Ceil- 
ing Act by one of the officers mentioned in 
the second sub-section of Section 44 of the 
Land Revenue Code will be appealable under 
that provision. However, no appeal will lie 
from an order passed in revision under Sec- 
tion 42 of the Ceiling Act, for, as already 
seen, the second sub-section of Section 44 of 
the Land Revenue Code permits an appeal 
only from an order passed in first appeal and 
not from an order passed in revision. 


But an order passed in revision under 
Section 42 of the Ceiling Act will be revi- 
sable under Section 50 of the Land Revenue 
Code, for the power of revision under that 
section extends to any order passed by any 
revenue officer. By reading the definition of 
“order” as given in Section 56 for constru- 
ing Section 50, it is clear that revision under 
that section is available against any order 
passed under the Code or against any order 
passed under any enactment for the time 
being in force, which will include an order 
passed under Section 42 of the Ceiling Act. 
The Commissioner and the Board of Reve- 
nue are the only two authorities which can 
pass an order in revision under Section 42. 
There can be no question of any revision 
against an order passed by the Board of 
Revenue, for it is the highest revenue autho- 
rity. But the order of the Commissioner 
passed in a revision under Section 42 of the 
Ceiling Act will be revisable by the Board of 





Board of Revenue (FB) 


A.I. R. 


Revenue under Section 50 of the Land Reve- 
nue Code. 

The learned Deputy Advocate-General 
submitted that in Section 56 of the Land 
Revenue Code the words “enactment for the 
time being in force” should be limited in the 
context to the enactments that were in force 
at the time when the Code was enacted and 
not to Jater enactments. It is not disputed 
that these words in their normal connotation 
are capable of embracing all later enactments 
that may be in force at the time when the 
question of filing an appeal or revision arises, 
We do not find anything in the context to 
depart from the natural meaning of the 
words and to limit their operation to the 
enactments in force at the time when the 
Code was enacted. Had that been the inten- 
tion of the legislature, it could have very 
easily used the words “enactment at present 
in force” instead of using the words “enact- 
ment for the time being in force.” 


50. Our conclusions on the points 
material for the disposal of this petition and 
the two other connected petitions are: 


(A) A second appeal lies under Sec- 
tion 44 (2) of the Land Revenue Code from 
an order passed in appeal under Section 41 
of the Ceiling Act. 


(B) A revision lies to the Board of Reve- 
nue under Section 50 of the Land Revenue 
Code from an order passed in revision by the 
Commissioner under Section 42 of the Ceil- 
ing Act. ' 

51. The Board of Revenue was in 
error in refusing to entertain the appeal pre- 
sented in the instant case against the order 
of the Commissioner. That appeal lay under 
Section 44 (2) of the Land Revenue Code 
and should have been entertained. The 
learned Deputy Advocate-General contended 
that the original order of the competent au- 
thority was of an interim nature and the 
appeal from that order to the Commissioner 
was itself incompetent. It is not necessary 
to decide this point and the State can raise 
it in the Board of Revenue in support of the 
order of the Commissioner. 


52. After seeing the judgment pre- 
pared by us, our learned brother Shiv Dayal, 
J., has re-cast his earlier judgment giving ad- 
ditional reasons for the view taken by him. 
We have, with interest, perused the revised 
judgment of our learned brother, but we find 
no adequate reasons to change the view taken 

y us. 

53. The petition is allowed. The order 
of the Board of Revenue is quashed and the 
Board is directed to entertain the appeal and 
decide it according to law. There shall be no 
order as to costs of this petition. The secu- 
tity amount shall be refunded to the peti- 


tioners. 
BY THE COURT 
54. In accordance with the order of 


majority, this petition is allowed. The order 
of the Board of Revenue is quashed and the 
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Board is directed to entertain the appeal and 
decide it according to law. There shall be 
no order as to costs of this petition. The out- 
standing security amount shall be refunded 


to the petitioners. to iit 
Petition allowed. 
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Banwarilal Shriniwas, Appellant v. Ku- 
mari Kusum Bai, and others, Respondents. 


Misc. First Appeal No. 96 of 1967, DJ- 
27-7-1972, from judgment of M. M. Dube, 
4th Addl. Dist. J., Jabalpur, D/- 4-3-1957. 

Index Notes — (A) Succession Act 
(1925), Section 263 — Tramsferee from heirs- 
at-law is entitled to citation in proceedings 
for letters of administration — Absence of 
citation vitiates the grant — Tramsferee has 
locus standi to apply for revocation. 


Brief Note: — (A) It is well established 
that any interest, however slight, and even the 
bare possibility of an interest, is sufficient 
to entitle a party to oppose a testamentary 
document. So, a transferee from heirs at- 
law, acquiring an interest in the testator’s 
estate, by reason of a mortgage or sale, can, 
when a will is set up in opposition of his 
interest, apply for revocation of the probate 
of the will. (1879) ILR 4 Cal 360 and (1893) 
ILR 20 Cal 37 and (1901) ILR 28 Cal 587 
and AIR 1915 Cal 421 and AIR 1957 Cal 
631, Rel. on. (Para 7) 

A purchaser who acquires an interest in 
the estate of the testator, by reason of a 
transfer by the heirs at-law, after his death, 
is, therefore, entitled to citation because he 
is a person “who ought to have been cited” 
as contemplated in Illustration (ii) to Sec- 
tion 263 of the Act. (1907) 10 Ind App 
80 (PC) and AIR 1944 PC 11 and AIR 1926 
PC 2, Rel. on. (Para 8) 


Absence of citation on a person who 
ought to have been cited (transferee from the 
heirs at law in the instant case) would be a 
defect of substance which will be deemed to 
be “just cause” as contemplated by Ilustra- 
tion (ii) to Section 263 of the Act and vitia- 
tes the grant. AIR 1947 Pat 434 and AIR 
1957 Cal 631, Rel. on. (Para 8) 


When a just cause under Section 263 is 
made out the onus is not on the applicant 
for revocation to prove that the will is a 
forgery but is on the grantee to prove that 
the will is a valid one. AIR 1928 PC 2, Rel. 
on; AIR 1947 All 372 and AIR 1955 SC 566, 
Disting. (Para 11) 
Cases Referred: Chronological Paras 
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Anil Behari Ghosh v. Smt. Latika 
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AIR 1947 All 372 = 1947 AU LJ 82, 
Bal Govind v. Shri Ram 

AIR 1947 Pat 434 = ILR 28 Pat 747, 
Mt. Sheopati Kuer v. Ramakant Dik- 


shit 
(1946) 50 Cal WN 423, Mahammad 
Ibrahim Midda v. Bhola Nath Lahiri 9 
AIR 1944 PC 11 = 71 Ind App 1, 
Sarla Sundari Dassya v. Firm Dina- 
bandhu Roy Brajaraf Saha 
AIR 1928 PC 2 = 55 Ind App 18, 
Ramanandi Kuer v. Mt. Kalawati 


Kuer 8, 
AIR 1915 Cal 421 = 19 Cal WN 1108, 
Mokashadayini Dassi v. Karnadhar 
Mandal 
(1807) 10 Ind App 80 = ILR 9 Cal 
295 (PC), Rajah Nilmoni Singh Deo 
Bahadur v. Umanath Mookerjee 
(1901) ILR 28 Cal 587, Lalit Mohan 
v. Nawadip Chandra 
(1893) ILR 20 Cal 37, Maddun Mahun 
Sircar v. Kali Churn Dey 
(1879) ILR 4 Cal 360 = 4 Cal LR 
175, Komollochun Dutt v. Nilruttun 
Mundle 
(1872) 42 LIP & M 32 = 27 LJ 592, 
indsay v. Lindsay 
B. L. Seth, for Appellant; Rameshwar 
Prasad Verma, for Respondents. 


A, P. SEN, J.:-— This appeal is directed 
against an order of dismissal of an applica- 
tion for revocation of a letters of adminis- 
tration with a copy of the will annexed. 


il 


2. The appellant acquired an interest 
in the testatrix’s estate, though after her 
death, by reason of a transfer by the heirs 
at law. The questions for consideration are 
(1) whether he was entitled to a special cita- 
tion in the proceedings for grant of letters 
of administration in view of Section 263, 
Illustration (ii) of the Succession Act, 1925: 
(2) if so, whether by reason of the absence 
of citation there was defect of substance 
within the meaning of Section 263, Explana- 
tion, Clause (a) of the Act, which vitiated 
the grant and (3) whether he has a locus 
standi to apply for revocation. 


3. The respondent No. 1, Ku. 
Kusumbai, daughter of Deoraj hereinafter 
referred to as the “propounder”, on 16-10- 
1958 applied for letters of administration of 
a will alleged to have been executed by her 
grand-mother, Mst. Kuntidevi, on 4-6-1943, 
ie., nearly 15 years after her death. The 
will purports to bequeath the property to the 
propounder, in the first instance, charging 
the executer named therein to preserve the 
estate for her benefit during her minority, and 
if there be necessity to alienate the same to 
meet the expenses of her marriage. That was 
a contingent bequest. In the event of her 
father, Deoraj, performing her marriage, the 
estate shall then go to her brothers and sis- 
ters born afterwards, and in their absence to 
her mother for maintenance. The effect of 
the will was to dis-inherit the heirs at law. 
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4, Mst. Kuntidevi — the alleged tes- 
tatrix, owned a plot of land at Stationganj, 
Katni. She had three sons — Deoraj, Jugraj 
and Jaichand, Of them, Jugraj pre-deceas- 
ed Mst. Kuntidevi while Jaichand died after 
her death leaving behind his widow, Mst. 
Vidyawati. 

5. Meanwhile, during the long pe- 
riod of 15 years, the estate was dealt with 
by Deoraj and Mst. Vidyawati, the heirs at 
law, as on intestacy. The property was 
attached in their hands in execution of a 
money decree by one Ajudhya Prasad, in 
execution of his decree in Civil Suit No. 46-B 
of 1950 on 12-4-1951 and again on 24-2 
1954. On 3-4-1954, the appellant purchased 
the property by a registered sale-deed execut- 
ed by Deoraj and Mst. Vidyawati for Rupees 
2,000/-. From out of the consideration, they 
deposited Rs. 1,569.94 P. in satisfaction of 
the full decretal claim of Ajudhya Prasad. 
After the sale, the property which, in the 
meanwhile, had been mutated in his name, 
was leased back by the appellant to Deoraj 
and Mst. Vidyawati. In Revenue case No. 
64/55-56, the appellant applied under Cl. 13 
(3) of the C. P & Berar Letting of Houses 
and Rent Control Order, 1949 for permission 
to determine the tenancy. Meanwhile, Deo- 
raj and Vidyawati filed Civil Suit No. 21-A/ 
56—later re-numbered as 4-A/57, for a dec- 
laration of title notwithstanding the sale. 
That suit was dismissed in default of their 
. appearance on 10-4-1958. While this suit 
was pending, the appellant brought Civil Suit 
No. 27-B/57 for recovery of arrears of rent. 
In this suit, the propounder applied for be- 
ing impleaded as a party-defendant alleging 
that the property had been bequeathed to 
her by the testatrix, and that she had been 
granted letters of administration with a copy 
of the will annexed. 


6. In the application for revocation, 

. the appellant challenged the grant on two 
grounds, namely, (1) that there was substan- 
tial defect in the proceedings to obtain the 
grant and (2) that the alleged will was a for- 
gery. In the alternative, the appellant also 
pleaded that the testatrix was a mere benami- 
dar of Deoraj and, therefore, the will be- 
gqueathed no interest on the propounder. 
That was a foolish plea and has not rightly 
been pressed before us. The appellant has 
applied under Order 6, Rule 17, read with 
Sections 141 and 151 of the Code of Civil 
Procedure, for permission to delete para- 
graph 4 (h) of the application. We allow the 
application and permit the appellant to delete 
that plea, as the question whether the testa- 
trix had no bequeathable interest being only 
a benamidar, is wholly outside the purview 

of these proceedings. 


7. It is well established that any inte- 
rest, however, slight, and even the bare pos- 
sibility of an interest, is sufficient to entitle 
a party to oppose a testamentary document. 
So, a transferee from heirs-at-law, acquir- 
ing an interest in the testator’s estate, by rea- 
son of a mortgage or sale, can, when a will 
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is set up in opposition of his interest, apply 
for revocation of the probate of the will. 
See Komallochun Dutt v. Nilruttun Mundle, 
(1879) ILR 4 Cal 360; Muddun Mohun Sir- 
car v. Kali Churn Dey, (1893) ILR 20 Cal 
37; Lalit Mohan v. Navadip Chandra, (1901) 
ILR 28 Cal 587; Mokashadayini Dassi v. 
Karnadhar Mandal, ATR 1915 Cal 631 and 
Promode Kumar Roy v. Sephalika Dutta, 
AIR 1957 Cal 631. The underlying princi- 
ple was stated by Mookerjee, J., in AIR 1915 
Cal 421 (supra) in these words: 


“This is in accord with the principle ad- 
opted in the case of Lindsay v. Lindsay, 
(1872) 42 LI P & M 32 where it was ruled 
that the person entitled to intervene in a 
proceeding for revocation of Letters of Ad- 
ministration or Probate need not show that 
he had an interest in the estate of the deceas- 
ed at the time of his death; an interest ac- 
quired subsequently by purchase of a part of 
the estate is sufficient. Consequently, if it is 
established that the appellants have acquired 
by purchase an interest in the properties left 
by the deceased, they were entitled to be 
heard in the proceedings for grant of Pro- 
bate. There is thus ‘just cause’ for revoca- 
tion of the probate within the meaning of 
Section 50, Probate and Administration Act.” 


8. A purchaser who acquires an inte- 
rest in the estate of the testator, by reason 
of a transfer by the heirs-at-law after his 
death, is, therefore, entitled to citation, be- 
cause he is a person “who ought to have been 
cited” as contemplated in Illustration (ii) to 
ia 263 of the Act, which reads as fol- 
lows: : 


“The grant was made without citing 
parties who ought to have been: cited.” 
The Illustration refers not merely to com- 
pulsory cases, i.e., where it is imperative on 
the Court to issue a special citation, as on 
the executors under Section 229 of the Act, 
but refers also to cases where the grant is 
made without citing the person who ought, 
in the opinion of the Court, to have been 
cited. Section 283 (1) (c) contemplates issue 
of citation calling upon all persons claiming 
to have any interest in the estate of the de- 
ceased to come and see the proceedings be- 
fore the grant of probate or letters of admin- 
istration. There are three decisions of the 
Privy Council on the point. In Rajah Nil- 
moni Singh Deo Bahadoor v. Umanath 
Mookerjee, (1907) 10 Ind App 80 (PC), their 
Lordships stated that if a person is com- 
plaining that he has, in fact, been defraud- 
ed, he is one of the persons who is injured 
by the fraud alleged and he is entitled to 
have his redress by applying to revoke the 
probate and thereby cause the fraud to be- 
come inoperative. Following that decision, 
their Lordships in Sarala Sundari Dassya v. 
Firm Dinabandhu Roy Brajaraf Saha, AIR 
1944 PC 11, reiterated. 


“If he had not such a right as that, it 
is very difficult to know what right a credi- 
tor in those circumstances, or a person in- 
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jured by the fraud, could have, otherwise 
the probate would stand and he would be 
affected by the probate which had been ob- 
tained ex hypothesi fraudulently ............ 
In Ramanandi Kuer y. Mt. Kalawati Kuer, 
AIR 1928 PC 2, the minor daughter of the 
testator applied for revocation and their 
Lordships found that the service of notice on 
her mother was defective. There, before the 
grant of probate some kind of formality was 
gone through on the occasion when service 
of notice was said to have been effected, but 
it was not such as would give to the person 
alleged to have been served, an opportunity 
either to oppose the grant of probate or to 
require the will to be proved in her presence, 
Their Lordships held that the service, if any, 
was of no greater effect in law than personal 
service on an infant of tender years, and the 
proceedings were, therefore, defective in sub- 
stance. S. K. Das, J., (speaking on behalf 
of a Division Bench) in Mt. Sheopati Kuer 
v. Ramakant Dikshit, AIR 1947 Pat 434 has 
stated that absence of citation on a person 
who ought to have been cited would, no 
doubt, be a defect of substance which will 
be deemed to be “just cause” as contemplat- 
¿ed by illustration (ii) to Section 263 of the 
Act. We have also the weighty observa- 
tions of P. N. Mukherjee, J., speaking for a 
Division Bench in AIR 1957 Cal 631 to the 
same effect. We are in respectful agree- 
ment with the views expressed in all these 
cases. 


9. We are satisfied that the grant 
was procured by fraud. The record of 
probate case No. 5 of 1958 is before us. 
The propounder in her application had only 
impleaded Deoraj and Mst. Vidyawati, i.e. 
the heirs at-law. At the time when the ap- 
plication was made, she was aware that the 
heirs-at-law of the testatrix had sold the 
property dealt with in the will to the appel- 
fant on the footing that the testatrix had 
died intestate, and she fraudulently suppres- 
sed this fact. There was thus substantial 
defect in the procedure when the grant was 
made, and the grant is, therefore, liable to 
be set aside. The fact of the will by the 
heirs-at-law was something “material” to 
the case within the meaning of Section 263 
of the Act, for that fact, if disclosed, would 
have been material for the probate Court 
in consideration of the question as to whe- 
ther a special citation was to be issued up- 
on the appellant in view of Section 283 (1) 
(c) of the Act. [See: Mahammad Ibrahim 
Midda v. Bhola Nath Lahiri, (1946) 50 Cal 
WN 423 and AIR 1957 Cal 631 (supra)]. 


10. In the circumstances of the case, 
knowledge on the part of the propounder 
must clearly be inferred. She has chosen 
not to examine herself in support of denial. 
The evidence of her maternal uncle, Har- 
chand Narayansingh (N.A.W. 2) shows that 
all along she was living with her father at 
Katni. She must, therefore, be presumed 
to have knowledge of the sale. If the case 
is mot covered by the first clause of the 
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definition of “just cause” in Section 263, 
namely, that the proceedings to obtain the 


-grant were defective in substance, it is un- 


doubtedly covered by the second clause, 
namely, that the grant was obtained fraudu- 
lently by making a false suggestion, or by 
concealing from the Court something mate- 
tial to the case. Notices were served on 
both Deoraj and Mst. Vidyawati. There was 
no opposition to the grant. It was never- 
theless their duty to apprise the Court that 
they had no subsisting interest in the estate 
so as to justify an opposition on their part. 
They should have intimated to the Court 
that they had already transferred the estate 
left by the testatrix to the present appel- 
lant. If this had been done, the Court 
would undoubtedly have issued a notice 
upon the appellant. 


i. In view of this, it is not neces- 
sary for us to consider the question of 
genuineness of the will, When a just cause 
under Section 263 of the Act is made out, 
the onus is not on the applicant for revo- 
cation to prove that the will is a forgery 
but is on the grantee to prove that the will 
is a valid one. The law is clear on the sub- 
ject. In AIR 1928 PC 2, their Lordships 
of the Privy Council have observed as 
follows: 


“It is apparent that the plaintiff in this 
case set up both these grounds for revoca- 
tion (that is, that the grant was made with- 
out citing parties who ought to have been 
cited and the will of which probate was 
obtained was a forgery)......... If these 
issues were tried separately and the plain- 
tiff succeeded on the first issue, that in it- 
self would be sufficient for revoking the 
probate; but it would still be open to the 
defendant to prove the will and, if she 
succeeded, the probate would stand. 


If on the other hand the plaintiff failed 
on the first issue that would 'not preclude 
her from proceeding to prove her second 
ground, viz., that the will was forged, and 
the probate would stand or fall,. according 
to the result.” 


The decisions in Bal Govind v. Shri Ram, 
AIR 1947 All 372 and Anil Behari Ghosh 
v. Smt. Latika Bala Dassi, AIR 1955 SC 
566 are clearly distinguishable on facts. In 
AIR 1947 All 372 (supra), the Court re- 
cognised the principle that when there was 
a just cause for revocation, the propounder 
bas to prove the will in the solemn form. 
In that case, the parties themselves Jed evi- 
dence on the question of the genuineness of 
the will. In the present case, there is no 
such evidence. In AIR 1955 SC 566 (supra), 


the execution of the will was practically 
admitted. 
12. The procedure to be adopted is 


clearly indicated by P. N. Mukerjee, J. in 


- AIR 1957 Cal 631 (supra) in these words: 


“Io our view the law is this: (1) Where 
the attack on the will forms the only ground 
or just cause for revocation, that must be 


' 
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considered by the revocation court, the 
onus being on the applicant for revocation 
to prove his case. (ii) Where the attack on 
the will forms only one of the several 
prounds or just causes for revocation under 
Clauses (a) to (c) of the section, the 
other grounds should be considered _ first 
and if they or any of them be established 
and the Court finds no reason to refuse 
revocation in the exercise of its discretion, 
the propounder should be called upon to 
prove the will, the onus of proof being cast 
upon him, and if be succeeds, the grant 
would stand; otherwise it would be revok~- 
ed. If the other grounds fail, the Court 
should consider the ground of attack on 
the will, placing the onus on the revocator. 
(iii) Where the just causes, pleaded in a 
particular case, under Clauses (a) to (c) do 
not comprise any attack on the will — and 
this is quite possible as, we have already 
seen, — the court may, in a proper case, 
consider the question of genuineness or the 
validity of the will or its existence for pro- 
per exercise of its discretion under the sec- 
tion but it is not obliged to do so in every 
case. Such consideration may be appro- 
priate where the parties have adduced evi- 
dence on the point or where there are be- 
fore the Court all relevant details of the 
necessary averments or where the question 
admits of decision on proved or admitted 
facts; otherwise, ordinarily, at least the 
grant should be revoked in the absence of 
circumstances compelling refusal of revo- 
cation in the exercise of the court’s judicial 
discretion, and the original proceeding fop 
the grant should be revived and reopened 
or a fresh proceeding for the grant should 
be initiated and the will proved over again 
and the question of grant considered afresh 
in that proceeding.” 


13. In the result, this appeal is 
allowed with. costs, the order of the learn- 
ed Additional District Judge is set aside 
and the grant of a letter of administration 
with a copy of the will annexed to the res- 
pondent No. 1 in probate case No. 5/58 is 
hereby revoked with a direction that the 
proceedings for such grant be revived, and 
she be called upon to prove the will in 
solemn form in the presence of the appel- 
lant. Hearing fee Rs. 100/-, if certified. 


Appeal allowed. 
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vastava, J. in S. A. No. 403 of 1963, DJ- 
23-4-1968. 


Index Note:— Limitation Act 
Section 26, Arts. 142 and 144 — Adverse 
possession — Break im adverse possession 
— Effect of — Institution of swit for pos- 
session and decree withim period of limita- 
fiom arrests period of adverse possession. 


Brief Note:—- When a person entitled 
to possession of his property brings his 
suit not only for declaration but also for 
possession against the person in adverse 
possession within the period prescribed by 
law and a decree for possession is passed 
in his favour his right to possession is not 
extinguished, irrespective of the time spent 
in the suit, and the execution. The very 
institution of the suit arrests the period of 
adverse possession and the plaintiff’s right 
to possession relates back to the date of 
the suit. Section 28 of the Act merely dec- 
Jares when the right of the person out of 
possession is extinguished; it is not correct 
to say that it confers title on the person 
in adverse possession. There is a distinc- 
tion between a suit for a declaration sim- 
pliciter and a suit for a declaration coupled 
with possession. In the latter case only, 
the decree passed arrests the period of ad- 
verse possession. AIR 1958 Cal 437 and 
AIR 1943 Mad 425, Rel. on. AIR 1930 Lah 
472 and AIR 1936 All 466 and AIR 1923 
PC 175 and AIR 1948 Bom 149 and AIR 
1944 Pat 77, Distinguished. Judgment 
T. C. Shrivastava, J. in S. A. No. 403 of 
1963, D/- 23-4-1968 (Madh Pra), Reversed. 

(Para 12) 

Cases Referred: Chronological Paras 
AIR 1958 Cal 437, Achhiman Bibi v. 

Abdul Rahim 14 
AIR 1948 Bom 149 = 49 Bom LR 


(1998), 


766, Dagadabai v. Sakharam 16 
AIR 1944 Pat 77 = ILR 22 Pat 513, 

Krishna Prasad v. Adyanath 17 
AIR 1943 Mad 425 = 1943-1 Mad 

LY 212, Fatima Bibi v. Muhammad 

Usman 14 
AIR 1936 All 466 = 1936 All LJ 583, 

Mohammad Tahir v. Bechey Lal 15 
AIR 1930 Lah 472 = 31 Pun LR 572, 

Jaimni Das v. Phulla an 15 


AIR 1923 PC 175 = 50 Ind App 295, 
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lants; A. S. Usmani, for Respondents. 

SHIV DAYAL, J.:— This is an appeal 
under the Letters Patent of this Court from 
the judgment and decree of a learned Single 
Judge in a second appeal arising out of a 
suit for a declaration that the plaintiff, 
Yasin Mohammad, has perfected his title 
by adverse possession. 

2. The facts, in short, are that the 
lands in dispute comprising 39.31 acres in 
village Sivania, Tahsil Sehore, originally be- 
longed to Nannu and Atmaram. These 
lands were sold in auction for recovery of 
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arrears of land revenue. On May 11, 1944, 
Ahsan Beg purchased those lands in the 
auction sale. The plaintiff resisted delivery 
of possession on the ground that on April 
25, 1943, he had purchased the suit lands 
from Nannu and Atmaram, through their 
guardian. 

3. There were proceedings under 
Section 145, Code of Criminal Procedure, 
which ended in favour of Ahsan Beg. Even 
then he could not get possession as a mat- 
ter of fact. 


4, On March 5, 1946, a suit was 
instituted by Yasin Mohammad for cancel- 
Jation of the revenue sale. That was Civil 
Suit No. 17 of 1949. That suit was, how- 
ever, dismissed on March 31, 1949, on the 
ground that the sale in his favour was after 
attachment of the lands. On May 17, 1952 
the plaintiff’s appeal was dismissed. On 
May 21, 1953 his second appeal was also 
dismissed by the Judicial Commissioner, 
Bhopal. 


5. In the meanwhile, Ahsan Beg, 
the auction-purchaser, had brought a suit 
for possession against Yashin Mohammad. 
That suit was Civil Suit No. 28 of 1954. 
On August 30, 1954 a decree for possession 
was passed in favour of Ahsan Beg. 
appeal was preferred against the decree, 
but it was dismissed on February 1, 1956. 
The decree for possession in favour of 
Ahsan Beg thus became final. Execution of 
this decree was taken out by Ahsan Beg on 
July 31, 1958. Objections filed by Yasin 
Mohammad were dismissed. Aggrieved by 
that order Yasin Mohammad preferred an 
appeal on December 1, 1958. That appeal 
was dismissed on October 29, 1959. A 
second appeal preferred by him was also 
dismissed. Eventually on September 17, 
1960 the appellants were put in possession 
in execution of the decree which had been 
passed in Civil Suit No. 28 of 1954. 


6. It must now be mentioned that 
in the meanwhile Yasin Mohammad had 
brought a suit (No. 70 of 1956) claiming 
rotection of his possession as a sub-tenant. 

at suit was dismissed. An appeal pre- 
ferred against the decree of dismissal was 
also dismissed on February 24, 1959. 


7. Thereafter on November 3, 1959, 
the present suit from which this appeal arises 
was instituted by Yasin Mohammad against 
the appellants. He claimed a declaration of 
his title as to have been perfected by ad- 
verse possession. On January 22, 1962 the 
trial Court dismissed the suit. An appeal 
was preferred by him which was allowed 
on September 7, 1963 and a decree was 
passed in the suit in favour of the plaintiff. 
Against the appellate decree a second ap- 
peal was preferred by the defendants but 
the learned Single Judge of this Court dis- 
missed that appeal on April 23, 1968. He, 
however, declared that this was a fit case 
for Letters Patent Appeal. Hence this 
appeal. 
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&. The appellants (defendants) are 
heirs of Ahsan Beg auction purchaser. The 
respondents are legal representatives of the 
plaintiff Yasin Mohammad, who died dur- 
ing the pendency of the present appeal. 


9. It has been held by the first ap- 
peal Court and the learned Single Judge 
that the plaintiff was in adverse possession 
from 1944; and that in spite of the fact that 
on June 9, 1952, Ahsan Beg brought the 
suit (No. 28 of 1954) for possession, the 
adverse possession of the plaintiff was not 
arrested. In the result it has been held that 
in spite of Suit No. 28 of 1954 (supra) hav- 
ing been brought by Ahsan Beg and a dec- 
ree having been passed in his favour, Yasin 
Mohammad’s adverse possession continued 
and he perfected his title during the pen- 
dency of that (auction-purchaser’s) suit. 

10. It is contended for the appel- 
lants that the dectee of the first appeal 
Court and of the learned single Judge are 
erroneous in law inasmuch as the suit No. 
28 of 1954, (which ultimately resulted in a 
decree in their favour, and in execution of 
which they obtained possession) arrested 
the adverse possession of the plaintiff Yasin 


Mohammad with effect from the date of 
his suit. In our opinion this contention 
must be accepted. 

iL. Section 28 of the Limitation 


Act, 1908 (which applies to this case) enacts 
that on the expiry of the period of limita- 
tion prescribed for a suit for possession of 
property the title of the plaintiff extin- 
guishes. It implies that the plaintiff's title 
would extinguish if no suit is instituted by 
the person who is entitled to possession. 
The best that a person against whom there 
is adverse possession of another person can 
do is to bring a suit for possession within 
the limitation prescribed by law. How long 
that suit will take is not within his control. 
It must necessarily follow that’ if the result 
of the suit is declaration of title in his favour 
the decree, so far as title is concerned, must 
telate back to the date of the suit. This 
can well be demonstrated by two illustra- 
tions. Suppose when the plaintiff brings 
a suit for possession the defendant had al- 
ready been in adverse possession for 11 
years, and in his suit a decree for posses- 
sion is passed in favour of the plaintiff 
againt the defendant after one year and 
one day of the institution of the suit, that 
is, after one day of the defendant having 
remained in adverse possession for 12 years. 
It cannot be said that: the plaintiff’s title 
extinguished just because the defendant was 
in possession for 12 years before the dec- 
Tee was passed against him. To say so will 
mean that the plaintiff must also see that 
the decree for possession is passed and pos- 
session is delivered to him within 12 years 
from the date when the defendant’s adverse 
possession commenced. is can never be 
the law. Let us now take another instance. 
Suppose the plaintiff brings a suit for pos- 
Session on the very next day when the de- 
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fendant takes unlawful possession, but a 
decree for possession is passed in favour of 
the plaintiff after 12 years from the date of 
institution of the suit. It cannot be said 
that the defendant has acquired title by ad- 
verse possession of 12 years. It is patent 
enough that Section 28 does not positively 
confer any title on the defendant but it 
merely extinguishes the right of the plain- 
tiff, if he allowed the period prescribed for 
a suit for possession to run out. 
Si 12. In our view the law is clearly 
(1) When a person entitled to posses- 
sion does not bring a svit against the per- 
son in adverse possession within the time 
prescribed by law his right to possession is 
extinguished. From this it only follows that 
if the former brings a suit against the latter 
within the prescribed period of limitation 
his right will not be extinguished. 


(2) If a decree for possession is passed 
in that suit in his favour be will be entitled 
to possession irrespective of the time spent 
in the suit and the execution and other pro- 
ceedings. 

(3) The very institution of the suit 
arrests the period of adverse possession of 
the defendant and when a decree for pos- 
session is passed against the defendant the 
plaintiff’s right to be put in possession re- 
lates back to the date of the suit. 

(4) Section 28 of the Limitation Act 
merely declares when the right of the per- 
son out of possession is extinguished. It is 
not correct to say that that section confers 
title on the person who has been in adverse 
possession for a certain period. There is 
no law which provides for ‘conferral of title’ 
as such on a person who has been in ad- 
verse possession for whatever length of 
time. 

(5) When it is said that the person in 
adverse possession ‘has perfected his title’, 
it only means this. Since the person who 
had the right of possession but allowed his 
right to be extinguished by his inaction, he 
cannot obtain the possession from the per- 
son in adverse possession, and, as its neces- 
sary corollary the person who is in adverse 
possession will be entitled to hold his pos- 
session against the other not in possession, 
on the well settled rule of law that posses- 
sion of one person cannot be disturbed by 
any person except one who has a better 
title. 

13. Perhaps it will be a matter for 
consideration whether the  plaintiff’s right 
will be extinguished in a case when the 
plaintiff institutes a suit within the prescrib- 
ed time and although a decree for posses- 
sion is eventually passed in his favour, he 
does not execute it and allows the decree 
to become inexecutable. But that is not 
the case here. In the present case the ap- 
pellants had taken out execution. The res- 
pondent filed objections which were dismis- 
sed. First and second appeals were prefer- 
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red by Yasin Khan but were dismissed, and 
eventually the appellants were put in pos- 
session. 


14, In this context it may be point- 
ed out that there is a distinction between a 
suit for a declaration simpliciter and a suit 
for declaration coupled with possession. 
Where a suit is instituted by one person 
against another person who is in adverse 
possession a mere decree in his favour dec- 
laring his title will not have the effect of 
arresting the adverse possession of the de- 
fendant, We have our own doubts whe- 
ther in such a suit a decree could at all be 
passed because the suit would be barred by 
the Proviso to Section 42 of the Specific 
Relief Act, then in force. However, the 
position is entirely different when the suit 
is not only for declaration but also for pos- 
session. This distinction was succinctly 
brought out in a decision of the Calcutta 
High Court in Achhiman Bibi v. Abdur 
Rahim, AIR 1958 Cal 437. The Division 
Bench which decided that case pointed out 
that there is a considerable difference be- 
tween a suit for mere declaration and a 
suit for declaration coupled with a prayer 
for possession. It was held that if a suit 
of the latter kind is decreed in the presence 
of the person in wrongful occupation, then 
the decree arrests the running of time 
against the true owner. If the person in 
wrongful possession continues in possession 
even after the decree, the wrongful posses- 
sion does not ripen into prescriptive title 
by efflux of time. The same view was 
taken in Fatima Bibi v. Muhammad Usman, 
AIR 1943 Mad 425. 


15. The learned Single Judge has 
relied on three decisions in support of the 
respondent’s contention. In our opinion all 
the three cases are clearly distinguishable. 
The first is Jaimni Das  v. Phula Khan, 
AIR 1930 Lah 472, where it was held that 
a decree not accompanied by actual effec- 
tive assertion of rights and taking posses- 
sion of these rights does not help to stop 
adverse possession running. It cannot be said 
that that proposition will apply to the pre- 
sent case because here there was actual as- 
sertion of rights and possession was also 
taken in execution of the decree. The se- 
cond case is Mohammad Tahir v. Bechey 
Lal, AIR 1936 All 466. That was a suit 
for mere declaration of title and the learn- 
ed Single Judge who decided that case, rely- 
ing on the observations of the Privy Coun- 
cil in Subbaiya Pandaram v. Muhammad 
Mustapha, 50 Ind App 295 = (AIR 1923 
PC 175), said that the decree for declara- 
tion merely emphasised the fact that the 
defendant’s possession was adverse. In the 
present case the suit instituted by Ahsan 
Beg was not merely for declaration but 
also coupled with possession. The third 
case relied on is the above mentioned deci- 
sion of the Privy Council. 


16. - Learned counsel for the respon- 
dent has further relied before us on a deci- 
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sion of the Bombay High Court in Dagada- 
bai v. Sakharam, AIR 1948 Bom 149. The 
facts of that case were entirely different. 
There a decree against a mortgagor was 
passed in favour of the mortgagee, to have 
possession of the lands for two years and 
the possession thereafter should go to the 
mortgagor. The mortgagee attempted to 
execute the decree but could not get pos- 
session from the defendants who were in 
possession as heirs of the husband of the 
plaintiff. The possession was never in fact 
obtained by anybody. The mortgagor then 
brought a suit against the defendants claim- 
ing as an heir of her husband to eject the 
defendants. It was in those circumstances 
that the defendants’ plea of adverse posses- 
sion was upheld and it was held that the 
mortgage decree in favour of the mortgagor 
which had been passed did not arrest the 
defendants’ adverse possession and that the 
defendants’ possession must be deemed to 
have been adverse throughout. That case is 
poles apart from the present one. 


17. The other case relied on by the 
learned counsel for the respondent is Kri- 
shna Prasad v. Adyanath, AIR 1944 Pat 
77. In that case although the decree for 
possession was passed, it was never exe- 
cuted and after the expiry of the period 
prescribed for its execution the decree did 
not survive. It was held that a mere dec- 
ree, even a decree for possession, which is 
not executed, cannot possibly in -itself inter- 
rupt adverse possession. The observations 
of the Privy Council were recalled where 
it was said that the decree merely empha- 
sised its adverse character. The ratio of that 
case may be reproduced here: 


“There is no distinction in principle be- 
tween a declaratory decree and a decree for 
possession which the decree-holder fails to 
execute within the statutory period.” 

In the present case the decree-holder did 
execute his decree and got its fruit. 


18. For these reasons this appeal is 
allowed. The judgment and decree of the 
learned Single Judge and of the first appeal 
Court are set aside and those of the trial 
Court are restored. The  respondent’s suit 
is dismissed with costs throughout. 

- Appeal allowed. 
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Imdex Note:—— (A) Civil P. C. (1998), 
Ss. 100-101 — Secomd Appeal — Finding 
of fact — Finding of fact which is based on 
conjectures and swrmises drawn om an ima- 
gimary basis, is liable to be set aside im se- 
cond appeal. (Paras 14, 15, 16) 


Imdex Note:-— (8) Hindu Law — An- 
cestral property — Fact that a homse is 
built by ome member of a joint family om 
joint family land cammot be regarded as 
sufficient by itself te show that he intends 
to waive his rights to the house as his se- 
parate property .if he built it with his se- 
parate fumds — Others would be entitled 
to share only in the site on partition. (Case 
law discussed). (Paras 22, 23) 
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. 114, Nutbehari Das v. Nanilal Das 23 
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Annamalai Chetti v. Subramanian 
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_ C. S. Chhaged, for Appellants; K. L. 
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JUDGMENT :— This second appeal 
arises out of an appellate decree passed by 
the Second Additional District Judge, In- 
dore, whereby a decree for partition pass- 
ed by the Court of the Civil Judge Class I, 
Indore had been confirmed. 

2. Briefly stated the facts giving 
rise to this appeal are as undér: The par- 
be are related to each other as shown be- 
low:— 

(See next page for Table) 
According to the plaintiff, his father Mool- 
chand died in 1948 and was at the time of 
his death survived by two widows——Gyarsi- 
bai and Shakarbai and four sons, namely, 
— Devisingh and Dindayal (by Gyarsibai), 
and Jamnalal and Nemchand (by Shakar- 
bai), all of whom are parties to the present 
litigation. During his lifetime, Moolchand 
was the owner of house No. 1, street No. 6 
Pardeshipura, Indore and an open plot of 
land bearing municipal No. 5 street No. 3, 
Pardeshipura, Indore. Besides these two 
immoveable properties, considerable amount 
of gold, silver, bullock carts, cattle and cash 
worth Rs. 12000/- was also left by the de- 
ceased Moolchand. During the lifetime of 
Moolchand, his widows and his sons were 


members of a joint Hindu family. 


3. Further, according to the plain- 
tiff, he served a notice on the defendants 
on 10-3-1961 and demanded partition of the 
joint family properties to which he and the 
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defendants had succeeded on the death of 
Moolchand. In reply to this notice, the de- 
fendants denied the existence of any joint 
family property and the claim made by the 
plaintiff for partition. 


4 It was also alleged by the plaintiff 
that after the death of Moolchand, a 
house, on the open plot of land, was con- 
structed by the defendants with the aid 
of movable property and income from im- 
moveable property left by Moolchand. On: 
these allegations, the plaintiff prayed for the 
partition of the two houses. With regard 
to the moveable property, it was stated by 
the plaintiff that since he would not be in 
a position to trace it with the defendants, 
he was restricting his claim for partition of 
the immoveable properties only. 

5, The defendants Gyarsibai, Devi- 
singh and Dindayal denied the claim made 
by the plaintiff. With regard to the first 
house, it was said that after the death of 
Moolchand, they remained in its adverse 
possession and had thus perfected a title 
by prescription. With regard to the new 
house, constructed on the open plot of 
land, it was contended that during his life- 
time. Moolchand had transferred this plot 
in favour of Devisingh and that the new 
house was constructed with the help of self- 
acquired funds of the defendants. On these 
grounds, the defendants denied the claim 
made by the plaintiff. . 


6. On these pleadings, issues were 
raised by the learned Judge, who, after 
hearing the ‘evidence adduced by both the 
parties, came to the conclusion that both 
the houses were liable for partition. In an 
appeal preferred by the defendants, the dec- 
ree passed by the learned trial Judge was 
confirmed. Hence the present appeal by 
the defendants. 


7. In this appeal, the learned coun- 
sel for the defendants-appellants frankly 
conceded that so far as the old house is con- 
cerned, he was unable to challenge the 
decree passed by both the learned lower 
Courts and that this appeal may, therefore, 
be considered in respect of the new house 
only. So far as the new house is concern- 
ed, it was said that the plaintiff was not 
entitled to any share in it inasmuch as it 
was the self-acquired property of the appel- 
lant Devisingh who had constructed it with 
his separate funds. On behalf of the res- 
pondents, it was contended that both the 
learned lower Courts have rightly decreed 
the plaintiff’s claim in respect of new house 
also and that this appeal was liable to be 
dismissed. Having considered the respec- 
tive contentions raised by both the parties, 


this appeal is accepted so far as the new 
house is concerned for the reasons given 
below. 


& It is admitted fact that the open 
plot of land on which the new house has 
been constructed was owned by the deceas- 
ed Moolchand. According to Ex. D-1, this 
plot of land was mutated in the name of 
the defendant Devisingh in the Office of the 
Indore City Improvement Trust in 1947. 
Both the learned lower Courts have taken 
the view that by merely getting the open 
plot of the land transferred in the name of 
defendant Devisingh, the deceased Mool- 
chand could not make a valid transfer in 
favour of his son Devisingh and that in the 
absence of any valid transfer the open plot 
of land continued to be his property till 
he died in 1948. Admittedly there is no 
document indicating that Moolchand had 
either transferred this plot of land in favour 
of his son for any consideration or by way 
of any gift. Even Devisingh in whose fav- 
our this transfer was made was unable to 
give any details of the nature and circum- 
stances attending this transfer. In these cir- 
cumstances, if the deceased Moolchand 
merely got this plot transferred in the name 
of his son in the records of Improvement 
Trust, then it cannot be presumed that even 
during his lifetime he had transferred all 
his interest in this open plot in favour of 
the defendant Devisingh. Consequently, at 
the time of Moolchand’s death, this plot of 
land also will have to be regarded as his 
property. 

9, The next question as to whether 
the new house on this plot of land was 
built by the defendant Devisingh from and 
out of his own funds or with the help of 
such funds which were left by the deceased 
Moolchand and which came to the hands 
of the defendant Devisingh and his mother 
Gyarsibai. 

10. Tt is clear from the statement 
made by the plaintiff in his plaint that he 
did not claim any decree in respect of the 
moveable properties, which according to 
him, were left by Moolchand at the time of 
his death. Though it was stated that con- 
siderable valuable property in the form of 
gold, silver and cash was left. by Moolchand, 
yet the plaintiff did not claim any decree 
with regard to these properties against the 
defendants. Having excluded his claim in 
respect of these moveable properties in the 
present suit, the plaintiff also stated that 
the construction of new house, which was 
admittedly made after the death of Mool- 
chand, was with the help of the movable 
property left by Moolchand and the income 
from immovable property of Moolchand 
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which remained in the possession of the 
defendants. It has now to be seen as to 
whether these contentions were tenable on 
merits and also whether the learned lower 
Courts were justified in law in concluding 
that the new house was liable to be parti- 
tioned between the parties. 

il. The plaintiff’s claim for parti- 
tion in respect of a new house could be 
decreed only if:— ; 


(i) the property left by Moolchand 
was used for its construction; 

Gi) there .was sufficient nucleus of pro- 
perty left by Moolchand which enabled 
either the defendants or the plaintiff op 
both of them to acquire the necessary funds 
for the construction of the new house; and 


(ii) separate and  self-acquired funds 
of the defendants were thrown into the 
common stock with the clear intention of 
abandoning all their separate claims to thein 
separate or self-acquired properties. 


12. More perusal of the findings 
recorded by both the learned lower Courts 
would clearly indicate that their findings are 
based purely on surmises and conjectures 
and not on a proper appreciation and con- 
sideration of the evidence on record. So 
fas as the plaintiff himself is concerned, he 
in his plaint stated that no decree was 
sought in respect of the moveable proper- 
ties left by the deceased Moolchand. With 
this statement he also claimed a decree for 
partition of the new house on the ground 
that its construction was with the help of 
the funds left by his father and the income 
which the defendants derived from the 
other house which they took in their own 
possession. In spite of inconsistent claims 
both the learned lower 
found as a fact that the property left by 
the deceased Moolchand was in fact utilised 
by the defendants Devisingh and Gyarsibai 
for the construction of the new house. 


13. In his judgment, the learned ap- 
pellate Judge in para 13 of his judgment, 
no doubt observed that a person acquiring 
properties with even small aid of family 
assets acquires it for the family and such 
acquired property becomes the family pro- 
perty. Proceeding further, the learned 
Judge observed in para 14 that the deceas- 
ed Moolchand had a family dwelling. house, 
that he had also acquired a plot of land, 
that he used to maintain his sons and two 
wives and that he was not indebted, that 
Gyarsibai did not step into the witness box 
to rebut the evidence given by Shakarbai 
(P.W. 3) and that in these circumstances it 
must be held that the deceased Mool- 
chand left considerable moveable property, 
that this property remained with the defen- 
dants when the plaintiff left the family 
house and that these moveable properties 
have not been accounted for by the defen- 
dants. 


14. Į fail to understand the pro- 
priety of the aforesaid finding recorded by 
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the learned trial Judge. When the plaintiff 
himself had given up his claim of the move- 
able property left by his deceased father, 
it was for him to prove that joint family 
funds were used for the construction of the 
new house, more particularly when the de- 
fendant had specifically pleaded that the 
construction of the new house was with 
his separate funds which he had acquired 
either with his own labour or by borrow- 
ing from Gokulprasad. In these circum- 
Stances, the aforesaid finding cannot be ac- 
cepted as binding in this appeal. 


15. In para 13 of his judgment, the 
learned appellate Judge expressed the view 
that having found that the open plot of 
Jand was not duly transferred in favour of 
the defendant Devisingh it was not neces- 
sary for him to decide as to whether the 
construction of the new house was with the 
separate funds of Devisingh. Further in the 
view of the learned appellate Judge a per- 
son acquiring properties with even small 
aid of family assets acquires it for the 
family and such property becomes the joint 
family property. Lastly it was held that 
since the deceased Moolchand left not only 
the family house but an open plot of land 
also, and had two wives and four sons to 
maintain, he should be presumed to be a 
person possessed of sufficient funds at the 
time of his death. With this presumption 
it was further held that it was for the de- 
fendants to have accounted for immoveable 
property left by the deceased, Moolchand. 
The aforesaid views are admittedly not bas- 
ed on evidence on record. They are simply 
conjectures and surmises, which have been 
drawn on an imaginary basis. 

16. When an important question 
was raised as to who financed the construc- 
tion of the new house, it was necessary for 
both the learned lower Courts to determine 
positively on the basis of evidence on re- 
cord as to whether the construction was 
financed with or without the aid of the 
funds left by the deceased, Moolchand. 
Such a question could not have been. deter- 
mined on the basis of surmises and con- 
jectures. Since this question was not dealt 
with properly by both the learned lower 
Courts it would be necessary to examine 
the evidence on record relating to this ques- 
tion. 


17. Admittedly, though an exag- 
gerated claim was made with regard to the 
extent of the moveable property allegedly 
left by the deceased Moolchand, yet the 
plaintiff was liberal enough to give up his 
claim to these moveable properties on the 
ground that he would not be able to prove. 
In spite of that it was alleged that con- 
struction of the new house was financed 
with the aid of cash, gold, silver etc. left 
by the deceased Moolchand. It has to be 
seen as to how far these allegations were 
substantiated by the allegations on record. 
So far as the plaintiff Jamnalal himself is 
concerned, he in his statement as P.W. 2 
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did not even indicate as to from where 
funds were obtained by the defendant Devi- 
singh for the construction of this house. In 
his cross-examination it was, however, ad- 
mitted by him that since 1956-57, the defen- 
dant Devisingh was employed in one of the 
local Textile Mills; that Gyarsibai (mother 
of defendant Devisingh) paid for the con- 
struction of the new house and that these 
payments were not made by Devisingh. 
His evidence, therefore, establishes that pay- 
ment for the construction of the new house 
was made by Gyarsibai, the mother of de- 
fendant Devisingh. Nandram (P.W. 1), the 
real maternal uncle of the plaintiff and 
Devisingh also admits that some time after 
the death of Moolchand, the defendant 
Devisingh was employed in the local Mills. 
He also admits that the new house was 
constructed some time in 1957-58 and that 
he is unable to contradict the statement that 
the new construction was made by Devi- 
singh alone. The evidence of this witness 
also does not establish that construction of 
the new house was with the aid of funds 
left by the deceased Moolchand. 


18. The last witness is Shakarbai, 
the co-plaintiff. She says that at the time 
of her busband’s death, he left Rs. 12000/- 
in cash besides ‘gold, silver and other pro- 
perty. Further, according to her, the con- 
struction of the new house was made joint- 
ly by her and the defendant Gyarsibai 
(mother of defendant Devisingh); that rent 
was realised jointly by her and Gyarsibai; 
that Devisingh was employed since 1955- 
56; that when she left the family house all 
the cash, gold etc. was kept in a box and 
that she did not carry anything with her. 


When questioned as to how much amount’ 


was spent on this house, she was constrain- 
ed to admit in para 19 that she was unable 


to give an estimate of the total expenditure _ 


as all the payments used to be made by 
Gyarsibai. 

19. If, without considering the evi- 
dence given by the defendant Devisingh and 


his witnesses, the aforesaid evidence - given 
by the plaintiff Jamnalal, Shakarbai and 
their witness Nandram is considered, then 


jt would be evident that so far as the plain- 
tiffs are concerned they did not spend any- 
thing for the construction of the new house. 
There is also no evidence given by the plain- 
tiffs that Moolchand was possessed of the 
substantial amount of Rs. 12000/- in cash 
besides gold, silver etc. The plaintiff and 
bis mother Shakarbai would not have left 
the family house leaving all the gold and 
cash etc. even though it was jointly in pos- 
session of Sbakarbai and Gyarsibai. It is 
evident that the claim made by the plain- 
tiff with regard to the extent of moveable 
property left by the deceased Moolchand 
is nothing but false and cannot be accepted. 

20. So far as the defendants are 
concerned, the defendant Devisingh has stat- 
ed that he not only teok up service after 
the death of his father; but borrowed about 
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Rs. 4000/- from Gokulprasad (D.W. 3) for 
the construction of this house. According 
to him, the new house was mortgaged by 
him with Kushwah Parasper Sahakari 
Pedhi. In this respect he is corroborated 
by Laxmanprasad (D.W. 5). With regard to 
the loan, Gokulprasad (D. W. 3) says that 
from time to time a total amount of Ru- 
pees 3000/- to Rs. 4000/- was taken as a 
loan by Devisingh from him and the same 
has been repaid in due course. Shriram (D. W. 
2) says that he worked as a mason when 
Devisingh constructed a new house and 
that all payments for labour’ and a 
were made by Devisingh. Munnalal (D.W. 
1) also supports Devisingh on the question 
of construction of the new house, ` 


21. It is true that better evidence 
could have been given by the defendants 
with regard to the expenditure incurred by 
them for the construction of the new house. 
It is, however, admitted that a new con- 
struction was made after the plaintiff had 
left the family house. The preponderance 
of evidence in the matter of the source of 
expendituré of the construction of the new 
house is in favour of the defendants. Had 
the plaintiffs suceeded in proving that suffi- 
cient funds were left by the deceased Mool- 
chand to enable the defendants to construct 
this new house or that joint family funds 
were utilised for the construction of the 
new house or that there was sufficient nuc- 
leus with the aid of which funds necessary 
for the construction of the new house were 
acquired, then only the plaintiffs could suc- 
ceed. Since there is no evidence on this 
matter in favour of the plaintiff it will have 
to be held that the construction of the new 
house was with the separate funds and the 
property of the defendant 
Devisingh. 

22. Yt appears that both the learned 
lower Courts had proceeded on the pre- 
sumption that since a new construction was 
raised on the open plot of land which was 
family property, the construction also be- 
came the joint family property. This pre- 
sumption is not justified in law. In Peria- 
karuppan Chetti v. Arunachalam Chetti, 
AIR 1927 Mad 676 a similar question was 
considered. In that. case some construction 
was made on an open plot of land, which 
was ancestral. It was contended that the 
new construction also became the ancestral 
property. It was held that:— 


“The fact a house is built by one mem- 
ber of a joint family on joint family land 
cannot be regarded as sufficient by itself to 
show that he intends to waive his rights to 
the house as his separate property if he 
built it with his separate funds.” 

23. The aforesaid decision of the 
Madras High Court was approved in Nut- 
behari Das v. Nanilal Das, AIR 1937 PC 
61; Mallesappa Bandeppa Desai v. Desai 
Mallappa, AIR 1961 SC 1268; Rajanikanta 
Pal v. Jagamohan Pal, AIR 1923 PC 57; 
Annamalai Chetti v. Subramanian Chetty, 
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AIR 1929 PC 1; Mulam Chand v. Kancha- 
hendilal Bhaiyalal, AIR 1958 Madh Pra 
304 it has been held that when any member 
of joint family throws any separate or self- 
acquired property into the common stock 
with the clear intention of abandoning all 
his separate claims to his separate or self- 
acquired property, then the self-acquired 
property blended with the joint family 
property also becomes a joint family pro- 
perty. In the instant case, it is evident that 
the new house was constructed by Devi- 
singh with his separate funds; that tbere is 
not an iota of evidence to show that he in- 
tended to waive his separate claims over 
the newly constructed house or that he per- 
mitted the plaitniffs to claim any share in 
the income derived from the new house or 
that he intended to treat the new house 
also as the joint family property. In these 
circumstances, the plaintiff respondents can- 
not claim any share in the newly construct- 
ed house on the ground that it is also joint 
family property. 

24. It has already been held above 
that the construction of the new house was 
not with the joint family funds and that 
there was nucleus of the joint family pro- 
perty which enabled the defendant Devi- 
singh to acquire funds necessary for the 
construction of the new house. In these 
circumstances so far as the new house is 
concerned, the plaintiff cannot claim any 
share in it. 

25. So far as the old house No. 1, 
street No. 6 Pardeshipura, Indore is con- 
cerned, the appellants have not pressed 
their claim in this appeal. The plaintiffs 
shall, therefore, be entitled to their share 
in this house as declared by the Courts be- 
low. So far as the open plot of Jand, on 
which the new construction has been made 
by the defendant Devisingh, is concerned 
it shall also be liable for partition. So far 
as the new construction on the open plot 
of land is concerned, the plaintiffs claim 
for partition of this house is dismissed. In 
view of the fact that a new house has been 
constructed by the defendant Devisingh with 
his own funds on the open plot of land, it 
is directed that in the partition, which is 
now to take place, the open plot of land 
shall be allotted to his share as indicated 
in the Madras case referred to above. 


26. Accordingly for the reasons 
given above, this appeal is partly allowed. 
The decree passed by the learned lower 
Courts is partly modified. The decree under 
appeal in so far as it relates to partition of 
the old house, namely, house No. 1, street 
No. 6 Pardeshipura, Indore and the plot of 
land on which the new house has been con- 
structed is maintained. The plaintiffs’ claim 
for partition of the newly constructed house, 
namely, Municipal House No. 5, street No. 
3, Pardeshipura, Indore is hereby dismissed. 
It is further directed that in the partition, 
which is to be made, the open plot of land 
shall be allotted to the share of Devisingh 
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subject to such adjustments as may be re- 
quired to be made at the time of the final 
decree. In the circumstances of the pre- 
sent case, both the parties are directed to 
bear their own costs of this appeal. Coun- 
sels fee according to schedule or certificate, 


which ever is less. 
Appeal partly allowed. 
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SINGH, This is an appeal by 
the defendants in a-suit for malicious prose- 
cution. i 
2. The plaintiff Umashankar Pathak 
is an Advocate practising at Panna and a 
Jansangh leader. Towards the end of De- 
cember, 1964, the Jansangh had started a 
sort of agitation on the question of food 
scarcity in Panna District and in that con- 
nection a Jansangh worker Badriprasad 
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(P. W. 9) was on hunger strike in front of 
the Collectorate, Panna. The building of the 
Collectorate also accommodates the Court of 
the Civil Judge. The defendant Girja Pra- 
sad is a Sub-Inspector and he was on duty 
in the Collectorate on January 2, 1965, to 
control the crowd which had gathered there 
in support of the agitation. At about 
4-30 p. m. on that date there was an inci- 
dent in which some revolver shots were fired 
or accidentally got fired from the revolver 
of Girja Prasad and one Sunder Singh (P. 
W. 7) was injured as a result of it. On that 
very date a first information report (Ex. P-37) 
was lodged by Girja Prasad in which it was 
said that he was assaulted by some persons 
from the crowd and his watch was santched. 
It was also said that while he was grappling 
with the person assaulting him his revolver 
got fired. It was further stated in the report 
that the plaintiff Umashankar Pathak was 
present and was instigating the crowd to 
beat him. This report was lodged with Jang- 
bali Singh, defendant No. 2, who was the 
Station House Officer of Kotwali Panna. A 
case under Sections 147, 114, 332, 286, 307 
and 395 of the Indian Penal Code was re- 
gistered by the police which was investigat- 
ed by Chandrika Prasad, Circle Inspector 
Police, defendant No. 4. The plaintiff was 
arrested on this report on January 5, 1965 
and was released on bail on January 8, 1965. 
A charge-sheet was put up against the plain- 
tiff and other persons under Sections 395, 307, 
332, 146, 186 and 114 of the Indian Penal 
Code on September 7, 1965. The plaintiff 
was discharged by the Additional District 
eee (Qudicial), Panna, on June 30, 


3. After the order of discharge, the 
plaintiff commenced the suit giving rise to 
this appeal for recovery of damages for mali- 
cious prosecution against Girja Prasad, Jang- 
bali Singh, Chandrika Prasad and one Sham- 
bhoo Prasad Sinha, who was D. P. P. in the 
Court of Additional District Magistrate (J), 
Panna. The plaintiff alleged that all the 
four defendants had a grudge against him 
who was an important Jansangh leader and 
had made complaints from time to time 
against the police officers and had also ap- 
peared in many cases against them. It was 
also alleged that on January 2, 1965, the 
plaintiff was all along busy in the Court of 
the Civil Judge, Panna, in Civil Suit No. 36-A 
of 1963, in which on that date evidence was 
recorded and at the time when the incident 
took place he was actually cross-examining 
witnesses in that suit. It was further stated 
that at about 4-30 p. m. Sunder Singh, who 
was injured by revolver shots, and one 
woman entered the Court room and com- 
plained to the Civil Judge on which he ad- 
journed the proceedings and came out and 
pacified the crowd. The plaintiff pleaded 
that all the defendants conspired together to 
falsely implicate him and without any basis 
whatsoever it was falsely alleged against him 
in the first information report that he insti- 
gated the crowd to beat the police. It was 
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also pleaded that the criminal case was insti- 
tuted against him with malice and without 
any reasonable and probable cause and the 
defendants were liable to pay damages for 
malicious prosecution. The plaintif claimed 
a sum of Rs. 9,000/- as general damages and 
Rs. 1,600/- as special damages. 


4. The defendants denied conspiracy, 
malice and want of reasonable and probable 
cause. Girja Prasad pleaded that his report 
was true. Jangbali Singh pleaded that he 
was merely the Station House Officer to whom 
the report was made and later the investiga~ 
tion was taken over by the Circle Inspector, 
defendant Chandrika Prasad. Chandrika 
Prasad pleaded that there was evidence 
against the plaintiff and, therefore, as a re- 
of investigation challan was filed against 


5. The trial Court exonerated Sham- 
bhoo Prasad Sinha, D. P. P. and the suit 
against him was dismissed. The plaintff’s 
case was, however, substantially accepted 
against the defendants Girja Prasad, Jangbali 
Singh and Chandrika Prasad, and as a result 
the suit was decreed against them to the ex- 
tent of Rs. 3,500/- out of which Rs. 3,000/- 
are for general damages and Rs. 500/- for 
special damages. It is against this decree 
that the defendants have come up in appeal 
to this Court. 


6 It will be convenient to examine 
first the case against the defendant Girja 
Prasad, The question that arises in this 
connection is whether the report made by 
him implicating the plaintiff was false to his 
knowledge. The plaintiff examined himself 
and according to his statement he was 
throughout busy in the afternoon in the Court 
of the Civil Judge Shri Verma in Civil Suit 
No. 36-A of 1963, and he did not instigate 
the crowd in any manner to beat Girja 
Prasad or any one. The statement of the 
plaintiff is trustworthy and is supported by 
other reliable evidence. Shri R. D. Mishra, 
who is also a leading Advocate of Panna, 
was appearing for the other party in that 
Civil suit. He was examined as P. W. 2 
and he fully supported the plaintiff that the 
plaintiff was busy in the Court of Shri Verma 
in that case. The plaintiff’s version is also 
supported by the statement of Shri Verma 
who was examined on commission. Shri 
Verma’s statement is clear on the point that 
at about 4-30 p. m. the plaintiff was cross- 
examining the witnesses and it was at that 
time that some people entered his Court 
room complaining that the police had fired 
and injured them. Finding a commotion, he 
went outside and the plaintiff accompanied 
him. Thereafter he tried to pacify the 
crowd. This evidence is further supported 
by the evidence of the Court Reader Prabhu- 
dayal (P. W. 4). There are other witnesses 
examined on this point, such as Sunder Singh 
(P. W. 7), who was one of the persons in- 
jured, and Badri Prasad (P. W. 9), who was 
on hunger strike. They also supported the 
plaintiff’s case, but it is not necessary to men- 
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tion their evidence in detail, for the evidence 
of the plaintiff supported by the evidence of 
R. D. Mishra and K. K. Verma fully esta- 
blishes that the plaintiff at the time when 
the incident happened and when some per- 
sons came to complain that they were injured 
in police firing was cross-examining the wit- 
nesses and was busy in Court. We have no 
hesitation in accepting the evidence of the 
plaintiff on this point and in disbelieving 
noe nee who has examined himself as 


7. The defendants examined certain 
Witnesses to prove that the plaintiff was pre- 
sent at the time when the incident took place 
and had uttered the words “Maro Maro”. 
Rameshwar Prasad (D. W. 5) is one of the 
Witnesses to prove this fact. It is, however, 
noteworthy that he did not mention this fact 
in his statement recorded under Section 164, 
Criminal Procedure Code. He also did not 
mention it in his deposition taken in the cri- 
minal case. Another witness is Jeet Singh 
(D. W. 6) who also did not mention the 
fact that the plaintiff was instigating the 
crowd by saying “Maro Maro”, in his police 
diary statement; he did not even mention 
this fact in his statement under Section 164, 
Criminal Procedure Code or in his deposition 
recorded in the criminal case. The state- 
ments of Rameshwar Prasad (D. W. 5) and 
Jeet Singh D. W. 6) as given in the suit 
that they saw and heard the plaintiff instigat- 
ing the crowd are entirely false. Two other 
witnesses, namely, Noorullah (D. W. 7) and 
Bhola Prasad (D. W. 8), were also examin- 
ed on this point. Bhola Prasad is a clerk 
in police office. His statement in examina- 
tion-in-chief is that the plaintiff said “go 
ahead”. He was then declared hostile and 
Was cross-examined with reference to his 
statement made in the criminal case where 
he had stated that the plaintiff said “Maro 
Maro”.. On the whole, the statement of 
Bhola Prasad (D. W. 8) is not reliable. More- 
over, being employed in police office he is 
liable to come under the influence of the 
police officers and to support them. Noor- 
ullah (D. W. 7) also appears to be a false 
witness and his statement does not inspire 
any confidence. It is remarkable that the 
other defendant, namely Jangbali Singh, who 
was also present in the Collectorate at that 
time, has not deposed that the plaintiff insti- 
gated the crowd. Further, two police cons- 
tables, namely, Ralli and Rabinath, who were 
deputed to coritrol the crowd, were not exa- 
mined to prove that the plaintiff instigated 
the crowd. Indeed, it has come in the evi- 
dence of Chandrika Prasad (D. W. 4) that 
these two constables had not stated to him 
during investigation that the plaintiff had 
instigated the crowd. 

i From the evidence produced it is 
clear that the allegations against the plaintiff 
made in the report Ex. P-37 lodged by the 
‘defendant Girja Prasad were entirely false. 
Since these allegations were made by Girja 
Prasad from his personal knowledge, they 
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were false to his knowledge. Girja Prasad 
supported this version during investigation 


and he also said the same thing during the 
trial of the criminal case. 

9. On the finding that the allegations 
made by Girja Prasad were false to his know- 
ledge, want of reasonable and probable cause 
is clearly established. It has also to be in- 
ferred that the allegations were made with a 
view to use the machinery of law for an im- 
proper purpose which means presence of 
malice, for malice in law means an intent to 
use the legal process for a purpose other than 


` its legitimate purpose; See Salmond on the 


Law of Torts, Fifteenth Edition page 557 
and Laxmichand v. Dominion of India, AIR 
1955 Nag 265 at p. 267. Further, the part 
played by Girja Prasad clearly makes him a 
prosecutor. He not only made the report 
which was to his knowledge false 
but gave false ‘evidence during inves- 
tigation as also during the trial. Al- 
though the prosecution was launched by the 
State and the charge-sheet was filed by Chan- 
drika Prasad, the Circle Inspector, Girja 
Prasad was actively instrumental in setting 
the criminal law in motion and is liable for 
malicious prosecution; See Gaya Prasad v. 
Bhagat Singh, (1908) ILR 30 All 525 (@C) 
and Balbhaddar v. Badri Sah, AIR 1926 PC 


10. As regards defendants Yangbali 
Singh and Chandrika Prasad, the plaintiff’s 
case was that they conspired with the defen- 
dant Girja Prasad to make a false report and 
to prosecute the plaintiff. If such a cons- 
piracy is established, all persons joining it 
will be liable for malicious prosecution; (See 
Md. Sharif v. Nasir Ali, AIR 1930 All 742). 
But the evidence produced by the plaintiff 
falls short of establishing any such conspi- 
racy. 
11. So far as direct evidence of cons- 
piracy is concerned, there is solitary evidence 
of the plaintiff that soon after the incident 
on January 2, 1965, he heard all the defen- 
dants talking in D. P. P’s. room that the 
plaintiff’s name should be mentioned in the 
first information report and that he should 
be prosecuted. Learned Additional District 
Judge was not prepared to accept this part 
of the statement of the plaintiff and we are 
not inclined to take a different view. At 
that time a number of police officers and 
constables were present and it seems rather 
improbable that the plaintiff heard them plan- 
ning to fabricate the case against him. It is 
quite possible that the plaintiff may have re- 
ceived wrong impression from some talk that 
he heard. In any case, there being no other 
evidence to support the plaintiff on that 
point, it will be risky to hold the defendants 
liable on the ground that all of them cons- 
pired to maliciously prosecute the plaintiff. 
It may also be pointed out that the defen- 
dant Chandrika Prasad’s presence at that 
time is open to doubt. In his statement 
Chandrika Prasad explained that he was not ' 
in Panna on January 2, 1965, and had gone 
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on tour in connection with some Gram Pan- 
chayat affair with the Sub-Divisional Magis- 
trate and that he returned only in the night. 
This part of the evidence of Chandrika Pra- 
sad has been accepted by the learned Addi- 
tional District Judge. 
is no reason to disbelieve Chandrika Prasad 
on this point. 

12. The plaintiffs case that the de- 
fendants on January 2, 1965, conspired to 
institute a false case against him cannot, 
therefore, be taken to be established. 


13. Next it has to be seen whether 
apart from any conspiracy defendants Jang- 
bali Singh and Chandrika Prasad can be 
made liable for malicious prosecution. 


14. Jangbali Singh was the Station 
House Officer of Kotwali Panna. The in- 
vestigation of the case was entrusted to 
Chandrika Prasad on .the orders of the 
Deputy Inspector General of Police, but 
Jangbali Singh continued to assist Chandrika 
Prasad during investigation. According to 
his evidence he was not present at the time 
of the incident in the Collectorate but came 
to that place soon after the incident and a 
written first information report was handed 
over to him by Girja Prasad. The plaintifi’s 
allegation was that the first information re- 
port was actually drafted in consultation with 
Jangbali Singh. There is, however, no evi- 
dence to support this allegation. Jangbali 
S in the course of investigation, as stat- 
ed by Chandrika Prasad, suggested the names 
of the prosecution witnesses that were exa- 
mined. However, from this alone it cannot 
be held that Jangbali Singh tutored the pro- 
secution witnesses or that he influenced Chan- 
drika Prasad in instituting the case against 
the plaintiff. It is true that witnesses who 
stated during investigation or in the Court 
that the plaintiff instigated the crowd to beat 
the police gave false evidence. But it is quite 
likely that these witnesses may have been in- 
fluenced by defendant Girja Prasad and not 
by the other defendants. In our opinion, the 
plaintiff was neither directly nor indirectly 
prosecuted by Jangbali Singh. In his evi- 
dence Jangbali Singh did not implicate the 
plaintiff. Having regard to all these conside- 
rations, in our opinion, the plaintiff has fail- 
ed to make out any case against Jangbali 
Singh. 

15. Coming to the case of Chandrika 
Prasad, it has to be noticed that he was the 
Investigating Officer and it was he who filed 
the charge-sheet against the plaintiff. The 
copy of the charge-sheet is Ex. P-38. Chan- 
drika Prasad was, therefore, clearly a prose~ 
cutor. But the question that arises in his 
case is whether he filed the charge-sheet 
against the plaintiff with malice and without 
any reasonable and probable cause. 


16. On the question of malice the 
plaintiff has led evidence that the police offi- 
cers of Panna were generally annoyed with 
him because he often criticised them in his 
speeches and had appeared as Advocate in 
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some cases against them. But there is no 
definite evidence that the plaintiff had criti- 
cised Chandrika Prasad in any of his speeches 
or that he had in any other manner made 
a complaint against Chandrika Prasad. It is 
true that he had appeared in some cases 
against the police officers and had also gene- 
rally criticised the police of the District. But 
from this alone it cannot be inferred that 
Chandrika Prasad who was then a Circle Ins- 
pector and to whom the investigation was 
especially entrusted on orders of the Deputy 
Inspector General of Police, would malici- 
ously prosecute.the plaintiff. On the evidence 
produced, we are not prepared to hold that 
the plaintiff has been able to establish malice 
against the appellant Chandrika Prasad. 

17. The plaintiff has also failed to 
establish that there was absence of reason- 
able and probable cause for Chandrika Pra- 
sad to prosecute him. 


18. Reasonable and probable cause 
with reference to the duty of an Investigating 
Officer who files a charge-sheet for prosecu- 
tion of a person as a result of his investiga- 
tion means whether the investigation showed 
existence of facts from which it could be 
said that there was a case proper to be Jaid 
before the Court. It is true that he has a 
certain measure of discretion and can reject 
palpably false evidence, but when the evi- 
dence of commission of offence is from ap- 
parently credible source, it is not his duty to 
scrutinize the same like a Court to find whe- 
ther the accused is really guilty. His only 
duty is to find out honestly whether there is 
reasonable and probable cause to bring the 
accused to a fair trial. Reference in 
connection may be made to Glinski v. 
Mclver, 1962-1 All ER 696 at p. 710 where 
Lord Denning observed as follows:— 


“In truth he (a man who brings a prose- 
cution) be he a police officer or a private 
individual has only to be satisfied that there 
is a proper case to lay before the Court, on 
in the words of Lord Mansfield, that there 
is a probable cause “to bring the accused to 
a fair and impartial trial” see Johnstone v. 
Sutton, (1786) 1 Term Rep 510 at p. 547, 

er all, he cannot judge whether the wit- 
nesses are telling the truth. He cannot know 
what defences the accused may set up. Guilt 
or innocence is for the tribunal and not fon 
him. Test it this way: Suppose he seeks 
legal advice before laying the charge. His 
counsel can only advise him whether the evi- 
dence is sufficient to justify a prosecution. 
He cannot pronounce on guilt or innocence. 
Nevertheless the advice of counsel, if honest- 
ly sought and honestly acted on, affords a 
good protection: see Ravenga v. Mackintosh, 
(1824) 2 B & C 693 at p. 697 by Bayley, J. 
So also with a police officer. He is concerned 
to bring to trial every man who should be 
put on trial, but he is not concerned to con- 
vict him. He is no more concerned to con-_ 
vict a man than is counsel for the prosecu- 
tion. He can leave that to the jury. It is 
for them to believe in his guilt, not for the 
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police officer. Were it otherwise, it would 
mean that every acquittal would be a re- 
buff to the police officer. It would be a 
black mark against him, and a hindrance to 
promotion. So much so that he might be 
tempted to “improve” the evidence so as to 
secure a conviction. No, the truth is that a 
police officer is only concerned to see that 
there is a case proper to be laid before the 
urt.” 


19. Even if evidence favourable to 
the accused from apparently credible source 
comes to the knowledge of the Investigating 
Officer, he may yet decide to prosecute if in- 
formation from other apparently credible 
source points to the guilt of the accused. His 
duty is not to resolve a conflict of evidence 
gathered from different sources which are all 
prima facie reliable and this duty is laid 
on the Court. In fairness the Investigating 
Officer should inform the accused of any evi- 
dence favourable to him so as to enable him 
if he so chooses to use it in his defence. But 
the fact that the investigating Officer had in 
his possession conflicting evidence as to the 
guilt of the accused cannot lead to the in- 
ference that there was absence of reasonable 
and probable cause for the prosecution or 
that he did not honestly believe that the case 
was fit to be laid before the Court. On this 
aspect Diplock, L. J., in Dallison v. Caffery, 
(1965) 1 QB 348 at pp. 375, 376 said: 


“His (a prosecutor’s) duty is to prosecute, 
not to defend. If he happens to have infor- 
mation from a credible witness which is in- 
consistent with the guilt of the accused, or, 
although not inconsistent with his guilt, is 
helpful to the accused, the prosecutor should 
make such witness available to the defence. 
See Rex v. Bryant and Dixon, (1946) 31 Cr 
App. R. 146. But it is not the prosecutor’s 
duty to resolve a conflict of evidence from 
apparently credible sources that is the func- 
tion of the jury at the trial. The prosecu- 
tor’s knowledge that there is such a conflict 
does not of itself constitute lack of reason- 
able and probable cause for the prosecution, 
nor is it inconsistent with the prosecutor’s 
honest belief that there is a case against the 
accused fit to go to a jury.” 

20. Tested on these principles, it is 
difficult to hold that there was no reason- 
able and probable cause for Chandrika Pra- 
sad to file the charge-sheet against the piain- 
iff. The report against the plaintiff was 
made by a Sub-Inspector of Police who is 
not expected to make a false report and this 
source of information was apparently credi- 
ble. Chandrika Prasad in his evidence stated 
that the allegations made by Girja Prasad 
were supported by Rameshwar Prasad (D. 
W. 5); Jeet Singh (D. W. 6), Noorullah (D. 
W. 7), Bhola Prasad (D. W. 8), Jeewanlal 
and Balkrishna. He made this statement 
after referring to the case diary. The copies 
of the statements of these witnesses recorded 
by him during investigation must have been 
supplied to the plaintiff during the trial of 
the criminal case, but those statements have 
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not been filed in the suit. It must be, there- 
fore, inferred that the statement of Chandrika 
Prasad that in addition to Girja Prasad the 
aforesaid persons supported the story that 
the plaintiff instigated the crowd is correct. 
It is true that the statements of Girja Prasad 
and other witnesses to that effect were false, 
but having regard to the duty of an Investi- 
gating Officer, these statements constituted 
reasonable and probable cause for filing the 
charge-sheet against the plaintiff. 


21. It was contended that Chandrika 
Prasad acted recklessly and did not make a 
complete inquiry. It was also contended 
that Chandrika Prasad was informed by the 
plaintiff after his arrest that he was innocent 
and that at the relevant time he was present 
in the Court of Shri Verma, therefore, Chan- 
drika Prasad should have examined Shri 


Verma in the course of his inves- 
tigation and should not bave decid- 


ed to prosecute the plaintiff. The informa- 
tion supplied by the plaintiff and that which 
would have been supplied by Shri Verma 
was no doubt in conflict with the evidence 
of Girja Prasad and other witnesses. But as 
already stated the duty of a police officer 
investigating an offence is not to resolve a 
conflict of evidence which is gathered from 
prima facie reliable sources. We have also 
said that the information about the commis- 
sion of the offence by the plaintiff was from 
apparently credible source, for Girja Prasad, 
a Sub-Inspector of Police, was not expected 
to give false information. Moreover, his in- 
formation was supported by the evidence of 
other eye witnesses. In the circumstances, 
Chandrika Prasad’s decision to prosecute the 
plaintiff cannot be held to suffer from want 
of reasonable and probable cause even if it 
is held that he was in possession of informa- 
tion showing that the plaintiff was not guilty. 
Omission to examine shri Verma during in- 
vestigation may well have been from the nor- 
mal hitch which a police officer has in ap- 
proaching a judicial officer outside his Court. 
Shri Verma was not only a Civil Judge but 
also Additional District Magistrate (Judicial), 
The intention of Chandrika Prasad was not 
to keep back the case from Shri Verma as 
is clear from the fact that the plaintiff and 
other accused after arrest were produced be- 
fore him for remand. In our opinion, it is 
not possible to infer bad faith or absence of 
reasonable and probable cause from the 
omission to examine Shri Verma during in- 
vestigation. 


22. As regards the quantum of dama- 
ges, there is no ground whatsoever for in- 
terference. The plaintiff apart from being an 
important Jansangh leader of his district is 
also a leading Advocate in the district. He 
was arrested on January 5, 1965 and was re- 
leased on January 8, 1965. There were many 
hearings in the criminal case. Having re- 
gard to all these factors, the award of 
Rs. 3,000/- as general damages and Rupees 


ae as special damages can in no sense be 


to be excessive. 
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23. In the result, the appeal, in so 
far as the appellants Jangbali Singh and 
Chandrika Prasad are concerned, is allowed 
and the decree of the trial Court is set aside 
and the suit is dismissed against them. These 
appellants shall bear their own costs through- 
out. Girja Prasad’s appeal is dismissed with 
costs and the decree passed against him is 
confirmed, 


Appeal partly allowed. 
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R. S. Dabir, V. S. Dabir and O. P. 
Namdeo, for Petitioners; J. P. Bajpai, Deputy 
Advocate General and M. V. Tamaskar, 
Govt. Advocate, for Respondents. 

VERMA, J.:— Petitioner No. 2 is the 
daughter of petitioner No. 1. She had ap- 
plied for admission to one of the Medical 
Colleges in the State for the M. B. B. S. 
course commencing this year. She has not 
been admitted. Hence this petition claim- 
ing a writ of mandamus against the respon- 
dents to admit her to one of the Medical 
Colleges in the State. 
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2. The total number of seats to be 
filled this year in several Medical Colleges in 
the State was fixed, admittedly, at 720 in all. 
Later on. 10 more seats were increased in 
the Rewa Medical College for the sons and 
daughters of freedom fighters, but we are 


not concerned with these additional seats in- 


the present case. A fixed percentage of 
seats out of the total number was reserved 
for some specified categories so that the final 
division of these 720 seats was made as fol- 


lows: 
(1) General category 441 seats 
(2) Scheduled Castes 108 ,, 
(3) Scheduled Tribes 108 ,, 
(4) Freedom Fighters 21 y 
(5) Military Personnel ot » 
(6) Govt. of India 
nominees 21 5 
Total 720 seats 


3. The petitioner No. 2 falls in the 
general category and could claim to be ad- 
mitted only thereunder’ and the benefit of 
any of the other special categories enume~ 
rated above from items No. 2 to 6 was not 
available to her. It is also accepted that in 
the general category no candidate has been 
admitted to any of the Medical Colleges who 
may have obtained Jess marks than peti- 
tioner No. 2. The minimum aggregate marks 
up to which admissions have been made in 
the general category is 275 out of 500, where- 
as the petitioner No. 2 has obtained 272 
marks out of 500. These are the marks ob- 
tained by the candidates for admission in 
Pre-Medical test held for weeding out the 
surplus candidates in excess of the seats avail- 
able. It is also an admitted position that 
none of the candidates admitted under any 
of the aforesaid categories is disqualified for 
admission, according to the qualifications 
prescribed by the University for admission to 
the M. B. B. S. course. 


4. With regard to the Pre-Medical 
Examination held this year, the State Gov- 
ernment had prescribed a method to regulate 
the admissions and to ascertain the number 
`of seats available for allocation to the afore- 
said different categories of applicants. This 
was done by the ‘Madhya Pradesh Pre-Medi- 
cal Examination Rules, 1972’ which is An- 
nexure ‘A’ to the petition. After the Pre- 
Medical Examination was held, a clause in 
tbe Rules initially declared was modified with 
a view to provide admission to many more 
candidates from amongst some of the re- 
served categories, but strictly within the num- 
ber of seats reserved for them according to 
the policy declared initially. The relevant 
provisions of the rules and the amendment 
shall be stated hereafter. 

5. The grievance made on behalf of 
the petitioners is that but for the subsequent 
amendment in the rules, many more seats 
out of, those which were allocated to the re- 
served categories would fall vacant, with the 
result that the total number of seats avail- 
able under the general category would be 
further increased, and thereby many more 
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candidates including the petitioner No. 2 
would get admission. As such, the peti- 
tioners contend that the action of the Gov« 
ernment in so amending the rule after the 
Pre-Medical Examination was held was ille« 
gal and unjustified and it has the effect of 
depriving petitioner No. 2 of her right to be 
admitted in one of the Medical Colleges. 


6. It is common ground that the 
aforesaid Madhya Pradesh Pre-Medical Exa- 
mination Rules, 1972 are mere executive in« 
structions and the appellation Rules used 
for describing them is a misnomer, sinca 
they have neither any statutory origin nor 
any statutory force. This being so, the so- 
called Rules are a mere declaration of the 
State Government’s policy for guidance of its 
officers on the basis of which the admissions 
were to be made this year to the several 
Medical Colleges in the State. As a matter 
of fact, except for calling upon the candis 
dates to appear at a Pre-Medical Examina- 
tion, and for this purpose apprising them of 
the requisite qualifications for eligibility, it 
was not at all necessary to apprise the in- 
tending candidates of the manner in which 
the seats were intended to be filled or the 
manner in which the seats in the reserved 
categories were to be filled. However, all 
these matters relating to the policy were dec- 
lared apparently for the purpose of general 
information. 


7. The relevant provisions of the so 
called Rules (Annexure ‘A’) are as follows:— 


“4 (1) Selection of candidates from 
amongst those who have appeared in the 
written examination shall be made strictly on 
merit as disclosed by the total number of. 
marks obtained by a candidate in the Pre- 
Medical Examination. Minimum qualifying 
marks for admission shall be 45 per cent in 
aggregate. For Scheduled Castes and Sche- 
duled Tribes candidates, the qualifying marks 
shall be 35 per cent in the aggregate. It 
shall be necessary for candidates to pass in. 
each paper separately i.e., obtain a minimum 
of 33 per cent marks. In the case of can- 
didates belonging to Schedule Castes and 
Scheduled Tribes the minimum pass marks 
in each paper shall be 30 per cent. 

Note:— In case required number of 
candidates for admission are not available 
according to above percentage of qualifying 
marks, the Board shall have the power to 
lower the percentage up to 5% in the ag- 
gregate for all categories of candidates.” 


“6 (1) asaca sereoo svanco cosson easeoo sooosú 


(2) ..... ss gasses oeaan Dedeee Gerir arosi fa! ovieoe 
_@) The following are the reserved cate- 


A) wee bs wasivesveseus ce EERTE e oein 

Gi) Fifteen per cent seats will be reserv- 
ed each for Schedule Castes and Scheduled 
Tribes candidates. In case sufficient number 
of candidates do not qualify for admission 
the vacant seats would be converted into 
general category.” : 
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“20. After the approval ot the result by 

the Board, Controller shall publish in such 
leading news papers as may be deemed fit a 
list of names of the successful candidates who 
have become eligible for admission in the 
Medical Colleges in order of merit on the 
basis of the marks obtained by Bors in the 
Pre-Medical Examination and shall also 
notify such lists on the Notice Board of the 
Board’s office, but this would not mean that 
all the candidates who have qualified them- 
selves in the said Examination will be admit- 
ted to the Medical Colleges. The number of 
candidates to be admitted will depend on the 
total number of seats available. The rest of 
the names of the qualified candidates would 
serve as candidates on the waiting list. The 
Controller shall issue Notice to the selected 
candidates in respect of admission to the 
Medical College.” 
The State Government by an Order dated 
5-8-1972 (Annexure R-1) amended the afore- 
said M. P. Pre-Medical Examination Rules 
by adding Note No. (ii) below the existing 
Note to Rule 4 (1), as follows:— 

“Note No. Gi} — In case, with relaxa- 

tion granted by the Board as above, the re- 
quired number of categories of Scheduled 
Castes/Scheduled Tribes/ Freedom Fighters 
are not available, Government shall have the 
power to grant special relaxation in the mini- 
mum qualifying marks to the extent consi- 
dered necessary.” 
Simultaneously, acting under Note (ii) below 
Rule 4 (1) so inserted, by another order 
dated 5-8-1972 (Annexure R-II) the State 
Government lowered the prescribed qualify- 
ing marks for some categories of candidates 
in the following manner:-— 


Category Aggregate Marks in 
percentage each sub- 
; ject 
1. Scheduled Castesf 30% 20% 
Scheduled Tribes - 
2. Freedom Fighters 35% 33% 





The net result of such an amendment has 
been that in case of candidates belonging to 
the Scheduled Castes and Scheduled Tribes 
the qualifying marks in the aggregate have 
becky reduced mr 35% to 30% and in ami 

aper separately, the qualifying mar ve 
boca reduced from 30% to 20%. In the pre- 
sent petition the dispute relates only to the 
candidates admitted from amongst Scheduled 
Castes and Scheduled Tribes by applying the 
above amendment. 


8. The admitted position before us is 
that even after lowering of the qualifying 
marks in case of Scheduled Castes and Sche- 
duled Tribes candidates, the total number of 
candidates from those categories admitted in 
all Medical Colleges in the State is only 63 
as against the total of 216 seats reserved for 
them. The net result is that the remaining 
153 seats which had been initially reserved 
for candidates belonging to the Scheduled 
Castes and Scheduled Tribes could not be 
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filled from those categories and they bave 
ultimately been filled up by admitting candi- 
dates from the general category, so that the 
total number of candidates admitted from the 
general category has actually exceeded to this 
extent, as against the number initially ex- 
pected after setting apart the reserved seats. 


9, The petitioners’ grievance is 
that but for lowering of the qualifying marks, 
another about 40 seats, in addition to the 
aforesaid 153 seats out of those reserved for 
Scheduled Castes and Scheduled Tribes, 
would have also remained vacant so that a 
further number of 40 candidates from the 
general category would have been admitted, 
and the petitioner No. 2 would have got ad- 
mission within this number. On behalf of 
the respondents it has been contended that 
there are many more candidates in the gene- 
Tal category above the petitioner No. 2 so 
that even if these further seats had fallen 
vacant, the petitioner No. 2 would not have 
got any benefit and would not be admitted. 
However, this fact alone is not very signifi- 
cant for deciding the real question which 
arises in this case. In case the respondents’ 
action is open to challenge and a writ can 
be issued for enforcement of the aforesaid 
rules on which the petitioners rely, then it 
does not matter whether the petitioner 
would ultimately get any benefit per- 
sonally as a result of the same, and 
the very fact that the petitioner 
No. 2 was a candidate from the general cate- 
gory would enable her to seek this Court’s 
decision on that question. As such, this fact 
can be relevant only for the purpose of de- 
termining the nature of relief, in case it is 
found that some relief can be granted in this 


e. 

10. Shri R. S. Dabir, learned Coun- 
sel for the petitioners, contends that accord- 
ing to R. 6 (3) Gii) of the said rules, 15% seats 
were reserved, each for Scheduled Castes and 
Scheduled Tribes candidates, and in case suffi- 
cient number of those candidates had not 
qualified for admission, the vacant seats were 
to be converted into general category seats. - 
He argues that there is a right in the candi- 
dates from the general category to have all 
unfilled seats, reserved for these two cate- 
gories, converted into seats for the general 
category so as to enable more candidates ad- 
mitted from the general category. He con- 
tends that by the subsequent amendment as 
noted above this right of candidates in the 
general category has been adversely affected 
after holding of the examination and, there- 
fore, the power to make such an amendment 
by lowering the qualifying marks for these 
categories of candidates was not available. 
This right, according to him, was in the 
nature of a vested right which accrued to 
the petitioner No. 2 as also to all the can- 
didates in the general category, so that it 
could not be taken away after they had ap- 
peared in the Pre-Medical Examination. 


11. To suggest that there is no im- 
pediment in granting a proper relief to the 


maene aa UOZO 
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petitioners, Shri Dabir also contends that the 
scope of Article 226 is wider than that of 
Article 32 so that a writ under Article 226 
is not confined only to the enforcement of 
fundamental rights but may also be issued 
‘for any other purpose’. Accordingly, his 
suggestion is that even if a writ in the nature 
of mandamus cannot be issued to grant relief 
in this case, then also a suitable writ, direc- 
tion or order suiting the exigencies of the 
situation can be devised to enforce the right 
claimed by petitioner No. 2. 


12. It is settled law that the words 
‘any other purpose’ in Article 226 must be 
read in the context of what precedes the 
same so that unless the breach of a legal 
right or of a provision of law or of the Con- 
stitution is alleged and proved, the High 
Court cannot interfere under Article 226. 
Unless whatever right, personal or otherwise, 
on which the application is based is esta- 
blished, no writ, direction or order can issue 
under Article 226. Thus, the existence of a 
right is the foundation of the exercise of 
jurisdiction of the High Court under Arti- 
cle 226 of the Constitution. See State of 
Orissa v. Madan Gopal, AIR 1952 SC 12; 
Director of Endowments, Government of 
Hyderabad v. Akram Ali, AIR 1956 SC 60 
and State of Orissa v. Ramchandra, AIR 
1964 SC 685. 

13. One of the conditions precedent 
to issue of mandamus is the existence of legal 
right in the petitioner. The law on this sub- 
ject is summarized in Halsbury’s Laws of 
England, 3rd Edn., Vol. I, in para 194, as 
under:— 

“The applicant for an order of manda- 

mus must show that there resides in him a 
legal right to the performance of a legal 
duty by the party against whom the man- 
damus is sought .........cccceces . It is only in 
respect of a legal right that mandamus will 
lie. The Court will not, therefore, enforce 
an equitable right by this remedy.” 
Tt is further necessary that the right claimed 
must be in the applicant himself. 
196 of the aforesaid volume of Halsbury’s 
Laws of England the position stated is as 
under:— 

“The legal right to enforce the perform- 
ance of a duty must be in the applicant him- 
self. The Court will, therefore, only enforce 
the performance of statutory duties by pub- 
lic bodies on the application of a person 
who can show that he has himself a legal 
right to insist on such performance.........” 


14. The first question to be seen, 
therefore, is whether the petitioner No. 2 has 
any right to claim admission as she alleges, 
either generally or under the aforesaid Rules. 


In case such a right exists, the further ques- - 


tion would be whether it was a vested right 
which could not be defeated by amendment 
of the Rules subsequent to the Pre-Medical 
Examination even though it was before the 
admissions were finalized for filling in the 
seats. 
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15. The only educational right guar- 
anteed under the Constitution is contained 
in clause (2) of Article 29 which states that 
no citizen shall be denied admission on 
grounds only of religion, race, caste, langu- 
age or any of them, in addition of course 
to the general prohibition against discrimina- 
tion between members of the same class. Ad- 
mittedly, no such question is involved in this 
petition. At present, leaving out of conside- 
ration the Rules relied on in this case, it 
has rightly not been stressed on behalf of 
the petitioner that there is any general right 
to be admitted to any educational institution. 
The reason is that in the absence of any 
statutory provisions, an individual has no legal 
right to be admitted to a college or similar 
institution. It is in the discretion of the 
authorities to admit a person after he is ap- 
proved. Accordingly, there being no such 
general right, a writ of mandamus cannot 
be issued to admit a person to any college 
unless the right claimed has any statutory 
basis. It has already been shown that there 
is no such right under the Constitution. In 
King v. The Benchers of Lincoln’s Inn, 
(1825) 107 ER 1277 the applicant’s request 
to be made a member of the society had 
been refused by the Benchers of the Lincoln’s 

. On a grievance being made Abbott, 
C. J., held as follows: 


“If the party now applying to the Court 
were an actually admitted member of the 
society, and had acquired an inchoate right 
capable of being perfected, it might then be 
fit for this Court (in the absence of any other 
remedy) to interfere by mandamus in order 
to perfect that right; but if the particular 
society improperly refuse to call a particu- 
lar member to the Bar, the remedy is not 
Dy Mandamus .....sccccsccccecscsccscectencees m 
In the same case Baylay, J., held as fol- 
lows:— , 

“They make their own rules as to the 

admission of their members; and even if they 
act capriciously upon the subject, this Court 
can give no remedy in such a case; because 
in fact there has been no violation of any 
right. This case is analogous to that of a 
college. An individual has no inchoate right 
to be admitted a member of a college and 
there is no obligation upon a college to ad- 
mit him.” 
In Halsbury’s Laws of England, 3rd Edn., 
Vol. If, in para 193, relying on the above 
case, the law on the subject has been summa- 
rized thus:— 

“No mandamus will lie to the provost 
and fellows of a college ............... or to the 
benchers of any of the inns of court to com- 
pel them to admit a certain person as a 
student of the society. ...........ccscccsesecesees y 
No authority to the contrary has been plac- 
ed before us. Therefore, it must be held 
that the petitioner No. 2 had no general right 
to be admitted to one of the Medical Col- 
leges in this State. 


16. The next question is whether 
there is a right, if any, conferred on peti- 
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tioner No. 2 by virtue of the aforesaid Rules. 
Even assuming that the said rules are capa- 


ble of being interpreted in the manner sug- 


gested by Shri Dabir so that all the unfilled 
seats reserved for Scheduled Castes and Sche- 
duled Tribes candidates weré to be convert- 
ed into seats in the general category, the 
question is whether the non-observance of 
these rules is justiciable so that a writ of 
mandamus can be issued to compel their en- 
forcement. As already stated, it is common 
ground before us that these rules are merely 
executive instructions and have no statutory 
basis. In other words, the true character of 
these rules is merely of a declaration of the 
State Government’s policy on the basis of 
which admissions were to be made to the 
several medical colleges in the State. As a 
matter of fact, it was not even necessary to 
disclose to the candidates all the rules except 
those which lay down the necessary qualifi- 
cations for eligibility as a candidate for ad- 
mission. The mere fact that the entire set 
of rules was made public before the Pre- 
Medical Examination was held, would not, 
in our view, alter their basic character. 


17. It is settled law that non-compli- 
ance with such executive instructions which 
have no statutory basis is not actionable. In 
Nagendra Nath v. Commissioner of Hills. 
Division, AIR 1958 SC 398 in para 27 their 
ac a of the Supreme Court observed as 
‘ollows:-— 


“It has not been shown that in exercis- 

ing its powers the appellate authority discard- 
ed any mandatory provisions of law. The 
utmost that has been suggested is that it has 
not carried out certain executive instructions. 
Sas cen esatbesiesescenaces ... But all these are only 
executive instructions which have no statutory 
force. Hence, even assuming, though it is 
by no means clear, that those instructions 
have been disregarded, the non-observance 
of those instructions cannot affect the power 
of the appellate authority to make its own 
selection, or affect the validity of the order 
passed by it.” 
In Raman and Raman Ltd. v. State of Mad- 
ras, AIR 1959 SC 694 their’Lordships of the 
Supreme Court were required to consider 
the effect of certain executive directions issu- 
ed under Section 43-A of the Motor Vehi- 
cles (Madras Amendment) Act, 1948 and 
while dealing with such executive directions 
ee their Lordships held in para 13 as fol- 
lows:— 


“But as we have held that the said order 
was not law but was only an administrative 
direction, it could not affect the validity of 
the order of the Central Road Traffic 


In State of Assam v. Ajit Kumar Sarma, 
AIR 1965 SC 1196, while dealing with cer- 
tain rules which were merely executive ins- 
tructions without any statutory force, their 
Lordships of the Supreme Court, relying on 
Raman and Raman’s case, AIR 1959 SC 694 
(supra), held in para 12 as follows:— 
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“That decision in our opinion governs 
the present case also, for it has been found 


. by the High Court, and it is not disputed 


before us, Chat the Rules are mere adminis- 
trative instructions and have not the force of 
Law as statutory rules. They therefore con- 
fer no right on the teachers of private col- 
leges which would entitle them to maintain 
a writ petition under Article 226 for the en- 
forcement of any provision of the Rules.” 
Later, in G. J. Fernandez v. State of Mysore, 
AIR 1967 SC 1753, dealing with the ques- 
tion of disobedience of certain rules, which 
were mere administrative instructions and 
not statutory rules, contained in the Mysore 
Public Works Department Code, their Lord- 
ships held that no writ lies for disobedience 
of the rules. In para 12 of that decision 
their Lordships held as follows:— 

“The High Court has observed that the 
so-called rules in the Code are not framed 
either under statutory enactment or under 
any provisions of the Constitution. They are 
merely in the nature of administrative ins- 
tructions for the guidance of the Department 
and have been issued under the administra- | 
tive power of the State. ..........cccssceescees if 
they have no statutory force, they confer no 
right on anybody and a teacher cannot claim 
any rights on the basis of these administra- 
tive instructions. If these are mere admin- 
istrative instructions it may be open to Gov- 
ernment to take disciplinary action against its 
servants who do not follow these instructions 
but. non-observance of such administrative in- 
structions does not in our opinion confer any 
tight on any member of the public like the 
tenderer to ask for a writ against Govern- 
ment by a petition under Article 226. The 
matter may be different if the instructions 
contained in the Code are statutory rules 
a cdewe sees scented .. Of course, under such exe- 
cutive power, the State can give administra- 
tive instructions to its servants how to act’ 
in certain circumstances; but that will not 
make such instructions statutory rules which 
are justiciable in certain circumstances 
sisacscsdsedececdcazeces We are, therefore, of opin- 
that instructions contained in the Code 
mere administrative instructions and are 
statutory rules. Therefore even if there 
has been any breach of such executive in- 
structions that does not confer any right on 
the appellant to apply to the court for quash- 
ing orders in breach of such instructions. It 
is unnecessary for us to decide whether there. 
has been in fact a breach of any instruction 
contained in the Code with respect to ten- 
ders and we do not therefore so decide. But 
assuming that there has been any breach, 
that is a matter between the State Govern- 
ment and its servant, and the State Govern- 
ment may take disciplinary action against the 
servant concerned who .disobeyed these ins- 
tructions. But such disobedience did not 
confer any right on a person like the appel- 
lant to come to court for any relief based 
on the breach of these instructions. ......... 
disuneeers scescecesccsevsssenserceeeeee In the view we 
take ..cscccccscseoecesees WE are Of opinion that 
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no claim for any relief before a court of law 
can be founded by a member of the public, 
like the appellant, on the breach of mere ad- 
ministrative instructions.” 

In view of this string of decisions of the 
Supreme Court it cannot be contended with 
any degree of force that any breach or non- 
observance of the Madhya Pradesh Pre- 
Medical Examination Rules, with which we 
are concerned in this case, can confer any 
right either on the petitioner No. 2 or any 
one else to claim its enforcement through a 
court of law. 

18. Similar rules governing admission 
to Medical Colleges in this State were made 
the basis of claiming a right of admission in 
some cases in the past. The decisions in 
those cases are Ramchandra v. State of M. P., 
1961 MPLI 430 = (AIR 1961 Madh Pra 
947), Prakashchandra v. State, 1962 MPLJ 
(Notes) 327 and Vinod Sagar Sood v. State 
of M. P., 1967 MPLJ 194 = (AIR 1967 
Madh Pra 182). Another case of this Court 
is Gokul Prasad v. M. M. Sohani, AIR 1962 
Madh Pra 126 in which admission was claim- 
ed on a similar ground to a Basic Training 
School. All these decisions were by a Divi- 
sion Bench of this Court and in each of them 
a writ was refused on the ground that such 
rules were not justiciable so as to con- 
fer any right on the petitioner. In Vinod 
Sagar’s case (supra) Dixit, C. J., who deliver- 
ed the judgment of the Division Bench, held 
in para 5 as under:— 

“Having heard learned counsel for the 
parties we have reached the conclusion that 
this application must be dismissed. It has 
been held by this Court in 1961 MPLJ 430 = 
(AIR 1961 Madh Pra 247) and AIR 1962 
Madh Pra 126 that the instructions issued by 
the Government regulating admission into 
schools and colleges, though styled as ‘Rules’, 
are merely administrative or executive in- 
structions and their breach, even if patent, 
cannot justify the issue of a writ of certio- 
rari for cancelling the admission of any stu- 
dent or the issue of a direction to the autho- 
rity concerned compelling it to admit into 
the institution a candidate who was refused 
admission.” 

19. From all these authorities it is 
clear that such rules do not confer any right 
on an applicant for admission, and even 
where an infraction of the rules is patent, it 
does not entitle anyone to claim their obser- 
vance through a court of law. With respect 
we are in agreement with this view taken by 
the learned Judges deciding the aforesaid 
cases. 

_. ,20. Sbri Dabir made an attempt to 
distinguish the aforesaid decisions of this 
Court on the ground that in the present case 
the candidates applying for admission had to 
appear at a Pre-Medical Examination, where- 
as there was no such requirement under the 
tules which came up for consideration in the 
earlier decisions. In our view, this difference 
in requirement now, does not in any manner 
alter their true character so as to make those 
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cases distinguishable. We are of opinion 
that the ratio of the earlier decisions fully 
applies also to the present case and there is 
no distinction available to the petitioners to 
avoid the application of the principle laid 
down in the said earlier decisions. 

21. A recent decision of the Sup- 
reme Court which throws light on the ques- 
tion is P. Rajendran v. State of Madras, 
AIR 1968 SC 1012. In that case similar 
rules framed for admission to medical col- 
leges controlled by the Government were 
challenged in so far as they provided for 
reservation of seats for specified categories 
of candidates. The Supreme Court in that 
case struck down only the rule which per- 
mitted districtwise allocation of seats, on 
the grounds that it being discriminatory 
was violative of the Constitution, as it was 
not a permissible classification. The other 
grounds of challenge were negatived. How- 
ever, in dealing with that question their 
Lordships observed in para 17 of the judg- 
ment as follows:— 

“So far as admission is concerned, it 

has to be made by those who are in con- 
trol of the Colleges—in this case the Gov- 
ernment, because the medical colleges are 
Government colleges affiliated to the Uni- 
versity. In these circumstances, the Gov- 
ernment was entitled to frame rules for ad- 
mission to medical colleges controlled by it 
subject to the rules of the University as to 
eligibility and qualifications. This was what 
was done in these cases and therefore the 
selection cannot be challenged on the 
ground that it was not in accordance with 
the University Act and rules framed there- 
under.” 
In the present case it is an admitted posi- 
tion that the rules of the University as -to 
eligibility and qualifications have been 
adhered to in admitting the candidates and 
there is no grievance made on that account. 
This case also supports the view that there 
can be no challenge either to the rules or 
to their mnon-observance except on the 
ground that they violate any of the provi- 
sions of the Constitution or the rules of 
the University as to eligibility and qualifi- 
cations for admission. 

22. Another recent decision of the 
Supreme Court also supports the view we 
have taken. In Chitra Ghosh v. Union of 
India, AIR 1970 SC 35 a challenge was 
made to certain nominations made by the 
Central Government and it was contended 
that the nominations being invalid, these 
seats were also available to the candidates 
in the general pool. Repelling such an 
argument, their Lordships held in para 12 
as follows:— 


“Tt seems to us that the appellants do 
not have any right to challenge the nomi- 
nations made by the Central Government. 
They do not compete for the reserved seats 
and have no locus standi in the matter of 
nominations to such seats. The assumption 
that if nominations to reserved seats are 
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not in accordance with the rules all such 
seats as have not been properly filled up 
would be thrown open to the general pool 
is wholly unfounded. The Central Govern- 
ment is under no obligation to release those 
seats to the general pool. It may be in 
the larger interest of giving benefit to can- 
didates belonging to the non-reserved seats 
to release them but it cannot be compelled 
to do so at the instance of students who 
have applied for admission from out of the 
categories for whom seats have not been 
reserved.” 


It is true that in the case before the Sup- 
reme Court there appears to have been no 
such provision as Rule 6 (3) (ii) in the pre- 
sent case. However, this distinction in facts 
makes no difference for the ultimate deci- 
sion, in view of the nature of rules already 
indicated by us. 

23. We are, accordingly, of the view 
that the aforesaid rules did not confer any 
right on the petitioner No. 2 as she claims. 

24. There is also no merit in Shri 
Dabir’s contention that the amendment in 
rules could not be made after the Pre-Medi- 
cal Examination was held, so as to operate 
retrospectively. It being admitted that the 
rules were merely executive instructions, 
they did not confer any right, much less a 
vested right. The only prohibition against 
retrospective operation is to avoid defeating 
a vested right. No such right is involved 
in this case. 


- 25. A similar question was consi- 
dered in AIR 1959 SC 694. In that case a 


transport permit having been granted, dur- 
ing the pendency of an appeal against that 
grant new restrictions were imposed which 
adversely affected the grantee. These new 
TeStrictions were applied on the basis of 
certain executive orders passed under Sec- 
tion 43-A of the Motor Vehicles (Madras 
Amendment)’ Act and they were taken into 
consideration by the appellate authority 
while disposing of the appeal and setting 
aside the grant. The contention advanced 
before the Supreme Court was that by vir- 
tue of the grant of permit in the first in- 
stance by the Regional Transport Authority 
the grantee had acquired a vested right to 
carry on the business of transport and the 


same could not be defeated by such an 
order made under Section 43-A of the 
above Act. Their Lordships of the Sup- 


reme Court held that an order issued under 
Section 43-A was a mere executive instruc- 
tion and was not law so that there was no 
change brought about in the law during 
pendency of the appeal. In this view it was 
held that the validity of the order passed 
by the appellate authority could not be 
challenged on the ground that it decided the 
appeal on a law that was made subsequent 
to the issue of the permit, even after ac- 
cepting the contention that there was a 
fundamental right to carry on motor trans- 
port business subject to reasonable restric- 
tions upon that right by law. 
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26. In a later decision reported in 
AIR 1965 SC 1196 their Lordships of the 
Supreme Court, following Raman and Ra- 
man’s case (supra), reiterated as follows:—~ 
“We may in this connection refer to 
AIR 1959 SC 694 where this Court had to 
consider certain orders and directions issu- 
ed under Section 43-A of the Motor Vehi- 
cles (Madras Amendment) Act, 1948. The 
question arose whether the orders issued 
under Section 43-A had the status of law 
or not. This Court held that such orders 
did not have the status of law regulating 
the rights of parties and must partake of 
the character of administrative orders. It 
was further held that there could be no 
Tight arising out of mere executive instruc- 
tions, much less a vested right, and if such 
instructions were changed pending any ap- 
peal, there would be no change in the law 
pending the appeal so as to affect any vest- 
ed right of a party.” 
From these decisions it is clear that there 
is no merit in the contention that the State 
Government could not amend the aforesaid 
Tules in the manner it did after the Pre- 
Medical Examination was actually held. 
Accordingly, this contention must also be 
rejected. 


27. Shri Dabir, as a last resort, con- 
fined the petitioner’s claim within the nar- 
tow limits of equitable estoppel. His argu- 
ment is that acting on the representation 
made by the State Government as contain- 
ed in the aforesaid Rules, the petitioner 
No. 2 appeared in the Pre-Medical Exami- 
nation and, as such, it is now not open to 
the State Government to withdraw that re- 
presentation after the petitioner No. 2 suf- | 
fered the detriment of appearing in the exa- 
mination. We are unable to appreciate ag 
to how any detriment was suffered by peti- 
tioner No. 2 by her mere act of appearing 
in the Pre-Medical Examination, which ac« 
tion was independent of the actual numbep 
of seats available. It is beyond question 
that she would have appeared in this exa- 
mination in any case, and that she did nof 


do so simply because there may have been 


a chance of some reserved seats remaining 
unfilled and thereafter being converted into 
seats in the general category. As it is, in 
all 153 seats out of those reserved for Sche- 
duled Castes and Scheduled Tribes had res 
mained vacant even after amendment of 
the rules so that these were ultimately added 
to the general category. This is not a case 
where having advertised initially for giving 
admission to candidates from the general 
category, the Government subsequently Te- 
fused admission to all candidates in that 
category by withdrawing all the seats which 
were initially allocated to the general cate- 
gory. Therefore, it is difficult to visualize 
as to how any detriment was suffered by 
petitioner No. 2 in the present case so as 
to apply the principle of equitable estoppel. 
It is not the petitioner’s case that but fop 
the possible chance of some such additional 
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seats being added to the seats available to 
the general category she would not have 
appeared in the Pre-Medical Examination. 
In view of these facts alone the principle of 
equitable estoppel is not attracted to this 


Case. 

28. The decision in Union of India 
y. Anglo Afghan Agencies, AIR 1968 SC 
718 is strongly relied on by Shri Dabir in 
support of his contention that the rule of 
equitable estoppel applies. That was a case 
in which a merchant acting on a represen- 
tation made by the Government in an Ex- 
port Promotion Scheme had made certain 
exports. That scheme promised certain 
benefits to such exporters and the question 
was whether a merchant, who, acting on 
those promises had made certain exports, 
could be denied the benefits promised under 
that scheme. Their Lordships of the Sup- 
reme Court held in that case that so long 
as the scheme was in force, the Govern- 
ment was estopped from going back on the 
representation made by it. We have al- 
ready indicated that the present is not a 
case of that type and we are unable to ap- 
preciate that any detriment has been suffer- 
ed by the petitioner No. 2 here. So long 
as she wanted admission to one of the seats 
in a medical college, she would have ap- 
peared in the Pre-Medical Examination and 
this action of hers did not depend on the 
contents of the Rules which provided for 
allocation of seats to different categories of 
candidates. We have already stated that it 
was not even necessary to publish the pro- 
vision in these rules with regard to the 
manner in which the availability of the 
seats for the various categories was to be 
determined. That was only intended for 
guidance of the officers who had to admit 
the candidates. The position is not altered 
simply because they were in fact published 
and made known even to the candidates by 
way of general information. In fact, there 
was no representation made at all by these 
provisions to the intending candidates. 
Therefore, the very basis for invoking the 
rules of equitable estoppel is non-existent in 

case. 

29. We would also like to point out 
that the object of reserving seats for these 
backward classes was to ensure the availa- 
bility of a minimum number of seats to 
them. After the Pre-Medical Examination 
was held it appears that the Government, 
realizing that a very negligible number of 
candidates from that category had qualified 
for admission, decided to lower the qualify- 
ing marks for them. Even after this was 
done, in all only 63 candidates could be 
admitted as against the total number of 216 
seats available for them. Thus, the im- 


pugned action taken by the Government - 


was only for the purpose of achieving the 
object for which such reservation is permis- 
sible and has been upheld by the Courts. 
By acting in the manner it did, the State 
Government did not reduce the chances of 
admission in the general category from 
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those which were available when the appli- 
cations were invited and Pre-Medical Exa- 
mination was held. The impugned action 
of the Government cannot therefore be 
called even unjustified in these circum- 
stances. 


30. We are, therefore, of the view 
that there is no merit in any of the conten- 
tions advanced on behalf of the petitioners. 
Accordingly, we dismiss this petition. How- 
ever, in the circumstances of the case, we 
direct the parties to bear their own costs. 
The outstanding amount of security depo- 
sited by the petitioners shall be refunded. 

Petition dismissed. 
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H. G. Mishra, for Applicants; J. P. Sri- 
vastava, for Opposite Party. 


DWIVEDI, J.:— This is a petition 
under Article 226 of the Constitution of 
India. 

2. The petitioners case is this:— 
The petitioner Kalka Prasad and the respon- 
dent No. 3 Badamsingh were candidates for 
the office of the Panchas to Devri Kalan 
Gram Panchayat. The election was schedul- 
ed to take place on 17-5-1970 for which 
the petitioner was allotted the symbol of 
Bullock and the respondent No. 3 Badam- 
singh the symbol of scales (annexure A-1). 
According to sub-rule (5) of Rule 30 of 
Madhya Pradesh Gram Panchayats Election 
and Co-option Rules, 1963, the allotment 
of symbol is final. The’ petitioner and the 
respondent No. 3 Badamsingh canvassed on 
the basis of these symbols. The pamphlet 
distributed by the respondent No. 3 Badam- 
singh was as per Annexure A-2. In the 
election, the symbol of Bullock polled 46: 
votes while the symbol of scale 32 votes. 
The petitioner who was allotted the symbol 
of bullock ought to have been declared 
elected but the Election Officer, respondent 
No. 1 declared respondent No. 3 Badam- 
singh elected treating his symbol as bullock, 
which was wholly illegal, unwarranted and 
ultra vires of the provisions of Jaw. Hence 
this petition for writ of certiorari for quash- 
ing the election of the respondent No. 3 
Badamsingh. 


3. Badamsingh, 
did not file any return. 

4. Election Officer, respondent No. 
1 and the Collector, respondent No. 2 ad- 
mitted that the petitioner and the respon- 
dent No. 3- Badamsingh were allotted the 
symbols of bullock and scale respectively 
but denied that the election officer effected 
any change or unauthorisedly declared the 
respondent No. 3 Badamsingh elected treat- 
ing his symbol as bullock. They contended 
that the Polling and the Presiding Officers 
Were necessary parties to the petition and 
since they have not been joined, the peti- 
tion was incomplete. They contended that 
the petitioner raised no objection nor lodg- 
ed any complaint with the Polling or Pre- 
siding Officer before or after the election. 
They asserted that the petitioner had an 
alternative remedy of filing an election peti- 
tion and since he did not avail of that re- 
medy, he was not entitled to invoke the 
writ jurisdiction. of this court. 
f 5. The point for decision is whether 

this Court could entitle the writ petition 

under Article 226 of the Constitution when 
the petitioner has not availed of the remedy 
provided under Section 357 of the Madhya 
Pradesh Panchayats Act. 

6. Having heard Shri H. G. Mishra, 
counsel for the petitioner and Shri J. P. 


respondent No. 3 


ALR 


Shrivastava, counsel for the respondents 
Nos. 1 and 2, we are of the view that the 
petition must be dismissed. 


7. Section 357 of the Madhya Pra- 
desh Panchayats Act runs as under: — 


“357. Election petition:— (1) No elec- 
tion or co-option notified under Sections 20, 
113, 170 and 216 shall be called into ques- 
tion except by a petition presented to the 
prescribed authority. 

(2) No such petition shall be admitted 
unless it is presented within fourteen days 
from the date on which the election or co- 
option was notified. 

(3) Such petition shall be enquired into 
or disposed of according to such summary 
procedure as may be prescribed.” 


8. The law relating to the Election 
Petition in respect of election and co-op- 
tion of the Gram Panchayats is contained 
in Section 357 of the Panchayats Act, 1962 
and Madhya Pradesh Gram Panchayats 
(Election Petitions, Corrupt Practices and 
Disqualification for Membership) Rules, 
1962. The election in this case was held 
on 17-5-1970 and it was not disputed that 
an election petition before the prescribed 
authority was not filed within 14 days of 
the election as required by sub-section (2) 
of Section 357 of the Act. The writ peti- 
tion was filed on 18-7-1970 long after the 
prescribed period of limitation for election 
petition had expired. It is apparent that 
the petitioner did not ‘avail of the special 
remedy provided for in the Act and desired 
that this Court should exercise its power 


‘under Article 226 of the Constitution of 


India. We will first advert to the Jaw. 


9, In Union of India v. T. R. 
Verma, AIR 1957 SC 882 it was observed:— 


“It is well settled that when an alter- 
nate and equally efficacious remedy is open 
to a litigant, he should be required to pur- 
sue that remedy and not invoke the special 
jurisdiction of the High Court to issue a 
prerogative writ. It is true that the exist- 
ence of another remedy does not affect the 
jurisdiction of the Court to issue a writ; 
but, the existence of an adequate legal re- 
medy is a thing to be taken into conside- 
ration in the matter of granting writs. And 
where such remedy exists, it will be a sound 
exercise of discretion to refuse to interfere 
in a petition under Art. 226, unless there 
are good grounds therefor.” 


10. In Thansingh v. Supdt. of Taxes, 
AIR 1964 SC 1419 it was observed:— 


“Ordinarily the court will not entertain 
a petition for a writ under Art. 226, where 
the petitioner has an alternative remedy 
which without being unduly onerous pro- 
vides an equally efficacious remedy”. 


“Where it is open to the aggrieved peti- 
tioner to move another tribunal, or even 


MO 


` 1973 


` 


itself in another jurisdiction for obtaining 
redress in the manner provided by a statute, 
the High Court normally will not permit by 
entertaining a petition under Art. 226 of the 
Constitution the machinery created under 
the statute to be by-passed and will leave 
the party applying to it to seek resort to the 
machinery so set up.” 

11. In British India Steam Naviga- 
tion Co. v. Jasjit Singh, AIR 1964 SC 1451 
it was observed:— 

“The rule that a party who applies for 
the issue of a high prerogative writ should, 
before he approaches the Court, have ex- 
hausted other remedies open to him under 
the law, though not one which bars the 
jurisdiction of the court to entertain the 
petition or to deal with it, is a rule which 
courts have laid down for the exercise of 
their discretion.” 

“Besides, the High Court should be 
slow in encouraging parties to circumvent 
the special provisions made providing for 
appeal and. revisions in respect of orders 
which they seek an challenge by writ peti- 
tion under oe 26.” 

12. In gram Singh v. Election 
Tribunal, ur *(1955) 2 SCR 1 at p. 2 = 
(AIR 1955 SC 425) it was held:— 

“Tt is a sound exercise of discretion to 
bear in mind the policy of the legislature to 
have disputes about special rights, as in 
election cases, decided as speedily as may 
be. The High Courts should not, there- 
fore, entertain petitions for prerogative writs 
lightly in this class of case.” 

13. In Municipal Council, Khurai 
v. Kamal Kumar, AIR 1965 SC 1321 at p. 
1324 it was laid down as under:— 

“It is true that the High Court would 
not ordinarily entertain a petition under 
Art. 226 of the Constitution where an alter- 
native remedy is open to the aggrieved 
party. Though that is so the High Court 
has jurisdiction to grant relief to such a 
party if it thinks proper to do so in the 
circumstances of the case.’ 

14. In Pancham Ramcharan v. Col- 
lector, Bhind, 1971 MPLI 50 = (AIR 1971 
Madh Pra 97) dealing with Section 357 of 
the M. P. Panchayats Act and Madhya Pra- 
desh Panchayats (Election Petitions, Corrupt 
Practices and Disqualification for Member- 
ship) Rules, 1962, it was observed:— 

“When a special right is created by a 
special law and that special law also pro- 
vides for a machinery for redress, the party 
complaining that his rights under the spe- 

cial law have been violated must resort to 
the remedy provided by the special law and 
the High Court will not interfere in exer- 
cise of its writ jurisdiction except for com- 
pelling reasons. 

Not that the High Court has no juris- 
diction to entertain a writ petition because 
an alternate remedy is provided in the Act 
but it will not constitute itself into an elec- 
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tion tribunal so as to ascertain facts by Te- 
cording evidence.” 

15. In Associated Cement Co. Ltd, 
Kymore v. Assistant Commissioner of Sales 
Tax, Jabalpur, 1971 MPLJ 444 at p. 450 = 
(1971 Tax LR 702) it was held:— 


“The existence of alternative remedy ig 
not a bar for interference; it is only a fac- 
tor to be taken into account in exercising 
discretion under Article 226. In our opin- 
ion when the facts are admitted and the 
tax amount is heavy, it would not be a 
sound exercise of discretion to refuse inter- 
ference cn the ground that the petitioner 
could have gone up in appeal.” 


16. In Malam Singh v. Collector, 
Sehore, 1971 MPLJ 531 =(AIR 1971 Madh 
Pra 195) (FB). It was laid down as under:— 

“There is no constitutional bar to the 
exercise of writ jurisdiction in respect of 
elections to Local Bodies such as, Munici« 
palities. Panchayats and the like. However, 
as it is desirable to resolve election dis- 
putes speedily through the machinery of 
election petitions, the court in the exercise 
of its discretion should always decline to 
invoke its writ jurisdiction in election dis- 
pute, if the alternative remedy of an elec- 
ton petition, is available. Thus-in view of 
the provisions of the Madhya Pradesh Pan- 
chayats Act, 1962, which provides for an 
adequate remedy, namely, the remedy of an 
election petition to be presented after the 
election is over, for all grievances whether 
founded on the ultimate result of the elec- 
tion or upon any interlocutory order passed 
in the process of election, where that re- 
medy is available, it would not be proper 
for the High Court to exercise its undoubt- 
ed powers under Articles 226 and 227 of 
the Constitution for interfering with an 
interlocutory order passed during the pro- 
cess of election, save in very exceptional 
circumstances.” 

17. The legal position thus was that 
there was no constitutional bar to the exer- 
cise of the writ jurisdiction in respect of 
elections to local bodies such as Municipali- 
ties, Panchayats and the like, though it was 


desirable to resolve the election disputes 
speedily through the machinery of election 
petitions. The question, therefore, would 


arise whether there were extraordinary cir- 
cumstances or compelling reasons concern- 
ing flagrant or manifest violation of law 
necessitating the exercise of writ jurisdic- 
tion. In view of the law as stated above, 
especially the Full Bench decision in 1971 
MPLJ 531 = (AIR 1971 Madh Pra 195) 
(FB), Malam Singh v. Collector, | Sehore, 
the petitioner having not availed of the re- 
medy under Section 357 of the Madhya 
Pradesh Panchayats Act, within the pres- 
cribed period, he cannot be permitted to in- 
voke the extraordinary writ jurisdiction. 
18. We do not find any compelling 
or extraordinary circumstances in this case. 
The petitioner did not explain what pre- 
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vented him from filing the election petition 
within time. There is no averment in the 
petition on this aspect of the case. On the 
other hand, the petitioner omitted total re- 
ference to the remedy under Section 357 of 
the Madhya Pradesh Panchayats Act and 
Mentioned that he had no other efficacious, 
adequate, convenient remedy, an assertion 
totally against the special Act. 

19. The petitioner placed reliance 
on Hirday Narain v. Income-tax Officer, 
Bareilly, AIR 1971 SC 33 in support of his 
contention that even if an election petition 
could be not filed, it would not be a bar 
for the High Court to entertain his writ 
petition. The relevant paragraph is as 
under:— 

“An order under Section 35 of the In- 
come-tax Act is not appealable. It is true 
that a petition to revise the order could be 
moved before the Commissioner of Income- 
tax. But Hirday Narain moved a petition 
in the High Court of Allahabad and the 
High Court, entertained that petition. If 
the High Court had not entertained his peti- 
tion, Hirday Narain could have moved the 
Commissioner in revision, because at the 
date on which the petition was moved the 
period prescribed by Section 33-A of the 
Act had not expired. We are unable to 
hold that because a revision application 
could have been moved for an order cor- 
tecting the order of the Income-tax Officer 
under Section 35, but was not moved, the 
High Court would be justified in dismissing 
as not maintainable the petition, which was 
entertained and was heard on the merits.” 

20. The above observations came in 
the wake of the admission of the writ peti- 
tion and its hearing on merits on the ground 
that if the High Court had not entertained 
this petition, Hirday Narain could have 
moved the Commissioner in revision, be- 
cause at the date on which the petition was 
moved, the period prescribed by Section 
33-A of the Act had not expired. This 
case does not help the petitioner because on 
the date, he filed the writ petition, the limi- 
tation for filing the election petition under 
Section 357 (2) of the Madhya Pradesh Pan- 
chayats Act had long expired and the peti- 
tioner was not in any way misled in the 
pursuit of his legal right by admission of 
the writ petition. i 

21. In view of the above, we hold 
that tbe petitioner having failed to avail of 
the special remedy provided for by Section 
357 (1) (2) of the Madhya Pradesh Pan- 
chayats Act and there being no compelling 
reasons or extraordinary circumstances in 
his favour, he could not claim the exercise 
of extraordinary jurisdiction in his favour. 


22. For the reasons stated above, 
the petition fails and is dismissed. In the 
circumstances, we make no order as to 
costs. The security amount shall be re- 


funded. 
Petition dismissed. 
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BISHAMBHAR DAYAL, C. J. AND 
SHIV DAYAL, J. 


Phunsu and another, Appellants V. 
Baret and others, Respondents. 

Second Appeal No. 789 of 1965, DJ- 
24-4-1972, from Appellate decree of V. G. 
Tejwani, Addl. Dist. J., Rajnandgaon, DJ- 
8-7-1965. 

Index Note:-— (A) Civil P. C. (4908), 


_ Ss. 100-101 — Even where one of the de- 


fendants who had already died pending ap- 
peal is impleaded and not his heirs i 
second appeal, High Court cannot dismiss 
second appeal as improperly constituted but 
must set aside the decree passed without 
deciding substitution application and re- 
mand the case for proceeding according to 
law. (@aras 3, 4) 

S.. Awasthy, for Appellants; R. S. Da- 
bir, for Respondent No. 1. 


B. DAYAL, C. J.:— This second ap- 
peal has been referred to a Division Bench 
by a learned Single Judge of this Court. 
The circumstances which have led to it may 
be stated as follows. The plaintiffs-appel- 
lants filed a suit for partition of Hindu 
joint family property, in which, among 
others, they impleaded one Badri as one of 
the alienees of the property from defendant 
No. 1. The suit was dismissed by the trial 
Court. First appeal was filed by the plain- 
tiffs-appellants. During pendency of that 
appeal, Badri (defendant-respondent No. 3) 
died.. The plaintiffs-appellants made an ap- 
plication for bringing on record the legal 
representatives of Badri. But, by mistake, 
the lower appellate Court did not pass any 
final order on this application, with the 
result that Badri’s name remained on the 
record, although he was dead. In this state, 
the appeal was ultimately decided and dis- 
missed. Against this dismissal, the plain- 
tiffs have filed this second appeal. How- 
ever, since Badri’s name remained on the 
record of the lower appellate Court, in this 
second appeal also he has been named as 
one of the respondents. When notice of 
this appeal was attempted to be served on 
Badri, the fact was discovered that he died 
during the pendency of the appeal in the 
lower appellate Court. The plaintiffs then 
made an application for bringing on record 
the legal representatives of Badri and also 
made an application under Section 5 of the 
Limitation Act for condonation of delay. 
This application was rejected by the learn- 
ed Single Judge of this Court on December 
9, 1970, as the delay was not properly ex- 
plained. 

2. In this state, the second appeal 
came up for hearing before the learned 
single Judge. It was contended for the 
plaintiffs-appellants that the decree of the 
lower appellate Court be set aside, as it was 
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a nullity in the absence of the heirs of 
Badri, and the case be sent back to the 
lower appellate Court for proceeding with 
the appeal after substituting the heirs of 
Badri. A Division Bench case of this Court 
was cited in support of this course of ac- 
tion, but the learned single Judge felt a 
doubt whether that was the proper course 
to be followed in the second appeal, be- 
cause, according to him, the appeal itself 
was defective and no order could be passed 
in a defective appeal; the defect in the ap- 
peal being that Badri, a dead man, was 
mentioned as one of the respondents and 
not his heirs. Therefore, he felt that no 
effective order could be passed in the appeal 
which was not properly constituted. Accord- 
ing to the learned single Judge since Badri’s 
heirs, who were necessary parties to the 
appeal, were not before the Court, no orden 
could be passed except to dismiss the ap- 
peal as improperly constituted. 

3. We have heard learned counsel 
for both parties. We are of the opinion 
that the learned single Judge committed a 
mistake in not clearly keeping in mind the 
distinction between the competence of the 
appeal and the effect of necessary parties 
not being before the Court and consequent- 
ly no effective decree could be passed on 
the dispute before the Court. So far as 
the competence of the appeal is concerned, 
it is to be against the decree which was 
passed by the lower appellate Court, is be- 
tween the parties who were then validly be- 
fore the Court. Badri was already dead on 
the date of the decree. Therefore, his name 
was redundant on the record. The decree 
was, therefore, between the other respon- 
dents and the  plaintiffs-appellants. This 
decree was obviously wrong. The plaintiffs 
were certainly entitled to file an appeal 
against that decree and to argue before this 
Court that the decree as passed by the 
lower appellate Court was wrong. In order 
to constitute a valid second appeal, it was 
enough that the second appeal filed in this 
Court was against the decree which was 
passed by the lower appellate Court. The 
lower appellate Court having passed a dec- 
ree between those persons, who were before 
it at that time, this second appeal, implead- 
ing those persons alone, is certainly cor- 
rectly constituted. However, the inclusion 
of the name of Badri in this second appeal 
was again redundant, as he had died when 
the decree was prepared by the lower appel- 
late Court. 

d. In such a second appeal, although 
it is properly filed, if all the persons, who 
were necessary parties to the suit, were not 
parties before the Court, no effective decree 
on the merits of the dispute between the 
parties could be passed. This Court how- 
ever can certainly look into the invalidity 
of the decree passed by the lower appellate 
Court, as it passed the decree when all the 
necessary parties were not before it and set 
it aside on that ground, 
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5. As said above, Badri died while 
the appeal in the Court below was pending. 
An application for substitution had been 
made in the lower appellate Court. Without 
deciding that application, the lower appel- 
late Court was not justified in taking up the 
appeal on merits and deciding the same. 


6. We accordingly allow the appeal, 
set aside the judgment and decree of the 
lower appellate Court and remand the case 
to that Court for deciding the application 
for substitution and then proceeding with 
the appeal according to law. Parties shall 
bear their own costs in this appeal. 


Appeal allowed. 
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(V 69 C 22) : 
BISHAMBHAR DAYAL, C. J. AND 
SHIV DAYAL, J. 
Bajrang Prasad, Petitioner v. The State 
or Madhya Pradesh and others, Respon- 
mts. 


, 


Misc. Petn. No. 511 of 1971, DJ- 19-4- 
1972. 


Index Note:— (A) Madhya Pradesh 
Excise Act (1915), Section 28 — Auction 
money paid by the licencee for obtaining 
the privilege of selling liquor at a particu- 
lar shop is not merely a licence fee but it is 
the lease amount paid for obtaining that 
privilege. (Para 2) 

Index Note:— (8) Madhya Pradesh 
Excise Act (1915), Section 2 (8) — Balance 
of auction money is “Excise Revenue” with- 
in the meaning of the section and as such 
it is recoverable as an arrear of land reve- 
nue. @ara 5) 
Cases Referred: Chronological Paras 
AIR 1963 Madh Pra 352 = 1963 MP 

LJ 526, Nanhibai v. Excise Commr., 
Madhya Pradesh 


D. M. Dharmadhikari, for _ Petitioner; 
J. P. Bajpai, Deputy Advocate-General, for 
Respondents Nos. i to 5. 


_ _ B. DAYAL, C. J.:— This writ petition 
is by the holder of a liquor licence who had 
taken by auction a contract for sale of 
country made liquor for the year 1968-69. 
The petitioner failed to pay instalments as 
agreed with the result that his licence was 
cancelled and the contract was given to 
another person. The petitioner could work 
in the liquor shops only from 1st April, 
1968 to 29th October, 1968. He was serv- 
ed with a notice for recovery of Rupees 
3,24,922.23 as difference between the auction 
price which was offered by him and which 
was realised from the subsequent purchaser 
h of instal- 
ments, making a total of Rs. 4,58,831/-. This 
demand is being challenged by the petitioner 
on several grounds. We will take up the 
grounds one by one. 
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2. The first contention of learned 
counsel for the petitioner is that the State 
is not entitled to charge such a large amount 
as licence fee for giving permission to the 
petitioner to sell liquor at a particular shop. 
The excise contractors pay separately price 
of the liquor which they purchase and also 
pay excise tax on the same. The shops in 
which sale of liquor takes place do not be- 
Jong to the Government and, consequently, 
the Government is only entitled to charge 
a nominal amount by way of licence fee to 
cover the expenses which the Government 
may incur in the administration of the 
shops according to the rules prescribed by 
the Government. This fee can only be 
equivalent to the administration charges and 
cannot be charged as a tax for augmenting 
the revenue of the State. We have heard 
learned counsel at length on this point, but 
we see no force in this argument. The mat- 
ter was considered in great details by a 
Division Bench of this Court in Nanhibai 
v. Excise Commr., M. P., 1963 MPLJ 526 
= (AIR 1963 Madh Pra 352). The learn- 
ed Chief Justice, who delivered the judg- 
ment after an elaborate consideration of 
the relevant sections and the rules under 
the Madhya Pradesh Excise Act, came to 
the following conclusion: 


“The principle that the State Govern- 
ment has exclusive right of manufacturing, 
selling, or possessing intoxicants or any 
country liquor intoxicating drug runs 
through Sections 13 to 18 of the Act......... 
The important condition that must be satis- 
fied before any licence can be granted to 
a person for manufacture or sale of any 
country liquor intoxicating drug is that the 
.person must first obtain the privilege or 
the right of manufacturing or selling the 
intoxicating drug. This is clear from Sec- 
tion 18, which embodies the principle that 
the supreme “authority in relation to the 
manufacture or sale of an intoxicating drug 
is the State itself, and on its basis provides 
that the State Government may lease to 
any person on such conditions and for such 
period as it may think fit the right of 
manufacturing or of selling any country 
liquor intoxicating drug within any specifi- 
ed area. Sub-section (2) of Section 18, 
which lays down that a licensing authority 
may grant to a lessee under sub-section (1) 
a licence in terms of the lease, only em- 
phasizes the position that a person cannot 
manufacture or sell any intoxicating drug 
by merely obtaining the right from the 
Government of manufacturing or selling 
that drug. He must, in addition, obtain a 
licence in that behalf.” 

‘Thus, it is quite clear that the amount paid 
by the petitioner for obtaining the privilege 
of selling liquor at a particular shop is the 
lease amount which the petitioner had 
agreed to pay for obtaining that privilege. 
It is not merely a fee for obtaining the 
licence under Section 28 of the Excise Act. 
Whe contention of learned counsel for the 
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petitioner that he has a fundamental right 
to sell country liquor is clearly negatived 
by the provisions of the Act as discussed 
in tbe abovementioned case by placing rea- 
sonable restriction on the same. In this 
State, the privilege of selling liquor is en- 
tirely that of the Government. We respect- 
fully agree with this decision and see no 
force in the contention of learned counsel 
appearing for the petitioner. 


3. The next contention of learned 
counsel for the petitioner was that he had 
not entered into a contract for paying the 
amount of lease money within the meaning 
of Article 299 of the Constitution with the 
State and, consequently, there could be no 
breach of the contract on the basis of 
which the difference between the auction 
price and the re-sale price could be realised 
from im. is contention is entirely 
wrong on facts. The respondents have filed 
Annexure R-1 which is the contract entered 
into by the Authorised Officer on behalf of 
the Governor of the State of Madhya Pra- 
desh with the petitioner in which it is clear- 
ly provided that the petitioner agreed to 
abide by all the conditions mentioned in 
the licence given to him. This agreement, 
therefore, negatives the contention of learn- 
ed counsel and we see no force in this con- 
tention also. i 


4. Learned counsel also stated that 
no notice was served on the petitioner be- 
fore re-auctioning the shops. This is also 
factually wrong. The respondents have fil- 
ed Annexure R-2 which is a notice served 
on the petitioner clearly indicating that be. 
was given an opportunity of showing cause- 
why, on account of the defaults in payment 
of instalments, action for re-sale could not 
be taken. 


5. Another contention of learned 
counsel was that this balance of bid-money 
cannot be realised by way of arrears of 
land revenue. We see no force in this con- 
tention. This amount is also excise reve- 
nue as defined in Section 2 (8) of the Ex- 
cise Act, the relevant part of which may 
be reproduced as follows: 

“Excise revenue’ means revenue deriv- 
ed or derivable from any............ payment 
TAE ordered pader the provisions of 


and, by Section 64 (J) (a), all excise ‘reve- 
nue is recoverable as arrears of land re- 
venue. 


6. We, therefore, see no force in 
this petition and dismiss it with costs. We 
estimate the hearing fee at Rs. 200/-, which 
will be paid out of the security amount. 
The remaining amount of security deposit 
after deduction of costs shall be refunded 
to the petitioner. 

Petition dismissed. 


md 
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Ramlal, Appellant v. Kanhaiyalal and 


others, Respondents. 

Second Appeal No. 510 of 1966, D/- 30-4- 
1971, from Appellate decree of B. B. L. Sri- 
vastava, Addl. Dist. J., East Nimar, Khand- 
wa, D/- 26-3-1966. 

Index Note: — (A) Hinde Law — 
Joint Hindu family — Am aliemee or am 
auction purchaser of undivided interest of a 
coparcemer holds it subject to a charge for 
marriage expenses of the mmumarried daugh- 
ter of the coparcemer whose share has been 
alienated or purchased. @ara 12) 
Cases Referred: Chromological Paras 
AIR 1954 Mad 1011 = 1954-2 Mad 

LJ 573, Ramchandra v. R. Ammal 11 
AIR 1947 PC 122 = 1947 All LJ 376, 
Rajagopala v. Venkataraman. 
P. R. Padbye, for Appellant. 


JUDGMENT:— This second appeal 
arises from a suit for partition instituted by 
the purchaser of the undivided interest of a 
member of a Hindu coparcenery. 


2. Briefly stated, the material facts 
are that Ramlal appellant obtained a money 
decree against Manakchand (defendant No. 
2). In execution of that decree, he purchased 
the undivided interest of Manakchand in the 
property of Hindu coparcenery comprising 
of Manakchand, his father Kanhaiyalal and 
his brother Ganeshilal. In the execution 
proceedings, objections were filed under 
Order 21, Rule 58, Civil Procedure Code, by 
Kanhaiyalal, Ganeshilal and Mst. Jasodabai, 
wife of Kanhaiyalal. The objections were 
dismissed. A suit under Order 21, Rule 63, 
Civil Procedure Code, was also instituted but 
jt was dismissed. Sale certificate was issued 
to the plaintiff on March 15, 1955. 


3. Ramlal then brought the present 
suit for partition of the house and separate 
possession of its 1/3rd share. He also claim- 
ed mesne profits, Rs. 60/-, and future mesne 
profits at Rs. 20/- per month from August 
25, 1962. 


4. Kanhaiyalal, Manakchand and 
Ganeshilal were joined as defendants. Kan- 
haiyalal and Ganeshilal (defendants 1 and 3) 
resisted the suit by filing a common written 
statement. Manakchand (defendant. No. 2) 
also resisted the suit by a separate written 
statement. 


5. The trial Court passed a prelimi- 
nary decree in favour of the plaintiff, declar- 
ing that the plaintiff is entitled to 1/3rd share 
of Manakchand (defendant No. 2) in the suit 
house and directing appointment of a Com- 
missioner to evaluate the aforesaid share of 
Manakchand in the suit house, after record- 
ing evidence on the point of valuation of 
that share. It was further directed in the 
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preliminary decree that after fixation of the 
value of 1/3rd share of Manakchand, the 
other defendants would be given an option 
to deposit the amount representing the value 
of such 1/3rd share of Manakchand, in which 
even the plaintiff’s right shall be transferred 
to such defendants and the plaintiff’s claim 
for partition would be dismissed. - He would 
merely get the value of Manakchand’s 1/3rd 
share. It was further directed in the decree 
that in case the other defendants did not 
choose to pay the value of the 1/3rd share 
of Manakchand, then the 1/3rd share of 
Manakchand would be auctioned. It was fur- 
ther directed in the decree that the marriage 
expenses of Ku. Basantibai, daughter of 
Manakchand, which the trial Court fixed at 
Rs. 1000/-, would be realised from the price 


- of Manakchand’s share. 


6. Aggrieved by the preliminary dec- 
ree, the plaintiff ‘appealed. He contended 
that Manakchand’s share, which had been 
purchased by him could not be saddled with 
the liability to pay the marriage expenses of 
Manakchand’s daughter; secondly, the 
amount of Rs. 1,000/- was arbitrarily fixed 
by the trial Court; thirdly, the claim for de- 
ducting marriage expenses from Manak- 
chand’s share had already been waived and 
was barred on the principle of constructive 
Tes judicata, as that ground was not raised 
either in the objections under Order 21, 
Rule 58, or in the suit under Order 21, 
Rule 63, Civil Procedure Code. It was fur- 
ther contended that such a claim was bar- 
red by limitation. Alternatively, it was urg- 
ed that the marriage expenses, if at all, had 
to be borne by the entire joint family pro- 
perty and not only the plaintiff’s share in 
the suit house. Another ground taken in the 
appeal by the plaintiff was that as a Com- 
missioner had been directed to be appointed, 
the most .equitable method of effecting parti- 
tion should have been found out and the 
direction as given in the preliminary decree 
should not have been given. 


Te The defendants did not prefer any 
appeal, nor filed cross-objections. 


8. The learned Judge of the first 
appellate court not only rejected the conten- 
tions raised by the plaintiff-appellant before 
him but went to the length of dismissing 
the entire suit. It js obvious enough that 
this could not be done on the plaintiff’s ap- 
peal. The defendants did not prefer any ap- 
peal, nor did they attack the preliminary dec- 
ree by filing cross-objections in the plaintiff’s 
appeal. The plaintiff could not be put to a 
more disadvantageous position. Otherwise 
also, as I shall presently discuss, the first ap- 
pellate court was in error in dismissing the 
entire suit on the ground that the plaintiff 
did not bring a suit for general partition. 

9. The learned Judge of the first ap- 
pellate Court says that the only right which 
an alienee or an auction-purchaser of the un- 
divided interest of a coparcener gets is to 
bring a suit for general partition. As a pro- 
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position, this is right, but then he jumped 
to the conclusion that there must have been 
some property other than the suit house. 
Shri Padhye, learned counsel for the appel- 
lant, contends that there is no material on 
record to show that the joint Hindu family 
had any other property besides the suit house. 
It must, therefore, be said that it was mere- 
ly a guess and surmise that the first appel- 
late court thought the frame of the suit to 
be defective inasmuch as it was not a suit 
for general partition but was a suit merely 
for partition and separate possession of a 


house, 
10. It is contended by the learned 
counsel for the appellant that both the 


Courts below have erred in holding that the 
marriage expenses, estimated at Rs. 1000/-, 
would be a charge on the value of Manak- 
chand’s share which has been purchased by 
the plaintiff. The argument is that under 
no provision of the Hindu Law could such 
a charge be created; nor could it be held that 
the plaintiff is liable to pay the marriage ex- 
penses of Manakchand’s daughter just be- 
cause he has purchased Manakchand’s un- 
divided share in the joint Hindu family pro- 
perty. 

u. In my opinion, the law is this. 
While determining what property is avail- 
able for partitions, a provision has to be 
made, inter alia, for the marriage expenses 
of unmarried daughters. Originally the 
daughter had the right to a share in the co- 
parcenery property but later on that right 
was superseded by her right to be maintain- 
ed and to be married. ‘Thus the obligation 
of maintaining and marrying a daughter by 
the family is a historical remnant of the 
daughter’s original right. Where a joint 
family consists of the father and his sons 
and father’s daughter (sister), the obligation 
is of the entire joint family and the mar- 
riage expenses form a charge on the entire 
joint family property. This is also the case 
where the joint family consists of brothers 
only and they have a sister. Her marriage 
expenses will also be a charge on the entire 
joint family property. But the marriage ex- 
penses of the sons’ daughters form the liabi- 
lity of such son whose daughter she is and 
not of the whole joint family. In Mulla’s 
Hindu Law (13th Edition) at page 359, the 
statement of the law is as follows:— 


“The case, however, of an unmarried 
daughter stands on a different footing. Her 
right to maintenance and marriage expenses 
out of the joint family property is in 
lien of a share on partition; provision 
should accordingly be made for her marriage 
expenses in the decree. 


It is only for the marriage expenses of 
the father’s daughters or sisters that provi- 
sion should be made out of the joint family 
property. The marriage expenses of the son’s 
daughters form only the liability of his 
branch and not of the whole joint family un- 
like the case. of the father’s daughter.” 
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This passage was approved in Rajagopala v. 
Venkataraman, AIR 1947 PC 122. See also 
Ramchandra v. R. Ammal, AIR 1954 Mad 
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12. In Raghavachariar’s Hindu Law 
(6th Edition) page 403 it is stated:— 

“The obligation of maintaining and 
marrying the daughters of a family consist- 
ing of father and sons, being a historical 
remnant of the daughters’ original right to 
share in the coparcenery property is created 
by the birth of the daughter and rests on the 
whole family and not on the father and 
through him the sons. Hence the share of 
a son who institutes a suit for partition 
against his father and brothers is liable to a 
share of the expenses of the marriage of 
his sister married after the institution of the 
suit and of other sisters still io be married. 
But after partition between father and sons, 
the claims of the sons’ daughters for main- 
tenance and marriage expenses are to be met 
out of the shares of the respective sons and 
not out of the shares of all those who were 
coparceners of the old family.” 


The above statements in both the commen- 
taries of Hindu Law relate to a case of par- 
tition between members of a joint Hindu 
family, or even to a case where a son brings 
a suit for partition against his father and 
brothers. On the same principle and for the 
same reasons, the same proposition must be 
applied to a case where an alienee or an auc- 
tion-purchaser of the undivided interest of a 
coparcener brings a suit for partition. 

13. It is then contended by Shri 
Padhye that the trial Court arbitrarily fixed 
Rs. 1,000/- as the marriage expenses. In my 
opinion, the first appellate Court was right in 
rejecting this objection on the ground that 
the defendants’ witnesses themselves estimat- 
ed the expenses between Rs. 1,200/- and 
Rs. 1,500/-. Therefore, if the trial Judge 
estimated the marriage expenses at Rs. 1000/~ 
it cannot be said that the amount is exces- 
sive. This contention must, therefore, be re- 
jected. 

14. It is then urged for the appellant 
that the directions as regards actual partition 
of the property as given by the trial Court 
were just and right. Shri Padhey contends 
that partition by metes and bounds, that is, 
actually separating 1/3rd share of the appel- 
lant by drawing a line or by raising a wall, 
is not possible or at least not convenient, 
What is contended before me is that after 
the evaluation of 1/3rd share of Manak- 
chand, the plaintiff also should have been 
given an option to purchase 2/3rds share of 
defendants 1 and 3, instead of a further auc- 
tion being required. In my opinion, this 
contention must be accepted not only be- 
cause it is reasonable but also because it is 
perhaps the only possible solution. What the 
learned trial Judge has directed is that after 
evaluating Manakchand’s 1/3rd share, which 
now belongs to the plaintiff, the other defen- 
dants (Nos. 1 and 3) will have the option 
to deposit the value of that 1/3rd share in 
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the Court: within one month of the amount 
having been thus fixed and if these defen- 
dants deposit such amount for payment to 
the plaintiff, then they would acquire the 
plaintiff’s right, title and interest also and a 
sale certificate may accordingly be issued. 
Where can be no quarrel thus far because the. 
value of the 1/3rd share will be determined 
not only on the report of the Commissioner 
but also after hearing such objections as may 
be filed by the parties on the Commissioner’s 
report. But the learned trial Judge further 
directed that in case these defendants do not 
pay the value of 1/3rd share, “the 1/3rd 
share will be auctioned”. It is difficult to ap- 
preciate these directions. There is no ques- 
tion of the plaintiff’s 1/3rd share being auc- 
tioned. And, who will purchase it? As the 
plaintiff cannot bring a suit for separate pos- 
session of the 1/3rd share, such a purchaser 
in the auction as contemplated and directed 
in the preliminary decree will also not be 
able to get either joint possession or separate 
possession in respect of the 1/3rd share. 
Therefore, this direction is wholly miscon- 
ceived. Shri Padhye is right in his conten- 
tion that the preliminary decree should have 
given an option to the plaintiff to purchase 
the 2/3rds share of defendants 1 and 3 in 
case they do not purchase the 1/3rd share of 
the plaintiff in accordance with the direction 
given in the preliminary decree after assess- 
ment of the value of that 1/3rd share. This 
contention. must, therefore, be accepted and 
the preliminary decree must be modified ac- 
cordingly. 


15. No other point is raised. 


16. In the result, the appeal is partly 
allowed. The judgment and decree of the 
first appellate court are set aside and the 
judgment and preliminary decree of the trial 
Court are modified to this extent that instead 
of the words “otherwise the 1/3rd share will 
be auctioned”, shall be substituted the words 
“otherwise the plaintiff shall have the option 
to pay the value of 2/3rds share of defen- 
dants Nos. 1 and 3 and such value shall be 
exactly double the value of the 1/3rd share of 
the plaintiff as would be determined accord- 
ing to the preceding direction in the preli- 
minary decree.” The rest of the judgment 
and preliminary decree of the trial Court 
is upheld. As the respondents did not enter 
appearance, there shall be no order for costs 
in this appeal. 


17. 
Dabir who assisted me as amicus curiae. 


Order accordingly. 
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OZA, J.:— This is a petition filed by 
the Municipal Council, Mandsaur. 


2. According to the petitioner,’ the 
Mandsaur Municipal Council was first con- 
stituted as a body corporate under the pro- 
visions of the Gwalior State Municipalities 
Act, Samvat 1993, and the limits of the 
Mandsaur Municipality were defined under 
that Act. This Act was repealed by the 
Madhya Bharat Municipalities Act, 1954, 
which came into force from 10th Jan., 1954. 
It is alleged that by virtue of Section 2 of 
this Act the limits of the Mandsaur Muni- 
cipality, defined under the Gwalior Act, and 
the Municipal Committee constituted under 
that Act were continued as Section 2 of the 
Madhya Bharat Act provided that it shall 
be deemed to be constituted under the new 
Act. The Madhya Bharat Act was repeal- 
ed by the M. P. Municipalities Act, 1961, 
which came into force from ist February, 
1962. Section 2 of this Act provides for 
existing municipalities, and the Mandsaur 
Municipality continued as if it was consti- 
tuted under the new Act. It is alleged that 
Section 24 of the Gwalior Act provided for 
the acquisition of property by the munici- 
pality either by way of transfer in its 
favour or by other means. According to 
the petitioner, by circular No. 3 of Samvat 
1998, published in the Gwalior Government 
gazette dated the 23rd March, 1952, the 
Gwalior State Government ordered that all 
open lands within the limits of the manici- 
pality, which were not assessed to any land 


HP/HP/E544/72/MNT 


100 M.P.  [Prs. 2-5] 


revenue, shall be recorded in the name of 
the municipal committee in the settlement 
papers. By this circular in the settlement 
papers the Mandsaur Municipal Committee 
was recorded as the owner of such lands. 
These lands which vested in the Municipal 
Committee under the Gwalior State conti- 
nued to vest in the Mandsaur Municipal 
Council after the Madhya Bharat Act came 
into force and also after the M. P. Munici- 
palities Act came into force. According to 
the petitioner Section 100 of the M. P. 
Municipalities Act provided for vesting of 
such lands in the Municipal Council. It is 
alleged by the petitioner that the Khasra 
entries, copies of which have been filed 
along with the petition, showing 
such open lands, which were not assessed to 
Jand revenue, were recorded as municipal 
property and they continued to be so re- 
corded until 1966-67. On 10th September, 
1964 the State Government jSsued certain 
instructions with respect to unoccupied lands 
lying within the limits of the municipality 
stating that the Gwalior State Circular, re- 
ferred to above, did not amount to transfer 
of all rights of the State in favour of the 
Municipal Council. It was also stated in 
these instructions that the possession of 
such land by the Municipal Council was 
only administrative or managerial, and they 
had no absolute power of disposal of such 
lands. These instructions were issued by 
the Government to the Collectors of the 
revenue districts. It is alleged by the peti- 
tioner Council that on 27th March, 1965 
the Council passed a resolution saying that 
the open lands within its municipal limits 
belonged to it by virtue of the Gwalior 
State Circular No. 3, and the Council was 
entitled to be benefited by transferring such 
lands by way of sale or leasé, and in fact 
it has been. so doing. Along with this re- 
solution, a communication was sent to the 
Collector, Mandsaur on Sth June, 1965. On 
28th September, 1967, the Nazul Officer, 
Mandsaur Sub-division, Mandsaur, wrote to 
the Tehsildar, Tehsil Mandsaur that the 
lands lying within the municipal limits of 
the Mandsaur Municipal Council have been 
declared by the Collector on 23rd August, 
1967 to be Nazul lands and instructed the 
YTehsildar to correct the entries in the reve- 
nue papers accordingly. Along with this 
letter, the Nazul Officer also sent to the 
Tehsildar a list of unoccupied lands lying 
within the municipal limits. A copy of this 
letter was also sent to the petitioner-Coun- 
cil. According to the petitioner, the Coun- 
cil had granted leases from month to month 
of portions of these unoccupied lands situ- 
ated within the municipal limits, which were 
recorded in the name of the Council in re- 
venue papers so far. The petitioner has 
also given particulars of various lessees and 
the lands leased out to them. It is alleged 
that on 20th March, 1969 the Nazul Offi- 
cer, Mandsaur, served notices on all the 


lessees of the municipality informing them 
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that the lands occupied by them were Nazul 
lands, and the payment of lease-rent by 
them to the petitioner-Council was not valid. 
They were also asked to get new leases 
from the Nazul office and pay rent to the 
Nazul Officer. It was also stated in the 
notices that on default the lessees would 
be evicted from the land. A specimen of 
these notices is also filed along with the 
petition. It is alleged that on 25th June, 
1969 the Nazul Department removed the 
temporary structures of one of the peti- 
tioner’s tenants, namely, Shankarlal, on the 
ground that it was an encroachment on 
Nazul land. The petitioner has, therefore, 
filed this petition before this Court. 


3.. In the return filed on behalf of 
the State, most of the facts are not disput- 
ed. The main contention appears to be 
that by the Circular issued by the Gwalior 
Government, in Samvat 1998, no ownership 
has been vested in the Municipal Council. 
It is contended that in fact these Jands vest- 
ed in the municipality only for the purposes 
of management in the capacity as a trustee 
and not as owners. 


4, Shri S. D. Sanghi appearing for 
the petitioner contended that Section 24 of 
the Gwalior State Municipalities Act pro- 
vided that the municipality would be a 
body corporate having powers to acquire 
property. He also contended that under 
Section 87 of the Gwalior Act the munici- 
pality was entitled to hold the property, 
and it was also entitled to hold it in owner- 
ship rights. According to the learned coun- 
sel, the Circular issued by the Gwalior Gov- 
ernment in Samvat 1998 conferred on the 
municipality rights in all open lands which 
were unoccupied. He contended that after 
the coming into force of the Madhya Bha- 
rat Act, Section 48 of fhat Act provided for 
the vesting of the property in the municipal 
committee, and on the coming into force 
of the M. P. Municipalities Act, Section 
100 of that Act provided for the vesting of 
the property in the Municipal Council. 
Learned counsel contended that even if it is 
accepted that the Municipal Council had 
no absolute rights in the property so vest- 
ed in it, still the Collector, by an executive 
order, could not divest the Council of the 
rights which vested in it under a statute. 
He contended that the administrative in- 
structions of the Government, and follow- 
ing those instructions the order passed by 
the Nazul Officer directing the Tebsildar to 
correct the entries in the revenue records, 
are not justified. According to the learned 
counsel, the properties that vested in the 
Council in whatever rights under a statute 
could not be taken away by administrative 
action. 


5. Shri Dubey, Government Advo- 
cate appearing for the State, contended that 
under the scheme of the M. P. Land Reve- 
nue Code, 1959, all lands belonged to the 
Government. After reading extensively and 
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at length various provisions pertaining to 
assessment of land revenue in the M. P. 
Land Revenue Code, Shri Dubey contended 
that the whole scheme of the Code indi- 
cates that all lands in the State vest in the 
State Government. According to him, only 
the powers to manage were transferred to 
the municipalities under the Circular issued 
by the Gwalior Government, and the pro- 
visions of the Madhya Bharat Act and the 
Madhya Pradesh Act only vest in the Muni- 
cipal Council authority to manage these 
lands as trustees. As these provisions indi- 
cate, the Municipal Council was entitled to 
put these lands to use for the purposes of 
this Act. He could not contend that the 
Revenue Book Circular, under which the 
Nazul lands are administered by the Nazul 
Officer, has any statutory sanction. But he 
contended that these are instructions of the 
Government, and the Government being 
the ultimate owner of the lands could in- 
struct its officers to manage the properties 
in a particular manner, and on this basis 
the Nazul authorities had every right to 
instruct the Tehsildar to make relevant 
entries in the revenue records and adminis- 
ter the open lands lying within the munici- 
pal limits. He also at length contended 
that neither the Circular, nor the Gwalior 
Act and nor even the Madhya Bharat Act 
conferred any proprietary rights in the 
Municipal Council. 

6. Circular No. 3 issued by the 
Gwalior Government in Samvat 1998 was 
about the municipalities in the Gwalior 
State. The existence of the Circular is not 
in dispute. The relevant portion of that 
Circular reads thus— 


qa ga farra ar faea at Tet À BRITT 
wae mga MARAA at qfar e ga 
mias arg ai To g4 Rar TT 2323 
fo qafas mfa ssia ag afaa gar 
fie aafaa saaat aa gga fao gria 
ot ax qafaar A sear gaa aang 
aad A ade fafenad ro feat mA 
queer arufsara aaeqe arse ardlaed A 
aa UW A FAA A TAL Ho Bl aT ATUTT 
% fet feat arent a} wera at at eq 
RAST FAS AUIS TIMTAT HLA BL BATS 
faia Fao at TTY AT HETA go Iag 


gan aires afaa a} fam sia Fog, 


fea aft gat aT qa Ro F fet T 
we at pha a a we iNe asx 
OT 8 ATH TT YR Go APY HATE TE G I 

This Circular indicates that unoccupied lands 
lying within the municipal limits were vest- 
ed in the Municipalities, and it was order- 


ed that they should be so recorded in the 
revenue papers. This Circular indicates 
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that it was intended that in the settlement 
papers such lands should be recorded ag 
‘Milkiyať’ of the municipalities. 

7. Section 87 of the Gwalior State 
Municipalities Act provided for the vesting 
of such properties in the municipality. It 


Teads thus— 

asco (2) feet tet ara qerafrara a? 
wae | aa ae SY aie ah 
aera praam Celt fraa at orate 
saci fad ango a de F are 


aT. € aca afaa y 
Orel ah gt, PACT BH Hast | cae 
Hat wait at saat afera 
ant tata dz saa & at 
wa weet q case a vay 
gaara q seas ate farit F 
wi, ake se ae ga aT at 
amaa $ fot wot a wait, ate 
ah PUT ari :— 

(=) aam afe mex ond a cata 
afea aq Ragana a aa ate froma ¥ 
daa Ag frer at aRar gar, i 
afinas aà & ag we gi, at man 
qA t gY i 

(a) ama qes akai ate aa, alte 
aafaa qes F fet ait a fae oa 
aie amt tat ake cata wea at aada 
ait TAT Ys TEMG TS a aaa aie 
as ST ae are areat adi “at ar wae 
qaafeos gf att att ae ot nahe 
(start sama a A) fsd cee qsa 
a gA & yaaan gi 1 

(1) aam tos aAa Afer a aA 
afar, ate aaa Aa gA gi wf 
air aod (afea) a nù $ aaa A 
afa sit feat art aaa ar vase aaa at 
Wa a ae ama ania ate was ate 
A Tt saa gaano at 

(a) ama yet ar iaa ar waz ar 
We AT Haat at mer gar fraraa ar Pret 
freq BT EST aT HAT at say at ore, 
at aAA wat ar ret at stare aT satr 
ARA at ghana frente a amet a ate 
aaa A FAT BL, aT THT RoR $ aqha 
aama THE BAY A TAT M1 - 
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(a) amm qes gasè ale recat F 
ag Ar asa Tt s aa wT gu gar 
Sie yaafown a l 

(3) am mir ate maaa N fas 
afia raie or Pret wea e aaa fear ar 
@de ar alt axe aani wales ony È fea 
pret ew FT gae a t 

(x) ama ae ara ate sas Gat ae 
ar Be WMS q tT TNA wer az 
ania ate Hare aT ate AT SAT st 
St GS artes ary è fer agar a ae at l 

(a) mm Feat | Harada meaa 
Sra | 

R) waite at xfer è fe aah 
faa at fe arg aaa ST gea HT ag 
(2) AA F wey A ae a, Ca Tada 
We A Ba TT aa; frat wade Afef: 
UT TB TS gl, BAY F wot FT ag Wit 
at waite Peat gN a saa del 
amaa & gra yates aise HV | WIS At 
ag g fe wa vedere act fet arash saaat 
et aT Ve Taras al, Tt Tae A fane 
ait a aye at st, Sat ae at Rfafaaiesl 
al ate yeaa wat fear STAT 1 aR Set Tae 
We fet Get aera at sit eqiafativel A 
aaa aa A aars al ar feet saara ares 
a waate et et Fafafattedt a rofa 
a frat cra wee & fea fat eer esr gras 
at at aaRS at ati ge arash 
ara eY oF Rear aay è vena è 
qka gran fear ay Rer mAN | 


This provision clearly lays down that such 
properties shall vest in the municipality and 
shall be in its possession, the only restric- 
tion being that the municipality shall be 
entitled to use and spend these properties 
for the purposes of the Act. After the for- 
mation of Madhya Bharat, the M. B. Mu- 
nicipalities Act came into force and Sec- 
tion 48 thereof provided as under— 

“48, All property of the nature herein- 
after in this section specified, and not being 
specially reserved by the Government shall 
be vested in and belong to the municipality, 
and shall, together with all other property, 
of what nature or kind so ever not being 
specially reserved by the Government, which 
may become vested in the municipality, be 
under their direction, management and con- 
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trol, and shall be held and applied by them 
as trustees, subject to the provisions and 
for the purposes of this Act, that is to say— 

“(a) all public towns-walls, gates, mar- 
kets, slaughter-houses, manure and night- 
soil depots, and public buildings of every 
description. 

(b) all public streams, tanks, reservoirs 
cisterns, wells, springs, aqueducts, conduits, 
tunnels, pipes, pumps and other water- 
works, and all bridges, buildings, engines, 
works, materials and things connected there- 
with or appertaining thereto, and also any 
adjacent Jand (not being private property) 
appertaining to any public tank or well; 

(c) all public sewers and drains, and 
all sewers, drains, tunnels, culverts, gutters 
and water-courses in, alongside or under 
any streets, and all works, materials and 
things appertaining thereto, as also all dust, 
dirt, dung, ashes, refuse, animal matter, 
filth, night soil or rubbish of any kind col- 
lected by the municipality or by customary 
or private sweepers from the streets, houses, 
privies, sewers, cess-pools or elsewhere. 

(d) all public lamps, lamp-post, and 
apparatus connected therewith, or appertain- 
ing thereto; : j 
._ (e) all lands transferred to them by the 
Government or by gift or otherwise, for 
local public purposes; _ 

(© all public streets, and the pave- 
ments, stones and other materials also there- 
of and also all trees, erections, materials, 
implements and things provided for such 
streets.” 

This section also provides that except for 
reservations made by the Government, 
property of the nature specified in that pro~ 
vision shall vest in the municipality and it 
will be under the management and control 
of the municipality. The restriction in this 
section was that the municipality shall hold 
and apply it as trustee subject to the provi- 
sions and for the purposes of the M. B. 
Act. Section 100 of the M. P. Municipali- 
ties Act provides as under— 

“100. (1) Subject to any special reser- 
yation made or to any special conditions 
imposed by the State Government, all pro- 
perty of the nature hereinafter in this sec- 
tion specified within the limits of the Muni- 
cipality, shall vest in and be under the con- 
trol of the Council and with all other pro- 
perty which has already vested, or may 
hereafter vest in the Council, shall be held 
and applied by it as trustees for the pur- 
poses of this Act, that is to say— 

(a) all public town-walls, gates, mar- 
kets, slaughter-houses, manure and night- 
soil depots and public buildings of every 
description which have been “constructed on 
maintained” out of the municipal fund; 

(b) all public streams, tanks, reservoirs, 
cisterns, wells springs, aqueducts, conduits, 
tunnels, pipes, pumps and other waterworks, 
and all’ bridges, buildings, engines, works 
materials and things connected with or ap- 
pertaining thereto, and also adjacent land not 
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being private property, appertaining to any 
public tank or well; . 

(c) All public sewers and drains and all 
sewers drains, tunnels, culverts, gutters and 
water-courses in, alongside or under any 
streets and all works, materials and things 
appertaining thereto; 

(d) All dust, dirt, dung, ashes, refuse, 
animal matter, filth, night-soil or rubbish of 
any kind collected by the council or by any 
customary or private sweepers from the 
streets, houses, privies, sewers, cesspools or 
elsewhere; 

(e) All public Jamps, _ 1 
apparatus connected therewith, or appertain- 
ing thereto; : 

(Ð All public streets, not being land 
owned by the State Government and the 
pavement, stone and other material thereof 
and also trees growing on and erections, 
materials, implements: and things provided 
for such street; 

(g) all lands and/or other property trans- 
ferred to the council by the State Govern- 
ment or acquired by gift purchase or other- 
wise for public purposes; g 

(2) The State Government may, by noti- 
fication, direct that any property which has 
vested in the council shall cease to be so 
vested; and thereupon the property specified 
in the notification shall cease to be so vest- 
ed, and the State Government may pass such 
orders as it thinks fit regarding the disposal 
and management of such property. 

(3) The State Government may resume 
any immoveable property transferred to the 
Council by itself or any other local autho- 
rity, where such property is required for a 
public purpose, without payment of any com- 
pensation other than the amount paid by the 
Council for such transfer and the market 
value at the date of resumption of any build- 
ing or works subsequently erected or execut- 
ed thereon by the Council: 

Provided that before taking any such 
action, the State Government shall obtain 
and take into consideration the view or ob- 
jections of the Council. 

Provided further that compensation need 
not be paid for building or works construct- 
ed or erected in contravention of the terms 
of the transfer.” 


It is clear from this provision also that sub- 
ject to the reservations, if any, made by the 
Government, the property enumerated in the 
provision vests in the municipal council. It 
is no doubt true that this section provides 
that the property shall be applied by the 
council as a trustee for the purposes of this 
Act. Sub-sections (2) and (3) of this section 
provide for the Government taking back the 
property if it so chooses, and for that pur- 
pose a procedure has been prescribed. It is 
not the case of the Government that they 
had chosen to act under these sub-sections, 
Even if they choose to act under these sub- 
sections, apart from following the procedure 
laid down it will have to be seen as to how 
far it could be done when the properties 


lamp-posts and 
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vested long before the M. P. Act was brought 
into force. In any event, that not being the 
question before us, it is not necessary for us 
to go into it. Section 101 of the M. P. Act 
also contemplates a transfer of Nazul lands 
to a Municipal counsel even under the pro- 
visions of the M. P. Act, and in that event 
the Council is entitled to manage the lands 
in accordance with the byelaws made by the 
Council with the approval of the Govern- 
ment. In the present case, the question does 
not, however, arise as Nazal lands have not 
been transferred to the Municipal Council. 
But the provisions only indicate that a muni- 
cipal council managing open lands and leas- 
ing them out to respective persons in ac~ 
cordance with the provisions of the M. P. 
Act is a situation which is contemplated even 
under the said Act. 


8. These provisions clearly go to 
show that the open lands, which were not 
assessed to land revenue and which fell with- 
in the municipal limits, were transferred to 
the municipal committee during the times of 
the Gwalior State by the Circular referred to 
above. These properties continued to vest 
in the municipal committee under the Gwa- 
lior Act, the M. B. Act and now under tho 
M. P. Act. It is not necessary for us in this 
petition to go into the question of extent of 
the right that the Municipal Council had 
over these open lands. Admittedly these 
properties vested in the Municipal Council 
with some rights as were conferred under tho 
respective enactments and maintained under 
the various Acts enacted for that purpose. In 
our opinion, therefore, the question about 
the extent of the right over these open lands 
vested in the municipality is not a question 
to be decided before us. The Collector, 
Mandsaur, acting under the advisory instruc- 
tions of the Government declared all these 
open lands, which were recorded in the name 
of the Municipal Council, Mandsaur, as 
Nazul lands and the Nazul Officer has pro- 
ceeded to take possession of these 
lands and has also directed the Tehsil- 
dar to make entries in the revenue papers so 
as to correct entries in favour of the muni- 
cipalities and record the lands as Nazul lands. 
The only question, therefore, before us fon 
decision is whether under the executive 
order of certain officer, acting under the 
Revenue Book Circular which admittedly has 
no statutory sanction, a municipality can be 
divested of its rights which are vesting in it. 


9. The scheme of the M. P. Munici- 
palities Act has even made a provision that 
in case the Government wants to divest a 
municipality of such lands, that could be 
done in a particular manner. Admittedly 
the Nazul Officer is not acting under that 
provision or under any provision of law. 

ed Government Advocate laid much 
emphasis on Section 57 of the M. P. Land 
Revenue Code. Section 57 is as under— 


“57. (1) All lands belong to the State 
Government and it is hereby declared that all 
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such lands, including standing and fiowing 
water, mines, quarries, minerals and forests 
reserved or not and all rights in the sub-soil 
- of. any land are the property of the State 
Government: i 
Provided that nothing in this section 
shall be deemed to affect any rights of any 
person subsisting at the coming into force 
of this Code in any such property. 


(2) Where a dispute arises between the 
State Government and any person in respect 
of any right under sub-section (1) such dis- 
me shall be decided by the Sub-divisional 

cer, 


z (3) Any person aggrieved by any order 
passed under sub-section (2) may institute a 
civil suit to contest the validity of the order 
within a period of one year from the date of 
such order. 

(4) Where a civil suit has been instituted 

under sub-section (3) against any order, such 
order shall not be subject to appeal or revi- 
sion.” 
It cannot be doubted that this provision it- 
self saves the rights which are already vested 
in various persons in respect of certain lands 
in the State. Consequently if the rights are 
already vested in the municipality on open 
pieces of lands lying within its municipal 
limits long before the M. P. Land Revenue 
Code was enacted, Section 57 of the Code 
saves such rights and so the contention ad- 
vanced by the learned Government Advocate 
is without any substance. It cannot, there- 
fore, be doubted that certain rights vest in 
the municipality, under respective municipal 
laws, in open pieces of lands lying within 
the municipal limits. These rights are con- 
ferred under a statute and have been saved 
and protected under the successive enact- 
ments enacted from time to time for the pur- 
poses of municipal administration. Conse- 
quently, the right so vested under a statute 
and protected by a successive statute cannot 
be taken away by an executive order of the 
Government or anyone of its officers. The 
contention of the learned Government Ad- 
vocate is that the State being the absolute 
owner of all lands can always withdraw the 
rights which it had conferred on the muni- 
cipal committees for the purposes of man- 
agement of the land within its municipal 
limits. This argument cannot be accepted as 
the rights have been conferred by a statute 
on the municipal councils and have 
protected by legislative enactments, and the 
rights conferred and protected by legislative 
enactments cannot be disturbed by execu- 
tive orders. 


10. Learned Government Advocate 
also placed reliance on State of M. P. v. 
Narmada Prasad, 1968 RN 547 and State 
of M. P. v. Atmaram, 1970 MPLJ 195. In 
1968 RN 547 (supra), the question was about 
unoccupied-area within a municipality which 
neither vested in nor was given for manage- 
ment to the municipal council, and in that 
context it was held that the Tehsildar had ju- 





Girja Shankar v. S. D. O., Harda (FB) 


been . 


ALR. 


risdiction to take action under S. 248 of the 
M. P. Land Revenue Code. This decision is 
based on the admitted circumstances that the 
land in question neither vested in the Muni- 
cipal Council nor at any time was transferred 
to it for management, and in these circum- 
stances that decision can be of no assistance 
in the present case. The decision in 1970 
MPLI 195 (supra) also is of no assistance in 
the present case. In that case, while consi- 
dering the provisions of the C. P. & Berar 
Municipalities Act, 1922, a Single Judge of 
this Court held that the Tehsildar had juris- 
diction under Section 248 of the M. P. Land 
Revenue Code to eject a person who is found 
to.have encroached upon an un-occupied 
land. This decision is based on the assump- 
tion that if the municipal committee does not 
take any action against a person who has 
encroached upon a public road, the Tehsildar. 
can proceed against him under Section 248 
of the M. P. Land Revenue Code. As re- 
gards the question of Nazul Officers and the 
Rules, it has been observed in this decision 
as under:— 

“Lastly it is contended that the power 
of the Tehsildar under Section 248 of the 
Code is either taken away or controlled by 
the Nazul rules. It was however, conceded 
that the Nazul rules are not statutory, and, 
if that is so, the positive provisions of a 
statutory enactment like Section 248 of the 
Code cannot be negatived or controlled by 
such rules,” 

In these circumstances, therefore, the ques- 
tion about the extent of the rights of the 


Municipal council is not necessary to be 
gone into. s 
11. In view of the discussion above, 


the petition must be and is allowed and the 
order dated the 25th September, 1964, dec- 
laring all open lands lying within the Muni- 
cipal limits as Nazul lands and the order 
dated the 28th September, 1967, directing 
the Tehsildar to correct revenue entries, and 
other proceedings by the Nazul Officer against 
the lessees of the petitioner or the petitioner 
itself are quashed. The petitioner is entitl- 
ed to the costs of this petition. Counsel’s 
fee Rs. 250/-. The amount of security de- 
posit shall be refunded to the petitioner. 


Petition allowed., 
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‘paged by a Municipal Council does not 


hold office of ot EA i Council. 
(Per jority—Raina, J. Contra). 
e (Paras 6, 7, 46) 
Index Note:-— (8) M. P. Municipalities 
Act (37 of 1961), S. 55 (3) — S.D.O. hold- 
ing “the current charge of the duties of the 
post” of Collector is Collector withim mean- 
ing of Section 55 (3) — 1971 Lab IC 896, 
Overruled. (X-Ref:— M. P. Land Revemue 
Code (20 cf 1959, Ss. 16, 17, 22). (Ck 
Ref:— M. P. General Clauses Act (3 of 
1958), S. 2 (©) (Paras 17, 24, 29) 


Brief Note:— (B) The S.D.O. is com- 
petent to preside over the first meeting of 
the Municipal Council in which the election 
of President and Vice-President is held. 


A person appointed permanently or to 
officiate on a post holds that rank, whereas 
a person who is placed only “in current 
charge of duties of a post” does not hold 
that rank. Accordingly, those functions or 
powers of the post which depend on the 
rank cannot be discharged by a person who 
is placed only in current charge of the 
duties of that post. However the function 
dealt with in Section 55 (3) is not that of 
a persona designata but is of such a nature 
that it can be exercised by an officer who 
is placed in the current charge of the duties 
of Collector of the district. 1971 Lab IC 
896 (M. P.), Overruled; AIR 1964 Madh 
Pra 114, Approved. (Case law discussed). 

(Paras 17, 24, 29, 38, 39, 47) 

Cases Referred: Chromological Paras 
1971 Lab IC 896 = 1971 MPLJ 609, 

State v. Gokul Prasad 1, 18, 19, 

35, 40, 47 

AIR 1970 SC 694 = (1970) 2 SCR 

835, Kanta Kathuria v. Manak Chand 44 
AIR 1969 SC 483 = 1969 Cri LJ 803, 

Hari Chand v. Batala candies j7 


Co. 15, 
1969 MPLJ 879 = 1969 MPWR 807, 

Satna Central Co-op. and Land Mort- 

gage Bank Ltd. v. Puranlal neal PS 


20, 35, 
(1969) 3 All ER 1640 = (1970) 2 WLR 
279, Director of Public Prosecutions 
v. Schildkamp 
AIR 1965 SC 1619 = 1965 (2) Cri LI 
553, Ajaib Singh v. Gurbachan Singh 
i 14, 15, 26 
AIR 1964 Madh Pra 114 = 1964 MP 
LJ 86, Ramratan v. State 1, 11, 12, 
13, 16, 19, 
20, 35, 36, 47 
AIR 1944 Nag 84 = 45 Cri LI 296, 
Prabhulal Ramlal Kabra v. Emperor 15 
(1943) 24 Tax Cas 190 = (1942) 1 All 
ER 606, Macmillan v. Guest (H. M. 


_ Inspector of Taxes) 44 
(1922) 2 AC 1 = 91 LIKB 472, Great 
Western Rly. Co. v. Bater 44 
(1920) 3 KB 266, Great Western Rly. 
Co. v. Bater 44 
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Carpenter and Bristol Corpn., In re. 43 
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K. P. Munshi, Y. K. Munshi and A. S. 
Jha, for Petitioner; J. P. Bajpai, Dy. Advo- 
cate-General (for Nos. 1 and 5, A. R. 
Choube and S. C. Chaturvedi (for No. 2) 
and S. C. Chaturvedi (for No. 3), for Res- 
pondents. 

VERMA, J.:— This whole case has 
been referred to this Full Bench for deci- 
sion in view of the fact that on the main 
question for decision herein, there appears 
to be a conflict between two Division Bench 
decisions of this Court. The correctness of 
the construction made of the expression 
‘current charge of the duties of a post’ by 
a Division Bench of this Court in Ramratan 
v. State of M. P., 1964 MPLI 86 = (AIR 
1964 Madh Pra 114) was doubted by an- 
other Division Bench in State of M. P. v. 


Gokul Prasad, 1971 MPLI 609 = (1971 
Lab IC 896). Hence this reference. 
The petitioner, as a voter, has 


2. 
challenged the election of respondent No. 2 
as President and of respondents Nos. 3 and 
4 as Vice-Presidents of the Municipal Coun- 
cil, Itarsi, at a meeting held for the purpose 
on 10-7-1971. This council was constituted 
after the general elections in April 1969 
and the impugned elections were for these 
offices after expiry of the terms of their 
first incumbents. The notice (Annexure 
‘G’) convening the meeting held on 10-7- 
1971 was issued by Shri Anand Mohan, 
Collector of the district. However, Shri 
Anand Mohan having proceeded on leave 
was absent on 10-7-1971 and the meeting 
was presided over by Shri Arun Kumar 
Kshetrapal, Sub-Divisional Officer, Harda, 


who was also placed in current charge of. 


the duties of Collector during that period 
by an order of the State Government. 


3. The respondent No. 2 is a lawyer 
and was engaged by the Municipal Council 
to appear on its behalf as a. counsel in 
some class of cases. However, prior to his 
contesting the election he had intimated the 
council on 8-7-1971 that he would thereafter 
not appear as a counsel for the Municipal 
Council. i 

4, Shri K. P. Munshi, learned coun- 
sel for the petitioner has made two submis- 
sions. Firstly, he contends that the meeting 
of 10-7-1971 should have been presided 
over by the Collector and since it was ac- 
tually presided over by the Sub-Divisional 


‘Officer, there were no valid elections held 


to these offices. Secondly, he urges that the 
respondent No. 2, being a standing counsel 
of the Municipal Council, held an office of 
profit under the council and as such was 
disqualified by virtue of clause (c) of Sec- 
tion 35 of the Madhya Pradesh Municipali- 
ties Act, 1961 (hereafter called the Act). 


5. I shall first deal with the second 
ground before I take up the first one which 
is actually the main ground urged by the 
petitioner. 

6. In order to incur the disqualifi- 
cation specified in clause (c) of Section 35 


. argued with great 
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of the Act it is necessary that the person 
‘holds any office of profit under the coun- 
cil........... It is clear that there must be 
first an office under the council and then 
profit attached to it. Shri ‘Munshi could 
not show us any provision in the Act which 
even contemplates the so-called office of 
standing counsel. It is difficult to visualize 
an office under the council for which there 
is no foundation in the Act. A statutory 
body like the council cannot create an office 
for which the statute does not provide. It 
is significant to notice that clause (m) of 
Section 35 of the Act provides disqualifica- 
tion in case of a Government Pleader. If 


the legislature intended to disqualify a law- - 


yer engaged by the council, there is no 
Teason why a specific provision to that effect 
would not be made as in the case of Gov- 
ernment Pleader. 

7. The respondent: No. 2 had termi- 
nated his engagement as a lawyer for the 
Municipal Council on 8-7-1971. As such, 
whatever relationship was created earlier 
between him and the council ended on 8-7- 
1971, prior to his candidature in the elec- 
tion. For this reason alone there could be 
no disqualification incurred by respondent 
No. 2 on 10-7-1971 when he -became a can- 
didate for the office of President of the 
council. Even otherwise, I am of the view 
that a lawyer engaged by the Municipal 
Council does not hold an office of profit 
under the Council and does not suffer from 
the disqualification provided in clause (c} 
of Section 35 of the Act. 

8. I now come to the main question 
for decision in the case, which has been 
vehemence from both 
sides, I will first state a few more facts 
which arè necessary in this connection. 

. The appointment of Sub-Divi- 
sional Officer, Harda placing him in the 
current charge of duties of Collector, Ho- 
shangabad, as notified in the Gazette was 
as follows:— 

“oft aren gare Aae aana afai 
gar ammi aaa TH TT wie F ma ma 
ayer glima BT ATS BLATT RET F 
fot Raa fre ome g” 

While so functioning, Shri Arun Kumar 
Kshetrapal presided over the meeting held 
on 10-7-1971 at which respondent No. 2 
was elected President and respondents Nos. 
3 and 4 were elected Vice-Presidents of the 
Council. This election was, according to 
Section 43 (2) (b) of the Act, for the un- 
expired term of the council. By virtue of 
clause (c) of sub-section (2) of Section 43 
it is the provisions of sub-sections (2) and 
(3) of Section 55 of the Act which applied 
to the meeting as they apply to the first 
meeting. This council being of Class H, it 
was the Collector who had to call the meet- 
ing according to sub-section (2) of Section 
55 and also to preside over it according to 
sub-section (3) thereof. Admittedly, the 
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meeting was called by Shri Anand Mohan 
who was then the Collector, and no non- 
compliance of sub-section (2) of Section 55 
is alleged. Thus, the only question is whe- 
ther there was proper compliance of sub- 
section (3) of Section 55 of the Act. 

10. It is in this context that the con- 
troversy arises with respect to the meaning 
attached to the expression ‘current charge 
of the duties of a post’. I shall first exa- 
mine the decisions which have occasioned 
this reference. 

11. In Ramratan’s case, 1964 MPLI 
86 = (AIR 1964 Madh Pra 114) (supra) 
the question for decision was whether the 
order of dismissal, passed by the Deputy 
Inspector-General of Police who had been 
appointed to be in charge of the current 
duties of the office of the Inspector-General 
of Police in addition to his own, was valid. 
The competent authority to pass such an 
order was the Inspector-General of Police. 
The question for determination in that case 
was formulated by Pandey, J., who deliver- 
ed the judgment of the Division Bench, as 
follows:— 

“The crucial question is whether a sub- 
ordinate authority, who is not formally ap- 
pointed to the post of the appointing au- 
thority either permanently or in an officiat- 
ihg capacity, can be validly appointed to 
exercise his powers of dismissal in view of 
the inhibition contained in Article 311 (1) 
of the Constitution.” 

The judgment further proceeds as follows:— 

Mastit These authorities clearly lay 
a protection like the one given 
by Article 311 (1) cannot be taken away 
even by rules framed either under Article 
309 or under any relevant’ statute. The 
reason is that, by such rules, the subordi~ 
nate authority is entrusted with the func- 
tions of the appointing authority without 
giving him the rank of that authority. _In 
clause (1) of Article 311, the word ‘subordi- 
nate’ has reference to the rank and not 
In the instant case, Shri 
I. J. Johar was appointed and authorised to 
perform the current duties of the Inspector- 
General of Police without being clothed 
with his rank. That being so, the impugn- 
ed order of dismissal, which he purported 
to pass in disregard of Article 311 (2), is 
bad and inoperative.” 

(All underlining is by me). 

It was also pointed out in the judgment 
that there is a difference between a person 
who is appointed to officiate on a higher 
post and a person who is appointed to bə 
in charge of the current duties of that post 
in addition to his own. 

12. Thus, in Ramratan’s case, 1964 
MPLI 86 = (AIR 1964 Madh Pra 114) the 
distinction between the higher rank and 
functions of the higher rank was clearly 
pointed out and kept in view. In that case 
it was also clearly stated that holding the 
-rank of appointing authority was necessary 
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for the purpose of Article 311 (1) of the 
Constitution. Since it could not be said 
that the Deputy Inspector-General of Police 


was clothed with the rank of Inspector-Ge- ` 


neral of Police, which was decisive of the 
question in that case, the impugned order 
was quashed. In that judgment as a whole 
the emphasis throughout is on rank, in view 
of the Constitutional guarantee contained in 
clause (1) of Article 311. 

13. In my view, there is nothing in 
RRamratan’s case, 1964 MPLJ 86 = (AIR 
1964 Madh Pra 114) which is of doubtful 
authority. That view was taken on the 
basis of certain Privy Council decisions 
mentioned therein, which continue to be 


good law. Moreover, as I shall presently, 


show, the view expressed therein finds sup- 
port from later decisions of the Supreme 
Court, at least indirectly. 

14. In Ajaib Singh v. Gurbachan 
Singh, AIR 1965 SC 1619 an order of de- 
tention passed under Rule 30 (1) (b) of the 
Defence of India Rules, 1962, was challeng- 
ed. That order was passed by Shri Lall 
Singh as District Magistrate of Amritsar. 
At that time Shri Lall Singh was the Addi- 
tional District Magistrate of Amritsar and 
had been, inter alia, invested under Section 
10 (2) of the Code of Criminal Procedure 
with all the powers of a District Magistrate 
under the Code or under any other law for 
the time being in force. Further, when 
order of transfer of Shri Bhalla, the Dis- 
trict Magistrate, was made, instructions were 
issued that Shri Bhalla should hand over 
charge to Shri Lall Singh, who would hold 
the current charge of the post of District 
Magistrate, Amritsar, till further orders. No 
order was passed under Section 10 (1) of 
the Code appointing either Shri Lall Singh 
or any other officer as District Magistrate 
of Amritsar. The impugned order of de- 
tention was passed by Shri Lall Singh while 
he was so functioning. In order to support 
the order of detention it was contended on 
behalf of the State that as Shri Lall Singh 
was holding charge of the current duties of 
the office of District Magistrate and as no 
one else had been posted to that office, he 
was in fact and in law the District Magis- 
trate. While rejecting this contention, their 
Lordships of the Supreme Court held as 
follows:— 

Eesen AS Section 3 (2) (15) of the Act 
provides that the power of detention can- 
not be exercised by any officer below the 
rank of the District Magistrate, such power 
cannot be exercised by an Additional Dis- 
trict Magistrate who is in our opinion an 
officer below the rank of a District Magis- 
trate. The order of detention passed by 
Shri Lall Singh on Iune 30, 1964 when he 
was not the District Magistrate of Amritsar 
but only an Additional District Magistrate 
is not in accordance with the Act and the 
rules and must be set aside.” 

This conclusion was reached by their Lord- 
ships in view of the prohibition contained 
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in Section 3 (2) (15) of the Defence of 
India Act, 1962, which clearly provided that 
the authority to detain could not be 
lower in rank than that of a District Magis- 
trate. This was so, notwithstanding the 
fact that Shri Lall Singh as Additional Dis- 
trict Magistrate was entrusted under Section 
10 (2) of the Code of Criminal Procedure 
with all the powers under the Code and 
also under any other law for the time being 
in force; and by virtue of Section 11 of the 
Code he was entitled to exercise the powers 
of the District Magistrate during the tem- 
porary vacancy occasioned by the transfer 
of Shri Bhalla. This case clearly lays down 
that where the holding of a particular rank 
is necessary to confer authority under the 
enabling provision, that power can be exer- 
cised only by the holder of that rank and 
none else. 

15. Another decision of the Sup- 
reme Court is Hari Chand v. Batala Engi- 
neering Co., AIR 1969 SC 483. There a 
requisitioning order passed under Section 
29 of the Defence of India Act, 1962, by 
the Additional District Magistrate was chal- 
Jenged on the ground that District Magis- 
trate alone was empowered to pass such an 
order and he did not hold the rank of Dis- 
trict Magistrate. In that case also the 
Additional District Magistrate was empower- 


-d under Section 10 (2) of the Code of Cri- 


minal Procedure to exercise the powers of 
a District Magistrate. One distinction be- 
tween that case and Ajaib Singh’s case, AIR 
1965 SC 1619 was that there was no ex- 
press prohibition against delegation to an 
officer below the rank of District Magis- 
trate. However, in both the cases, the au- 
thority primarily was the Government but 
delegation was permitted to certain speci- 
fied authorities only, one of whom was Dis- 
trict Magistrate. Their Lordships reaffirm- 
ed the view taken in Ajaib Singh’s case and 


quashed the order of requisition. It was 
held as follows:— 
H emin One rule, however, emerges 


quite clearly which is even otherwise unex- 
ceptionable that unless a person has been 
appointed under Section 10 (1) of the Code 
he cannot be called a District Magistrate 
and that an Additional District Magistrate 
is below the rank of a District Magistrate.” 
Their Lordships of the Supreme Court, 
while reaching this conclusion, also express- 
ly approved the view taken on this point by 
a Division Bench of Nagpur High Court in 
Prabhulal Ramlal Kabra v. Emperor, AIR 
1944 Nag 84 wherein an order of detention 
was held to be invalid on a similar ground. 
The reasons given by the High Court, which 
have been approved by their Lordships of 
the Supreme Court, are: 

“These reasons may be summarised as 
follows : 
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Gii) the Additional District Magistrate 
does not thereby attain the status of a Dis- 
trict Magistrate as there can be only one 
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person in the district who can be a District 
Magistrate, and (iv) the Government when 
it conferred the power on the District Ma- 
gistrate conferred it on the officer actually 
holding the office of the District Magistrate 
and no one else.” 


16. The above cited decisions of the 
Supreme Court clearly show that the autho- 
rity of Ramratan’s case, 1964 MPLJ 86 = 
(AIR 1964 Madh Pra 114) is in no way 


impaired; rather the view taken therein 
stands reinforced. However, that decision 
applies only to situations like those under 


Article 311 (1) of the Constitution or the 
Defence of India Act or Rules where the 
delegate is named and further delegation is 
prohibited, expressly or impliedly. In 
such cases, emphasis is on rank, and the 
power can be exercised only by the holder 
of that rank. However,. there are other 
categories of cases, like the present, where 
emphasis is not on rank but only on the 
authority to discharge a certain function. 
In this latter class of cases, all that has to 
be examined is whether the person discharg- 
ing the impugned function is so empowered 
or not, there being no prohibition, express 
or implied, against delegation and there be- 
ing no such emphasis on rank. The cate- 
gory to which a case belongs will depend 
on the nature of the function and the con- 
text in which the power is given. Thus, in 
every case the purpose and nature of the 
function, the provision conferring power 
and the context or setting in -which it ap- 
pears, have all to be seen in order to deter- 
mine whether the power can be exercised 
only by the holder of a particular rank and 
none else. 


17. From the decisions of the Sup- 
reme Court it follows that a person appoint- 
ed permanently or to officiate on a post 
holds that rank, whereas a person who is 
placed only in current charge of duties of 
a post does not hold that rank. Accordingly, 
those functions or powers of the post which 
Jdepend on the rank cannot be discharged 
by a person who is placed only in current 
charge of the duties of that post. 


18. In view of the above position of 
law, I would now examine the other Divi- 
sion Bench decision in State of M. P. v. 
Gokul Prasad, 1971 MPLJ 609 = (1971 
Lab IC 896). In that case the question for 
decision was whether a Deputy Inspector- 
General of Police, who held the current 
charge of the duties of the office of Inspec- 
tor-General of Police, was competent to ac- 
cept the resignation or to pass orders of 
retirement of a public prosecutor who was 
appointed by the Inspector-General of 
Police. This question was to be answered 
with reference to the Civil Service Regula- 
tions or those Regulations read with the 
New Pension Rules and it was not a case to 
which clause (1) of Article 311 of the Con- 
stitution applied. 
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19. The Division Bench deciding 
Gokul Prasad’s case, 1971 MPLJ 609 = 
(1971 Lab IC 896) (supra) was alive to the 
distinction on facts between that case and 
the earlier Ramratan’s case, 1964 MPLJ 86 
= (AIR 1964 Madh Pra 114). It was ex- 
pressly stated by Naik, J. who delivered the 
judgment of the Division Bench, that in 
Ramratan’s case the emphasis was placed on 
the rank as contradistinguished from func- 
tions of an office. It was also pointed out 
therein that the ruling in Ramratan’s case 
was in the context of Article 311 of the 
Constitution and was thus distinguishable 
and had no application to the facts of 
Gokul Prasad’s case. It was further found 
by the Division Bench in Gokul Prasad’s 


‘case that the plaitniff in that case had volun- 


tarily sought retirement and all that was 
done by the Deputy Inspector-General of 
Police holding the current charge of duties 
of the Inspector-General of Police was to 
permit the plaintiff to retire voluntarily 
from service. It was also held that the ac- 
tion of permitting the plaintiff to retire 
voluntarily was in no way a measure of 
punishment and it did not cast any asper- 
sion or stigma on the Government servant 
concerned. In permitting voluntary retire- 
ment of the Government servant the autho- 
tity was not faced with any prohibition as 
is contained in clause (1) of Article 311 of 
the Constitution. Thus, in Gokul Prasad’s 
case there was no emphasis on the rank of 
the officer who permitted the Government 
servant to retire and all that was mecessary 
was that the officer concerned should have 
had the authority to discharge such a func-« 
tion of the appointing authority. The con- 
clusion reached in Gokul Prasad’s case was 
thus correct in view of the nature of func- 
tion discharged by the officer concerned. 
This being so, the criticism levelled in 
Gokul Prasad’s case against the decision in 
Ramratan’s case was, in our opinion, un- 
justified as no further question arose for 
decision therein. We have already pointed 
out above, and it was also noticed by the 
Division Bench deciding Gokul Prasad’s 
case, that emphasis in Ramratan’s case was 
placed on rank as contradistinguished from 
functions of an office in view of the inhi- 
bition contained in clause (1) of Article 311 
of the Constitution. Even if Ramratan’s 


case throws no light on the question why a 


person who holds the current charge of the 
duties of an office, while so discharging the 
function of an office, is not clothed with the 
rank of that office, this position is fully 
borne out from the decisions of their Lord- 
ships of the Supreme Court which I have 
already discussed above. In para 22 of the 
judgment of Naik J. in Gokul Prasad’s case 
it was observed as follows:— 


“No doubt, the aforesaid decision in 
Ramratan’s case also says that the person 
holding: the current charge of the duties of 
a post can perform only the administrative 
functions but not the statutory functions 
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pertaining to the post; but the observations, 
besides being obiter, may require reconsi- 
deration in an appropriate case becausé it is 
‘a bit difficult to understand that if such 
person cannot perform the statutory func- 
tions of the office, what else he can do. All 
the functions which the holder of post per- 
forms and all the duties which he discharges, 
whether administrative, executive, judicial 
or otherwise, owe their origin to some Act, 
statutory rule or order, and there is no func- 
tion which he can legitimately perform for 
which there is no sanction in some statute 
or statutory rule or regulation.” 


In view of the distinction already pointed 
out by me between the various functions 
attached to an office or post and the further 
-~ fact that the holding of a particular rank 
is decisive of the validity of the exercise of 
some of them only, I would like only to 
add that such wide observations in. Gokul 
Prasad’s case were not justified. There is 
a clear distinction between the several func- 
tions that may be performed by an incum- 
bent of a post and the origin and nature of 
the power in each case has to be examined 
before deciding whether it can be exercised 
only by a person holding that rank or it 
could be exercised even by a person hold- 
ing the current charge of the duties of that 
post. The aforesaid wide observations in 
Gokul Prasad’s case, besides being obiter, 
are also not in conformity with the position 
in law as already discussed above. For 
these reasons I am of the view that the 
decision of the Division Bench in Ram- 
Tatan’s case is correct and continues to be 
good authority in respect of those cases 
where holding a particular rank is necessary 
for exercise of the power, and that the 
doubt expressed against the same in Gokul 
Prasad’s case is unfounded to this extent. 


20. In view of the above position, 
the general agreement expressed by Sen J. 
in Satna Central Co-op. and Land Mortgage 
Bank Ltd. v. Puranlal Agrawal, 1969 MPLJ 
879 with the law enunciated in Ramratan’s 
case, 1964 MPLJ 86 = (AIR 1964 Madh 
Pra 114) was correct. However, this ques- 
tion did not arise therein as was expressly 
stated by Sen J. and Singh J. who delivered 
a separate though concurring judgment did 
not express any opinion therein. 


21. I have therefore to apply the 
aforesaid principles in deciding this case. 
Shri J. P. Bajpai, Deputy Advocate-General, 
appearing on behalf of the respondents, has 
contended that the function dealt with in 
sub-section (3) of Section 55 of the Madhya 
Pradesh Municipalities Act, 1961 is of such 
a nature that it could be exercised by an 
officer who was placed in the current charge 
of the duties of Collector of the district. In 
support of this argument Shri Bajpai urges 
that there is no prohibition, express or im- 
plied, against delegation of such a function 
of the Collector; that the nature of function 
is such that there is no emphasis on the 
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rank; and that what matters is that the offi- 
cer concerned should be empowered to dis- 
charge such a function of the Collector. 
His argument further is that there is no defi- 
nition of the word ‘Collector’ in the Madhya 
Pradesh Municipalities Act, 1961; as such, 
we have to construe it in the light of the 
definition of that word given in sub-section 
(6) of Section 2 of the Madhya Pradesh 
General Clauses Act, 1957, along with the 
provisions relating to the appointment, 
power and discharge of functions of the 
Collector as provided in the Madhya Pra- 
desh Land Revenue Code, 1959. 


22. ‘It is true that the function of 
presiding over such a meeting as was held 
in this case on 10-7-1971 as provided in sub- 
section (3) of Section 55 of the M. P. Mu- 
nicipalities Act is such that it could be 
performed by an officer empowered to dis- 
charge generally the functions of the office 
of the Collector. There is no prohibition, 
either express or implied, contained in the 
Act to suggest that such a function can be 
discharged only by an officer holding the 
rank of Collector and none else. The con- 
text in which this function is prescribed 
also leads us to this conclusion. Therefore, 
the only question to be determined is whe- 
ther Shri Arun Kumar  Kshetrapal, who 
held the rank of Sub-Divisional Officer, 
Harda, while placed in the current charge 
of the duties of the office of Collector, Ho- 
shangabad, could validly perform the func- 
tion of presiding over the meeting held on 
10-7-1971. 

23. Sub-section (6) of Section 2 of 
the M. P. General Clauses Act, 1957, reads 
as under:— 


“ ‘Collector? means the chief officer in 
charge of the revenue administration of a 
district.” 

The relevant provisions of the M. P. Land 
Revenue Code, 1959, for our purpose are 
these : 

“16. Power to appoint Colfector— The 
State Government shall appoint in each dis- 
trict a Collector who shall exercise therein 
the powers and discharge the duties con- 
ferred and imposed on a Collector by of 
under this Code or any other enactment for 
the time being in force.” 


“17. Power to appoint Additional Col- 
lectors.— 

(1) The State Government may appoint 
one or more Additional Collectors in a 
district. 

(2) An Additional Collector shall exer- 
cise such powers and discharge such duties 
conferred and imposed on a Collector by 
or under this Code or by or under any 
other enactment for the time being in force, 
in such cases or class of cases as the State 
Government may, by a general order, notify 
or as the Collector of the district may, sub- 
ject to any general or special restrictions 
imposed by the State Government, by an 
order in writing direct. 
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(3) This Code and every other enact- 
ment for the time being in force and any 
rule made under this Code or any such 
other enactment shall, except where express- 
ly directed otherwise, apply to the Addi- 
tional Collector, when exercising any powers 
or discharging any duties under sub-section 
(2), as if he were the Collector of the dis- 
trict.” 


“22. Sub-Divisional Officer— (1) The 
Collector may place any Assistant Collec- 
tor or Deputy Collector in charge of one 
or more sub-divisions of a district. 


(2) Such Assistant Collector or Deputy 
Collector shall be called a Sub-Divisional 
Officer and shall exercise such powers of a 
Collector as the State Government may, by 
notification, direct.” 


“26. Collector in case of temporary 
vacancy.—If the lector dies or is dis- 
abled from performing his duties, the offi- 
cer who is temporarily placed in charge of 
the current duties of the Collector shall be 
held to be the Collector under this Code 
until the State Government appoints a suc- 
cessor to the Collector so dying or disabled 
and such successor takes charge of his ap- 
pointment.” 


24. The scheme of the M. P. Land 
Revenue Code, 1959, shows that an Addi- 
tional Collector appointed according to 
Section 17 ‘shall exercise such powers and 
discharge. such duties conferred and impos- 
ed on a Collector by or under this Code 
or by or under any other enactment for the 
time being in force’ as may be specified. 
Sub-section (3) of Section 17 further pro- 
vides that an Additional Collector, when 
exercising any powers or discharging any 
duties under sub-section (2), would do so 
as if he were the Collector of the district 
under this Code and every other enactment 
for the time being in force, etc., except 
where expré’sly directed otherwise. Simi- 
larly, Section 22 of the Code permits dele- 
gation of the powers of a Collector to a 
Sub-Divisional Officer, Section 26 of the 
Code provides for the performance of the 
duties and functions of the Collector in 
case of a temporary vacancy. Thus, all 
these provisions clearly show that unless 
there is a prohibition, express or implied, 
the functions of a Collector can be per- 
formed by an Additional Collector or a 
Sub-Divisional Officer where a proper dele- 
gation is made, and in case of a temporary 
vacancy Section 26 clearly provides that 
‘the officer who is temporarily placed in 
charge of the current duties of the Collector 
shall be held to be the Collector under this 
Code’. All these provisions in the Code 
read with sub-section (6) of Section 2 of 
the M. P. General Clauses Act, 1957, clearly 
show that the function of presiding over a 
meeting in accordance with the provisions 
of sub-section (3) of Section 55 is not that 
of a persona designata but of an officer who 
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is empowered to perform the duties of thef 
Collector of the district. : 


25. Shri K. P. Munshi on behalf of 
the petitioner contends that Section 26 of 
the M. P. Land Revenue Code, 1959, is in- 
applicable to this case where Shri Anand 
Mohan, Collector of the district, was ab- 
sent on leave. His contention is that Sec- 
tion 26 applies only when there is a tem- 
porary vacancy if the Collector ‘dies or is 
disabled’, We are unable to put such a 
narrow construction on Section 26 for the 
reasons hereinafter stated. 

26. It would be pertinent in this 
context to also refer to Sections 10 and 11 
of the Code of Criminal Procedure, which 
are as under:— 


“10. District Magistrate— (1) In every 
district outside the presidency towns the 
State Government shall appoint a Magis- 
trate of the first class, who shall be called 
the District Magistrate. 

(2) The State Government may appoint 
any Magistrate of the first class to be an 
Additional District Magistrate and such 
Additional District Magistrate shall have all 
or any of the powers of a District Magis- 
trate under this Code, or under any other 
law for the time being in force, as the State 
Government may direct. 


(3) For the purposes of the Section 
192, sub-section (1), and Sec. 528, sub-sec« 
tions (2) and (3) such Additional District 
Magistrate shall be deemed to be subordi- 
nate to the District Magistrate.” 


“11. Officers temporarily succeeding to 
vacancies in office of District Magistrate— 
Whenever in consequence of the office of a 
District Magistrate becoming vacant, any 
Officer succeeds temporarily to the chief exe- 
cutive administration of the district, such 
officer shall, pending the orders of the State 
Government, exercise all the powers and 
perform all the duties respectively conferred 
and imposed by this Code on the District 
Magistrate.” 


These provisions of the Code of Criminal 
Procedure, which are substantially similar to 
those contained in Sections 16, 17 and 26 
of the M. P. Land Revenue. Code, 1959, 
were elaborately considered by their Lord- 
ships of the Supreme Court in the aforesaid 
two decisions, viz, Ajaib Singh v. Gur- 
bachan Singh, AIR 1965 SC 1619 and Hari 
Chand v. Batala Engineering Co., AIR 1969 
SC 483. In the cases before their Lord- 
ships there was a prohibition, either express 
or implied, against an officer below the 
rank of a District Magistrate in making the 
impugned order. As such, on the settled 
view that an officer empowered under sub- 
section (2) of Section 10 and Section 11 of 
the Code of Criminal Procedure does not 
hold the rank of a District Magistrate and 
the holding of such a rank being decisive 
in those cases, it was held that the impugn- 
ed orders could not be passed by a person 
deriving authority under these provisions 





1973 


Magistrate. However, the clear distinction 
between the rank and the power to perform 
the functions of that office was specifically 
stated. The process of reasoning by which 
their Lordships of the Supreme Court 
reached the conclusion clearly supports the 
view that holding of the rank of District 
Magistrate is not essential to discharge 
every function of that office. These provi- 
sions of the Code of Criminal Procedure 
are sufficient to empower an officer to per- 
form the duties of the District Magistrate 
except those already indicated. In our 
view, this reasoning clearly applies to this 
case also. 


27. The enacting part in Section 26 
of the M. P. Land Revenue Code, 1959, 
shows that i applies to all cases where the 
person holding the rank of the Collector in 
the district is unable to perform his duties 
for any reason whatsoever until the State 
Government appoints a successor in accord- 
ance with the provisions of Section 16 of 
the Code and such successor takes charge 
of his appointment. There is no reason to 
construe the word ‘disabled’ in Section 26 
narrowly so as to cover within its ambit 
only such disability as may be occasioned 
due to an act independent of the volition 
of the person holding the rank of Collector. 
The words in the enacting part of the Sec- 
tion as also the general scheme of Chapter 
II of the Code in which this section occurs 
do not suggest such narrow construction as 
is suggested by Shri Munshi. However, if 
there be any ambiguity, it is permissible to 
read the Act as a whole and to take the 
heading of Section 26 into account as an 
aid to construction. The heading suggests 
that the section intends to provide for 
cases of temporary vacancy without any 
reservation. The doubt, if any, in constru- 
ing the enacting part of Section 26 is thus 
dispelled by the heading. We are conscious 
that the heading of a section can be used 
only to a limited extent as an aid to con- 
struction as laid down by the House of 
Lords in Director of Public Prosecutions 
v. Schildkamp, (1969) 3 All ER 1640. In 
the speech of Lord Upjohn at page 1656 
the principle is laid down as follows:— 

“My Lords, in this somewhat fluctuat- 
ing state of the authorities what role do 
cross-headings play in the construction of 
the Act? In my opinion, it is, wrong to 
confine their role to the resolution of ambi- 
guities in the body of the Act. When the 
court construing the Act is reading it 
through, to understand it, it must read the 
cross-headings as well as the body of the 
Act and that will always be a useful pointer 
as to the intention of Parliament in enacting 
the immediately following sections. Whether 
the cross-heading is no more than a pointen 
or label or is helpful in assisting to con- 
strue or even in some cases to control the 
meaning or ambit of those sections must 
necessarily depend on the circumstances of 
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each case, and I do not think it is possible 
to lay down any rules.” 


E have relied on the heading of Section 26 
only to this limited extent while arriving at 
the conclusion that I have reached. 


28. Shri Munshi suggests that the 
Memo. No. 213/2475/63 dated ist February 
1964 (Annexure ‘I’) issued by the State 
Government containing some instructions 
to all the departments is decisive to show 
the extent of power available to an officer 
holding ,current charge of the duties of a 
post. I am unable to accept this argument. 
The memo. is only in the nature of an exe- 
cutive instruction and has no legal force. 
In any view, it does not have the effect of 
superseding the legal consequences which 
flow from the statutory provision already 
mentioned by us. The legal position as 
understood by the State Government does 
not decide the question before us. 


29. I am, therefore, of the view that 
in this case Shri Arun Kumar Kshetrapal 
was competent to preside over the meeting 
held on 10-7-1971 and he was the Collector 
of the district within the meaning of that 
expression as used in sub-section (3) of Sec- 
tion 55 of the Madhya Pradesh Municipali- 
ties Act, 1961. Accordingly, the election of 
respondents 2 to 4 held in that meeting was 
valid and suffered from no infirmity. I ac- 
cordingly reject the only remaining conten- 
tion of the petitioner. 

30. In the result, I dismiss the peti- 
tion. However, in the circumstances of the 
case, I direct that the parties shall bear their 
own costs. The outstanding amount of the 
security deposited by the petitioner in this 
shall be refunded to him. 

RAINA, J.:— 31. I have care- 
fally perused the judgment proposed by my 
learned brother J. S. Verma, J though 
I agree with him that petition must be dis- 
missed, I must say with great respect that I 
am unable to agree with some of the obser- 
vations made in the judgment and my- line 
of approach is also slightly different as 
indicated below. 


32. It is not disputed that the res- 
pondent No. 2 was a standing counsel of 
the Municipal Council and, in my view, 
in that capacity he held an office of profit 
under the Council within the meaning of 
clause (c) of Section 35 of the Madhya Pra- 
desh Municipalities Act, 1961 (hereinafter 
referred to as ‘the Act’). Under Section 94 
of the Act a Council is empowered to ap- 
point officers besides those specified there- 
under as may be necessary and proper for 
the efficient discharge of its duties. Under 
Section 312 of the Act, the Chief Municipal 
Officer is empowered to institute legal pro- 
ceedings under the Act and to obtain legal 
advice. Similarly the Council may insti- 
tute prosecutions under the Act under Sec- 
tion 313 of the Act. It. is, therefore, clear 
that it is one of the duties of the Council 
to institute and defend both civil and cri- 
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minal proceedings in the discharge of its 
function under the Act. For the proper 


and efficient discharge of this duty, it is 
necessary for the council to appoint a stand- 
ing counsel! under Section 94 of the Act. It 
cannot, therefore, be said that the statute 
does not contemplate or provide for such 
an office or that there is no foundation for 
such an office under the Act. 


33. It is no doubt true that in clause 
(m) of Section 35 of the Act, there is an 
express provision regarding a government 
pleader but, in my view, such a provision 
was necessary because a Government plead- 
er does not appear to fall within any of the 
other categories specified in Section 35 of 
the Act. He is not a servant of Govern- 
ment and does not hold any office of profit 
under the Council. He does not, therefore, 
fall within the purview of either clause (b) 
or clause (c) of Section 35 of the Act. 
Therefore, in my view, the fact that there is 
a separate provision for a Government 
pleader in clause (m) of Section 35 of the 
Act cannot give rise to an inference that a 
standing counsel of the Council is not dis- 
qualified from being a candidate under Sec- 
tion 35. All that we have to see is whether 
Be held any office of profit under the Coun- 
cil. 


34, The dictionary meaning of the 
word ‘office’ is “a function or duty assigned 
to someone.”— vide Webster’s New World 
Dictionary; Page 987; Second College Edi- 
tion. There can be no doubt that a stand- 
ing counsel has a special function or duty 
assigned to him by the Council and as such 
holds an office under the Council. It was 
also not disputed that as standing counsel 
the respondent No. 2 was remunerated for 
it. There can, therefore, be no doubt that 
he held an office of profit under the Coun- 
cil in his,capacity as a standing counsel. In 
order that there should be an “office of pro- 
fit” it is not necessary that regular income 
should be attached to it. Profit connotes 
the idea of pecuniary gain. If the holder 
of the office is in a position to make profit, 
this will be sufficient to make it an office of 
profit. It is, therefore, clear that as stand- 
ing counsel of the Municipal Council, Itarsi, 
the respondent No. 2 was disqualified for 
election as a councillor under clause (c) of 
Section 35 of the Act. However, it appears 
from Annexure R-II that respondent No. 2 
had’ relinquished his office by letter dated 
8-7-1971 vide Annexure R-I. Since the elec- 
tion took place on 10-7-1971, the respondent 
No. 2 was eligible for the said office on the 
said date and, therefore, his election cannot 
be challenged on this ground. 


35. The next question, which is the 
main question in this case for the decision 
of which this case was referred to the Full 
Bench, is whether the Sub-Divisional Offi- 
cer who was placed in current charge of the 
duties of the Collector could preside over 
the election meeting for the election of the 
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President and Vice-President, under Section 
55 of the Act. This question has been re- 
ferred because of conflicting views express- 
ed by Division Benches of this Court re- 
garding the meaning of the words “current 
charge” in 1971 MPLJ 609 = (1971 Lab IC 
896) and 1964 MPLJ 86 = (AIR 1964 Madh 
Pra 114). In 1969 MPLI 879 another Di- 
vision Bench of this Court followed Ram- 
ratan’s case, 1971 MPLJ 609 = (1971 Lab 
IC 896) (supra) and treated the decision of 
this question therein as good law. All these 
decisions have been examined in detail by 
my learned brother Verma, J.-and I pro- 
pose to deal with them only: briefly just to 
indicate my line of approach. 


36. In 1964 MPLJ 86 = (AIR 1964 
Madh Pra 114) the question for considera- 
tion was whether a Sub-Inspector of Police 
could be dismissed by the Deputy Inspec- 
tor-General of Police who was appointed 
to hold the charge of the current duties of 
the Inspector-General of Police in addition 
to his own duties in view of Article 311 (1) 
of the Constitution. Clause (1) of Article 
311 of the Constitution lays down that no 
civil servant shall be dismissed or removed 
by an authority subordinate to that by 
which he was appointed. It was held in 
that case that the word “subordinate” in 
the aforesaid clause has reference to the 
rank and not to functions and since Deputy 
Inspector-General of Police, who holds 
charge of the current duties of the Inspec- 
tor-General of Police, does not hold the 
rank of Inspector-General of Police, he was 
not competent to exercise the power of dis- 
missal vested in the Inspector-General cf 
Police. This decision was followed by 2 
Division Bench of this Court in 1969 MPLJ 
879 (supra). The aforesaid decisions clearly 
bring out the difference between a person 
who is appointed to officiate on a higher 
post and a person who is appointed to be 
in charge of the current duties of that post 
in addition to his own. These decisions no 
doubt proceeded upon the consideration 
that an officer holding current charge of the 
duties of a higher post does not hold the 
rank of that post. But even apart from the 
question of rank, in the context of Article 
311 of the Constitution, the distinction be- 
tween an officer appointed to officiate on a 
post and one merely placed in charge of the 
current duties of the post, in my view, is 
real and substantial whenever the question 
of competence to exercise statutory powers 
conferred on a particular officer arises. 

37. In AIR 1969 SC 483 their Lord- 
ships were required to consider whether the 
Additional District Magistrate empowered 
under sub-section (2) of Section 10 of the 
Code of Criminal Procedure was competent 
to exercise the powers of requisitioning im- 
movable property which was delegated 
District Magistrate by the Central Govern- 
ment under Section 40 of the Defence of 
India Act. The Additional District Magis- 
trate had been invested with all the powers 


to ’ 
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of the District Magistrate under Section 10 

(2) of the Code of Criminal Procedure. 
Their Lordships emphasised the distinction 
between the District Magistrate and Addi- 
tional District _ Magistrate. exercising the 
powers of the District Magistrate and made 
the following pertinent observations in para- 
graph 7 of the judgment. 

“The scheme of Section 10 of the Code 
leaves no room for doubt that the District 
Magistrate and ‘the Additional District 
Magistrate are two different and distinct 
authorities and even though the latter may 
be empowered under sub-section (2) to 
exercise all or any of the powers of a Dis- 
trict Magistrate but by no stretch of reason- 
ing can an Additional District Magistrate 
be called the District Magistrate which are 
ue words employed in sub-section (1) of 

ection 10.” : 

Their Lordships thus pointed out the distinc- 
tion between District Magistrate and Addi- 
tional District Magistrate exercising _ the 
powers of a District Magistrate and held 
that by no stretch of reasoning an Addi- 
tional District Magistrate could be equated 
with a District Magistrate and quashed the 
order passed by the Additional District 
Magistrate. 

* 38. In my view, the distinction be- 
tween an officer holding a particular post 
and an offcer holding the current charge 
of that post ïs much greater than that be- 
tween an officer holding a particular post 
and another officer invested with all the 
powers attached to that post. An ordep 
appointing a particular officer to hold cur- 
rent charge of the duties is an administra- 
tive order intended to clothe such an officer 
with all administrative powers which have 
no statutory basis. An officer appointed to 

‘Thold the current charge of the duties of a 
higher post cannot exercise. the statutory 
powers attached to that post. unless there is 
a statutory provision to this effect. 


_ 39 In the instant .case such a sta- 
tutory provision exists and, therefore, the 
Sub-Divisional Officer who was placed in 
current charge of the duties of the Collec- 
tor was competent to function as Collector 
within the meaning of Section 55 of the 
Act. The word “Collector” has not been 
defined in the Act. We may, therefore, 
refer to the definition of the ‘Collector’ in 
the Madhya Pradesh General Clauses Act 
as also the provisions of the Madhya Pra- 
desh Land Revenue Code. In sub-section 
(©) of Section 2 of the Madhya Pradesh 
General Clauses Act, the Collector has been 
defined to mean the Chief Officer in charge 
of the revenue administration of the district. 
Where a Sub-Divisional Officer is placed in 
current charge of the duties of the Collec- 
tor, he is, in my view, for the time being 
the Chief Officer in charge of the revenue 
administration of the District and as such 
a Collector within the meaning of the afore- 
said provision in the General Clauses Act. 
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As such he would be competent to function 
as a Collector under Section 55 of the Act, 
I may also here refer to Section '26 of the 
Madhya Pradesh Land Revenue Code. The 
said section provides that if the Collector 
is disabled from performing his duties the 
Officer who is temporarily placed in charge 
of the current duties of the Collector shall 
be held to be the Collector under this Code 
until the State Government appoints a suc- 
cessor. In my view the disability contem- 
plated by this section must be construed 
liberally as inability to perform the duties 
for any reason whatsoever. Therefore, if 
the Collector is for the time being on leave 
and is, therefore, unable to perform the 
duties of his office the officer appointed to 
hold current charge of the duties of the 
Collector in his absence shall be the Collec- 
tor for the purpose of the Code. In this 
case it appears that the Collector being on 
leave the Sub-Divisional Officer was appoint- 
ed to hold current charge of the duties vide 
order dated 15th July, 1971 (Annexure H). 
He was, therefore, competent to perform 
the functions of the Collector under Section 
55 of the Act. 


_ 4. I would like to make it clear 
that but for the aforesaid statutory 
provisions the Sub-Divisional Officer placed 
in charge of the duties would not be 
competent to exercise the statutory 
powers conferred on the Collector under 
Section 55 of the Act. I am of the opin- 
ion that where statutory powers are con~ 
ferred on a particular officer those powers 
cannot be exercised by an officer holding 
current charge of the duties of such office 
and the distinction between rank and 
functions is not of much consequence in 
this connection. In other words officer 
holding current charge of the duties of 
a post can merely perform the adminis- 
trative functions but not the’ statutory 
functions pertaining to post. With 
great respect, I am unable to agree with 
the contrary view expressed in 1971 MP 
LJ 609 = (1971 Lab IC 896). There are 
numerous administrative functions attach- 
ed to each post which require no statu- 
tory sanction, An officer holding the cur- 
rent charge of the duties of the post is 
ent to exercise only such func- 
tons, 


41. When a particular officer is 
mentioned in a particular statutory provi- 
sion, it is that officer alone who can 
exercise the statutory powers or func- 
tions conferred on him, An officer who is 
placed merely in charge of the current 
duties of the post cannot be equated with 
an officer holding that post in the ab- 
sence of any other statutory provision to 
this effect, 

BHAVE, J.:— 42, I have had 
the privilege of reading the Orders of 
Brother Verma, J. and Brother Raina, J. 
As is clear from the Order of Verma, J., 
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the two points that came for our consi- 
deration were as to whether the second 
respondent being a standing counsel of 
the Municipal Council, Itarsi, held an 
“office of profit” under the Council and, 
as such, was disqualified by virtue of 
clause (c) of Section 35 of the Madhya 
Pradesh Municipalities Act, 1961 (herein- 
after called the ‘Municipalities Act’) for 
election as a councillor; and whether the 
meeting of 10th July, 1971 should have 
been presided over by the Collector, 
and as it was actually presided over by 
the Sub-Divisional Officer the election 
Was rendered invalid, 


43. Clause (c) of Section 35 of the 
Municipalities Act disqualifies a person 
who “holds any office of profit under the 
Council or is in the service of any other 
local authority”. The only allegation 
made by the petitioner against the se- 
cond respondent was that he was engaged 
as a Standing Counsel of the Municipal 
Council to appear in Courts as an Advo- 
cate representing the Municipal Council 
in all cases wherein the Municipal Coun- 
cil was a party and that he used to file 
his power in each case wherein he ap- 
peared as a lawyer on behalf of the 
Municipal Council, There is no aver- 
ment to the effect that any office of the 
Standing Counsel was created by the 
Municipal Council, acting under any pro- 
vision of the statute. The question, 
therefore. is whether on the basis that 
the second respondent appeared in 
eases of the Municipal Council because 
of an arrangement between the Munici~ 
pal Council and the second respondent it 
could be held that the second respon- 
dent held an “office of profit under the 
Council”, The expression “office of pro- 
fit” has not been defined, In Carpenter 
and Bristol Corporation, In re (1907) 2 
KB 617 the question for decision was 
whether a solicitor engaged by a Rural 
District Council to do such legal work 
as was required to be done by the coun- 
sel and who received by way of remune~ 
ration for that work the usual profes- 
sional fees payable to solicitors for such 
work and during that period no other 
solicitor being employed by the District 
Council could be said to be an officer 
under the Council, Vaughan Williams 
L. J. ruled: 

“In my opinion the term ‘office’ does 
not extend to an employment which, like 
that in the present case, is casual in its 
nature, If the employment is of such a 
nature that the person employed is em- 
ployed on such occasion as it occurs, for 
the particular matter that may arise on 
that occasion in my opinion it does not 
come within the term ‘office’ or the term 
‘employment’.........” (p. 622) 
_ 44. The expression “office of pro- 
fit” also occurs in Article 191 (1) (a) of 
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the Constitution of India. In Kanta Ka- 
thuria v. Manak Chand, AIR 1970 SC 694, 
Sikri, J, (as he then was), who delivered 
the majority judgment, held: 
_ _ “The word ‘office’ has various mean~ 
ings and we have to see which is the 
appropriate meaning to be ascribed to 
this word in the context. It seems to us 
that the words ‘its holder’ occurring in 
Art, 191 (1) (a) indicate that there must 
an office which exists independently, 
of the holder of the office.” 
His Lordship found support from the ob- 
servations of Lord Atkin and Lord Wright 
in Mcmillan v. Guest (H. M. Inspector 
of Taxes) (1943) 24 Tax Cas 190 to the 
following effect: 
Lord Atkin at p, 201: 


“There is no statutory definition of* 
‘office’, Without adopting the sentence as 
a complete definition, one may treat the 
following expression of Rowlatt. J. in 
Great Western Rly. Co, v, Bater, (1920) 3. 
KB 266 at p. 274, adopted by Lord Ats- 
kinson in that case, (1922) 2 AC 1 at p. 
15, as a generally sufficient statement of 
the meaning of the word: ‘an office on 
employment which was a subsisting, per=' 
manent, substantive position, which had 
an existence independent of the person 
who filled it, which went on and was’ 
filled in succession by successive holders,” 
Lord Wright at p. 202: i 

"The word ‘office’ is of indefinite con= 
tent, its various meanings cover foun’ 
columns of the New English Dictionary,» 
but I take as the most relevant for pure; 
poses of this case the following: ‘A posie: 
tion or Place to which certain duties are’ 
attached especially one of a more og: 
less public character’.........” . 
Chief Justice Hidayatullah, who delivered? 
the minority judgment, also referred tos 
the observations of Lord Wright, with 
approval, as also the observations of: 
Justice Rowlatt in Great Western Rly. 
Co, v. Bater (supra) which are to the 
following effect + is 


“Now it is argued, and to my mind: 
argued most forcibly, that that shows that 
what those who use the language of the 
Act of 1942 meant, when they spoke of! 
an office or employment which was a sub- 
sisting, permanent, substantive position 
which had an existence independent from 
the person who filled it, which went on 
and was filled in succession by successive 
holders, and if you merely had any man 
who was engaged on whatever terms, to 
do duties which were assigned to 
his employment to do those duties did 
not create an office to which those duties 
were attached, He merely was employed 
to do certain things and that is an end 
of it, and if there was no office or ema 
ployment existing in the case as a thing, 
the so-called office or employment was 
merely an aggregate of the activities of 
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the particular man for the time being.” 

The difference between the Chief Justice 
and Justice Sikri was on the fact as to 
whether, in fact, any post of Special Gov- 
ernment Pleader was created in that par- 
ticular case. The observations in the 
abovesaid case clearly show that before 
any person is said to have held any 
office, it must be shown that the office 
‘was, in fact, created anterior to the ap- 
pointment of the person to the office or 
at least simultaneously. I have already 
referred to the pleadings of the petitioner 
on the matter, There is no averment that 
any such office or post was created by 
the Municipal Council to which the second 
respondent was appointed, Nor is there 
anything to show that simultaneously this 
‘Was done. 

45. 
served: 


“Shri Munshi could not show us any 
provision in the Act which even contem- 
plated the so-called office of standi 
counsel, It is difficult to visualise an offi- 
eer under the Council for which there is 
-mo foundation in the Act.” 

‘Brother Raina, J.. on the other hand, 
felt that Section 94 of the Municipalities 
Act empowers the Council to appoint 
officers as may be necessary for the effi- 
¿cient discharge of its duties; and inasmuch! 
as the Chief Municipal Officer is em- 
powered to institute legal proceedings and 
-to obtain legal advice and the Council. 
is authorised to institute prosecutions 
tunder the Act, the power to create an 
‘office of Standing Counsel was implicit 
“in the provisions of Section 94, Brother 
3 Raina, J.. therefore, agreed with Brother 
,iVerma, J, in his decision that the peti- 
*tion should be dismissed not because an 
‘office of Standing Counsel could not be 
created but because the second respon- 
«dent had already resigned before he- 
stood for election and was thus not diss, 


Brother Verma, J. has ob- 


qualified on the date he filed his nomi-” 


nation paper. I have already referred to 
the decision of the Supreme Court from 
which it would appear that there should 
be an office in existence before any per- 
Son can be said to have held it. A per~ 
son merely discharging special functions 
assigned to him by a Council cannot be 
said to hold any office because that can 
be done even under a contract withou? 
‘holding any particular office, 


46. In this connection I may refer 
fo the provisions of Section 94 of the 
Municipalities Act, It deals with ‘Ap- 
pointment of Staff’ in Chapter IV which 
provides for ‘Chief Municipal Officer and 
Staff of Municipality’, Sub-secttions (1) 
and (2) of Section 94 give power to a 
Council’ to appoint ‘such other officers 
and servants as may be necessary’ in 
addition to the officers specified therein. 
The entire scheme of Section 94 indi- 
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cates that the section relates to appoint- 
ment of persons who are servants of the 
Municipality and are subject to its dis- 
ciplinary control, Sub-section (5) of Sec- 
tion 94 provides for suspension of any 
offcer mentioned in or specified under 
sub-section (1). Sub-section (7) gives 
power to the State Government to trans- 
fer any officer or servant of a Council 
mentioned in sub-sections (1) and (2) of 
Section 94 to any other Council, Similar- 
ly, sub-secttiong (8) and (9) also relate 
to provisions concerning disciplinary con- 
trol over the staff of the Council appoint- 
ed under sub-sections (1) and (2) of Sec- 
tion 94. The entire contents of Section 94 
and the setting in which the power of 
appointment of the Council appears leave 
no room for any doubt that the words 
‘officer’ and ‘servant’ are inter-change- 
able and the appointment of officers con- 
templated is only of those who are ser- 
vants of the Council and subject to its 
disciplinary control. Therefore, in order 
to bring the appointment of a practising 
advocate as a Standing Counsel of the 
Municipal Council within the ambit of 
Section 94 it must be held that the ad- 
vocate, while he holds that engagement 
is actually a servant of the Municipal 
Council and subject to its disciplinary 
control, Thus, if it is held that the se- 
cond respondent, who is an Advocate, 
held an office of profit under the Muni- 
cipal Council, it would follow that he 
would be under the disciplinary control 
of the Municipal Council and shall also 
be liable to transfer by the State Govern- 
ment from place to place. Such a far- 
reaching conclusion cannot be reached on 
the scanty material put by the petitioner 
before us. I am, therefore, of the opinion 
that without going into the controversy 
as to whether an office of Standing Coun- 


. Sel under the Municipal Council can be 


created or not, it is enough to observe 
that the necessary material is not avail- 
able to justify a conclusion that any such 
Office was created by the Municipal Coun- 
cil in question. I am also of the opinion 
that a practising Advocate who by the 
terms of his employment agrees to appear 
in all cases on behalf of the Municipal 
Council while continuing as an Advocate 
and when nothing else is known about 
his terms of employment to indicate that 
he is under the disciplinary control of 
the Council cannot be said to hold an 
Office of profit under the Council by the 
mere fact of his being a Standing Coun- 
sel of the Municipal Council, In my opin- 
ton, therefore, there was nothing to pre- 
vent the second respondent from contest- 
ing the election, In any ease, as the 
second respondent had already resigned 
his post, it follows that he was not 
under any disability. 


47. _ As to the question whether 
the Sub-Divisional Officer holding al 
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rent charge of the office of the Collector 
could have presided over the meeting, I 
agree with the interpretation put by 
Verma. J, on the provisions of the Ma- 
dhya Pradesh Land Revenue Code and 
his conclusion that he could do so. I 
am further of the opinion that it is not 
necessary to decide in this case as to 
whether an officer, who is placed merely 
in charge of current duties of the post, 
could be equated with an officer holding 
that post in all circumstances irréspec- 
tive of the provisions of the statute re- 
quiring the named officer to discharge 
certain functions or to act under it. I 
agree with Brother Verma, J. that the 
authority of the decision in 1964 MPLJ 86 
= (AIR 1964 Madh Pra 114) so far as if 
lays down the law that where any action 
is to be taken or an order is to be passed 
by an officer of a particular rank, that 
act cannot be validly performed or the 
order can be validly passed by an officer 
of subordinate rank discharging current 
duties of that post, is still unshaken and 
that the decision enunciates correctly the 
legal position. I also agree with Verma, J. 
that certain observations made in 1971 
MPLJ 609 = (1971 Lab IC 896) are obiter 
in nature, I further agree that the peti- 
tion should be dismissed as proposed by 
Verma, J. and that the parties should 
bear heir own costs, 
BY THE COURT 


48. As per separate Orders deliver- 
ed by us, we have agreed that the petix 
tion should be dismissed, The petition 
thus stands dismissed with a direction 
that the parties shall bear their own 
costs and that the security amount shall 
be refunded to the petitioner, . 

Petition: dismissed. 
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(INDORE BENCH) i 
H., R. KRISHNAN AND K. K, DUBE, JJ. 
Vallabhdas and others, Applicants vV, 
Sikanya and others, Opposite Party, 
Misc. Petns, Case Nos, 33, 412 and 
42 of 1969, D/- 30-8-71. 

Index Note:—(A) Constitution of India, 
Art..19 (1) (£) and (g) — Schedule I of 
Madhya Pradesh Scheduled Tribes Debt 
Relief Regulations, 1962, and of Madhya 
Pradesh Anusuchit Jan Jati Rini Saha= 
yata Adhiniyam, 1967, do not seek to 
ban the business of money-lending as 
such but only limit the rate of inte- 
rest when advanced to a member of the 
tribal community — Hence they are not 
violative of rights under Art. 19 (1) _(f) 
and (g). (X-Ref:x— Madhya Pradesh Sche- 
duled Tribes Debt Relief Regulations 


HP/JP/E547/72/RSK 


Sikanya (Dube J3 A. L E. 


(1962), Sch. D. (X-Ref:— Madhya Pra- 
desh Anusuchit Jan Jati Rini Sahayata 
Adhiniyam (1967), Sch. 1). (Para 
Index Note’— (B) Constitution of 
India, Art. 19 (5) and (6) — The provi- 
sions of Section 13 read with Sch, IM of 
the Madhya Pradesh Scheduled Tribes 
Debt Relief Regulations and of Section 14 
read with Sch. 2 of the Madhya Pradesh 
Anusuchit Jan Jati Rini Sahayata Adhi- 
miyam are reasonable restrictions within 
meaning of Art, 19 (5) and (6). (X-Ref:-— 
Madhya Pradesh Scheduled Tribes Debt 
Relief Regulations (1962), Section 13 read 
with Sch. I), (X-Ref:— Madhya Pradesh 
Anusuchit Jan Jati Rint Sahayata Adhini- 
yam (1987), S. 14 read with Sch. 2). 
(Para 8) 
Index Note’— (C) Madhya Pradesh 
Scheduled Tribes Debt Relief Regulations 
(1962), Regm. 1 (3) — Suh~clause (3) does 
not suffer from excessive delegation of 
legislative power when it leaves to the 
State Government te fix the date of ena 
forcement of the Regulations. (X-Ref:— 
Constitution of India, Art, 245), (Para 9) 
__ Index Note:— (D) Madhya Pradesh 
Anusuchit Jam Jati Rimi Sahayata Adhi- 
niyam (1987), S. 22 — After coming into 
force of the Adhiniyam the orders of the 
Debt Relief Court would be deemed to 
have been passed under the Adhiniyam 
by virtue of Section 3 (b) and revisions 
would be to the Collector under S, 22. | 
_ @ara 11) 
_. Index Note— (Œ) Madhya Pradesh 
Anusuchit Jam Jati Rini Sahayata Adhi- 
niyam (1967), S, 15 (4) — The determi-. 
nation of facts being made final subject’? 
only to revision under S. 22 High Court 
will not re-appraise evidence in writ 
etition when the findings of the Debt 
lief Court are generally correct, (X= 
Ref:— Constitution of India, Art, 226). _ 
(Para 13): 
Cases Referred: Chronological 
AIR 1967 Madh Pra 52 = 1966 
MPLI 800, Chandmal Mahajan 


__v. State i 
AIR 1964 SC 1633 = (1964) 6 SCR 
903. State of Rajasthan v, Mukan 


_. Chand : 
AIR 1954 SC 440 = 1955 SCR 250, 


T, C. Basappa v. T. Nagappa 12 
(1879) 4 AC 30 = 48 LJQB 65. Wal- i 
sall’s Overseers v. L. and N. W. l 
Rly. Co 12 
W. Y. Pande, for Applicant; S. L. 


Dube, Govt. Advocate and P. K, Saxena, 
for Opposite Party. 

DUBE, J. :— By this petition and the 
connected petitions (Mise, Petition No, 41 
of 1969 and Mise. Petition No. 42 of 
1969) under Art. 226 of the Constitution, 
the petitioners have challenged the vires 
of Madhya Pradesh Scheduled Tribes 
Debt Relief Regulations, 1962 (hereinafter 
referred to as the Regulations) and the 
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Madhya Pradesh Anusuchit Jan Jati Rini 
Sahayata Adhiniyam, 1967 (hereinafter 
referred to as the Adhiniyam) and pray- 
ed for a direction that the order of Debt 
Relief Court constituted under the enact- 
ments and the order in revision by ‘the 
Collector be quashed, 


2. The other petitions (Misc. Peti- 
tion No, 41 of 1969 (Vallabhdas and 3 
others v. Dhanna and 3 others) and Misc. 
Petition No, 42 of 1969 (Vallabhdas and 3 
others v. Navalsingh and 3 others) raise 
substantially the same points and sh 


be disposed of by this order, 


3. The petitioners who are money~ 
Tenders advanced some money to Su- 
kanya who is admittedly a member of 
the Scheduled Tribe and is residing in a 
Scheduled area, The respondent Dhanna 
is also a member of the tribal commu- 
nity and stood surety for Sukanya. A 
decree was obtained by the petitioners 
against the respondents Sukanya and 
Dhanna for money lent to Sukanya. If 
seems the decree was not executed imme- 
diately and when the petitioners tried to 
execute it through civil Court. Madhya 
Pradesh Scheduled Tribes Debt Relief 
Regulations, 1962 came into force, Under 
the Regulations, “debt” was defined to 
include even liabilities owing to a credi~ 
tor payable under a decree or order of 
a Civil Court, By Regulation 5, all pro- 
ceedings in execution of a decree stood 
withdrawn and the Court executing the 
decree issued directions to the petitioners 
to submit the claim before the Debt Re~» 
lief Court, The -Debt Relief Court exer= 
cising powers under Section 6 of the Re- 
gulations opened the transactions and de= 
termined the amount payable to the 
petitioners at Rs. 55.15. The order of the 
Debt Relief Court is dated 31-7-1967, On 
the date when the order of the Debt Re- 
lief Court was made, Madhya Pradesh 
Anusuchit Jan Jati Rini Sahayata Adhi- 
niyam had already come into force, 
Therefore, the petitioners preferred a res 
aoe eG the peri T on 

of the Adhiniyam which the Collector 
dismissed: 


4. _ Tt may be stated that prior to 
coming into force of the: Adhiniyam, 
Ordinance No. 20 of 1966 entitled the 
Madhya Pradesh Anusuchit Jan Jati-Rini. 


Sahayata Adhyadesh. 1966, containing 


Vallabhdas v, Sikanya (Dube J.) 
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was impelled by the directive principles 
enshrined in Article 46 of the Constitu- 
tion of India, The Regulations made by 
the Governor in exercise of his powers 
under Art, 244 read with Schedule 5 of 
the Constitution were for Scheduled Tri- 
bes in the scheduled areas of the State. 
The Adhiniyam extended to the whole 
of the Madhya Pradesh and came into 
force in Scheduled areas on the date on 
which the Madhya Pradesh Scheduled 
Tribes Debt Relief Reguations in force 
therein were repealed and in other areas 
at once, It is not disputed that the Re- 
gulations were repealed by the Governor 
and the Adhiniyam had come into force 
on the date when the order of the Debt 
Relief Court was not passed, 

5. The said two enactments are 
challenged as impinging rights of the 
petitioners to hold property and carry on 
business of money-lending under Article 
19 (1) (Ð) and (g) of the Constitution. 
As it would be necessary to go into the 
purpose for which the enactments were 
made, we may usefully refer to the state- 
ment of objects and reasons of the Act 
as they give out the need for the legis- 
lation, The statement runs thus:-— 


“Due to the limited resources for 


“earning their livelihood, the members of 


- the Scheduled Tribes have to borrow 
money to meet their necessities of life. 
It is observed that taking advantage of 
the social and economic backwardness of 
the members of the Scheduled Tribes, 
the moneylenders lend money to them 
on exorbitant rates of interest with the 
result that the original debtor is unable 
to repay the loan in his lifetime and the 
over-swelling amount of loan is passed 
on from generation to generation keeping 
the families concerned in perpetual bon- 
dage of the creditors, 

In order to emancipate the members 
of the Scheduled Tribes from this unfor- 
tunate state of affairs and to relieve 


. them of the heavy burden of their debts 


the Madhya Pradesh Scheduled Tribes 
Debt Relief Regulations, 1962, were made 
by the Governor, These Regulations how- 
ever extend only to the Scheduled areas 
in the State. As the number of the 
members of ‘the Scheduled Tribes resid- 
sing outside, the Scheduled areas is also 
-very large,- it is necessary to enact a 


similar provisions was in force in all the; measure which would afford the neces- 


areas of the State. In Scheduled areas of 
the State, the ordinance came into force 
on the date on which the Regulations 
were repealed, The Adhiniyam by its 
Section $1 repealed the Ordinance after 
coming into force of ‘the 
The two enactments, namely, the Regu- 
lations and the Adhiniyam, were necessi- 
tated to protect the Scheduled Tribes 
from being exploited and for relieving 
their burden of indebtedness, The State 


Adhiniyam. . 


sary relief to them both within and with- 
out the Scheduled areas in the State.” 
The return filed by the State also_shows 
that the earlier enactments, namely, the 
Adhyadesh and the Regulations, were 
made for similar reasons, 

_ 6. Article 15 (4) of the Constitu- 
tion permits that a special provision could ` 
be made by the State for the Scheduled 

bes, This is in the nature of an ex- 
ception to Art. 14 and, therefore, the 
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Adhiniyam could not be struck down as 
being discriminatory. The challenge to 
the Regulations on the ground of discri- 
mination was already turned down by 
this Court in Chandmal Mahajan v, State 
of Madhya Pradesh, 1966 MPLJ 800 = 
(AIR 1967 Madh Pra 52), The two enact- 
ments are now challenged on the ground 
of their being repugnant to Art, 19 (1) 
(f) and (g). An attack on the Regulations 
as being violative of Art. 19 (1) (f) and 
(g) was repelled by the High Court in 
Chandmal’s case (supra). In that case, 
the validity of the various provisions of 
the Regulations was examined and it 
was held that the provisions were for 
the purpose of “peace and good Govern- 
ment”, While repelling the contention 
that the Regulations went beyond the 
extent of a regulatory measure permitted 
by the Fifth Schedule of the Constitu- 
tion, it was observed that “peace and 
good Government” was a phrase of wide 
import and the phrase would embrace 
the purpose sought to be achieved by 
the Regulations. It was stated:— 

“The main purport of Paragraph 5 
(2) is the making of regulations for peace 
and good Government while the sub- 
heading which mentions the business of 
money-lending is only by way of illustra- 
tion. The phrase “peace and good Gov- 
ernment” is so wide that it can justify 
a course of action by which certain lines 
of business are altogether forbidden pro- 
vided of course it is done on the face of 
it for the protection of the Scheduled 
Tribes in the area and for the promo- 
tion of their welfare. As they are situat- 
ed, the tribes are particularly easy vic- 
tims to what are reputed to be the de~ 
vices of private money-lenders and at 
the same time liable to outbursts of tem- 
per and violence when they begin to 
realise that they are being cheated or 
victimised by exorbitant terms and con- 
ditions. In what manner and to what ex- 
tent this danger should be guarded 
against is a question of policy; but ‘the 
measures taken in that regard would 
certainly come under the purpose of 
peace and good Government and at the 
same time the regulation of the carrying 
on of the business of money-lending.” 
Now, if the enactment is found to be 
for general good and in the interest of 
the public, the complaint of the peti- 
tioners that it violated Art. 19 (1) (f) and 
(g) would avail him only if the provisions 
place unreasonable restrictions on hi 
right to hold the property or carry on 
business of money-lending, 

7. It would be necessary to exa- 
mine the provisions of the, enactments 
which are pointed out as being unreason~ 
able restriction on the petitioners’ right 
to do the business of money-lending and 
to infringe his rights in the decree ob- 
tained against the respondents, The Sche~ 
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dule First of the Regulations as well as 
the Adhiniyarn restrict the rate of inte- 
rest payable to the money-lender to 4 
per cent per annum in case of secured 
debts and 6 per cent per annum when 
the debt was unsecured, The provision 
is wholiy regulatory and it cannot be 
said that this, in any way, places a res- 
triction on the rights of the petitioners 
to do the business of money-lending, As 
has been pointed out in Chandmal’s case, 
1966 MPLJ 800 = (AIR 1967 Madh Pra 
52) (supra), the business of money-lend- 
ing was not banned as such, The peti- 
tionergs were free to do their money 
lending with other persons but if they 
chose to advance money to a member of 
the tribal community, he would not be 
able to charge more interest than what 
is provided in the Schedule. The State 
certainly has the power to regulate the 
business of money-lending in the gene- 
ral interest of the public. The Schedule 
only seeks to limit the rate ‘of interest 
when, advanced to amember of the tri- 
bal community and the interest that has 
been fixed by the Schedule cannot be 
said to be unreasonable. In any way, it 
was open to the State to fix a rate of 
interest which they thought would save 
the members of the tribal community, 
from being unduly exploited, 

. The scheme of Section 13 of 
the Regulations read with Schedule 2 and 
that of Section 14 of the Adhiniyam read 
with Schedule two appended to the Act 
is practically the same. Under Section 13 
of the Regulations power is given to the 
Debt Relief Court to reopen all transac- 
tions of 25 years before the last transac= 
tions or before the 1st January, 1955 
whichever was earlier, Under Section 14 
of the Adhiniyam, the Debt Relief Court 
could reopen transactions made 34 years 
before the last transactions or before 1st 
January 1964 whichever was earlier. 
Thereafter under both the enactments, 
the Court was enjoined first to find out 
the principal actually advanced to the 
debtor and the date on which it was ori- 
pinally advanced, Thereafter. interest at 
the rate provided in the First Schedule 
was to be calculated on the amount due. 
The Court then determines the amount of 
principal, if any, which remains unpaid 
if the calculation of interest had been in 
the manner stated above. It would be 
seen that the Court first found out the 
actual principal and thereafter the prin- 
cipal as determined according to the pro- 
visions contained either in Section 13 of 
the Regulations or 14 of the Adhiniyam. 
The amount determined thus reopened 
the actual amount of advance made to 
the debtor plus the interest at the rate 
provided in Schedule First, minus the 
amount actually paid by the debtor, If 
it was found that any sum had remained 
unpaid then the principal so determined 
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was scaled down as provided by the 
Second Schedule, This provision as we 
as the Second Schedule could not be 
said to be unreasonable looking to the 
object sought to be achieved by the Act. 
In effect, the creditor does not lose his 
principal and gets back the same without 
any reduction in most of the cases. The 
State was trying to deal with the social 
evil of indebtedness amongst the members 
of the tribal community, This aspect of 
the case was considered in Chandmal’s 
case 1966 MPLJ 800 = (AIR 1967 Madh 
Pra 52) and Bench after having consider< 
ed the observations of the Supreme 
Court in State of Rajasthan v. Mukan 
Chand AIR 1964 SC 1633 observed'— 


“The fact that the debts are owed to 
a Government or local authority or other 
bodies mentioned in the impugned part of 
Section 2 (e) has no rational relationship 
with the object sought to be achieved by 
the Act, namely to reduce the debts se- 
cured on Jagir lands which had been re- 
sumed under the provisions of the Rajas- 
than Land Reforms and Resumption of 
Jagirs Act. Further no intelligible 
principle underlies the exempted catego-+ 
ries of debts, The reason why a debt 
advanced on behalf of a person by the 
Court of Wards is clubbed with a debt 
due to a State or a scheduled bank and 
why a debt due to a non-scheduled bank 
fs not excluded from the purview of the 
Act is not discernible.” _ 
Accordingly, while approving of the Acf 
generally, as being in the interest of gen- 
eral public, the Supreme Court all the 
same in part agreement with the High 
Court ruled out the exemption of certain 
debts, The key to this decision is that 
the purpose of the legislation was just to 
scale down the Jagirdars’ burden of debt 
and it was immaterial from this view 
point to whom the debt was payable, If, 
therefore, the above purpose of the legis- 
lation was advancement of the interest 
of the tribals, this purpose was amply 
served by the legislation even without 
much hardship to the money-lenders them- 
selves. What the moneylenders were de~ 
prived of was the excessive interest, In 
some cases, if the interest exceeded the 
principal it was provided that the interest 
awarded would in no case exceed the 
principal, We have, therefore. no hesi- 
tation in saying that the provisions are 
reasonable restrictions permissible under 
Art. 19 (5) and (6) of the Constitution, 


9. It was next contended that sub- 
clause (3) of Regulation 1 was liable to 
be struck down as the Governor in exer- 
cise of his powers under Fifth Schedule 
of the Constitution could not delegate his 
legislative functions to the State Govern- 
ment, It was pointed out that sub-clause 
(3) of Regulation 1 of the Regulations 
giving power to the State Government to 
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bring into force the Regulations by a 

notification on a date considered suita- 
ble by them was a legislative function and 
such a notification could only be made at 
the instance of the Governor, We do 
not see any force in the contention. 
Having made the Regulations for the 
peace and good government in a schedul-|: 
ed area and having provided that they 
shall extend to all Scheduled Areas in 
Madhya Pradesh, the date on which the 

Regulations were to be brought into force 

could be left to the State Government. 

For the implementation of the Regulations 

a machinery had to be provided, A num- 

ber of Debt Relief Courts and Inspectors 

were to be appointed, How best the Re- 

fulations could be implemented could 

certainly be left to the State Govern- 

ment. For the administrative reasons it 

was not thought proper to appoint the 

date, By paragraph 2 of Fifth Schedule, 

the executive power of a State would 

extend to the Scheduled Areas in the 

State. The implementation of the pro- 

visions was, necessarily to be done by the 

State Government, The delegation of 

such function cannot, therefore, be said 

to be bad. 


10. Next, it was contended that the 
provisions of the Regulations could not 
be affected either by the Ordinance or 
by the Adhinivam as the Governor held 
the exclusive field for the purpose of 
legislation in the matter of Scheduled 
Areas, It has, however, not been point- 
ed out how either the Adhiniyam or the 
Ordinance in any manner trenched upon 
the provisions contained in the Regula- 
tions and thereby transgressed the prohi- 
bited field of legislation. After the repeal 
of the Regulations by the Governor, the 
Adhiniyam provides by S.3(b) that all 
things done and ail actions taken under 
the Regulations in Scheduled Areas shall 
be deemed to have been done or taken 
under the relevant provisions of this Act 
as if those provisions were in force on 
the date on which such things were done 
or actions taken. It would be seen that 
the State was competent to legislate in 
respect of the Scheduled Areas also 
the State. If the Governor felt that cer- 
tain Acts of the Parliament or of the 
State Legislature should not apply to a 
Scheduled Area or in part thereof in the 
State, the Governor could by notification 
declare that such Act of the Parliament 
or the Act of Legislature in respect of 
the Scheduled Area shall not apply ‘to 
such Scheduled Area, No such power has 
been exercised by the Governor in res- 
pect of Adhiniyam brought in force in 
the Scheduled Areas, The Adhiniyam 
clearly speaks that the Act shall come in- 
to force on the date the Regulations are 
repealed, The Adhiniyam saves the pro- 
ceedings under the Regulations and pro- 
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vides that they shall be deemed to have 
been done or taken under the relevant pro- 
visions of the Act. The argument of the 
fearned counsel clearly ignores the fact 
that the legislature also has the power to 
legislate inrespectof Scheduled Areas in 
the State. The State was, therefore, 
‘wholly competent to save things done or 
actions taken under the Regulations, The 
Governor undoubtedly has the power 
under sub-clause (1) of Paragraph 5 to 
declare by a notification that this could 
not be done in respect of the Scheduled 
Areas. This however has not been done. 

11. In this context, the petitioners 
allege that the revision before the Collec- 
for as provided by the Adhiniyam was, 
in the circumstances of the case, incom- 
petent. This argument cannot be permit- 
ted to be raised as the petitioners them- 
selves preferred the revision before the 
Collector and having obtained a decision 
from him now seek to question it. That 
apart, we are of the opinion that after 
coming into force of the Adhiniyam it 
would be the Collector who would hear the 
revisions against the Debt Relief Court. 
This is clear from sub-section (b) of Sec- 
tion 3 of the Adhiniyam. Since the 
order of the Debt Relief Court would be 
deemed to have been passed under the 
Adhiniyam the revision would clearly lie 
to the Collector under Section 22 of the 

dhiniyam. - 

12. The petitioners then urged 
that the Debt Relief Court erred in com- 
ing to a conclusion that only Rs, 55.15 
were due from the respondents, The ar- 
gument now referred to certain factual 
statements in the calculations with refer- 
ence to their account-books. The argu- 
ment is now directed against the assess- 
ment of evidence and the facttia] conclu- 
sions arrivéd at by the Debt Relief Court. 
It has been pointed out by the Supreme 
Court in T.C. Basappa v. T. Nagappa, 
AIR 1954 SC 440 as under:— 

“The second essential feature of a 
writ of certiorari is that the control 
which is exercised through it over judi- 
cial or quasi judicial tribunals or bodies 
is not in an appellate but supervisory 
capacity, In granting a writ of certio- 
rari the superior Court does not review 
or reweigh the evidence upon which the 
determination of a inferior tribunal pur- 
ports to be based. It demolishes the 
order which it considers to be without 
jurisdiction or palpably erroneous but 
does not substitute its own views, for 
those of the inferior tribunal, The off- 
ending order or proceeding so to say is 
put out of the way as one which should 
mot be used tothe detriment of any per- 
son vide per Lord in Walsall’s 
Oras v. Te E N. W, Riy. Co. (1879) 

: 30 at p, 39).’ 

13. Tt is manifest that in proceed- 
ings under Art, 226, the High Court does 
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not sit as a Court of Appeal and unless 
the mistake is obvious and patent it 
would generally refuse to interfere with 
the findings arrived at by a Court who 
had jurisdiction to dea] with the matter. 
In the scheme of the present Act, the 
decision of the Debt Relief Court has 
been made final subject to its being re- 
vised under Section 22 by the Collector 
on the ground that it is contrary to law 
or that the Court had exercised jurisdic- 
tion not vested in it by law or has failed 
to exercise jurisdiction vested in it by 
law or _that the instalments fixed under 
sub-section (4) of Section 15 were in- 
equitable, It is in the scheme of the Act 
that the determination of . facts should 
rest finally with the Debt Relief Court. 
We would, therefore not re-appraise the 
evidence in the case in detail and we are 
satisfied that the findings of the Debt Re- 
lief Court are generally correct. 


; 14, In the result, we find that 
there is no substance in the writ peti- 
tion and the same is dismissed with costs. 
The balance of the security deposit, if 
any, shall be refunded to the applicants. 
Petition dismissed. 
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Nirmaladevi and others, Appellants 
v. Smt. Anardevi and others, Respondents, 

First Appeals Nos. 14 to 17 of 1971, 
Dj. 3-12-71. : 

_ Index Note:— (A) Quanoon Haqshafa 
Riyasat Gwalior Pre-emption Act, Section - 
4 — Right of pre-emption — Not vested 
right but_an inchoate or remedial one 
only — Right created by statute there- 
fore does not survive after its repeal. 
(X Ref: M.P. General Clauses Act (1957) 
Section 10 — Effect of repeal). 

Index Note:— (B) Quanoon Haq- 
shafa Riyasat Gwalior Pre-emption Act, 
Section 24 — Claim of pre-emption is lost 
if property in respect of which itis claim- 
ed is agreed to be sold to a stranger. 

Brief Note:— (A + B)A right of pre- 
emption is in the nature of an _ inchoate 
right which can be perfected only in accord= 
ance with the procedure laid down in the 
statute i.e, the Pre-emption Act in this 
case, Tt could not be treated as a right 
vested in the plaintiff within the mean- 
ing of Section 10 of the M. P. General 
Clauses Act so as to remain unaffected by 
the repeal of the Act. 

The right of pre-emption being a re- 
medial right or in other words a right 
to take advantage of an enactment for 
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acquiring a right to land, or other pro- 
perty. it cannot be said to have been ac- 
quired or accrued until a decree is pass- 
ed, and therefore, is not saved by the pro- 
visions of Section 10 of the M. P. Gene+ 
ral Clauses Act, It can be lost by events 
subsequent to the sale of property. _ 

The right of pre-emption being a 
creature of the statute cannot be said to 
subsist after the statute creating it has 
been repealed. e 

Where a person claiming pre-emp- 
tion enters into a contract with a stranger 
to transfer the suit property to him on 
payment of the pre-emption money. he 
forfeits his own right of pre-emption. The 
very basis of right of pre-emption is the 
need to avoid the introduction of astran~ 
ger and where the plaintiff by his own 
conduct indicates that this need is non- 
existent and the motive is different, it 
would not be propert to enforce the right. 

i iscusseđd. ; 
See ee (Paras 10, 14, 15, 20 & 22). 
Cases Referred: Chronological Paras 
AIR 1971 Madh Pra 127 = 1970 

MPLJ 188, Dolumal Sunderdas v. 


ATH O J&K 118 = 1969 Kash LI te 
` 428 (FB) Gulam Ahmad v. Ahad 1L 
(1963) 3 SCR 884, Amirsingh v. Ram- ii 

sing i 
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115, (FB), Amar Singh v. R.L, ag 


Singh 9 


Singh 6 
ATR 1930 Oudh 274 = 7 Oudh WN 
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Hussain ; 6 
ATR 1924 Oudh 420 = 79 Ind Cas 

950, Sarbajitsingh ov. Jaikaran- 

singh 20 
(1898) 1 Oudh Cas 308, Abdulla v, 

Mst, Wahid 20 


st, unnissa 
(1883) ILR 5 All 180 = 1882 All 
WN 210, Raijio v. Lalman 21, 
J.M. d, for Appellants; B. D. 
Gupta and B. L, Agarwal, for Respons 
dents. 


RAINA, J.:— This judgment will gova 
em the connected First Appeals Nos. 15/71, 
6/71 and 17/71 which have been heard 
along with this appeal. 

2. The appellants in all these ap 
peals are the legal representatives of the 
deceased Bal Bhimrao Shitole who had 
instituted four separate suits for pre- 
emption in the year 1966 out of which 
these appeals have arisen. The right of 
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e-emption in each of these cases was 
Timed. in respect of different parts of 
the same house which were sold on 15- 
3-65 by separate registered sale-deeds for 
a consideration of Rs, 20,000/- in each 
case to different persons, The right of 
pre-emption was claimed under the Qua- 
noon Haqshafa Riyasat Gwalior (herein~ 
after referred to as the ‘Pre-emption Act’) 
on the ground that passage to the house 
sold as well as to the house of the plain- 
tiff was common. : 

3. All these suits have been dis- 
missed by the learned Additional Dis- 
trict Judge, Gwalior, on the ground that 
the right of pre-emption did not subsist 
after the repeal of Pre-emption Act by 
the M. P, Agrakrya Vidihj Nirsan Adhini- 
yam, 1968 (Act No, XIV of 1968), Being 
aggrieved by this decision the appellants 
have preferred these appeals. 

4. The main point for consideration 
fn all these appeals is whether the ap- 
pellants are entitled to enforce the right 
of pre-emption conferred by the Pre- 
emption Act even after the repealing Act 
W. passed, The main contention of 
Shri J. M. Anand, learned counsel for 
the appellants in this connection is that 
the repeal of the Pre-emption Act will 
not affect the appellants’ right of pre- 
emption in view of Section 10 of the 
M. P..General Clauses Act, 1957, which 
is reproduced below for facility of refer~« 
encet— : 

-“10. Effect of repeal — Where any 
Madhya Pradesh Act repeals any enact~ 
ment then, unless a different intention 
appears, the repeal shall not— 

(a) revive anything not in force or 


- existing at the time at which the repeal 


takes effect; or 
(b) affect the previous operation of 
any enactment so repealed or anything 
duly done or suffered thereunder; or 
„ (c) affect any right, privilege, obliga- 
tion or liability acquired, accrued or in- 
curred under any enactment so repealed; 


(d) affect any penalty, forfeiture or 
punishment incurred in respect of any 
offence committed against any enactment 
So-repealed; on 

(e) affect any investigation, legal 
proceeding or remedy in. respect of any 
such right, privilege, obligation, liability, 
penalty, forfeiture or punishment as 
aforesaid: i 
and any such investigation, legal pro- 
ceedings or remedy may be instituted, 
continued or enforcedand any such pe- 
nalty. forfeiture or punishment may be 
imposed, as if the repealing Madhya Pra- 
desh Act had not been passed. 

5. It is mo doubt true that as the 
repealing Act merely repeals the Pre- 
emption Act without saying anything 
more. As there is nothing to show that 
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a different intention has been expressed 
full effect must be given to the aforesaid 
provisions of the General:Clauses Act. We 
have, however, to see what is the nature 
of the right of pre-emption and what are 
the conditions requisite for enforcement 
of the right. 

6. Their Lordships of the Privy 
Council considered the right of Pre-emp- 
tion under a village custom in Hans Nath 
v. Radho Prasad Singh, AIR 1932 PC 57. 
Their Lordships held that the decisive 
date as regards the right of the co-sharer 
to pre-empt is the date of the decree. 
The aforesaid decision was followed by a 
Full Bench of the Lahore High Court in 
Madhosingh v, James R. R. Skinner, AIR 
1941 Lah 433, While considering the na- 
ture and extent of right of pre-emption 
under the Punjab Pre-emption Act the 
following observations in Gaya Prasad v. 
Faiyaz Hussain, AIR 1930 Oudh 274 were 
quoted with approval:— 

“It has however been consistently 
held in the province of Oudh that al- 
though it is incumbent for a pre-emp- 
tor to show that he had a preferential 
right to purchase at the date of the sale, 
yet. if events have subsequently happen- 
ed, which deprive him of this preferen- 
tial right, he would not be entitled to a 
decree, This may happen in various 
ways, for instance, he may sell the pro+ 
perty on the basis of the ownership of 
which he was entitled to pre-empt Yr by 
virtue of a subsequent partition, his share 
might be thrown in patti or mahal other 
than that in which the share sold is 
situate, Similarly, if the defendant has 
acquired property after sale, which has 
destroved the right of pre-emption exerci- 
sable by the pre-emptor but before the 
institution of the suit, he should not be 
entitled to bring the suit.” 

Din Mohammad J. after considering ear- 
fae decisions observed as under at page 

"In my view. the right of pre-emp- 
tion does not exist independently of its 
exercise so as to invalidate transactions 
which take place in defiance of it. It is 
no doubt a right of preferential purchase 
but so long as it is held in abeyance, it 
is ineffective altogether. 

7. While dealing with a similar 
question it was held by the Hyderabad 
Hish Court in Rangnath v. Babu Rao, AIR 
1956 Hyd 120 as under at p. 123:— 

“But the peculiar feature of the pre- 
emption law is that the ground for pre- 
emotion must subsist upto the decree. So 
then, a person who seeks the assistance 
of the Court with a view to enforce a 
right of pre-emption is bound to establish 
that the right existed at the date of sale, 
at the date of institution of the suit and 
at the date of the original decree. There 
is preponderance of authority in support 
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ot a principle dating as far back as 
The learned Judge who decided that case . 
super observed as under in paragraph 

` Thus both on principle and on au- 


` thority unless the conditions necessary to 


five to the plaintiff right of pre-emption 
are present on all the three crucial dates 
the court of law will refuse to pass ade- 
cree,” 

8. It is, therefore, clear that no 
decree can be passed where the right of 
pre-emption does not subsist on the date 
of decree for any reason whatsoever. Shri 
Anand tried to distinguish Rangnath’s 
case, AIR 1956 Hyd 120 (supra) on the 
ground that in that case the validity of 
the pre-emption law after the commence~ 
ment of the Constitution was affected by. 
its provisions, In that case the question 
of effect of repeal of Pre-emption Act in 
the light of the provisions of the General 
Clauses Act was not considered. This 
distinction is no doubt there but the ob- 
servations made therein are material so 
far as the general nature of the right 
of pre-emption and its enforceability are 
concerned. 

9. In Bishansingh v. Khazan Singh, 
AIR 1958 SC 838 while dealing with the 
right of pre-emption under the Punjab 
Pre-emption Act their Lordships of 
Supreme Court made the following pertix 
nent observations in paragraph 11'— 

“To summarise: (1) The right of pres 
emption is not a right to the thing sold 
but a right to the offer of a thing about 
to be sold. This right is called the pri} 
mary or inherent right. (2) The pre-emp-= 
tor has a secondary right or a remedial 
right to follow the thing sold. (3) it is 
a right of substitutiog but not of repur- 
chase i.e, the pre-emptor takes the entire 
bargain and steps into the shoes of the 
original vendee, (4) it is a right to acquire 
the whole of the property sold and not 
a share of the property sold, (5) prefers 
ence being the essence of the right, 
plaintiff must have a superior right to 
that of the vendee or the person substi- 
tuted in his place. (6) the right being 
a very weak right, it can be defeated by, 
all legitimate methods, such as the ven< 
dee allowing the. claimant of a superion 
or equal right being substituted in his 
place.” 

10. It is. therefore, clear that the 
tight of pre-emption is inherently a very 
weak right which can be lost by events 
subsequent to the sale of the property 
which initially confers the right on the 
pre-emptor. 

11. The Full Bench of the High 
Court of Jammu and Kashmir considered 
the nature of the right of pre-emption 
under the Right of Prior Purchase Act 
in Gulam Ahmad v. Ahad, AIR 1970 J & 
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K 118 (FB) and held that the pre-emp- 
tor’s right must subsist on the date of 
the sale. the date of the suit as well as on 
the date of the decree, The following ob- 
servations of their Lordships of the 
Supreme Court in Amirsingh v, .Ram- 
Singh. (1963) 3 SCR 884 at p. 891 were 
relied upor:— 

“It Ts however urged that the law 
of pre-emption requires that the pre- 
emptor must possess the right to pre- 
empt at the date of sale, at the date of 
the suit and at the date of the decree. 
This position cannot be disputed.” f 

12. From the aforesaid decisions 


it is clear that the right of pre-emption - 


is a weak right. It is not a right to pro- 
perty. It is merely a right to the offer 
of a thing, sold or about to be sold, Thus 
it is a secondary right or a remedial right 
to follow the thing sold, The remedy is 
provided by the statute and the question 
is whether the remedy can be pursued 
even after the statute has been repealed. 


. 1 We must make a distinction 
between a vested right and merely a re- 
medial right, Section 10 of the M. P. 
General Clauses Act saves the former 
but not the latter, While dealing with the 
effect of repeal of the Punjab Alienation 
Act it was held by a Full Bench of the 
Punjab High Court in Amarsingh v. R, L. 
Agarwal, AIR 1960 Puni 312 in para 15:— 


“Nobody has a vested right in a 
statute, An Act may be very beneficial to 
a particular person, or its repeal may 
affect him injuriously, the right of the 
legislature to abrogate an act by repeal- 
ing it is absolute. In this case, by repeal, 
the respondent, who is a  successor-in- 
interest of Shera, the vendee, stands to 
be benefited and the appellant has been 
injuriously affected, This cannot be helv- 
ed as the right claimed by the appellant 
had not vested in him, being still in the 
process of completion.” 

The following observations in an earlier 
Punjab case which were quoted with ap- 
proval in paragraph 14 are pertinent:— 

“A right is said to be vested when 
the right to enjoyment, present or pros= 
pective, has become the property of some 
particular person or persons as a present 
interest, independent of a contingency. 
It is a right which cannot be taken away 
without the consent of the owner.” 

14 A right of pre-emption is in 
the nature of an inchoate right which 
can be perfected only in accordance with 
the procedure laid down in the statute 
i.e, the pre-emption Act in this case. It 
could not be treated as a right vested in 
the plaintiff within the meaning of Sec- 
tion 10 of the M, P. General Clauses Act 
so as to remain unaffected by the repeal 
of the Act. 
- 35. A similar question came up 
for consideration before this Court in 


Nirmaladevi v. Anardevi (Raina J.) 
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Dolumal Sunderdas v. State of M. P., 
AIR 1971 Madh Pra 127, In that case the 
effect of Section 10 of the M. P. General 
Clauses Act on pending applications 
under Section 162 of the M. P. Land Re- 
venue Code after its repeal was consi- 
dered, The following observations in 
Paragraph 5 are pertinent:— 


“Section 10 of the M, P, General 
Clauses Act, however, provides an excep- 
tion that even when the repealing statute 
is silent all the rights acquired and all the 
liabilities incurred can be worked out as 
if the statute was not repealed. But it 
must be noted that what is unaffected by 
the repeal of a statute is a right acquired 
or accrued under it and not a mere ‘hope 
or expectation of’, or liberty to apply for 
acquiring a right. (Directoy of Public 
Works v. Ho Po Sang, 1961-2 All ER 721 
at p. 731), A distinction is drawn between 
a legal proceeding for enforcing a right 
acquired or accrued and a legal proceed- 
ing for acquisition of a right; the former 
is saved whereas the latter is not.” 
The aforesaid observations are equally 
applicable to the present case, As point- 
ed out above, the right of pre-emption is 
a remedial right or in other words a 
Tight to take advantage of an enactment 
for acquiring a right to land or other 
property. The right cannot be said to 
have been acquired or accrued until a 
decree is passed, and therefore, is not 
saved by the provisions of Section 10 
of the M. P. General Clauses Act, The 
plaintiff-appellants are therefore not en- 
titled to enforce a right of pre-emption 
after the repeal of the Pre-emption Act. 

16. It may further be mentioned 
here that Section 23 of the Pre-emption 
Act clearly lays down that no decree 
shall be passed in favour of. the plain- 
tiff unless the right of pre-emptor sub- 
sists on the date of the decree. The right 
of pre-emption was a creature of the 
statute, and cannot be said to subsist after 
the statute has been repealed. Thus even 
according to the provisions of Section 23 
of the Act, the plaintifis’ suits are liable 
to be dismissed. 

_ 1% We. therefore, hold that the 
suits of the plaintiffs were liable to be 
dismissed as they could not enforce their 
right of pre-emption after the repeal of 
the Pre-emption Act, 

_,. 28 It was also urged on behalf of 
the respondents that the appellants had 
forfeited their right of pre-emption be- 
cause after the institution of the suits 
they had entered into an agreement with 
Kishanlal, and others for sale of the pro- 
perty which they seek to pre-empt for 
a consideration of Rs, 80,000/-. A photo- 
stat copy of the agreement has been fil- 
ed on record. The learned `counsel for 
the appellants admitted that such an 
agreement had been entered into but he 
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contended that the plaintiffs were re- 
quired to enter into such an agreement 
because the original plaintiff had died and 
they were in need of money to be depo- 
sited as security in connection with the 
pre-emption suits, 

19. In view of the aforesaid agree- 
ment it is clear that the appellants are 
keen to exercise their right of pre-emp- 
tion not to retain the property for them- 
selves, but to sell it to others retaining 
for themselves a margin of profit accru~ 
ing from the sale, The right of pre-emp~ 
tion is of an exceptional and burdensome 
nature inasmuch as it infringes upon the 
ordinary rights of an owner of dealing 
with his property and can be justified 
only on the ground. that it seeks to avoid 
the introduction of strangers in the neigh- 
bourhood of the pre-emptor to his detri- 
ment. It would not, therefore, be fair to 
allow to exercise of this right where the 
object is otherwise and not the exclusion 
of a stranger. 

20. In Sarbajitsingh v. Jaikaran~ 
singh, 79 Ind Cas 950 = (ATR 1924 Oudh 
420) a Division Bench of the Oudh Judi- 
cial Commissioner’s Court held that 
where a person claimi pre-emption 
enters into a contract with a stranger to 
transfer the suit property to him on pay- 
ment of the pre-emption money, he for- 
feits his own right of pre-emption. The 
following observations of Mr, Blennerhas~ 
sett, Judicial Commissioner of Oudh in 
Abdulla v. Mst, Wahidunnissa, (1898) 2 
ooon Cas 308 were quoted: with appro- 
va es 

“A court of law that assisted the 
plaintiff suing for pre-emption to intro- 
duce strangers into the village would be 
guilty of inconsistent conduct and stultity. 
itse 

21. ‘In Rajjo v. Lalman, (1883) 
ILR 5 AN 180 Mahmood J, while dealing 
with a case of pre-emption under Muham~ 
aes Law observed as under at page 

“The very object and basis of the 
pre-emptive rightisto prevent the intro- 
duction of strangers as co-sharers in the 
property; and the right is enforced on 
the hypothesis that the introduction of a 
stranger causes’ inconvenience to the 
pre-emptive co-sharers. The right is es< 
sentially based upon the injury which 
such inconvenience is supposed to cause. 
From its very origin and nature, the right 
of pre-emption is not one which is to be 
enforced merely as an instrument of cap- 
ricious power or vindictiveness, It is a 
transient right in its very conception and 
nature, and being a personal privilege of 
the pre-emptor, cannot be made the sub- 
ject of sale or bargain of any other kind. 
Any attempt on the part of the pre-emp- 
tor to bargain with it is taken to indi- 
cate conclusively that the injury of 
which the pre-emptor complains in suing 
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to enforce pre-emption is unreal, and 
that the claim is not dictated by bona 
fde motives.” í 

„22. No doubt the aforesaid obser- 
vations were made in the context of 
Muhammadan Law, but it appears that 
Pre-emption Act was enacted in the back- 
ground of Muhammadan Law and as 
would appear from Section 4 of the Act, 
the only material departure that was 
sought to be made was that “talabs” re- 
quired under the Muhammadan Law were 
dispensed with. As pointed out above, 
the very basis of right of pre-emption is 
the need to avoid the introduction of a 
stranger and where the plaintiff by his 
own conduct indicates that this need is 
non-existent and the motive is different, 


-it would not be proper to enforce the 


right. We are. therefore, inclined to hold 

that the plaintiffs’ suit is liable to be dis- 

ieee in view of this agreement as 
€ 


23. No other point was pressed 
before us, 
24. All these four appeals, there- 


fore, fail .and are hereby dismissed. We 
allow counsel fee Rs, 200/- in each case 


subject to certificate, 
Appeals dismissed, 
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_ Index Note:— (A) Panchayats—M. P. 
Gram Panchayat Election and Co-option 
Rules (1963), R. 11 (6) (As amended) — 
Objection to list of voters can be raised 
till the last date of nomination and need 
not be taken within 10 days from the 
date of publication of the list. (Para 10) 

Index Note'—_(B) Panchayats—M. P. 
Gram Panchayat Election and Co-option 
Rules (1963), R. 11 (5) — A reply to 
objection to voters’ list ought to be 
allowed to be filed by 5 P.M, -om the 
last day for filing of nomination paper. _ 

i (Para 1 

Index Note: (C) Panchayats — 
M. P. Gram Panchayat Election and Co- 
option Rules (1963), Rule 11 (5) — Where 
petitioner does not deny that the ground 
on which he was delisted was false or 
mala fide High Court will not interfere 
only on the ground that the petitioner 
Was not given a reasonable time to reply 
to the objection that his name was also 
on the voters’ list of some other consti- 
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Rameshwar v. Asst. B.D.O. (S.B. Sen J.) 
fuency. (X-Ref:— Constitution of India 
Art, 226) (Para 19) 


‘Index Note:—(D) Panchayats — M. P. 
Gram Panchayat Election and Co-option 
Rules (1963), Rule 27 (2) — Where nomina- 
tion paper is rejected on removal of name 
from the list of voters on the ground that 
the name was found im some other con- 
stituency also and it is mot alleged that 
it was through mistake or mischief it is 
mot a case of rejection of momimation 
Paper under Rule 27 (2). AIR 1971 Pat 
161 Dissented from. _ (Para 20) 
Cases Referred: Chronological Paras 
AIR 1971 Pat 161, Nanik Chandra 

v. Birendra Singh 21, 
1961 BLJR 298, Ramsaroop Mahto 

v. State 

A, M. Mathur, for Applicant; 

Dubey, for Opposite Party. E 
` S. B. SEN, J.:— This is a petition 
under Article 226 of the Constitution of 
India. It pertains to the election of a 
Gram Panchayat, The petitioner came 
with the allegation that he is a resident 
of village Bhagora, tahsil and block 
Mhow, He resides with his family in 
house No, 126 of village Bhagora, He is 
a voter at No. 56 of the voters' list of 
ward No, 4 of Gram Sabha ora 
since 1951, He was elected Sarpanch of 
Gram Panchayat village Bhagora since 
1962 and was elected Panch since 1956. 

_ 2. Elections to the various . Pan- 
chayats are being held and voters’ list of 
that village was revised in February, 1970 
under Rule 10 of the M. P. Gram Pan- 
chayat Election and Co-option Rules, 
The list was published on 24-3-70 under, 
Rule 6. The last date 
momination papers to the office of the 
Gram Panchayat Bhagora was fixed as 
13-4-70 up to 3 p.m, The petitioner filed 
ad nomination form for the office of 

nch, 


3. We may mention here that the 
petitioner has not mentioned at what 
time he had filed the nomination form, 
though in the other petition (which is al- 
most on similar grounds) he has given 
the time and date, The petitioner further 
alleges that on the last date of the filing 
of nomination form, ie, 13-4-70 at about 
12.45 p.m, he received a show cause 
Notice to show cause by 2 p.m, of that 
day as to why his name should not be 
excluded from the voters’ list, On, receipt 
of this notice, the petitioner further alle- 
ges, that he reached the office of the res- 
pondent No, 1, that is the Assistant Block 
Development Officer of Mhow who was 
the returning officer Gram Panchayat 
elections and made an application on 
that day at about 1.20 pm. stating that 
the time given to him for show cause 
was too short and was difficult for him 
to produce evidence in such a short time. 
He therefore, wanted further time. But 


23 
S. L. 


for filing the. 
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this was not granted, At 4.30 p.m. on that 
day he moved an application again to 
supply a copy of the objection so as to 

w who has filed the objection and 
when the objection was filed, But he was 
told that his name has been excluded from 
the voters’ list already at about 3 p.m. 
The petitioner was however told the 
name of the person who had raised the 
objection, He was Gordhan and the ob- 
jection was raised at 5 p.m, on 12-4-1970. 

A The respondent No, 1 rejected 
the nomination paper of the petitioner on 
14-4-70 on. the ground of exclusion of his 
name from the voters’ list. As there was 
no other person contesting the election — 
the respondent No, 2, the only candi- 
date was declared elected as Panch., The 
petitioner contends that the Returning 
Officer rejected the nomination form of 
the petitioner on illegal grounds and, 
therefore, the order dated 14-4-70 reject- 
ing the nomination paper was illegal and 
without jurisdiction, 

_ oe The grounds on which the peti- 
tioner challenges the order are: (i) that 
the objection was not filed within 10 days 
from the date of notice of publication of 
the list as required by Rule 6 (1) (a), 
(ii) that the notice to show cause to ex- 
clude the name of the petitioner was. 
served at 12.45 p.m, on 13-4-70 asking 
him to show cause by 2 p.m, As such 
there was no reasonable opportunity given 
to the petitioner as contemplated under 
sub-rule (5) of Rule 11 of the Rules and 
(iii) that the order dated 14-4-70 rejecting 
the nomination form of the petitioner on 
grounds other than Rule 27 (2) is with- 
out jurisdiction, The petitioner has, there- 
fore, sought a writ for quashing the order 
of respondent No, 1 dated 13-4-70 where- 
by the name of the petitioner was ex- 
eluded from the voters’ list and also a 
direction or order to be issued quashing 
the-order of the respondent No. 1 dated 
14-4-70 whereby the respondent No, 1 
rejected the nomination form of the peti- 
tioner, 

_. 6 A return has been filed on be- 
half of the respondent No, 1 and No. 3 
as also on behalf of the respondent No, 2 

. 7. Respondents Nos. 1 and 3 who 
have filed a joint return have submitted 
that the rejection of the nomination paper 
was because the petitioner’s name ap- 
pears in the voters’ list of Ward No. 4 
at serial No, 2865 of Mhow Cantonment 
Tt was further averred that by virtue of 
Section 6 (1) (b) no person is entitled to 
be registered in the list of voters of 
Gram Sabha area if he is registered in 
electoral roll relating to any other local 
authority. I+ was also asserted that a 
person is not entitled to be registered in. 
the list of voters of more than one Gram 
Sabha, The nomination form of the peti- 
tioner was rejected as his name appeared 
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fa the electoral roll of Mhow canton- 
ment, Therefore, he could not continue 
in the voters’ list of the Gram Sabha. 


_ & It was admitted that the peti- 
tioner lives in village Bhagora and his 
name also appeared in the voters’ list of 
Bhagora. It was, however, asserted that 
the petitioner resides in house No 2498 
in Gokul Ganj in Mhow Cantonment and 
his name appeared in the voters’ list 
along with the members of his family. 
The respondents further asserted that the 
petitioner as well as his adult members 
of the family are voters in Mhow Can- 
tonment, The respondents further sub- 
_ mitted that an objection was filed by one 


Madanlal] and Gordhan on 12-4-70 that 
the name of the petitioner could not 
appear in the voters’ list of Gram Sabba 


Bhagora, as his name appeared in the 
list of voters of Mhow Cantonment, The 
petitioner was. therefore, given a show 
cause notice, He filed a reply on 13th 
April, 1970, the petitioner in spite of the 
objection filed his nomination paper. The 
Returning Officer allowed the objection 
and the petitioner’s name was removed 
from the voters’ list as a result of which 
the nomination paper of the petitioner 
Was rejected, 


9. The respondents 1 and 3 fur- 
ther submitted that the petitioner asked 
for time, but time was not given as it 
was the last day for consideration of the 
objection regarding the corrections in 
voters’ list and the objection was to be 
considered and decided on that day. The 
objection of Madanlal was allowed and 
the name of the petitioner was removed 
from the voters’ list of Gram Sabha. The 
list of voters could be corrected till 13- 
4-70 by virtue of amendment to Rule 11 
(6). The respondents also say that the 
petitioner himself had read the objection 
filed by Madanlal and, therefore, it was 
not necessary to supply the name. The 
nomination was filed on 13-4-70 and it 
Was rejected on the date of scrutiny. The 
respondents have further submitted that 
the date of filing of objection for correc- 
tions of voters’ list coincided with the 
last date for filing nomination papers and 
the objection was received one day be- 
fore the last date of filing the nomination 
paper. There was, therefore, no other 
alternative but to call for a reply on 
that date and dispose of the objection. 
The order allowing the objection was 
within the competence of the Returning 
Officer. The respondents have also sub- 
mitted that the petitioner had an alter~ 
oe remedy of filing an election peti- 

on. 

10. _ Tf we Jook to the grounds 
mentioned in the petition it is clear that 
the petitioner has taken four grounds, 
The first is that the objection was not 
filed within 10 days from the date of 
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notice of publication of the list as rex 
quired by Rule 6 (1) (a) of the Rules and 
hence the order dated 13-4-70 excluding 
the name of the petitioner is without 
jurisdiction, As regards this objection it 
is misconceived. Under the amended Rule 
11 (6). amended by Notification No, 1984- 
1872 XVIII-PR-70 published in M. P. 
Gazette Extraordinary dated 30th March, 
1970 the objection can be taken till the 
date of nomination, The second and the 
third ground taken together is that the 
show cause notice was served on the 
petitioner at 12.45 pm, on 13-4-70 and 
he was asked to show cause by 2 p.m. 
on the same day. This was according to 
the petitioner against sub-rule (5) of Rule 
11 of the Rules which says? 


“No order under this rule for the 
exclusion of the name of a person from 
the voters’ list shall be made unless the 
person whose name is proposed to be 
excluded has been given a reasonable 
opportunity of being heard.” 
and also against the principles of natural 
justice. 


ih Rules have been framed under 
Section 12 of the M, P. Panchayat Act, 
Under these rules, which are divided into 
various chapters, chapter III relates to 
voters’ list and Rule 5 speaks of the pre- 
paration of voters’ list. Rule 6 speaks of 
publication of lists prepared under Rule 
5. Under Section 6 each voters’ list shall 
be published by being exhibited at the 
office of the Panchayat, on the notice 
board of the Tehsil within which the 
Gram Sabha lies and at one or two con~ 
spicuous places along with a notice in- 


‘viting objections etc., Under Rule 7 claims 


and objections are heard. Under Rule 7 
when the claims and objections are heard 
any person may prefer a claim or ob- 
jection by delivering to the Collector or 
authorised officer an application in writ- 
ing not later than 3 O’clock in the after- 
noon of the 10th day from the date of 
the notice under Rule 6. No claim or 
objection received after that time would 
be entertained. The Collector would dis~ 
pose of the objections under Rule 8. 
Under Rule 9 every member of the pub- 
lic shall have the right to inspect the 
voters’ list referred to in sub-rule (4) of 
Rule 8 on payment of a fee of one 
rupee and attested copies of the same 
may be issued to an applicant on pay- 
ment of the same fees as are prescribed 
for copies of revenue records, Under 
Rule 10 duration of voters’ list and their 
revisions are mentioned and under that 
rule every such list shall be revised and 
brought up-to-date whenever a bye~« 
election or general election is due to take 
place or whenever any change in the 
limits of the Gram Panchayat or ward 
thereof takes place. The provisions of 
Rules 6. 7 and 8 apply to such revisions. 





1973 


Under Rule 11, however, and that is the 
tule with which we are presently con- 
cerned, any person may apply for the 
correction of any voters’ list for the time 
being in. force by presenting an applica- 
tion in that behaf to the Collector or 
authorised officer. Sub-rule (5) of Section 
11 says that ‘a reasonable opporunity of 
being heard’ should be given to the per- 
son whose name is proposed to be ex- 
cluded. à 

12. It has been contended by the 
petitioner that sub-rule (5) has not been 
complied with. Therefore, the question is 
whether reasonable opportunity was given. 
The admitted position is that at 12.45 p.m. 
on 13-4-71 the petitioner received the 
notice, that an objection has been receiv- 
ed and he was asked to show cause by 
2pm, His asking for time was rejected 
and his name was excluded and on the 
next day his nomination paper was re- 
jected on the ground that his name did 
not appear in the voters’ list, Time un- 
doubtedly is very short. that is, he re- 
ceived it as he mentions at 12.45 pm. 
But the question is whether opportunity 
was reasonable, A candidate must know 
whether his name appears in the list. 
The objection here is that his name also 
appeared in the voters’ list of Mhow 
Cantonment, There cannot be any doubt 
that under Section 6 (1) (a) of the M, P. 
Panchayats Act no person shall be en- 
titied to be registered in the list of 
voters for more than one sabha. He was 
told by the objection dated 12-4-70 which 
he received admittedly by 12-45 pm, on 
the next day that his name appears in 
the list of voters of Mhow local area 
and the number where his name and the 
name of his family members appeared 
were also given. The objections which 
he received were categorical, They were 
the following: 

(1) That he is not an original i- 
dent of Bhagora; TS 


_ _(2) that his real place of residence 
is Gopal Ganj, Mhow Cantonment; 
) that this name appears in the list 
of voters in the Mhow Cantonment; and 
(4) that his name appears in the list 
of voters in Ward No, 4 in serial Nos. 
2865. 2866 and 2867. i 
No reply was given by the petitioner to 
(3) and (4) which were the crucial points 
raised, He wanted certificate from the 
Mhow Cantonment area. He does not say 
that he has not seen the list of voters 
of the Mhow Cantonment nor does he 
want time to find out whether his name 
appears or not, He also does not deny 
that his name did not appear in the list 
of voters. He wanted time till 5 O'clock 
of that day. It appears there was no 
order allowing him time till 5 p.m.. but 
at 4.30 p.m. the petitioner filed his reply 
in which he raised objection about the 
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right of the objector, According to him 
the objector who raised the objection re- 
garding the list has no locus standi, There 
was no reply stating that his name did 
not appear in the list of voters in Mhow 
Cantonment area, Before us it has been 
vehemently argued that one hour’s time 
that was granted was not a reasonable 
Opportunity. We have, therefore, to see 
whether the time that was granted was 
in compliance with Rule 11 (5). 

13. ‘Reasonable opportunity’ has 
been defined nowhere. We have to de- 
pend on the circumstances of each case. 
With this also is connected the question 
whether any purpose would have been 
served if opportunity was given. This is 
because we are not bound to interfere 
under Art, 226, but we will come to the 
latter question subsequently, First we 
will take up the question whether the 
opportunity given was reasonable, The 
matter is a simple one, The petitioner has 
been told that his name appears in the 
Mhow Cantonment voters’ list and the 
number at which his name appears has 
also been given. Undoubtedly the Re- 
turning Officer could have said that he 
was given time till 5 O’clock as asked for 
by him, Nothing has been said rejecting 
the prayer for time, but it appears that 
this name was delisted earlier as no 
reply came by 2 p.m, 

14. We may here refer to some 
dispute regarding the time of submission. 
of the nomination paper. In the petition 
of Rameshwar no time was mentioned as 
to when the nomination paper was filed. 
But while arguing, the petitioner’s coun- 
sel pointed out to the connected petition 
M. P. No, 51 of 70 filed by Krishna Rao 
wherein, though originally he did not 
mention, the time of his filing the nomi- 
nation paper, he had amended it by say- 
ing that it was done at 12.30 pm. The 
learned counsel appearing for the State 
seems to have not noticed this amend- 
ment though he was allowed time to 
correct the written-statement, We. there- 
fore. asked him to get an affidavit sworn 
by the Returning Officer as to the time 
of filing of nomination paper. He has, 
therefore, filed an affidavit of Shri 
Vishnu Shankar Pandey, who has stated 
that the petitioner Krishna Rao filed his 
nomination paper on 13-4-70 at 3 P.M. 
In support of this he has also filed a 
certified copy of the record. Though we 
did not order any affidavit to be filed by 
the petitioner four affidavits have been 
filed—two each by the petitioner in M, P. 
No, 52 of 70 and the petitioner in M, P. 
No 51 of 70. Acknowledgments received 
showing the time of the receipt of the 
nomination papers have also been filed. 
These acknowledgments also show that 
the nomination papers were received at 
3 P.M. The affidavits of the petitioners, 
however., speak differently, 
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15. We are, however, inclined to 
accept the statements, supported by docu- 
ments, filed both by the petitioner as 
well as by the Returning Officer and at 
the time when acknowledgments were 
given there was no controversy about the 
filing time, The petitioner’s claim is by 
affidavit, the documents produced by him 
speaking differently, However, we do not 
place much importance on this time of 
filing the nomination papers as the ques- 
tion involved in this petition and No. 51 
of 70 is whether in delisting the name 
of the petitioner reasonable opportunity 
was given to him, It is common ground 
that at 12.45 P.M, the petitioner received 
the information that an objection has 
been, filed with the grounds given therein 
and he was asked to file reply by 2 P.M. 
We have already mentioned the grounds 
of objection and the reasons why his 
name should be excluded, He has not 
denied in his reply that his name does 
not appear in the list of voters of Mhow 
Cantonment, It was argued, however, 
that the list of voters of Mhow Canton- 
ment was not with him and, therefore, 
he asked for time, But that is not the 
reason why he asked for time. He asked 
for time only to get a certificate from 
the Cantonment Board. The time asked 
for was till 5 O'clock. That was the last 
date for filing the nomination paper. 


16. What would be a reasonable 
Opportunity in one case may be unreason~ 
able in other, There is no period men- 
tioned nor can that be mentioned obvi- 
ously. If there was a complicated ques- 
tion for which information would be 
necessary for reply one would require 
more time, He has not, denied that he 
does not stay at Mhow, He asked for 
time to see whether Rules 6 and 7 have 
been complied with in the matter of ob- 
jection. It is not that the petitioner ask- 
ed for time to verify the list of voters 
of the Mhow Cantonment, He wanted to 
verify only whether the present objec- 
noe aves in accordance with the Rules 6 
and 7. 


17. The petitioner, however, in 
this petition has not challenged the state- 
ment that his name appeared in the 
voters’ list of the Mhow Cantonment nor 
has he challenged in this petition that 
the objection taken by Madanlal had not 
the qualification of an objector. The only 
grievance is that he was given too short 
a time for giving the reply. It is true that 
the Returning Officer acted hastily and 
instead of giving him time till 2 P.M. 
he could have given time till 5 P.M. We 
can simply say that the Returning Off- 
eer should not have behaved in such a 
hasty manner, Undoubtedly that was the 
last date for filing the nomination paper 
and the objection should be decided be- 
fore the filing of the same. But when 
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the time was till 5 P.M. the time could 
have been extended as was requested by 
the petitioner, By not giving him , time 
till 5 P.M. he has not shown any pro- 
duce, But we are not concerned with the 
ethics, we are concerned whether the 
opportunity given was reasonable under 
the circumstances of this case. The peti- 
tioner’s main grievance is that his nomi- 
nation paper has been rejected on the 
ground that his name does not appear in 
the voters’ list and from the voters’ list 
his name was removed as a result of the 
objection raised by Madanlal, When he 
was given time till 2 pm, to give a reply, 
he did not get a reasonable opportunity. 

18. It is true that just a little over 
one hour may not be a reasonable time 
to be given for filing reply to an objec- 
tion, but one should bear in mind that 
Objection has been allowed to be raised 
under the new amendment til] the date 
of filing the nomination paper. If that 
was the position there was in contempla- 
tion a very short time may be at once 
depending however on circumstances, It 
is not the case of the petitioner that 
there was any mala fide action or the 
cancellation was on account of any ulte- 
rior motive. The Returning Officer found 
that his name appeared in the list of 
Mhow Cantonment and, therefore, he was 
delisted from the list of voters of Bha- 
gora constituency. We do not think that 
the petitioner was not aware that his 
name was in the list of voters of Mhow 
Cantonment. That conclusion we reach 
from the fact that he has never denied 
that fact nor has he pleaded that way 
when he has filed the petition before us. 


19. From ‘the above discussion 
even if we come to the conclusion that 
opportunity was not reasonable yet we 
do not feel that we should interfere in 
this petition, The petitioner has not deni- 
ed in the petition that the ground on 
which he has been delisted is false or 
untrue or cannot be supported. On the 
other hand there is an affidavit and as- 
sertion on behalf of the returning offi- 
cer that his name appears in the list of 
voters of Mhow Cantonment, If that is 
the factual] position any opportunity 
would have been futile so far as he was 
concerned. It is on account of this that 
we do not want to interfere, 

20. The other ground that the 
order dated 14-4-70 rejecting the nomi- 
nation form of the petitioner on grounds 
other than Rule 27 (2) is without juris- 
diction, has also no substance. Rule 27 
(2) authorises the Returning Officer to 
examine the nomination papers and de- 
cide all objections which may be made 
to any nomination, and may, either on 
such objection or his own motion, after 
such summary inquiry, if any. as he 
thinks necessary, reject any nomination 
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i ounds mentioned therein. 
oe cata ages of rejection of nomina- 
tion paper under Rule 27 (2). Here the 
petitioner is challenging the removal of 
his name from the list of voters of Bha- 
gora constituency. If a person 1S not a 
voter in the Bhagora constituency he 
cannot be a candidate for that constitu- 
ency as under Section 14 to be a voter, 
is the basic qualification, Under Rule 23 
any person may be nominated as a candi- 
date for election to fill a seat if he is 
qualified to be chosen to fill that seat 
under the provisions of the Act and un- 
less he is a voter of that constituency he 
cannot be nominated. 


21, We were shown a decision of 
the Patna High Court in AIR 1971 Pat 
161 (Nanik Chandra Vatsalya v. Birendra 
Singh), Certain observations in that case 
were referred to in which his Lordship 
has stated that:— 

“A candidates name may be record- 
ed in two different Gram Panchayats, but 
that fact alone is not enough De aa 
him from contesting as a candidate TO 
the office of Mukhiaship. It has. to be 
seen whether he actually exercised his 
franchise in both the Gram Panchayats. 
These observations were made on the 
basis of an affidavit made by the peti- 
tioner stating that he had never voted at 
Sonbarsa. and his name was wrongly 
entered in the electoral roll of Sonbarsa, 
and the same was done without 
knowledge, He further stated that he had 
always been a voter from Amarpur, 
where he had been exercising his | right 
of franchise, and he is an Upmukiya of 
Amarpur Gram Panchayat. These allega- 
tions in the affidavit were not refuted. 
The facts in that case showed that the 
petitioner Nanik Chandra Vatsalya, along 
with respondents were candidates for the 
election of Mukhia of Amarpur Gram 
Panchayat in the district of Saharsa, and 
they filed their nomination papers before 
the proper authority. The nomination 
papers of the petitioner and one respon- 
dent were rejected, The petitioner there- 
after filed an objection before the S. D.O. 
a respondent in that case. The rejection 
of nomination paper of the petitioner was 
mainly on the ground that his name was 
entered in the electoral roll of the two 
Gram Panchayats, namely Amarpur 
Gram Panchayat and Sonbarsa Gram 
Panchayat contrary to the provisions of 
Rule 5, Clause (3) of the Rules, 


22. It will thus be seen that the 
facts of the Patna case are different, In 
the Patna case the petitioner categorically 
stated that his name was wrongly entered in 
the electoral roll of the other constituency, 
whereas in this case there is no such asser- 
tion. It is true that cases may occur where 
through mistake either a name is not enter- 
ed or a name is entered. If the entry is 
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against the rules the person whose name is 
entered has to suffer; if the omission 1s 
against the rules then also he has to suffer. 
But if the challenge is that it was through 
mistake or through mischief it has been 
done, the question may be looked into. That 
is what has happened in the Patna case. In 
the instant case, however, there is no such 
allegation or averment that there was any 
mistake. What the petitioner wanted was 
whether the objector has a locus standi to 
object and not that there was any mistake. 
He has never mentioned in the petition be- 
fore us that it was through mistake or mis- 
chief of some person that his name was 
entered. Therefore, if the observation in 
the Patna case means that in no case the 
entry of the candidate’s name in two consti- 
tuencies will not be enough to debar him 
from contesting as a candidate, we respect- 
fully differ. 

23, On the other hand there is a 
decision of the same High Court in 1961 
BLIR 298 (Ramsaroop Mahto v. State of 
Bihar) quoted in AIR 1971 Pat 161 (supra) 
in which the observations are pertinent and 
we quote below the same:— 


“In Ramsaroop Mahto v. State of Bihar, 

1961 BLIR 298 where Raj Kishore Prasad 
J. while interpreting Rule 5 (3) of the Rules 
at page 300 in paragraph 11 of his judgment 
observed that from Rule 5 (3) it was mani- 
fest that the petitioner could not be a voter 
from more than one Panchayat. Admitted- 
ly in Udaidih Gram Panchayat election of a 
Mukhia had already been held. The ques- 
tion whether the petitioner exercised his 
tight of vote from that Panchayat was im- 
material for the purpose of deciding the 
question under consideration. It was enough 
to state that when the petitioner was a voter 
from Udaidih Gram Panchayat, he could 
not be a voter in the second Gram Pancha- 
yat. Rule 5 (3) was clearly a bar to his be- 
ing a voter in that Gram Panchayat. He 
could not be a voter in both the Gram 
Panchayats.” 
Both the decisions are Sinele Bench decisions 
and the earlier decision should have conti- 
nued to be good law unless it was set aside 
by a larger Bench. However, that is not 
for us to discuss. We may simply say that 
we respectfully disagree with the view of the 
Patna High Court in AIR 1971 Pat 161. 

24. For the reasons given above we 
do not want to interfere in this petition. 
The petition, is therefore, dismissed. As we 
find that the returning officer should have 
given the petitioner time till 5 O’clock as 
asked for by him, we order that the costs 
of this petition shall be borne by the parties 
as incurred. The security for costs deposited 
by the petitioner shall be refunded to him. 


Petition dismissed. 
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170 — ‘Though some provisions of 
the Code are applicable to Nazul lands 


situated in urban areas, Ss. 165 (5) and 170 


are inapplicable. (Paras 5, 15) 
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162, Sambhshio Markhandi v. Laxman 
Zingaji 

Ravish Agarwal, for Petitioner; K. K. 

Adhikari, Deputy Govt. Advocate and P. C. 

Pathak, for Respondent No. 3. 


P. K. TARE, C. Js— This is a Writ 
petition under Articles 226 and 227 of the 
Constitution of India by a purchaser of a 
house in the city of Bilaspur from the pre- 
decessor of the fourth respondent, by a regis- 
tered sale deed, dated 26-9-1962. The pre- 
decessor of the fourth respondent, namely, 
Diwan Mahabir Sewak Singh, an ex-Zamin- 
dar, was a member of the scheduled tribe. 
The alienation was challenged by the third 
respondent under Section 170 of the M. P. 
Land Revenue Code, 1959, for avoiding the 
transfer, which was said to be in contraven- 
tion of Sectiori 165 (6) of the said Code. It 
was alleged that the husband of the fourth 
respondent was 2 Malik-makbuza holder of 
a plot of 0.05 acres of Nazul sheet No. 17 
of Mohalla Dabripara in Bilaspur town, 
which he had sold to the petitioner by a re- 
gistered sale deed and the alienation was 
liable to be avoided: on the ground that the 
petitioner-purchaser was not a member of 
the scheduled tribe. It was also alleged in 
the application that no sanction of the Col- 
lector as required by Section 165 (6) of the 
M. P. Land Revenue Code had been obtain- 
ed and, therefore, the fourth respondent as 
an heir of the transferor was entitled to avoid 
the alienation and he prayed for being placed 
in possession of the house. What was sold 
was the house standing-on the said plot by a 
registered sale deed for consideration of 
Rs. 2,500/-, which had been paid in full pri- 
vately. : 
2. The Sub-Divisiona] Officer dismiss- 
ed the application holding that Section 165 
or Section 170 of the M. P. Land Revenue 
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Code, 1959, was not applicable to Nazul land 
Situated in an urban area and the transferor 
could not be said to be a Bhumiswami, but 
was merely a holder of a Nazul plot from 
the Government. In this view of the matter, 
the application under Section 170 of the 
Code made by the third respondent, Bharat- 
sing was held to be not maintainable (Peti- 
tioner’s Annexure-B). Against that order, 
the third respondent filed an appeal before 
the Collector, who, by order, dated 24-5-1963 
(Petitioner’s Annexure-C) allowed the appeal 
holding that the application filed by the third 
respondent under Section 170 of the M. P. 
Land Revenue Code, 1959, was maintainable. 
A second revenue appeal was filed by the 
present petitioner before the Commissioner, 
Bilaspur Division, who, by order, dated 26-11- 
1969 (Petitioner’s Annexure-D) set aside the 
order of the Collector and restored that of 
the Sub-Divisional Officer. Against the said 
second appellate order, the third respondent, 
Bharatsingh filed a revision before the Board 
of Revenue, which, by order, dated 26-2-1971 
(Annexure-E) allowed the revision and set 
aside the order of the Commissioner and res- 
tored that of the Collector holding that Sec- 
tion 165 (6) of the Code was applicable to 
Nazul plots situated in urban areas and for 
that reason, the third respondent’s applica- 
tion under Section 170 of the Code was main- 
tainable. In that view of the matter, the 
case was remitted to the Sub-Divisional Offi- 
cer for deciding the application on merits, 
The present Writ petition has been filed 
against the revisional order passed by the 
Board of Revenue (Petitioner’s Annexure-E), 
Therefore, the question arises whether Sec- 
tion 165 (6) and Section 170 of the M. P. 
Land Revenue Code, 1959, are applicable to 
Nazul plots situated in urban areas. 

3. Before considering the question it 
may be relevant to reproduce Sections 165 (6) 
and 170 of the M. P. Land Revenue Code, 
1959, which are as follows:— 

“Section 165. — Rights of transfer 
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(6) Notwithstanding anything in sub-sec- 
tion (1), of a Bhumiswami belonging to a 
tribe which has been declared to be an abori- 
ginal tribe by the State Government by a 
notification in that behalf for the whole or a 
part of the area to which this Code applies 
shall not be transferred to a person not be- 
longing to such tribe without the permission 
of a Revenue Officer not below the rank of 
a Collector, given for reasons to be record- 
ed in writing.” 

“S. 170. — Avoidance of transfer in 
contravention of Section 165 — 

(1) Where possession is transferred by a 
Bhumiswami in pursuance of a transfer 
which is in contravention of sub-section (6) 
of Section 165 any person who, if he surviv- 
ed the Bhumiswami without nearer heirs 
would inherit the holding, may within two 
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years of such transfer of possession, apply 
to the Sub-Divisional Officer to be placed in 
possession subject so far as the Sub-Divi- 
sional Officer may, in accordance with the 
rules made in this behalf, determine to his 
acceptance of the liabilities for arrears of 
Jand revenue or any other dues which form 
a charge on the holding, and the Sub-Divi- 
sional Officer shall dispose of such applica- 
tion in accordance with the procedure which 
may be prescribed. : , 

(2) Where any land of a Bhumiswami 
is sold in contravention of sub-section (5) of 
Section 165, the Court by which such sale is 
ordered shall, on the application of the 
Bhumiswami or any person who, if he sur- 
vived the Bhumiswami without nearer heirs 
would inherit the holding made within two 
years of such sale set aside the sale and place 
the applicant in possession of the land sub- 
ject to his accepting the liability for arrears 
of land revenue or any other dues which 
form a charge on the land.” R 

4, The learned counsel for the peti- 
tioner urged that no provisions of the M. P. 
Land Revenue Code, 1959, are applicable to 
Nazul lands situated in urban areas and the 

rovisions of the Code are applicable to 
ands situated in rural areas alone, which are 
used either for agricultural or for non-agri- 
cultural purposes. In this connection the 
learned counsel invited attention to the pro- 
visions of the C. P. Land Revenue Act, 1917, 
as also some provisions of the M. P. Land 
Revenue Code, 1954 and the M. P. Land 
Revenue Code, 1959. Presently we shall 
deal with these provisions, 

5. At the outset we may observe that 
on a reference to Sections 54 and 88 of the 
M. P. Land Revenue Code, 1954, as also Sec- 
tions 61 and 92 of the M. P. Land Revenue 
Code, 1959, certain provisions of the said 
Codes are applicable to lands situated in 
urban areas. For instance, Section 54 of 
the M. P. Land Revenue Code, 1954, gives 
a clear indication that the Chapter is appli- 


cable to lands situated in rural areas, while © 


Section 88 of the said Code clearly states 
that the provisions of the Chapter are appli- 
cable to lands situated in urban areas. Simi- 
lar is the position with reference to Sec- 
tions 61 and 92 of the M. P. Land Revenue 
Code, 1959. Section 61 clearly indicates that 
the provisions of the Chapter are applicable 
to lands situated in rural areas; while Sec- 
tion 92 establishes the fact that the provisions 
of the Chapter are applicable to lands situated 
in urban areas. For this reason we would re- 
ject the contention of the learned counsel 
for the petitioner that no provisions of the 
Code are applicable to the lands situated in 
urban areas. We may further observe that 
at least some provisions of the M. P. Land 
Revenue Code, 1959, are certainly applicable 
to lands situated in urban areas. For ins- 
tance, we might refer to Section 248 of the 
M. P. Land Revenue Code, 1959, which em- 
powers a Revenue Officer to evict an en- 
croacher who was encroached on Bhumi- 
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swami Jand. In this connection we might 
also advert to the observations of a Division 
Bench of this Court in State of M. P. v. 
Atmaram, 1970 MPLI 195, wherein it was 
held that Section 248 of the M. P. Land 
Revenue Code, 1959, was available to oust 
an encroacher of lands situated in urban 
areas. We are in agreement with the view 
expressed by the said Division Bench. 

6 We feel that the proposition pro- 
pourtided by the learned counsel for the peti- 
tioner would be rather too broad. But at 
the same time, we might observe that the 
contention of the learned counsel for the 
respondents cannot be accepted in its entirety. 
According to the learned counsel for the res- 
pondents, all the provisions of the M. P. 
Land Revenue Code, 1959, would be appli- 
cable to Nazul lands situated in urban areas. 
In our opinion, this also is too broad a pro- 
position to be accepted. 


7. In this connection while tracing 
out the history of Malik-makbuza holders, 
the C. P. Land Revenne Act, 1917, as also 
the subsequent enactments, namely, the M. P. 
Land Revenue Code, 1954 and the M. P. 
Land Revenue Code, 1959, give an indication 
that previously there used to be Malik-mak- 
buza holders of agricultural lands situated in 
rural areas and also there used to be Malik- 
makbuza holders of land situated in urban 
areas. The word “Malik-makbuza” only indi- 
cated that the owner was a plot proprietor 
who was liable to pay revenue directly to 
the Government and who was not a tenant 
of the landlord or who was not a lessee on 
the estate. Wherefore, the word “Malik-mak- 
buza” was used in both senses indicating the 
status of a plot proprietor in rural as also 
in urban areas and certainly as the term was 
comprehensive enough, it could not be con- 
fused to contend that all the provisions of 
the C. P. Land Revenue Act, 1917, were ap- 
plicable to all urban lands ‘of which persons 
were Malik-makbuza holders. Even under 
the said Act the lands situated in urban areas 
were governed mostly by executive instruc- 
tions contained in the Revenue Book Circu- 
lars as per the C. P. Revenue Manual, 
Volume ff. In this connection we may ad- 
vert to the observations of Pollock, J., Sam- 
bhsho Markhandi v. Laxman Zingaji, AIR 
1940 Nag 210.. The question that arose for 
consideration before the learned Judge in that 
case was whether the Nazul Plot No. 3 in the 
town of Chanda was liable to attachment in 
execution of a decree. The plot was describ- 
ed as Bari (Kitchen garden) and had admit- 
tedly been cultivated by the judgment-debtor 
for many years. The judgment-debtors claim- 
ed that they had the right of an occupancy 
tenant therein and that the land was exempt 
from attachment under Section 12 of the 
C. P. Tenancy Act, 1920. In a previous deci- 
sion regarding the very plot, Bose, J., in 
Second Appeal No. 329 of 1935 had held 
that judgment-debtors had held this land 


from Government to whom they made an 
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annual payment, which was described as rent 
in the Nazul Settlement Khasra and that they 
were, therefore, tenants of Government and 
must be deemed to be occupancy tenants. Ac- 
cordingly, Bose, J., had beld that the plot 
was not liable to attachment in execution of 
a decree. However, the revenue records were 
subsequently changed in the Town Settlement 
of Chanda. Pollock, J., considered the Set- 
tlement Instructions No. 18, which laid down 
the proper procedure to be adopted in Nazul 
Settlements and the persons in possession 
were described as “occupants” and the pay- 
ments they made were described as ‘revenue’. 
Pollock, J., considered the definition of ‘te- 
nant’ in Section 2 (11) of the C. P. Tenancy 
Act, 1920, which meant a person who held 
Jand of another person. However, according 
to Pollock, J., it did not include a person 
who held land from Government. For that 
reason, Pollock, J., held that the holder of 
the plot could not claim the status of an 
occupancy tenant so as to be exempt from 
the processes of attachment and sale. In 
that view of the matter, the appeal filed by 
the decree-holder was allowed by Pollock, J. 


8. Thus, from this judgment it is 
clear that as long as the C. P. Land Revenue 
Act, 1917, and the C. P. Tenancy Act, 1920, 
were in force, the holders of Nazul plots 
from Government in urban areas were held 
not to be governed by the provisions of the 
said two Acts and instead, such holders were 
treated as lessees from the Government or as 
Malik-makbuza holders, who were liable to 
pay revenue to Government and whose terms 
were governed by the executive instructions 


as contained in the C. P. Revenue Manual” 


Volume II. It is true that after the enact- 
ment of the M. P. Land Revenue Code, 1954, 
and the M. P. Land Revenue Code, 1959, cer- 
tain provisions of the said Codes have been 
made applicable even to Nazul lands situat- 
ed in urban areas, as is clear from Sec- 
tion 88 of the M. P. Land Revenue Code, 
1959. But even so, it would be wrong to 
assume that all the provisions of the said 
Code would be applicable to the Nazul lands 
situated in urban areas, although it is true 
that certain provisions of the said Codes will 
be applicable to Nazul lands situated in 
urban areas. 


9, The Preamble to the C. P. Land 
Revenue Act, 1917, indicated that it was 
meant to consolidate and amend the law re- 
lating to land revenue, the powers of Reve- 
nue Officers and other matters relating to 
land and the liabilities incident thereto in 
the Central Provinces. Section 2 of the Act 
defined “Estate” to mean any collection of 
mahals held by the same proprietor, which 
the Provincial Government may, by notifica- 
tion, declare to be an estate. In pursuance 
of the power conferred by the said sub-sec- 
tion, certain areas in different districts were 
declared to be mahals. Sub-section (9) of 
Section 2 defined ‘“Malik-makbuza” to mean 
any person who owned one or more plots of 
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land separately assessed to land revenue in a 
mahal. The other definitions such as that of 
the ‘Proprietor’, ‘Patel’, ‘Patti? ete., clearly 
indicated that the provisions were applicable 
to rural areas to lands situated in villages and 
mahals. The “survey number” was defined 
by sub-section (18) of Section 2 to mean any 
area held by, or intended to be settled with, 
a raiyat under a separate assessment of land 
Tevenue in a village or land which was the 
property of the Crown. 


10. On a reference to the C. P. Ten- 
nancy Act, 1920, we find that the Act was 
meant to consolidate and amend the law. 
telating to agricultural tenancies and village- 
service holding in the Central Provinces, 
Thus, the C. P. Tenancy Act, 1920, neces- 
sarily applied to agricultural tenancies and 
as indicated by Pollock, J., a Government 
lessee of Nazul land could not be considered 
to be an occupancy tenant, as per the defini- 
tion provided by Section 2, sub-section (11) 
of the C. P. Tenancy Act, 1920. Similarly 
sub-section (6) of the said Section defined 
“land?” to mean land which was let or oc- 
cupied for agricultural purposes or for pur- 
poses subservient thereto, and included the 
Sites of buildings appurtenant to such land. 
Thus, necessarily the C. P. Land Revenue 
Act, 1917, and the C. P. Tenancy Act, 1920, 
telated to lands situated in rural areas for agri- 
cultural or non-agricultural purposes and the 
definition of land included sites of buildings 
appurtenant to such land. But no provision 
of the said Acts was applicable to Nazul 
lands in rural areas. 

11. On a reference to the C. P. Land 
Alienation Act, 1916 (Act No. 11 of 1916), 
which provides for certain safeguards in res« 
pect of alienation made by members of the 
aboriginal tribes, we find that sub-section (2) 
of Section 2 of the said Act defines the word 
“land” to mean land which was not occupied 
as the site of any building in a town or vil- 
lage and was occupied or let for agricultural 
purposes or for purposes subservient to agri- 
culture or for pasture, and includes— 

(a) the sites of buildings and other struc- 
tures on such land; 

(b) a share in the profits of a mahal or 
sir land; 

(c) any sum payable under a sub-settle- 
ment by an inferior proprietor to a supe- 
tior proprietor; 

(d) a right to receive rent; 

(e) any right to water enjoyed by the 
owner or occupier of land as such and 

(f) any rights enjoyed by the proprietor 
in the waste land or the forest produce of | 
a mahal. 


12. As such, the said Act is applic- 
able to the property of aboriginals, who are 
members of the scheduled tribes and who 
have property in the rural areas. Any pro- 
perty in the urban area is specifically ex- 
cluded from the operation of the said Act. 
It was for the first time when the M. P. 
Land Revenue Code, 1954, was enacted, which 
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came into force with effect from 1-10-1955, 
that Chapter 8 of the said Code was enact- 
ed regarding assessment and re-assessment of 
land in urban areas. As such, there can be 
no doubt that Chapter 8 of the said Code 
would govern the lands situated in urban 
areas. The M. P. Land Revenue Code, 1954, 
was subsequently repealed by the M. P. Land 
Revenue Code, 1959, which also made simi- 
lar provisions. Chapter 7 of the 1959 Code 
provides for revenue survey and settlement in 
non-urban areas; while Chapter 8 of the 1959 
Code makes provisions for assessment and 
re-assessment of land in urban areas. As 
such, there can be no doubt that Chapter 8 
of the M. P. Land Revenue Code, 1959, 
will be applicable to lands situated in urban 
areas, But it is not possible to accept the 
contention of the learned counsel for the 
respondents that the other Chapters of the 
M. P. Land Revenue Code, 1959, will be ap- 
plicable to Nazul lands situated in urban 
areas. As such, we are clearly of the opin- 
ion that Section 165 of the M. P. Land Reve- 
nue Code, 1959, which forms part of Chap- 
ter 12 of the Code, would not be applicable 
to Nazul lands in urban areas. We may ob- 
serve that Section 157 of the Code, which is 
the first Section in Chapter 12, lays down 
that there shall be only one class of tenure- 
holders of lands held from the State to be 
known as Bhumiswamij. The plot proprie- 
tors of Nazul land in urban areas are also. 
known as Bhumiswamis. But it does not 
mean that the provisions of Chapter 12 in 
their entirety can be made applicable to such 
plot proprietors of Nazul land in urban areas, 
who are also known as Bhumiswamis. 


13. Lastly we may advert to the view 
as expressed by a Division Bench of this 
Court in Firm Ramnarayan Begraj v. Tha- 
kur Churamansingh, L. A. P. No. 4 of 1962, 
D/-_ 19-12-1962 (Madh. Pra.) (presided over 
by Dixit, C. J. and Pandey, J). The facts of 
the said case were that the respondents had 
brought a suit to recover from the appellants 
a sum of money. Since the appellants could 
not pay the amount in one lump sum, they 
promised to create a charge over the disputed 
house. The respondents agreed to receive 
payments in instalments. Therefore, a decree 
in terms of the compromise was passed, 
whereby a charge was created on the house. 
The appellants were unable to make any pay- 
ment with the consequence that the whole of 
the amount became payable at once and it 
was sought to be recovered by executing the 
decree and by putting the house to sale, The 
judement-debtors, while objecting to the sale, 
telied on sub-section (7) of Section 165 of 
the M. P. Land Revenue Code, 1959, which 
is as follows:— 

“S. 165. (7) Notwithstanding anything 
contained in sub-section (1) or in any other 
law for the time being in force— 

(a) only that part of a holding of a 
Bhumiswami shall be liable to attachment or 
sale in execution of any decree or order as 
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is in excess of five acres of irrigated or ten 
acres of unirrigated land; 

(b) no land comprised in a holding of a 
Bhumiswami belonging to a tribe which has 
been declared to be an aboriginal tribe under 
sub-section (6) shall be liable to be attached 
or sold in execution of any decree or order; 

(c) no receiver shall be appointed to 
manage the land of a Bhumiswami under Sec- 
tion 51 of the Code of Civil Procedure, 1908 
(V of 1908) nor shall any such land vest in 
the Court or any receiver under the Provin- 
cial Insolvency Act, 1920 (V of 1920) cont- 
rary to the provisions of clause (a) or cl. (b): 

Provided that nothing in this sub-section 
shall apply where a charge has been created 
on the land by a mortgage.” 


14, The appellants contended chat the 
disputed house was situated upon a 4olding 
within the meaning of clause (a) of the said 
sub-section. The land on which the house 
stood was made up on Khasra Nos. 342, 693 
and 695, which were formerly Abadi plots 
and Khasra Nos. 343/1, 344, 692 and 694, 
which were occupancy plots. By virtue of 
Section 246 of the M. P. Land Revenue Code, 
1959, the Abadi plots became Bhumiswami 
plots. Similarly, the occupancy plots first be- 
came Bhumidhari plots by virtue of Sec. 147 
of the M. P. Land Revenue Code 1954, (Act 
No. 2 of 1955) and then they became Bhumi- 
swami plots under Section 158 of the M. P. 
Land Revenue Code, 1959. The appellants, 
therefore, contended that at the material 
time, they held all the plots constituting cne 
holding as Bhumiswamis and since the area 
of the holding, which was unirrigated, did 
not exceed ten acres, no part of the holding 
was liable to be sold in execution of the 
decree obtained by the respondents. It was 
contended that the plots could not be sold on 
account of the bar created by sub-section (7) 
of Section 165 of the M. P. Land Revenue 
Code, 1959. The Division Bench negatived 
that contention by holding that the benefit 
of sub-section (7) of Section 165 of the Code 
was not available to non-asriculturists. The 
Division Bench also expressed the opinion 
that the word “holding” in sub-section (7) of 
Section 165 of the Code meant an agricul- 
tural holding and not one which had been 
diverted to non-agricultural purposes. Sup- 
port for that view was derived from a recent 
amendment of sub-section (4) of that Sec- 
tion, which as it stood originally, prohibited 
a transfer of Bhumiswami land “if such trans- 
fer shall result in a holdine the area of 
which is below five acres of irrigated land or 
ten acres of unirrigated land”. By that 
amendment made in 1961, all transfers of 
land held for non-agricultural purposes were 
excluded from the operation of the said sub- 
section. The Division Bench further exoress- 
ed the view that the amendment of 1961 was 
merely declaratory of the true legal nocition 
and that both sub-sections (4) (b) and (7) (b) 
do not apply to lands held by a Bhumiswami 
for non-agricultural purposes. 
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15. Agreeing with the view of the 
learned Judges constituting the said Division 
Bench, we are of opinion that sub-section (5) 
of Section 165 and Section 170 of the M. P. 
Land Revenue Code, 1959, cannot be made 
applicable to Nazul lands situated in urban 
areas. In this view of the matter, the deci- 
sion of the Board of Revenue is liable to be 
quashed, as neither Section 165 (6) of the 
M. P. Land Revenue Code, 1959, nor Sec- 
tion 170 of the said Code, nor the provisions 
of the C. P. Land Alienation Act, 1916, 
would be applicable to the instant case, where 
the predecessor of the fourth respondent sold 
a house situated on Nazul land in an urban 
area. For that reason we quash the order 
of the Board of Revenue and we restore the 
order passed by the Commissioner, Bilaspur 
Division, dated 26-11-1969 (Petitioner’s An- 
nexure-D), which, in our opinion, represents 
the correct legal position. 


16. Accordingly, we allow this peti- 
tion as indicated. However, as the case was 
not free from doubt, we direct that there 
shall be no order as to costs, which shall 
be borne as incurred. The outstanding 
amount of the security deposit be refunded 
to the petitioner. 

Petition allowed. 
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for Appellant; N. S. Kale (for Nos. 1 to 4), 
J. S. Shrivastava (for No. 3) and R. S. Dabir 


(for No. 4), for Respondents, 
RAINA, J.:— This is an appeal under 
Section 202 of the Companies Act, 1913. 
2. The facts which give rise to this 
appeal, briefly stated are as follows:— 


In Civil Suit No. 14 of 1927 in the 
Court of Sub-Judge, First Class, Chhind- 
wara, Amalgamated Coal-fields Company ob- 
tained a decree against M/s. Raisaheb Hira- 
lal Verma and Munshi Kanhaiya Lal Ltd. 
During proceedings in execution of the 
decree, the decree-holder applied for ap- 
pointment of a receiver in respect of Junnar- 
dev Colliery No. 2 which belonged to the 
judgment-debtor. This application was op- 
posed by Hasanali-Abdul Ali, creditor of 
the judgment-debtor company on the ground 
that there was an existing arrangement be- 
tween him and the judgment-debtor company 
which would be adversely affected. Ultimately 
with the consent of Hasanali, one Abdul 
Kadar was appointed. He was removed in 
the year 1929 and in his place one J. D. 
Flynn was appointed as receiver. Subsequent- 
ly in an appeal preferred by Hasanali before 
the Court of Judicial Commissioner against 
an order in the execution case, Hasanali was 
placed in possession of Junnardev Colliery 
No. 2 on 2-1-1932. He engaged the C. P. 
Contracting and Mining Syndicate (hereinaf- 
ter referred to as ‘the Syndicate’ as raising 
contractor for the colliery. 


3. Although subsequently Hasanali 
was removed from the possession of the col- 
liery under orders of the Court, the 
Syndicate continued as raising contractor on 
behalf of the Court on certain terms. On 
9-1-1933 the Syndicate filed an application 
for being appointed as receiver, By an 
order dated 23-1-1933 the Syndicate was ap- 
pointed receiver on the condition that the 
receiver would not incur capital expenditure 
exceeding Rs. 20/- without the permission 
of the Court. Under the terms of appoint- 
ment the Syndicate was to get Rs. 1/13/- per 


1973 


ton as cost of raising coal, Annas 0-8-0 per 
ton as transportation charges and annas 0-2-0 
per ton as their commission for general 
management. (Vide order dated 23-1-1933 
— Page 237 of the Paper Book, Part D. 


4. On 28-3-1933, the Syndicate filed 
an application proposing the scheme known 
as guaranteed profit scheme (Page 297 of the 
Paper Book, Part D. They offered to carry 
- on the work of the colliery entirely at their 
expenses and deposit in Court from month 
to month guaranteed profits at the rate speci- 
fied in the schedule attached to the applica- 
tion and prayed that the entire working of 
the colliery be made over to them so that 
they may be able to effect all the improve- 
ments that they desire to develop the col- 
liery. According to this scheme certain 
amounts were to be paid to the decree-hol- 
ders out of the guaranteed profits and 25 per 
cent of the balance of the remaining profits 
was to be appropriated by the Syndicate in 
part payment of the capital sum invested to 
develop the colliery. All the decree-holders 
except Hasanali ‘Abdulali agreed that the 
scheme prepared by the Syndicate for pay- 
ment of their debts may be accepted. This 
scheme was sanctioned by the Court on 4-5- 
- 1933. It would appear from the said order 
that Hasanali and Abdul Ali objected to the 
scheme to safeguard their interest as credi- 
tor of the judgment-debtor company. They 
had filed a suit against the company and, 
therefore, it was provided that in case Hasan- 
ali succeeded in the Civil Suit and did not 
accept the guaranteed profits scheme, the 
oaar will continue as receiver on old 

TMS. 


5. The dicate continued as recel- 
ver upto 7-1-1941 and worked in accordance 
with the guaranteed profit scheme. On 7-1- 
1941 the District Judge, Chhindwara in pur- 
suance of the order of winding up of judg- 
ment-debtor company appointed Shri Ghiara 
and Shri Manjrekar as official liquidators: vide 
order dated 7-1-1941 (at pages 870 to 876 of 
Paper Book, Part HI). Shri Ghiara’s ap- 
pointment was objected to on the ground 
that he was the managing director of the 
Syndicate. But the Court considered his ap- 
pointment necessary to safeguard the interest 
of the Syndicate which had invested large 
sums of money in the colliery and was ths 
one of the biggest creditors. In order to avoid 
any partiality to the Syndicate the Court 
directed that the Syndicate’s claim for money 
shall be dealt with by Manjrekar alone and 
not by Ghiara who will be in-charge of the 
colliery. Shri Manjrekar died on 2-3-1942 
and on his death Shri Lokras was appointed 
official receiver in his place vide order dated 
25-4-1942 (Page 995, Paper Book, Part IM). 
The Syndicate, however, continued to work 
in the colfiery until it was sold in 1945 and 
the possession was delivered to the purcha- 
ser Dalmia and Co., in February, 1945. (Vide 
order sheet dated 2-2-1945 at page 787 of the 
Paper Book Part It). 
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6. The Syndicate had submitted a 
claim of Rs. 1,58,341-0-1 by affidavit dated 
27-5-1942 and report of official Liquidator 
dated 2-7-1942 (Pages 1057-1073 of the 
Paper Book Part I) but this claim was not 
considered by Shri Lokras Official Liquidator 
as an objection was raised that he had ap- 
peared in some cases as counsel of the Syn- 
dicate. He was also precluded from consi- 
dering the claim of the Syndicate by order 
of the High Court dated 29-9-1942. Ulti- 
mately the claim of the Syndicate was ascer- 
tained by Shri Mankeshwar, Chartered Ac- 
countant who was appointed by the Court, 
to enquire into the claim of the Syndicate 
and to submit his report vide order of the 
District Judge dated 10-1-1955 (At Page 803 
of the Paper Book Part HD. Shri Mankesh- 
war submitted his report dated 20-10-1955 
whereby he held the Syndicate entitled to a 
sum of Rs. 1,98,472-15-10 out of the total 
sum of Rs. 2,01,684-9-4 claimed by the Syn- 
dicate, upto February, 1945 various creditors 
submitted their objections to this report 
(1235 to 1240 of Paper Book Part HD. The 
Syndicate submitted its reply to the objections 
(vide pages 1241 to 1250 of the Paper Book 
Part ID. The said objections have been 
duly considered by the Jower Court. The 
Court found that the Syndicate was entitled 
to recover only Rs. 98,970-2-10. As the Syn- 
dicate had withdrawn a sum of Rupees 
2,00,000-0-0 (Two Lacs) from the Court to- 
wards its claim on 21-2-1945, the Court held 
that it was bound to return a sum of Rupees 
97,818-19 with interest amounting to Rupees 
52,585.35 np. at 3% per annum for the pe- 
riod from 21-2-1945 to 22-1-1963 (that is the 
date of the order). The Court further direct- 
ed that the principal sum shall carry inte- 
rest at 5% per annum from the date of the 
order till recovery. Being aggrieved thereby, 
the Syndicate has preferred this appeal. The 
respondents 2 and 3 namely Shri J. Saran 
and Shobaram Singh have preferred the cross- 
objection, that the Syndicate should be held 
liable for a larger sum as stated therein. 


7. Before proceeding to deal with the 
appeal on merits we propose to consider a 
preliminary objection raised by the learned 
counsel for the appellant regarding the cross- 
objection filed by the respondents. It has 
been urged that the only course open to the 
Tespondents to have the decree of the trial 
Court varied in their favour was to file an 
appeal under Section 202 of the Companies 
Act, 1913 (hereinafter referred to as ‘the 
Act’). It is not disputed that this case is 
governed by this Act. In the Act there is 
no provision corresponding to Order 41, 
Rule 22 of the Code of Civil Procedure and 
it is urged that in the absence of such a pro- 
vision cross-objection is not maintainable. 
Shri Kale, learned counsel for the respon- 
dents on the other hand urged that cross-ob- 
jection is maintainable as the appeals under 
Section 202 of the Act are governed by the 
same procedure as is applicable to appeals, 
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under the Code of Civil Procedure. It is, 
therefore, necessary to refer to Section 202 
of the Act, which reads thus: 


“Re-hearing of and appeals from, any 
order or decision made or given in the mat- 
ter of winding up of a company by the Court 
may be had in the same manner and subject 
to the same conditions in and subject to 
which appeals may be had from any order 
or decision of the same Court in cases with- 
in its ordinary jurisdiction.” 

8. From the aforesaid section it is 
clear that an appeal from an order or deci- 
sion of the Court in the matter of winding 
up of a company is to be had in the same 
manner and subject to the same conditions 
in and subject to which appeals may be had 
from the orders or decisions of the Court in 
cases within its ordinary jurisdiction. There 
can be no doubt that the appeals arising out 
of the orders or decisions of the Courts in 
cases within its ordinary jurisdiction are gov- 
erned by the Code of Civil Procedure. It, 
therefore, follows that the same procedure 
shall be applicable to appeals under Sec- 
tion 202 of the Act. 


9, In Shankerlal Aggarwala v. Shan- 
kerlal Poddar, AIR 1965 SC 307, their Lord- 
ships held that the second part of Section 202 
which refers to “the manner” and “the con- 
ditions subject to which the appeals may be 
had” must be construed as merely regulating 
the procedure to be followed in the presenta- 
tion of the appeals and of hearing them, the 
period of limitation within which the appeal 
is to be presented and the forum to which 
appeal would lie, and does not restrict or im- 
pair the substantive right of appeal which has 
been conferred by the opening words of that 
section. (Vide paragraph 18). The question, 
therefore, is whether the right to file cross-ob- 
jection is procedural right or substantive right 
equivalent to that of appeal. It is almost 
settled that the right of appeal is not a mere 
matter of procedure and cannot be exercised 
unless such right is expressly conferred by 
statute. 


10. In Bokaro and Rampur Ltd. v. 
Kathara Coal Co. Ltd., ATR 1969 Pat 235 
while dealing with a case under Coal Bear- 
ing Areas (Acquisition and Development) 
Act, 1957, it was observed in paragraph 12 
that the right of cross-objection, like a right 
of appeal is a creature of statute and in the 
absence of any express provision correspond- 
ing to Order 41, Rule 22 of the Code of 
Civil Procedure, the cross-objection was held 
to be not maintainable. The decision rested 
mainly on the construction of the various 
provisions of the said Act but we must ob- 
serve with great respect that in our view it 
would not be correct to equate a right of 
appeal with the right to file a cross-objec- 
tion. 

1. The right to file a cross-objection 
is a procedural right which enables a party 
to exercise his right of appeal where an ap- 
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peal is preferred by other party attacking the 
decree in favour of the person entitled to file 
the cross-objection. Normally a right of ap- 
peal must be exercised within the stipulated 
period but as a matter of procedure the limi- 
tation for exercising this right is extended 
where the other party appeals against a de- 
cree of the Court below. 


12. It would be here pertinent to 
mention that under the English Law a cross- 
objection is in the nature of a cross-appeal 
and it entitles the respondent to give notice 
of motion by way of cross-appeal, if he in- 
tends on the hearing of the appeal to con- 
tend that the decision of the Court below 
should be varied in his favour. (Paragraph 
789 at page 327 — Halsbury’s Laws of Eng- 
land Third Edition, Vol. 9). Thus it would 
appear that where a party has a right of ap- 
peal but has not chosen to exercise it for 
one reason or the other he may exercise it by 
preferring a cross-appeal where an appeal is 
preferred by other party. This right to file 
a cross-appeal or a cross-objection is thus a 
matter of procedure by which the right of ap- 
peal may be exercised and since the proce- 
dure applicable to regular appeals under the 
Code of Civil Procedure is applicable to the 
appeals under Section 202 of the Act, it fol- 
lows that Order 41, Rule 22 of the Code of 
Civil Procedure would be applicable to the 
appeals under the Act. We, therefore, hold 
that the cross-objection is maintainable. 


13. The learned counsel for the res< 
pondents referred to the decision of the Nag 
pur High Court in Jaikrishna v. Sawatram, 
ILR (1942) Nag 156 = (AIR 1940 Nag 292) 
in which it was held that the procedure in 
Order 41, Rule 22 of the Code of Civil Pro- 
cedure relating to cross-objections applies to 
insolvency proceedings, and the respondent 
in an appeal under Section 75 of the Pro- 
vincial Insolvnecy Act is entitled to file a 
cross-objection. The decision in that case 
was based mainly on the construction of Sec- 
tion 75 of the Provincial Insolvency Act 
which provides that in regard to proceedings 
under the Act, the Courts shall have the 
same powers and shall follow the same pro- 
cedure as they respectively have and follow 
in regard to civil suits. This decision is not 
directly in point but it indicates that where 
there is a right of appeal to one of the ordi- 
nary Courts the procedure will be governed 
by the ordinary rules of the Code of Civil 
Procedure and right of cross-objection would 
be available. 


14. In Smt. Manjula Devi Bhuta V. 
Smt. Manjusri Raha, 1967 MPLJ 972 while 
entertaining a cross-objection in an appeal 
from the award by the Claims Tribunal, this 
Court made the following observations:— 


“We are of the opinion that as soon as 
this Court becomes seized of an appeal, even 
where an appellate jurisdiction is conferred 
under a special statute, the rules of practice 
and procedure of this Court applicable to a 
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Civil Appeal will, in the absence of any spe- 
oe rule to the contrary, govern such ap- 
peal.” 7 

15. Similarly in Collector, Jabalpur 
v. Babulal Motilal Mishra, 1961 MPLJ 1219, 
it was held by this Court that where an ap- 
peal is filed against an award given by the 
Civil Court on a reference by the Land Ac- 
quisition Officer, the respondent is entitled 
to file a cross-objection. In paragraph 14 of 
the Judgment in the said case the following 
decision of the Madras High Court in Ala- 
gappa Chettiar v. Chockalingam Chettiar, 
ILR 41 Mad 904 = (AIR 1919 Mad 784) 
(FB) the following observations were made: 


“If a substantial right of appeal is given 
somewhere in the Act, then Rule 22 of 
Order XLI of the Code of Civil Procedure 
merely allows the respondent to avail him- 
self of an additional rule of procedure by a 
memorandum of cross-objections as provid- 
ed in Rule 22 of Order XLI to exercise his 
right of appeal.” 


18. The aforesaid decisions fully sup- 
port the conclusion that in an appeal under 
Section 202 of the Act the respondents are 
entitled to file a cross-objection under O. XLI, 
Rule 22 of the Code of Civil Procedure. 


17. Although we propose to deal with 
the points raised in the appeal first, before 
proceeding to consider the cross-objection, it 
would be convenient to deal with the appeal 
as well as the cross-objection together where 
they relate to the same item. We may men- 
tion here that we experienced a good deal of 
inconvenience in dealing with this case be~- 
cause the learned trial Judge has referred to 
various pages of a paper book prepared in 
another appeal arising out of this case. The 
said paper book is not before us. Since it 
is not possible to refer to the original record 
it being too bulky, we propose to refer to 
the various pages in the paper book prepar- 
ed in this case which is in six parts. 


18. One of the principal items in dis- 
pute is the one relating to capital expendi- 
ture incurred by the Syndicate during the 
period they worked the Colliery. It seems 
that in the lower Court it was urged by the 
objectors that during the period the guaran- 
teed profit scheme was in force the Syndicate 
was not entitled to any amount spent by it 
towards any expenditure incurred by it as ca- 
pital expenditure. This contention was rejected 
by the trial Court for the reasons given vide 
paragraph 32 of the Order. ‘The reasons 
given by the trial Court are convincing and 
it is also obvious from the very fact that 
under the scheme 25 per cent of the profits 
were to be appropriated towards the cost of 
capital investment. It is not necessary to 
deal with this point any further because this 
point was not also pressed by the objectors 


at the hearing. The main points that were ~ 


urged in connection with the capital expendi- 
ture were that certain items should not 
have been allowed by the trial Court. On the 
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other hand on behalf of the Syndicate it has 
been urged that the syndicate is entitled to 
certain items which have been disallowed by 
the trial Court. 

19. We shall now first deal with the 
appeal of the Syndicate as regards certain 
items which have been disallowed by the trial 
Court. : 

20. The total capital expenditure 
Rs. 8274/9/6 for the year 1938-39 was claim- 
ed by the Syndicate as per details given 


below: 
1. Office staff quarters 500/- 
2. Underground water dam 1457/8/- 
3. Nala diversion 980/3/9 
4. Underground stoppings 521/6/9 
5. Boring and Prospecting 841/1/9 
6. New Incline No. 4 3488/1?/9 
(incomplete) 
8274/9/6 


(Vide statement of the Syndicate at page 1185 
of the Paper Book Part MI). 

Out of the aforesaid amount the objectors 
accepted the expenditure of Rs. 500/- on 
office and staff quarters and a sum of Rupees 
385/- on account of land compensation out 
of Rs. 980/- spent on nala diversion and 
urged that the rest of the items should not 
be accepted as capital expenditure. Accord- 
ing to them, other items must be treated as 
revenue expenditure and, therefore, the Syn- 
dicate should not be held entitled thereto. 
The expression “capital expenditure” was not 
defined in precise terms when guaranteed 
profit scheme was introduced nor did the 
Court clearly lay down while introducing the 
scheme as to what would be treated as capi- 
tal expenditure and revenue expenditure res- 
pectively. But since the Syndicate is an esta- 
blished business concern, it is expected that 
these expressions were used in the same sense 
in which they have been used in the Income 
Tax Act. 

21. In Jagat Bus Service, Saharanpur 
v. Commr. of Income Tax, AIR 1950 All 295 
Teferred to by the lower Còurt, the following 
observations in paragraph 18 regarding the 
distinction between capital and revenue €x- 
penditure are pertinent: 

“To my mind, ‘capital’ means an asset 
which has an element of permanency about it 
and which is capable of being a source of 
income and ‘capital expenditure’ must, there- 
fore, generally mean an acquisition of an as- 
set and the asset must be intended to be of 
lasting value. While income or revenue ex- 
penses are generally running expenses incur- 
red in earning profit or expenses incurred with 
the primary object of an immediate return 
or acquisition of assets which are not of last- 
ing value and are likely to get exhausted or 
consumed in the process of the return or a 
very limited number of returns.” 

The lower Court also referred to the decision 
of the Supreme Court in Assam Bengal 
Cement Co. Ltd. v. Commissioner of Income 
Tax, West Bengal, AIR 1955 SC 89 in which 
the difference between the capital expenditure 
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and revenue expenditure was considered and 
explained. Their Lordships quoted with ap- 
proval the following observations of Maha- 
jan, J., (as he then was) in the Full Bench 
decision of Lahore High Court in Banarsidas 
Jagannath v. Commissioner of Income Tax, 
AIR 1947 Lah 162 (FB). “It is not easy to 
define the term ‘capital expenditure’ in the 
abstract or lay down any general and satis- 
factory test to discriminate between a capital 
‘and a revenue expenditure”. Their Lordships 
after considering the various tests laid down 
in the Full Bench case for determining whe- 
ther a particular item of expenditure is capi- 
tal expenditure or revenue expenditure ob- 
served as follows in paragraph 24: 

“In cases where the expenditure is made 
for the initial outlay or for extension of a 
business or a substantial replacement of the 
equipment, there is no doubt that it is capi- 
tal expenditure.’ 

“Tf the expenditure is made for acquir- 
ing or bringing into existence an asset or 
advantage for the enduring benefit of the 
business it is properly attributable to capital 
and is of the nature of capital expenditure. 
If on the other hand it is made not for the 
purpose of bringing into existence any such 
asset or advantage but for running the busi- 
ness or working it with a view to produce the 
profits it is a revenue expenditure.” 


22. Though it is difficult to give a 
precise definition of the expression ‘capital 
expenditure’ and “revenue expenditure”, the 
two can be easily distinguished by applying 
the tests laid down by their Lordships. 


23. The trial Court was of the view 
that in accordance with the aforesaid tests 
the expenditure incurred on underground 
water dam, nala diversion, underground stop- 
pings and underground stowing were not ex- 
penditure of capital nature. We are inclined 
to agree with him because all these items of 
expenditure were essential and incidental to 
normal mining operations. It has not been 
suggested that mining operations could 
properly be carried out without carrying out 
these works which were esséntial and, there- 
fore, the expenditure on their account must 
be treated as revenue expenditure and not 
capital expenditure. 


24. As regards the expenditure on 
New Incline No. 4, we will deal with it 
separately. 

25. The trial Court disallowed the 
Syndicate’s claim to capital expenditure on 
underground stoppings and nala diversion 
during the year 1939-40 and we are inclined 
to agree with him for the reasons given above. 
It no doubt appears that J. Saran, one of 
the objectors had in a letter dated 8-3-1940 
sent on behalf of the company stated that 
the judgment-debtor company had no ob- 
jection to the diversion of the nala by the 
receiver. It has been urged on behalf of the 
appellant that this item of expenditure should 
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have been allowed in view of the fact that 
the judgment-debtor had agreed to the diver- 
sion. The mere fact that the judgment-deb- 
tor had agreed to the expenditure, would not 
make any difference to the nature of the ex- 
penditure itself. Since it appears that it was 
in the nature of revenue expenditure it can- 
not be allowed as an item of capital expen- 
diture. 

26. We shall now deal with the ex- 
penditure on Incline No. 4 and Pit. As it is 
clear from Schedule ‘A’ attached to the judg- 
ment of the trial Court, the Syndicate claim- 
ed a total sum of Rs. 59,247/14/3. Out of 
this amount, the atditors allowed a sum of 
Rs. 58,621/4/3 while the Court allowed 
Rs. 52,521/5/6. On behalf of the objectors 
it has been urged that the Syndicate is not 
entitled to any amount on this count. On 
6-10-1938 the Syndicate had filed an applica- 
tion that it was necessary to take in hand 
the construction of a pair of inclines be- 
cause the old inclines of the colliery were 
practically exhausted (Vide Page 694 of 
Part II of the Paper Book). The estimated 
cost of the incline as given in the applica- 
tion is Rs. 12,100/-. The Syndicate (Receiver) 
subsequently submitted another application 
dated 21-10-1939 in which it was stated that 
it would cost about Rs. 30,000- to complete 
this incline and Rs. 10,000/- to complete the 
pit (Vide Page 743 of the Paper Book Part 
ID. In this application the Syndicate prayed 
that the completion of the new incline within 
a few months was of utmost importance and 
prayed for the direction of the Court for 
completion of the work at an early date. It 
seems that no orders were passed but the 
work continued with the implied consent of 
the Court as well as the parties concerned 
because everyone was to be benefited there- 
by. The fact that the construction of the 
Incline was absolutely essential is borne out 
by the report of Shri B. M. Bagchi, Mining 
Engineer dated 15-10-1939 (at Page 746 of 
the Paper Book, Part ID. According to Shri 
Bagchi it would be most unwise to give up 
the incline. The fact that the construction of 
the incline was in the interest of all and was 
extremely essential is also borne out by the 
joint application by the decree-holder, judg- 
ment-debtor and the receiver dated 31-10-1939 
(at page 759 of the Paper Book Part ID. The 
relevant part of the application is as fol- 
lows: ; 

“The receiver may also be permitted to 
proceed with the construction of the new 
incline and pit, and the receiver agrees to 
recover the cost of constructing this Incline 
and pit by adjusting depreciation in the same 
manner as he is recovering the cost of all 
capital expenditure incurred by him unto 31st 
March, 1938.” 


27. This application not only goes to 
show that the construction of the Incline was 
agreed to by all concerned but that it was 
treated as part of the capital expenditure. It 


would appear from the application of the 
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Syndicate dated 21-10-1939 (at page 743 of 
the Paper Book Part M) that if the Incline 
had not been constructed, the mine would 
have been virtually exhausted and the extrac- 
tion of coal would have practically ceased. It 
is, therefore, obvious that construction of this 
Incline was necessary for securing good re- 
turn from the mine for a long period and as 
such it was an item of capital expenditure. 


28. It has been urged on behalf of 
the objectors that even if it is treated as an 
item of capital expenditure the _ Syndicate 
should not be allowed to claim this expendi- 
ture unless it is able to show that it had ob- 
tained prior sanction of the Court for the 
same. In this connection reference was made 
to the order of the Court dated 23-1-1933 
(Page 237 of the Paper Book Part I) in which 
it was directed that the Syndicate should not 
incur capital expenditure exceeding Rs. 20/- 
without previous permission of the Court in 
writing. In the first place this order must be 
deemed to have been subsequently modified 
by the guaranteed profit scheme under which 
Syndicate was entitled to adjust 25% of the 
profit towards capital expenditure. Apart 
from this we find that the Syndicate was 
from time to time soliciting orders of the 
Court by various applications indicating the 
estimated expenditure which was necessary 
for keeping the mine alive. Although the 
Court did not pass any orders expressly 
granting permission for incurring expenditure 
over the Incline, no orders directing the 
Syndicate not to incur any such expenditure 
were brought to our notice. Thus even if 
there was any irregularity inasmuch as the 
previous sanction of the Court was not ob- 
tained, the Court could accord its sanction 
subsequently after hearing both the sides and 
this is what the trial Court has already done. 
Moreover it is clear from the application of 
Shri Saran, the main objector in this case 
that he was willing to have a sum of Rupees 
40,000/- sanctioned for the incline. (Vide 
page 283 Paper Book Part V). 


29 It has not been disputed before 
us that the total amount of expenditure on 
the Incline is supported by the entries in the 
account-books of the Syndicate and in the 
absence of the evidence to the contrary we 
must treat it as sufficient evidence of the fact 
that a total amount of Rs. 59,257-14-3 was 
incurred over the construction of the Incline, 
it is also obvious that the construction of the 
Incline was absolutely essential for keeping 
the coal mine fully alive and productive. In 
these circumstances it would be proper to al- 
low the expenditure incurred by the Syndi- 
cate towards the Incline unless there are any 
special reasons for not doing so. The dis- 
pute in this connection is mainly regarding 
the expenditure incurred, over the construc- 
tion of the Incline in the year 1941-42. The 
Syndicate has claimed a sum of Rupees 
14099-14-8 while the Court had expressly 
sanctioned a sum of Rs. 3000/- to be spent 
over it vide order of the Court dated 5-4- 
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1941 (At page 768 of Paper Book Part IID. 
The Court observed as under:— 

“The driving Incline will continue and 
be completed at a cost not to exceed Rupees 
3000/- this being the Court average between 
the estimates of the creditors on the one hand 
and the Syndicate on the other.” 


No amount in excess of the amount sanc- 
tioned by the Court could, therefore, be 
allowed unless good reasons are shown there- 
for. It would be significant to mention in this 
case that Syndicate had originally estimated 
the entire expenditure to be about 
Rs. 12,000/- and that total expenditure ex- 
ceeded this limit. According to the report of 
Mr. Young, a First Class Mining Engineer 
of South Panara Colliery, who was conver- 
sant with the working of the collieries, an 
expenditure of Rs. 2000/- was necessary 
(Paragraph 82 of the Judgment of the 
Lower Court at page 1423, Paper Book 
Part I). The trial Court seems to have al- 
lowed an expenditure of Rs. 8000/- mainly 
on the ground that in their estimate dated 
5-4-1941 the Syndicate had indicated that 
the expenditure may be between 7000/- 
to 8000/-. It is difficult to say on what basis 
this estimate was made and taking into 
account all the facts and circumstances of 
the case it seems that it would not be proper 
to allow a sum of Rs. 8000/- merely on the 
basis of the estimate of the Syndicate parti- 
cularly in view of the express order of the 
Court that the expenditure should not ex- 
ceed Rs, 3000/- which was made after con- 
sidering all the material facts. We, there- 
fore, hold that the Syndicate is entitled only 


to an expenditure of Rs. 3000/- over the 
Incline after 5-4-1941. Thus the total 
amount to which the Syndicate is entitled 


in respect of the Incline and the pit is Ru- 
pees 47,521-5-6. 


39. We shall now deal with the item 
of Rs. 15,527-6-5 which was disallowed by 
the trial Court on the ground that this 
amount had already been adjusted by the 
Syndicate towards capital expenditure out 
of guaranteed profits. From the schedule 
showing guaranteed profits and disburse- 
ment from 16-12-1932 to 31-3-1939 filed by 
the Syndicate it would appear that in 1938- 
39 there was capital expenditure of Rupees 
8,274-9-6 on the Incline and that this amount 
was appropriated out of the guaranteed pro- 
fits earned by the judgment-debtor company 
(Vide Pages 723-733 of Paper Book Part 

Having already recouped this amount 
out of the guaranteed profits it was not open 
to the Syndicate to claim this amount as an 
item of capital expenditure. Similarly tho 
Syndicate appropriated Rs. 7252-12-11 out 
of the balance of the guaranteed profits to- 
wards the capital expenditure (Vide Page 
806 of Paper Book, Part OD while in their 
final claim on 7-4-1948 they included capi- 
tal expenditure of Rs. 1900/7/- incurred in 
1939-40 and capital expenditure on Incline 
No. 4 Rs. 16,917/3/-. Thus they claimed the 
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entire capital expenditure of Rs. 18,817-10-0 
and not the balance. The trial Court, there- 
fore, rightly held in paragraph 63 of the 
Judgment that as the Syndicate had recover- 
ed Rs. 8274-9-6 and Rs. 7252-12-11 from 
out of the guaranteed profits, the capital ex- 
penditure as claimed by them in their final 
account (Vide Page 712 of Paper Book Part 
I) must be reduced by these two sums, the 
total of which is Rs. 15,527-6-5. We may 
here mention that Shri Dharmadhikari, 
learned counsel for the appellant was un- 
able to urge anything substantial to impeach 
the finding of the trial Court on this point 
and it seems that Shri Padhye learned coun- 
sel for the Syndicate was also unable to put 
forth any plausible arguments in favour of 
the Syndicate in the trial Court as observed 
by the trial Court in paragraph 62 of the 
Judgment. 


31. The next item relates to the 
price of 5320 tons of coal which has been 
dealt with by the trial Court in paragraphs 
67 to 69 of the Judgment. It is not disput- 
ed that there was a stock of 5500 tons of 
coal on 9-1-33 on the pits mouth and it 
was there when the Syndicate took over ‘the 
mine as receiver. (Vide application of the 
Syndicate dated 9-1-33 at pages 195 to 198 
of Paper Book Part D). The question, there- 
fore, is whether the price of this coal has 
been credited to the judgment-debtor com- 
pany. It is no doubt true that this coal was 
raised by the Syndicate as a raising con- 
tractor and, therefore, they could claim their 
raising charges in respect thereof. But they 
were bound to account for the price of the 
coal to the judgment-debtor company. The 
learned trial Judge found that although this 
coal was sold by the Syndicate its price was 
not accounted for. We are inclined to agree 
with this finding looking to the evidence on 
record. Objéctor’s witness No. 8 Chiman- 
lal who was an Accountant of the Syndicate 
and was summoned with the Account Books 
admitted that there was no entry relating to 
the sale of this coal. We have been refer- 
red to the accounts furnished by Shamsher 
Bahadur Receiver for the period 1-1-1933 to 
16-1-1933 vide pages 158 to 169 of Paper 
Book Part I but it seems it relates to the 
coal actually raised during this period. In 
the application dated 9-1-33 (Vide pages 
197-199 of Paper Book Part I) the Syndi- 
cate claimed lien over it for its raising costs 
and had, therefore, prayed that the posses- 
sion of the same be not given to the Re- 
ceiver. In the order dated 23-1-1933 ap- 
pointing the Syndicate as receiver their lien 
on stocks of coal at the colliery was recog- 
nized (vide page 238 of Paper Book Part D) 
and Shamsher Babadur was merely to con- 
tinue as Supervisor in his capacity as one 
of the Directors of judgment-debtor com- 
pany. From the statement dated 9-1-33 
furnished by the Syndicate at page 204 of 
the Paper Book Part I, it appears that the 
Syndicate claimed 5320 tons of coal as its 
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own and, therefore, did not account for its 
price, The Syndicate may have a lien over 
it for its raising charges but it could not 
appropriate the entire price of the coal. In 
the absence of any material to show that the 
price of this coal was credited to the com- 
pany the proper course would be to hold 
the Syndicate liable for the price thereof, less 
raising charges. The trial Court has cal- 
culated the price at Rs. 2/12 per ton for the 
Teasons given by him and this appears to be 
fair. But he has not adjusted the raising 
charges to which the Syndicate was entitled 
as raising contractor. By allowing the rais- 
ing charges at the rate of Rs. 1/13 per ton as 
per order dated 23-1-33 at p. 238 of the Paper 
Book Part I, the balance to which the judg- 
ment-debtor company would be entitled 
comes to Rs. 4987-8-0 instead of Rs. 14,630/- 
as worked out by the trial Court. 


32. The next item relates to guaran- 
teed profits on 7714 tons of coal in stock on. 
7-1-1941, as admitted by the Syndicate in 
their application dated 3-5-1941 (Pages 907 
to 910 Paper Book Part II), the date on 
which the possession of the colliery was 
handed over to the Liquidators. The fact 
that this much quantity of coal was in stock 
on the relevant date is not disputed. The 
question of crediting profits on this amount 
of coal to the judgment-debtor company 
would not have arisen if the coal had been 
handed over to the Liquidator intact and 
the Syndicate had nothing to do thereafter 
with it. But it appears that the Syndicate 
continued to -sell the coal even thereafter 
and appropriated the price thereof. This is 
borne out by the statement (at pages 164 
to 175 of the Paper Book Part V) which 
shows that the price of the coal sold from 
old stock as on 31-12-1940 was appropriated 
by the Syndicate. Since the price was ap- 
propriated by the Syndicate, the Syndicate 
was bound to pay guaranteed profits in res- 
pect thereof to the judgment-debtor com- 
pany. Objecting creditor’s witness No. 6 
Gandhi, agent of the Syndicate could not 
say if the guaranteed profits in respect of 
this coal were credited in the account book 
(vide paragraph 24 of his deposition). Simi- 
Jarly objecting creditor’s witness No. 8 
Ishwarlal, Accountant of the Syndicate ad- 
mitted that there was no credit entry relat- 
ing to guaranteed profits in respect of this 
coal. The trial Court, therefore, rightly al- 
lowed a sum of Rs. 1205-5-0 on account of 
guaranteed profits in respect of this coal 
(vide paragraph 98 of the judgment). 


33. Another item is that of Rupees 
26,903/- which the trial Court has held that 
the Syndicate wrongly charged the Company 
for it in respect of price of coal which was 
consumed in the Boilers. Shri Gandhi 
(Manek Shah Gandhi) Objecting Creditor’s 
witness No. 6 who was an employee of the 
Syndicate from 1920 and had the general 
power of attorney from 1942 and was post- 





_the mine and was not 


1973 


ed to the colliery from 1938 to 1940 had 
worked up to 1945 when the colliery was 
sold. He admitted that though the zma 
cate has charged for the coal consumed im 
the boiler, there was nothing to show oe 
what basis the price of the coal consume 
was debited to the company. He, hoi 
admitted that the coal belonged ver k inds- 

bi as it wa 8 
ment-debtor company chased from ont 
this coal belonged 
to the judgment-debtcr company and, iher 
fore, the Syndicate was not entitled ta 
charge its price. The learned Judge of the 


side. It is obvious that 


"ital Court observed in paragraph 85 of the 


a 


judement that Shri Padhye, learned counsel 
fcr the Syndicate was unable to justify che 
price of the coal teing charged and we must 
say that ihe learned counsei for the appel- 
fant had also no effective explanation there- 
for. Thus this item was rightly disallowed 


by the lower Court. 


34. Now we come to the item of 
Rs. 6,791/- on account of the price of the 
shale. Objecting Creditor’s witness No. & 
Ctimanlal, Accountant of the Syndicate ad- 
mitted in paragraph 2 that coal-shale, which 
is bad quality of coal worth Rs. 6791/- was 
sold from the year 1941-1945. Gandhi Ob- 
jecting Creditor’s witness No. 6, who was 
also an employee of the Syndicate and had 
worked in various capacities admitted in 
paragraph 24 of his deposition that shale 
used to be sold from time to time but the 
sale proceeds thereof were not credited in 
the account books, according to the instruc- 
tions from the Head Office. The trial Court 
dealt with this item in paragraph 87 of the 
judgment. We agree with him that the 
Shale sold during 1941 to 1945 was not of 
old stock when guaranteed profit scheme 
was in force and, therefore, its price should 
have been credited. The trial Court came 
to a finding that the price of shale has not 
been credited to the judgment-debtor com- 
pany and accordingly held that the Syndi- 


: Cate was liable for Rs. 6791/- sum on ac- 


count of the price of shale. The finding of 
the lower Court seems reasonable and we 
find no reason to disturb this finding. 


35. - The next item is a sum of Ru- 
pees 5062-8-0 which is said to have been 
paid by the Syndicate to one Shukla who 
was working as the cierk of the Syndicate 
at the head office at Nagpur for the period 
1-1-1941 to 22-2-1945. From the accounts of 
the Syndicate it would appear that this 
amount was not claimed by the Syndicate 
as an item of expenditure from month to 
month. It was claimed in a lump sum on 
28-1-1945 (vide copy of cash-book of the 
Syndicate of that date at page 1493 of the 
Paper Book Part IV) after the sale of the 


’ colliery. The trial Court while dealing with 


this item in paragraph 90 observed that there 
was no satisfactory evidence that this ex- 
penditure was incurred. At least there is no- 
thing to show that this expenditure was 
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ally incurred and was necessary in con- 
eared with the affairs of the judgment-deb- 
tor company. Shri Shukla was already work- 
ing at the Head Office at Nagpur and since 
the Syndicate was carrying on other busi- 
ness at its Head Office at Nagpur, it follows 
that he must have been pa‘d his salary on 
a monthly basis in connection with the said 
business. We agree with the learned Dis- 
trict Judge that this appears to be a disinge-~ 
neous methcd adopted by the Syndicate of 
claiming this amount from the judgmeni- 
debtor company as an afterthought after the 
colliery was sold because from 1941 the offi- 
cial liquidator was in-charge of the affairs 
the judgment-debtor company. ‘This amount 


was, therefore, wighily disallowed by the 
trial Court. 
363 An item of Rs. 6737-0-9 has been 


claimed by the Syndicate as extra payment 
tor transportation charges. This jtem has 
been considered by the trial Court in para- 
graphs 91 to 93 of the judgment and wa 
generally agree with the view taken by ihe 
trial Court. It appears that Sardar Naurang- 
singh carried on transport work for ibs 
Syndicate. His bills were paid off and at 
the end of the bilis there was a foot-note 
that no other demand remained. Thus the 
entire amount of the bills was paid by the 
Syndicate and nothing remained in arrears, 
In spite of this Naurangsingh submitted 
additional bills claiming additional rate for 
transportation work on account of increase 
in price of material due to war: vide supple- 
mentary bill dated 23-3-1943 (Paper Book 
Part IV pages 1470 and 1471). It is obvi- 
ous that as the bills had been already paid 
off earlier there could be no question of 
allowing extra remuneration for the work 
covered by the previous bills. The learned 
trial Judge rightly observed that the Syndi- 
cate had no business to be over-generous 
at the cost of the judgment-debtor company. 
This amount was, therefore, rightly dis- 
allowed by the trial Court. 


37. Another item is of Rs. 6087-8-9 
on account of rebate and commission which 
has been disallowed by the trial Court. The 
fact that the commission was actually paid 
to Madholal is borne out by the accounts 
furnished by-the Syndicate and must be 
accepted in the absence of any evidence to 
the contrary. The only point for conside- 
ration is whether the Syndicate is entitled to 
claim this amount. This amount relates to 
the period 1941-42 and 1942-43 when the 
guaranteed profits scheme was not in force. 
it is clear from the record and it was also 
not disputed that the Syndicate was compe 
tent to sell and had actually sold coal from 
the colliery in question. it is, therefore, 
proper that all incidental expenditure includ- 
ing the commission at usual rate which may 
have been actually paid must be allowed to 
the Syndicate. The learned counsel for the 
Objectors strongly relied on the order of the 
trial Court dated 3-11-1941 {at page 773 of 
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the Paper Book Part IN). The Court cb- 
served in concluding paragraph as under: 
“The Liquidator says that a tender 
without the payment of a commission of 
not more than -/4/- per ton is likely to make 
the tender useless, I disallow any commis- 
sion whatever.” 
it appears that the commission referred to 
in this order relates to the commission for 
securing acceptance of the tender. The 
Court rightly observ-d that it was not proper 
to pay any illegal gratification to any one 
for securing acceptance of the tender. The 
order cannot be construed as disallowing 
commission payable in the usual course of 
Business while effecting sales through com- 
mission agent. The statement at page 164 
of the Paper Book Part V and at pages 168, 
175, 178, 181, 185, 188 and 192 of the Paper 
Book Part V go to show that the commis- 
sion was paid to Madholal in conaection 
with the sales and not for securing accept- 
ance of tender. It is significant that this 
commission was paid from January to April, 
4941 when the Liquidator was responsible 
for the sales and this was apparently with 
the cancurrence of the Liquidator. Thus in 
the absence of any material on record to 
show that this commission was paid for 
securing acceptance of tender, we see no 
good reason to disallow this item. The 
game remark apply to rebate paid to Nat- 
warlal (vide statement at page 224 of the 
Paper Book Part V}. We, therefore, do not 
agree with the finding of the learned trial 
Judge in paragraph 103 of the judgment. 


38. Another iten is of Rs. 1256-5-6 
as expenses charged during the pericd from 
1-1-1941 to 6-1-1941 when the guaranteed 
profit scheme was im force and the Syndi: 
cate was not entitled fo the actual expendi- 
ture incurred in raisiag coal. The quantity 
of coal’ raised during this period, as rightly 
abserved by the trial Court in paragraph 95 
was obviously included in the balance of 
ecal on 7-1-1941. The Syndicate was liable 
to pay guaranteed profits in respect of this 
guantity. {ít is, therefore, obvious that the 
Syndicate was not entitled to charge the ex- 
penditure incurred prior fo 7-1-1941. The 
trial Court, therefore, rightly beld that the 


Syndicate was ant erted to charge this 
amount. 
39. Another ier. is of As. G50), 


unie item relates to the pay a; fhe rate o2 
Rs, 220/- per month of Gandhi aa employes 
af the Syndicate for the period from Apri 
fo June, 1945, Whis amount was disallowed 
Sy the tial Court for the reasons given in 
paragraph {08 of the Judgment. Since ths 
possession of the colliery was detivered fo 
the auction-purchasers on 22-2-1945, thers 
could be apparenily uo justification fez re- 
feining Gandhi in coanection with the work 
of the colliery thereafter. This amount was, 
therefore, rightly disallowed by the trial 
Court. Another item of expenditure which 
was incurred in March, 1945 was rightly 
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allowed by the irial Court on ibe ground 
that if was in respect of the liabilities in- 
curred by the Syndicate prior to 22-2-1945 
ig connection with the colliery. We, there- 
fare, uphold the decision of the trial Court 
en this point. 


40. Another item is of Rs 4196-6-6 
waich relates to the contention of the ob- 
jectors that this amount was received by the 
Syndicate from the aucticn-purchasers in. 
respect of certain articles belonging to the” 
judgment-debtur company which were sold 
to the auction-purckaser along with the col- 
Hery. _ The trial Court held that it was. 
established that ibe goods worth Rs. 4196/6/6 
were sold to the auctiou-purchasers including 
the grain but the point is whether this 
amount was actually received by the Syndi- 
cate. In this connection our attention was 
invited to certain bills at pages 1499, 1503, 
1504 etc. cf Part IV of the Paper Bouk. 
These bills purport to have been addressed 
to Mis. C. P. Syndicate by M/s. Dalmia Fain 
and Co. the auction-purchaser of the colli- 
ery. in the absence of any other satisfaca 
fory evidence on the point we are unable to 
conclude therefrom that the Syndicate realis- 
ed the price of these articles belonging to 
the judgment-deb‘or company from Dalmia 
Jain and Company. We, therefore, hold ~ 
that this amount was wrongly debited io the 
Syndicate by the trial Court, 


4% The trial Court allowed interest 
at 3% on the amount found due from the 
Syndicate upto the date of the order as this 
tate was fixed by the Court vide order 
dated 8-2-1945 (Page 787 Paper Book Part 
10). The Court further allowed future 
interest at the rate of 5% till payment. The 
learned counsel for the appellant urged that 
future interest should not have been more 
‘han 3% in the circumstances of the case. 
The Objectors on fhe otber hand contended 
ihai future interest should have been ai a 
higher rate, Future interest is within the 
discretion of the Court. Waking into ac- 
count the facis and circumstances of tho * 
casz tate of interest allowed by the trial 
Court seems reasonable and we see no good 
reason to interfere with if 

4%, We shall now dedi with the 
tro3s-objections. Some of the  crass-obiec- 
tions which relate to items im respect of 
which appeal hes been preferred bave al- 
ready been considered above. Whe omise 
itema are considered below. 


The aueviicn of capiial oxpena.- 
fare inentred by ihe Syndicate talle in two 
paris, one prion wo ‘ue coming into force 
y? tte gaaranteed profits scheme and ‘a 
other atier the cchems came into force. We 
fave already discussed above thai the Syndi- 
cate was entitled to ae ee or ` 
sapitel expenditure during the guaranteed 
profit scheme and have also considered ths 
various disputed items. As regards capital 
expenditure before the came into 
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force, the question was taken up by _ the 
executing Court on 20-8-1938 (Vide Page 
393 of the Paper Book Part IN and oral 
statements of Shri H. L. Verma for the 
judgment-debtor company and Shri Ghiara 
for the Receiver were recorded. Shri H. L. 
Verma in his deposition accepted the figure 
of Rs. 1,11,002 (One Lac, Eleven Thousand 
and two) given by the Receiver as capital 
expenditure upto 31-3-38 and the deprecia- 
“tion on the aforesaid amount upto that date 
as Rs. 20,000/- (Vide Page 685 of the Paper 
Book Part ID. Thus the judgment-debtor 
accepted the amount of Rs. 90,102/- as due 
to the receiver on that date on account of 
capital expenditure incurred by the Receiver 
Syndicate over the development of the mine. 
Shri Ghiara adopted the above statement 
and the executing Court recommended _ the, 
aforesaid figures for acceptance by the Dis- 
trict Judge, Company Judge dealing with 
winding up proceedings. (Vide Order sheet 
dated 20-8-1938). 


44, On 19-9-1938 the District Judge 
accepted the figure of capital expenditure 
as well as the rate of depreciation as recom- 
mended by the executing Court subject to 
objection by the Creditors not represented 
‘in execution proceedings (Vide Page 394 of 
the Paper Book Part M). In view of this 
order it is certainly open to the Objectors to 
challenge the figures as well as the rate of 
depreciation allowed by the Court but we 
find no merit in the objections. So far as 
proof of the expenditure is concerned it has 
already been examined by a qualified audi- 
tor, Shri Mankeshwar who was appointed 
for the purpose. After such a long lapse 
of time the Syndicate cannot be expected to 
prove each and every item of expenditure 
before the Court in the usual manner. So 
the auditor’s report must be accepted on this 
point. It is no doubt true that Objectors 
were not represented before the auditors and 
so had no opportunity to say whether the 
Syndicate was entitled to claim expenditure 
on any particular item. We have, therefore, 
considered various items in dispute in this 
connection. 


45. One of the objections is that the 
Court should not have allowed depreciation 
at flat rate of 5% when the Syndicate itself 
in its application dated 18-6-1938 (Vide 
Page 652 of Paper Book Part ID had offer- 
ed a rate varying from 5% to 10%. The 
learned counsel for the appellant pointed 
out that a flat rate of 5% was accepted by 
the Court as the Syndicate gave us its claim 
to interest at 9% on capital investment. 
(Vide statement of Shri Ghiara dated 20-8- 
1938 Page 686 of the Paper Book, Part M). 
Since the Syndicate gave up its claim to 
ae, a flat rate of 5% appears reason- 
able. 


46. Another objection is that the 
payment of any amount to Shri H. L. 
‘Verma was not justified as his debts were 
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not duly proved. The account of judgment- 
debtor company is given at page 1006 of 
Part HT of the Paper Book. It shows that 
a total amount of Rs. 17230 was paid. From 
the report of Shri Mankeshwar dated 20-10- 
1955 at page 1222 of Paper Book Part H, 
it is clear that he had scrutinized the account 
of Messrs. Hiralal and Munsi Kanhaiyalal 
in the book of the Syndicate. 

47. It has been urged that very few 
vouchers of Rs. 1200/- only are on the re- 
cord and in thë absence of rest of the vou- 
chers the payment is not duly proved. The 
auditor having duly audited the account and 
accepted the payment it must be held to 
be duly proved particularly in view of the 
fact that the payments were never challeng- 
ed by Shri Verma himself as pointed out 
by the trial Court in paragraph 72 of the 
judgment. 

48. As regards the justification for 
these payments, the matter was fully consi- 
dered by the trial Court in paragraphs 73 
to 75 of the judgment and a sum of Rupees 
16,975/- was held to be admissible for the 
reasons given therein. We generally agree 
with the lower Court in this point and no- 
thing has been brought to our notice which 
may impel us to take a contrary view. Shri 
Saran, one of the Objectors who personally 


argued the case questioned almost every 
item in general teřms. We have already 
considered all such objections which need 


consideration. Other must be rejected with- 
out any specific reference. 


_ 49% Thus the appeal and the cross- 
objection are partly allowed to the extent 
indicated above. The total amount due from 
the Syndicate on 21-2-1945 works out at 
Rs. 82,891-74 Paisa instead of Rs. 97,818.19 
as determined by the trial Court. The Syn- 
dicate is directed to return the said amount 
with interest at 3% from 21-2-1945 .to 22-1- 
1963 and at 5% thereafter till realisation as 
directed by the trial Court. The appellant 
shall bear his own costs of this appeal and 
that of the respondents. As regards the 
cross-objection, the parties shall bear their 
Hi costs. Counsel’s fee Rs. 500/- if certi- 


Appeal partly allowed. 
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Baboo Narayanlal, Appellant v. Mano- 
harlal, Respondent. 


Second Appeal No. 124 of 1971, -Dj- 
22-10-1971, from Appellate decree of A. K. 


Pandey, Addl. Dist. J., Rajnand >, DJ- 
29-1-1971. ees i 

Index Note:— (A) Easements Act 
(1882), Section 27 — Easement of eaves- 


dropping — Does not 
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preclude _ servient 
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owner from building on his land so long as 
he does not obstruct dominant owner from 
enjoying his easement. 


Brief Note:— (A) The servient owner is 
free to use the servient tenement in any way 
he chooses, subject to the only limitation 
that the use of the servient tenement is 
restricted by the existence of easement. In 
other words, the use of the servient tene- 
ment is restricted only to the extent which 
is necessary for the protection and enjoy- 
ment of such easement, but no further. The 
dominant owner has no right to restrict the 
use of the servient tenement except to the 
extent that his right of easement is protec- 
ed. Therefore, merely because there is a 
tight of easement to discharge water on the 
servient tenement, the servient owner is not 
disentitled to build on the servient tenement, 
provided that he makes necessary arrange- 
ment for receiving such water and discharg- 
ing it on his own land. 


Although the plaintiff has a right of 
easement of discharging his water towards 
“the defendant’s land, that right does not ex- 
tend to his insisting on the water dropping 
on a particular point on the defendant’s 

Jand. (1896) ILR 20 Bom 788, Foll. 
(Paras 5, 11, 15) 


Cases Referred: Chronological Paras 
(1896) ILR 20 Bom 788, Bala v. Maiani i 
J. V. Jakatdar, for Appellant; Ram- 


kumar, for Respondent. 


SHIV DAYAL, J.s— In pursuance of 
my order in Miscellaneous Civil Case No. 
410 of 1971, Shri Jakatdar, learned counsel 
for the appellant and Shri R. K. Verma, 
Jearned counsel for the respondents, were 
heard again. 


2. . This second appeal arises from a 
suit for a permanent injunction to restrain 
the defendant from raising a wall on his own 
land and for its demolition in case the de- 
fendant erects a wall. The basis of the suit 
was that the plaintiff had acquired easement 
of eavesdropping from his house for the 
statutory period. The defendant resisted the 
suit. The trial Court found that the plain- 
tiff had acquired a right of easement and 
passed a decree in favour of the plaintiff 
Testraining the defendant from making any 
construction in any way so as “to affect the 

- flow of the rain water from the plaintiff’s 
house towards his land in suit”. The rest of 
the plaintiff’s claim was dismissed. 


3. The plaintiff appealed. The learn- 
ed Judge of the first appellate Court modi- 
fied the decree of the trial Court and held 
that since the plaintiff had a right of ease- 
tment, the defendant could not make any 
construction on the land on which the water 
drops from the plaintiff’s eaves. In the re- 
sult, he ordered a mandatory injunction for 
demolition of the wall constructed by the 
defendant “so that the land in suit 
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remain an open piece of land as before”, 
He directed the defendant to demolish the 
wall within two months from the date of 
the judgment; otherwise, it would be demo- 
lished through the process of the Court at 
the cost of the defendant. 


d4 The defendant has preferred this 
second appeal from the decree of the first 
appellate Court. He did not prefer any 
appeal from the decree of the trial Court ` 
which means that he was satisfied with the 
decree which was passed by the trial Court. 


_ Be In my opinion, the law on the 
point is clearly this. The servient owner is 
free to use the servient tenement in any way 
he chooses, subject to the only limitation 
that the use of the servient tenement is res- 
tricted by the existence of easement. In 
other words, the use of the servient tene- 
ment is restricted only to the extent which 
is necessary for the protection and enjoy- 
ment of such easement, but no further. The 
dominant owner has no right to restrict the 
use of the servient tenement except to the 
extent that his right of easement is protect- 
ed. Therefore, merely because there is a 
tight of easement to discharge water on the 
servient tenement, the servient owner is not|-: 
disentitled to build on the servient tenement, 
provided that he makes necessary arrange- 
ment for receiving such water and discharg- 
ing it on his own land. This view was also 
taken in Bala v. Maharu, (1896) ILR 20 
Bom 788, where an almost identical question 
arose. ` 


6. This law is embodied in Section 
27 of the Easements Act, the relevant part 
of which reads as follows:— 


“The servient owner ......... is entitled, 

as against the dominant owner, to use the 
servient heritage in any way consistent with 
the enjoyment of the easement, but he must 
not do any act tending to restrict the ease- 
ment or to render its exercise less conveni- 
ent.” 
Applying that section to the present case, it 
must be said that the defendant has a right 
to use the servient heritage in any way he 
chooses but the use must be consistent with 
the enjoyment of the plaintiff’s easement of 
eavesdropping. And, the defendant must 
not do any act which would restrict the said 
easement or which would render-its exercise 
less convenient. 


7. The defendant, in the witness- 
box, clearly stated that he would make 
necessary arrangement for the discharge of 
the water from the plaintiff’s eaves. He said 
that he would receive the water and dis- 
charge it on the road towards the east, and 
on the west in his own courtyard, and that 
this he would do in such a manner that the 
flow of water would not be obstructed, nor 
would there be any damage or dampness 
caused to the plaintiffs house. 
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8. The trial Court was, therefore, 
right in passing a decree in favour of the 
plaintiff in the terms that it did. 

9. It appears that on instituting the 
suit, the plaintiff applied for a temporary 
injunction restraining the „defendant from 
constructing a wall. The trial Court issued 
an ex parte ad interim injunction, but even- 
tually vacated it. The defendant, therefore, 
constructed the wall. 

10. The learned Judge of the first 
appellate Court has directed demolition of 
the wall. He thinks that the plaintiff has 
the right of dropping the water from his 
eaves on the particular point in the defen- 
dant’s land. The judgment of the first ap- 
pellate Court is in utter disregard to the 
express provisions of the law contained in 
Section 27 of the Easements Act. 


Tt. 
the short ground that, although the plaintiff 
has the right of easement of discharging his 
water towards the defendant’s land, that right 
does not extend to his insisting on the water 
dropping on a particular point on the defen- 
dant’s land. 

.12. The appellant has said in para- 
graph 4 of the grounds of appeal in this 
‘ourt : 

“For, the claim by the respondent that 
the appellant should have no construction 
on the land in question at all is misconceiv- 
ed particularly because the appellant throu- 
ghout maintained that he was making an 
arrangement for the flow of the water dis- 
charged from the eaves of the respondent 
and the trial Court did accept this conten- 
tion of the appellant and directed that the 
flow of the rain water from the eaves of the 
respondent’s house shall not be obstructed 
by the construction that was being effected 
by the appellant.” 

13. The defendant in the witness- 
box also stated that he would make neces- 
sary arrangement for tbe discharge of tho 
water from the plaintiff’s house. 

14. The contention for the plaintiff 
is that, unless an appropriate direction is 
given in the operative part of the judgment, 
the defendant’s statement would.remain a 
wishful thinking. In my opinion, this con- 
tention is right. The operative part of the. 
judgment must contain an appropriate di- 
rection. Shri Jakatdar for the appellant 
fairly and candidly conceded and, in my 
opinion, the concession is quite right having 
regard to the above ground in the memo- 
randum of appeal. a. 

15. Shri Verma, learned counsel for 
the respondent, asked my attention to the 
operative part of the judgment in (1896) 
ILR 20 Bom 788, where, inter alia, the fol- 
lowing direction was given: 

“When the plaintiff applies to enforce 
the decree, the Court will determine what 
alterations, if any, should be made in the 
new building of the defendants.” 
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The appeal must be allowed on 
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In my opinion, this direction is not neces- 
sary. It goes without saying that, if the 
appellant does not carry out the direction 
which is given in the operative part of the 
judgment and the plaintiff has to take out 
execution, the executing Court will natu- 
Tally see all this. 


46. Accordingly, the appeal is allow- 
ed, the judgment and decree of the first ap- 
pellate Court are set aside and those of the 
trial Court are restored with the following 
modification. The defendant shall make ne- 
cessary arrangement at his own cost for dis- 
charge of the rain water from the plaintiff's 
roof without affecting the construction of 
the plaintiffs house and roof, and to dis- 
charge it on another part of his (defendant’s) 
own property. The defendant shall carry out 
this direction within four months from to- 
day. The respondent shall pay the appel- 
lant’s costs in both the appellate Courts. 


Appeal allowed. 
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(V 60 C 32) 
BISHAMBHAR DAYAL, C. J. 


Firm Kaluram Ram Narayan, Bilaspur, 
Applicant v. Union of India, Non-applicant. 


Civil Revn. No. 993 of 1970, D/- 22-4- 
1971. 


Index Note:— (A) Railways Act (1890), 
Section 80 (after amendment in 1961) — 
Suit for compensation for loss of goods — 
Railway Administration om whose railway 
the destination station lies is liable because 
of the fact of destination station lying om it 
— Not necessary to prove that loss occur 
red on that railway administration. 

@aras 4, 6) 

J. N. Nagrath, for Applicant; S. N. 
Mukerjee, for Non-applicant. 

ORDER:— This is a revision against 
the judgment of the Court of Small Causes 
dismissing the plaintiff's suit against the 
Union of India representing the general 
Manager, South Eastern Railway. The facts 
are not in dispute. The plaintiff coñsigned 
certain goods on 15th July, 1968 from a 
station on the Western Railway. The goods 
were to pass through the Central Railway 
and were to be delivered at a station on the 
South Eastern Railway. When the goods 
reached the destination station on 25th July, 
1968 they were delivered the same day. But 
63 bags were found damaged and one bag 
was found torn and short in weight. The 
plaintiff has claimed a loss of Rs. 642.10 
against the railway of the destination sta- 
tion. The Court below has found that the 
loss was due to negligence of Railway ser- 
vants by supply of a leaking wagon and 
the suit would have been decreed but for 
the fact that the Court below was of opin- 
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ion that the suit could not be decreed 
against the South Eastern Railway as the 
negligence due to which the loss occurred 
was of the Western Railway which supplied 
a leaking wagon. The Court has not found 
where the rains occurred and on which rail- 
way the loss might have taken place on ac- 
count of the rains. 


2. Learned counsel for the applicant 
has contended that in view of the clear 
Janguage of Section 80 of the Indian Rail- 
ways Act as introduced by the amendment 
in 1961, the plaintiff has a right to recover 
his loss from defendant railway administra- 
tion and the Court below was, therefore, 
wrong in dismissing the suit. The relevant 
part of the present Section 80 of the Act 
may be read as follows:— 


“80. A suit for compensation .........00 
for loss, destruction, damage, deterioration 
or non-delivery of animals or goods may 
be instituted,— 

(a) * ` g * 

(b) if ......... the animals or goods 
were, booked through over the railway of 
two or more railway administrations against 
the railway administration ......... to which 
the animals or goods were delivered for 
carriage or against the railway ad- 
ministration on whose railway the destina- 
tion station lies, or the loss, injury, destruc- 
tion, damage or deterioration occurred......” 
Tt may be noted here that before this part 
of Section 80 was amended in 1961, Section 
80 had the following provision : 


Sevedeuses a suit for compensation ....... e 
for loss, destruction, deterioration of ani- 
mals or goods where the ......... animals or 


ways of two or more 
tions, may be brought either 
railway administration 
animals or goods were delivered by the con- 
signor thereof or against the railway 
administration on whose railway the loss, 
injury, destruction or deterioration occur- 
ted.” 

3. Originally, the liability of the 
railway administration with which the goods 
were booked was based on breach of con- 
tract and that administration was, by large 
number of decided cases, held liable even 
if the loss occurred while the goods were 
in transit on any other railway administra- 
tion. But that railway administration on 
which the loss or destruction occurred was 
also held liable on tort. This liability was 
crystallized into a statutory liability by Sec- 
tion 80 of the Railways Act as it stood be- 
fore the amendment of 1961. Under the 
section before amendment the railway ad- 
ministrations over which the goods were 
carried were divided into only two classes: 

(1) the administration with which the 
goods were booked and 

(2) the administration 
actually occurred. 


neceneene 


on which the loss 
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Thus in order to fasten liability on any 
particular railway administration, apart from 
proving the essential facts that loss had 
occurred due to the negligence of railway 
servants somewhere before delivery, it was 
only necessary either to prove that the goods 
were booked with it or that the loss actu- 
ally occurred while the goods were on that 
railway administration. Thus the distinction 
between contractual liability and tortuous 
liability was also done away with. 

4 Now after the amendment of 
1961 such railway administrations have been 
divided into three classes:— 

(1) with which the goods were booked; 

_@) on whose railway the destination 
station lies; and 
. @) on which the loss, injury, destruc- 
tion, damage or deterioration occurred. 
This change would be meaningless if, for 
making the railway administration on whose 
railway the destination station lies, it would 
still be necessary to prove that the loss 
occurred on that railway administration. 
The clear purpose of this amendment is to 
make its liability based on the fact of the 
destination station lying on it just as the 
liability of the railway administration with 
which the goods are booked is based on 
that fact and not on the loss occurring while 
the goods were on it. 

5. Section 76-D of the Act further 
makes it clear that all the concerned railway 
administrations are deemed to be contract- 
ing administrations and their liability, if it 
arises under Section 80, will be the same. 

6 In the present case, since they: 
destination station lay on the railway sys- 
tem of the non-applicant, it was liable to 
pay the compensation claimed as the loss 
was due to the negligence of the railway 
servants in supplying a leaking wagon. The 
quantum of damage has not been challenged. 

7. The revision is, therefore, allow- 
ed and the plaintiff’s suit is decreed with 
costs in both the Courts. Counsel’s fee in 
this Court is fixed at Rs. 50/-. 

Revision allowed. 
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FULL BENCH 
P. K. TARF, C. J., S. P. BHARGAVA 
AND R. J. BHAVE, JJ. 

M/s. Chhotelal Keshoram, Partnership 
Firm, Appellant v. The Union of India and 
others, Respondents. 

Second Appeal No. 433 of 1961, Dj- 
23-1-1973, decided by Full Bench on order 
of reference made by Naik J. on 4-5-1966. 

Index Note:— (A) Limitation Act (1908), 
Section 12 (2) — Time requisite for obtain- 
ing copy — Interval between date of judg- 
ment and signing of decree can be excladed. 
pei he anne 


CQ/CQ/A918/73/LGC 


1973 


Brief Note:— (A) When an application 
for certified copies of a judgment and a 
decree is made before the signing | of the 
decree, the party concerned is entitled to 
compute the period between the delivery of 
the judgment and the signing of the decree 
as time requisite for obtaining the copies. 
(Case law discussed). (Para 5) 


Cases Referred: Chronological Paras 
ATR 1961 SC 832 = (1961) 2 SCR 918, 
Jagat Dhish Bhargava v. Jawaharlal 
Bhargava 4, 5 
ILR (1955) Nep 791 = 1955 Nag LI 
286 (FB), Bhagwant v. Liquidator 
Co-operative Society, Sarphapur 2, 3, 4 
AIR 1952 Bom 122 = ILR (1952) Bom 
514 (FB), Jayashankar Mulshankar 
Mchta v. Shah Mayabhai Lalbhai 3, 4 
AIR 1927 Mgp 1 = 98 Ind Cas 1057 
(ŒB), Umda v. Rupchand 3, 4 

R. S. Dabir, S. Q. Hasan, O. P. Nam- 
deo and Ku. Kanta Rao, for Appellant; 
R. K. Pandey, for Respondents. 

TARE, C. J.:— In second appeal No. 
433 of 1961 (M/s. Chhote Lal Keshoram v. 
Union of India) tbe learned Single Judge 
referred the following question for the opin- 
ion of a larger Bench and the then Chief 
Justice was pleased to constitute a Full 
Bench for considering the same: 


“Whether, when an application for cer- 
tified copies of a judgment and a decree is 
made after the signing of the judgment but 
before the decree is prepared and signed, 
the whole of the time taken by the Court 
in preparing the decree, ie., the time be- 
tween the signing of the judgment and the 
signing of the decree is time requisite for 
obtaining the certified copies of the judg- 
ment and the decree within the meaning of 
sub-section (2) of Section 12 of the Limita- 
tion Act (Indian Limitation Act, 1908), in 
cases where the delay in the preparation of 
the were was for no fault of the appli- 
cant?” 


2. This reference arose on the fol- 
lowing facts. The appellant-firm sued the 
respondent for damage to a consignment 
and a decree for Rs. 8333/6/- was claimed. 
After a full trial, the Court of the Civil 
Judge, Class I, Rajnandgaon, decreed the 
plaintiff's claim to the extent of Rs. 4103.20 
with corresponding costs. That judgment 
wasg delivered on 16-11-1960. A formal 
decree was drawn up on 30-11-1960. The 
Union of India, which was the appellant 


before the first appellate Court viz, the 
Additional District Judge, Rajnandgaon, 


had already applied for a certified copy of 
ine judgment and decree on 29-11-1960. The 
certified copy was delivered on 10-12-1960 
and the Union of india filed an appeal on 
9-1-1961. An objection was taken that the 
period from 17-11-1960 to 30-11-1960 could 
nct be computed in favour of the Union of 
India as it was not time requisite for ob- 
taining a certified copy vide Section 12 (2) 
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of the Indian Limitation Act, 1908. That 
objection was overruled by the learned 
appellate Judge mainly relying on Bhagwant 
y. Liquidator, Co-operative Society, Sarpha- 
pur, ILR (1955) Ngp 791 (FB). The learned 
appellate Judge, therefore, allowed tke de- 
fendant’s appeal and the plaintiff filed a 
second appeal in this Court which came up 
for hearing before the learned Single Judge 
who has made this reference. 


3. Tt is true that in Umda v. Rup- 
chand, AIR 1927 Ngp 1 (FB) the learned 
Judges of the Judicial Commissioner’s Court 
constituting the Full Bench held that under 
Section 12 (2) of the Indian Limitation Act, 
1908, a party who had applied for a certified 
copy before the signing of the decree was 
entitled to compute the period between the 
delivery of the judgment and the signing of 
the decree as time requisite under Sec‘ion 
12 (2) of the Act. However, the Full Bench 
said that if no such application be made by 
a party before the signing of the decree, the 
party will not be entitled to such period 
under the said provision. However, a Full 
Bench of the Bombay High Court in Jaya- 
shankar Mulshankar Mehta v. Shah Maya- 
bhai Lalbhai, ILR (1952) Bom 514 = (AIR 
1952 Bom 122) (FB) accepted the first pro- 
position laid down in AIR 1927 Nep 1 (FB) 
(supra), but did not accept the second pro- 
position and a contrary opinion was expres- 
sed. This Full Bench case of the Bombay 
High Court was relied upon by a Full Bench 
of the Nagpur High Court in ILR (1955) 
Negp 791 (FB) (supra), which was a case of 
the second type, namely, where no applica- 
tion had been made by the party concerned 
for a certified copy before the decree was 
signed. An application was made after a 
revision was filed in the High Court which 
was dismissed with the remark that the 
temedy of the appellants was to apply to 
the Court to draw up the decree. In spite 
of that fact, the learned Judges constituting 
the Full Bench held that the party concern- 
ed was entitled to exclude the period be- 
tween the delivery of judgment and the 
drawing up of the decree under Section 12 
(2) of the Indian Limitation Act, 1908. As 
such, there was certainly a conflict of views 
between the Full Pench case of the Nagpur 
Judicial Commissioner’s Court on the one 
hand and the Full Bench cases of the Rom- 
bay High Court and the Nagpur High Court 
as regards the second type of cases, on the 
other hand. 


_ oe The matter came up for sonside- 
ration before their Lordships of the Sup- 
terme Court in Jagat Dhish v. Jawahar Lal, 
AIR 1961 SC 832. In that case their Lord- 
ships approved of the view as expressed in 
the Full Bench case of the Nagpur Judicial 
Commissioner’s Court viz, ATR 1927 Nep 
1 (FB) (supra) and in the Full Bench case 
of the Bombay High Court viz., ILR (1952) 
Bom 514 = (AIR 1952 Bom 122) (FB) 
(supra). Thus, their Lordships of the Sup- 
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Teme Court agreed with the proposition laid 
down in the said two cases that if an appli- 
cation for a certified copy is made before 
the signing of the decree, the party concern- 
ed would be entitled to the period between 
the delivery of the judgment and the signing 
of the decree as time requisite under Sec- 
tion 12 (2) of the Indian Limitation Act, 
1908. Their Lordships specifically drew a 
distinction between the two types of cases 
viz., the first type where an application for 
a certified copy is made before the signing 
of the decree and the other type where no 
application is made before the signing of 
the decree, but the same is made after the 
decree is signed. As regards the second 
type of cases, their Lordships of the Sup- 
> reme Court merely noted that there was a 
conflict of views between different High 
Courts. However, in that particular case 
their Lordships were not required to resolve 
that conflict of view between the Full Bench 
case of the Nagpur Judicial Commissioner’s 
Court on the one hand and the Full Bench 
cases of the Bombay and Nagpur High 
Courts cited above, on the other hand. The 
case of ILR (1955) Ngp 791 (FB) (supra) 
was not at all brought to the notice of thein 
Lordships of the Supreme Court. Thus, their 
Lordships merely noted the conflict of 
views and observed that different High Courts 
had tried to do justice by interpreting the 
provision in accordance with the particular 
facts of each case. As such, the conflict of 
views with regard to the second type of 
cases remained unresolved by their Lord- 
ships of the Supreme Court, although tha 
Full Bench cases of the Bombay High Court 
and the Nagpur High Court had decided 
that question. 


5. In the present case, we may ob- 
serve that it is not necessary to resolve that 
conflict for two reasons. The first reason 
is that the present case belongs to the first 
category where an application for a certified 
copy was actually made on 29-11-1960 and 
the decree was actually drawn up on 30-11- 
1960. As such, the -present case being of 
the first type as mentioned by their Lord- 
ships of the Supreme Court in AIR 1961 
SC 832 (supra), the Union of India was 
certainly entitled to compute the period be- 
tween the signing of the judgment and tha 
Signing of the decree as time requisite 
under Section 12 (2) of the Indian Limita- 
tion Act, 1908. Secondly, in view of the 
amendment of the law by enactment of the 
Limitation Act of 1963 and particularly the 
Explanation to Section 12 of the Act, we 
find that any opinion expressed by us on 
the question would only be of an academic 
interest. 


The explanation reads thus: 


“In computing under this section the 
time requisite for obtaining a copy of a 
decree or an order, any time taken by the 
Court to prepare the decree or order before 
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an application for a copy thereof is made 
shall not be egcluded.” 

For these two reasons, we do not think it 
necessary to express any opinion on the 
question whether a party would be entitled 
to the period between the delivery of judg- 
ment and the signing of the decree where 
an application for a certified copy is made 
after the decree is signed. Suffice it to say 
that the present case being one where an 
application for a certified copy was made 
before the decree was signed, the Union of 
India was certainly entitled to compute that 
period as time requisite under Section 12 
(2) of the Indian Limitation Act, 1908, and 
as such, the view expressed by the learned 
appellate Judge viz., the Additional District 
Judge, was corréct. 


Go We, therefore, answer the ques- 
tion referred to us in the affirmative as indi- 
cated above. Let the case be placed before 
a Single Bench now for decision in accord- 
ance with our opinion. As the matter was 
debatable, we direct that there shall be no 
order as to costs of this reference before 
the Full Bench. 


Order accordingly. 
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JUDGMENT:— This appeal arises 
from proceedings under Order 21, Rule 2, 
Civil Procedure. Code, in the following cir- 

- cumstances. 


È 2. (a) In 1908, Rajabai executed a 

Y mortgage with possession in favour of Nara- 
yandas for Rs. 9,660/- in respect of the 
houses situate in Lohia Bazar and Dana Oli, 
Lashkar, Gwalior. 


(b) On February 18, 1946, Rajabai 
brought a suit against Brijbhushandas (son 
and legal representative of Narayandas, who 
died in the meantime). During the pendency 
of the suit, Rajabai died, leaving a will be- 
hind by virtue of which the suit property 
devolved on Gyasiram appellant and Sitaram, 
brother of Smt. Vithabai (respondent No. 2). 
Sitaram also died. Smt. Vithabai is his heir 
and legal representative. ` 


(c) On February 30, 1954, a preliminary 
decree for redemption was passed in the 
above suit (No. 24 of Samvat 2006) in favour 
of Gyasiram and Smt. Vithabai. Under this 
decree, a sum of Rs. 21,354/3/- as principal 
and Rs. 13,798/11/- as interest and further 
interest thereon till the date of payment were 
payable by the mortgagor to the mortgagee 
within six months from that date. 


(d) On March 20, 1959, Gyasiram alone 
applied for a final decree to be passed in his 
favour. In that application, he stated that 
it was on October 16, 1958 that the High 
Court decided the appeal which had been 
preferred by the plaintiffs, “and now, there- 
fore, the plaintiffs have to make the deposit 
as per decree. Since Mst. Vithabai plaintiff 
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has no right to deposit the money, so appel- 
lant is making the whole deposit, i.e., Rupees 
21,354/3/- as principal and Rs. 13,798/11/- as 
interest and further interest from 25th May, 
1946 to 20th March, 1959, being Rupees 
7051/7/-, aggregating Rs. 42,204/5/-. The 
deposit may be accepted and the defendants 
be notified and required to deliver possession 
of the mortgaged property as also all con- 
nected deeds.” 

(e) On March 27, 1959, the trial Court 
permitted Gyasiram to deposit the amount, 
it was made clear that the permission did 
not tantamount to extending the time and the 
Court reserved its judgment on the question 
whether the deposit would be within time. 
Notice was issued to Brijbhushandas. On 
March 28, 1959, Gyasiram deposited Rupees 
42,204/5/-. 

(f) On April 8, 1959, Brijbhushandas ap- 
peared and stated in paragraph 9 of his ob- 
jections that the amount due under the preli- 
minary decree came to Rs. 46,882/6/6, while 
the plaintiff had deposited only Rupees 
42,204/5/-. Therefore, Gyasiram could not 
be permitted to make any deposit. An ob- 
jection was also taken that the amount depo- 
sited by Gyasiram on March 28, 1959, was 
beyond the time fixed in the decree, so that 
the Court had no power to permit the plain- 
tiff to make the deposit.. 


(g) On April 9, 1959, Gyasiram further 
deposited a sum of Rs. 4,590/- and prayed 
that a final decree be passed in his favour. 

(h) On April 18, 1959, the trial Court 
held that the deposit had been made beyond 
the time allowed and directed a final decree 
for foreclosure to be drawn up. Aggrieved 
by that order, the appellant preferred an ap- 
peal to the District Court. The appeal was 
rejected as being on an insufficient stamp. 
But the High Court allowed Gyasiram’s revi- 
sion and remanded the appeal to the Dist- 
rict Court for decision on the merits. 


@ On March 23. 1963, the Additional 
District Judge allowed Gyasiram’s appeal, 
holding that since the amount had been paid 
before the final decree was passed, it was 
within time. Reliance was placed on O. 34, 
Rule 8. Civil Procedure Code. In the result, 
he directed a final decree of redemption to 
be drawn up in favour of Gyasiram. 


(j) Before the Additional District Judge, 
it was contended that the amount which 
Gyasiram had deposited was .still short by 
Rs. 88/1/-. Brijbhushandas preferred a 
second appeal to this Court. This court 
took the view that although the amount de- 
posited by Gyasiram was within time, yet, as 
there was shortage of Rs. 88/1/-, no final 
decree could be passed in his favour, The 
appeal was, therefore. allowed and the order 
of the trial Court was restored. 


(£) Gyasiram appealed to the Supreme 
Court. Their Lordships held that since the 
shortage was on account of the undertaking 
given by Gyasiram in the matter of stay, 
it could not be taken to be a part of the 
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amount due under the preliminary decree. 
Their Lordships, therefore, held that Gyasi- 
ram was entitled to a final decree in his 
favour. Accordingly, their Lordships set 
aside the order of this court and restored 
the order of the Additional District Judge 
(Civil Appeal No. 959 of 1964, decided on 
March 30, 1966). Their Lordships said in 
the judgment:— 

“We may add that the shortage in ques- 
tion was made good by the appellant soon 
after the order of the Additional District 
Judge and long before the judgment of the 
High Court.” 

() On July 25, 1966 Gyasiram (decree- 
holder) made an application for issuance of 
an injunction to restrain Brijbhushandas 
(judgment-debtor) from collecting rents from 
the tenants. 

(m) On the same day, that is, July 25, 
1966, Brijbhushandas made an application 
under Order 21, Rule 2, Civil Procedure 
Code and filed a copy of an alleged agree- 
ment “for recording compromise”. The 
plaintiff opposed the defendant’s application 
and denied having entered into any such 
agreement or to have received any advance 
payment or earnest, or to have transferred 
ownership of the suit property to the defen- 
dant. He further objected to the non-pro- 
duction of the alleged agreement in original 
in the Court, and also submitted that if any 
such document is produced, it must be ficti- 
tious and a forged document. He further 
alleged that there were no domestic disputes 
of which he was fed up. He had diligently 
fprosecuted the litigation for several years 
and he was entitled to get the property, the 
value of which was Rs. 4,00,000/-. 

(n) On August 4, 1966, Brijbhushandas 
filed in the Court the alleged original agree- 
ment, which, on Gyasiram’s application, was 
kept in safe custody of the Court. 

(o) While the enquiry under Order 21, 
Rule 2, Civil Procedure Code, was in pro- 
gress, an application was made by Gyasiram 
on February 18, 1967, in which he reiterated 
that the defendant’s application could not be 
allowed; that the alleged agreement was false 
and fictitious; and further submitted that ac- 
cording to the alleged agreement, six months 
time was fixed for execution of the sale deed 
but the defendant did not take any steps so 
that it had already become infructuous and 
nothing could be done in proceedings under 
Order 21, Rule 2, Civil Procedure Code; it 
was open to the defendant to sue him for 
specific performance. 

. The trial Court recorded evidence 
of the parties on the defendant’s application 
under Order 21, Rule 2, Civil Procedure 
Code, and allowed it by order dated Febru- 
ary 24, 1970. It may be mentioned here 
that the plaintiff's application dated July 27, 
1966, for issuance of injunction was dismiss- 
ed by the trial Court by order dated Septem- 
ber 28, 1966. However, on a revision filed 
in this Court, Mr. Justice Krishnan ordered 
that the tenants on the property be directed 
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to deposit rent in Court on due dates and 
the amount so deposited should not be paid 
to either party till the conclusion of the en- 
quiry. (Civil Revision No. 297 of 1966, de- 
cided on November 30, 1966). 

4, Aggrieved by the order of the 
Executing Court, Gyasiram preferred an ap- 
peal. The learned Additional District Judge, 
Gwalior, dismissed it. This second appeal 
has been filed from that order. 

5. The alleged agreement for sale 
dated July 13, 1966, may be reproduced 
ere:— 

_ “Jo ki ham mujiram ke been jayadad ek 
kita bada Mu..No. hal 20/514 sabik Mu. No. 
2/1761 wake Lohiya Bazar Lashkar 
Joki Rajabai ke bade ke nam se mash- 
hoor hai tatha ek kita makan Mu. No. hal 
7/105 sabik Mu. 3/1895 wake didwana oli 
Lashkar ki jismen Nasim Ahmad Khan fur- 
niture wala kirayadar aabad hai in donon 
jayadadon ka rahan se wagujast karane ka 
mugadama No. 631/49 I. Di. Nyayalaya 
civil judge Pratham shreni Gwalior men 
ham muqiran ke beench chalkar de- 
cree infikar rahan mugir No. 2 Brij- 
bhushandas ke khilap ho chuki hai aur 
jiska appeal dar appeal hokar decree infikan 
jayadad sadar mananiya Supreme Court se 
bhi tarikh 30-3-66 ko sthir rakhi gai hai pa- 
rantu main muqir no. 1 Gyasiram decreedap 
apane ghareloo jhagadon se tang aakar jaya« 
dad sadr ko wagujash na karate huye use be- 
chana chahata hun aur mugir no. 2 Brijbhu- 
shandas murtehan use kharidane ko razi hai. 
Ataewa main mugir no. 1 Gyasiram decree- 


dar uprokta jayadad =marhuna men 
nihit apane samast hit swatwa tas 
tha adhikaron ko’ ewam jayadad 


majkur ke mutallik sadir hua yah decree infi- 
kak men nihit jo bhi mujhe muqir ke haq 
haqoor ho unko sabko yani jayadad maj- 
koor ko kullan ratik par will ewaz 105000/- 
ek lakh panch hazar rupaye men gatai bay 
karne ka muhayata karta hun tatha aaj se 
6 mahine ke bhitar jab bhi mugir no. 2 kreta 
chahe mujh se baynama takmil kara lewe wa 
kreta mugir no. 2 ko is miyad men baynama 
takmil karna lazim hoga wa is iqrar bay pete 
aaj din mugir no. 1 ne mugir no. 2 se panch 
hazar rupaye batour peshgi basil kiye hai 
tatha decree infikak jayadad majkur ke 
tebat aaj din tak ka sood wagairah jodkar 
jo bhi matalawa jare decree baithata hai 
uska hisab tay hokar 50000/- pachas hazar 
tupaye matalawa jare decree sahi hona ham 
mugiran ne qabul and manjoor kiya hai, Yah 
mata lawa jare decree 50000/- pachas hazar 
yupaye tatha peshgi raqam 5000/- ru. jae bay 
ki raqam men waqta registry baynama mujra 
di jakar shesh matalawa jare bay 50000/- 
pachas hazar rupaye men mugir no. 1 mwuqis 
no. 2 se basil karunga. Kharcha registry jm- 
me khariddar ke hota. Jaydad sadar par abhi 
tak jo qabja mugir No. 2 ka bataur mutahin 
ke chala aa raha hai wah aaj se bataur malik 
ko hoga wa rahega. Is prakar decree ka 
Tazinama ho gaya hai. Agar andar miyad men 
mugir no. 1 baynama na karun to 
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mugir no, 2 ko jabaran bajariye adalat bay- 
nama takmil karwa pane-ka adhikar -hoga. 
Usi tarah yadi mugir no. “kreta baynama 
takmil na karawe to raqam byana zapt ho 
jawegi. 

Etewa yah igrarnama likh diya ki pra- 
man rahe aur samay par kam awe.” 


It opens with a statement about the institu- 
tion of the suit for redemption (original suit 
No. 631/1949, in the court of the Civil 
Judge, Class I, Gwalior) and that a decree 
for redemption had been passed against Brij- 
bhushandas, which had been maintained by 
the Supreme Court on March 30, 1966. Then 
the recital is:— 

“But, I party No. 1 Gyasiram decree- 
holder having been tired of my domestic 
quarrels, desire to sell the suit property in 
stead of redeeming it, and party No. 2 Brij- 
bhushandas mortgagee is willing to purchase 
it. Therefore I, party No. 1, Gyasiram, dec- 
ree-holder agree to sell absolutely on a 
consideration of Rs. 1,05,000/- (One lac five 
thousand) all my rights, title and interests 
in the said mortgage property and also 
in the decree for redemption in respect of 
the suit property, 





Within six months from today, whenever 
party No. 2 vendee desires, he may get a 
sale deed executed by me and party No. 1 
will be bound to execute a sale deed within 
the said time. (Underlined by me) 

It is then recited that Gyasiram has received 
Rs. 5,000/- as’ advance from Brijbhushandas 
and then it is recited as follows:— 

_ “This decretal amount Rs. 50,000/- 
(Fifty thousand) and the advance Rs. 5000/- 
will be adjusted at the time of the registration 
of the sale deed and party No. 1 will be 
paid by party No. 2 the balance Rs. 50,000/-. 
Expenses for registration will be borne by 
the purchaser. The possession of party No. 2, 
which has so far been as mortgagee, shall 
from today be and continue as that of the 
owner. In this way, there has been a com- 


promise of the decree. If within the stipulat- 
ted time, I, party No. 1, do not execute a 
sale deed, party No. 2 will have the right to 
get specific performance through Court. Simi- 
larly, if party No. 2 vendee does not get a 
sale deed executed, then the earnest shall 
be forfeited.” (Underlined by me). 


6. Learned counsel. for the appellant 
had confined this appeal to two points. It is 
contended that the trial Court palpably erred 
when it held that Gyasiram executed the al- 
leged agreement. Secondly, such an execu- 
tory agreement cannot be certified under 
Order 21, Rule 2, Civil Procedure Code. 

7. In the trial Court, each side pro- 
duced a hand-writing expert. Each gave an 
opinion in favour of the party which called 
him. The trial Court did not discuss their 
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evidence but relied on the handwriting ex- 
pert produced by Brijbhushandas because his 
evidence was consistent with the evidence of 
two attesting witnesses. A third handwriting 
expert, Banmali Dwivedi, was called by the 
judgment-debtor, but he was required merely 
to take photographs of the disputed docu- 
ments and the specimen signatures. He was 
not examined by the judgment-debtor as his 
witness. In the disputed signature there is a 
line drawn below the alleged signature of 
Gyasiram. The statement of Brijbhushandas 
js that Gyasiram did not underline his sig- 
nature, when he executed the alleged agree- 
ment. It was he who got it photographed 
before filing in the Court. But in the photo- 
graph the line is there. This means that the 
line must have been drawn while the docu- 
ment was in the iudgment-debtor’s possession. 
The judgment-debtor’s witness, Sitaram, 
Photographer, states that when he took the 
photograph and prepared the negative, there 
was no line under the signature of Gyasi- 
ram. It is not possible to believe him be- 
cause if there was.no line in the negative, it 
could not appear in the print. 

8. Some stress was laid by the learn- 
ed counsel for the appellant on the over- 


writing in the letters“7” and “7” The 
over-writing does not appear in the photo- 
graph, which means that the over-writing 
must have been made after the photographs 
were taken. One possibility is that the over- 
writing was made before the original was 
filed in the Court. The other possibility is 
that the over-writing was made after it had 
been filed in the Court. Learned counsel for 
the appellant excludes the second possibility 
on the ground that as soon as the document 
was filed, it was kept in a sealed cover in 
safe custody of the Court. There could not 
be any tampering thereafter. 

9. The Courts below have’ overlooked 
this feature of the case. 


10. It seems clear to me that the pro- 
babilities of the case speak against the judg- 
ment-debtor’s story that such a compromise 
was arrived at between the parties. 

(i) The suit for redemption was instituted 
on February 18, 1946, and ultimately a final 
decree for redemption was passed by the 
Supreme Court on March 30. 1966. Thus, 
the battle was won by Gvasiram after it had 
been fought for about 20 vears. 

Gi) From March 23, 1962, Gyasiram 
was entitled to rent, the amount of which 
came to Rs. 29,376/- on July 25, 1966, (51 
months at Rs. 576/- per month). He was 
thus to lose this amount of Rs. 29,376/- and 
was to get only Rs. 55,000/-, that is, he was 
to get Rs. 25,624/- only and was to lose his 
title for that paltry sum. 


(iil) There was nothing which remained 
for Gyasiram to do. He had deposited the 
entire amount payable under the decree. A 
final decree had been passed by the Supreme 
Court. All that remained was that Gyasi- 
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gam was-to be delivered possession of the 
property and also the title deeds. Thus, the 
excuse shown in the agreement for sale that 
Gyasiram was fed up with his domestic quar- 
Tels is wholly incredible. 

(iv) Gyasiram had already in his favour 
the decree of the highest Court and had de- 
posited a huge sum of Rs. 46,000/- odd. He 
had become entitled to possession. What 
was he to get under the alleged agreement for 
sale? The sale was apparently to be for a 
consideration of Rs. 1,05,000/-. The agree- 
ment says that the amounts under the decree 
were settled for a lump sum of Rs. 50,000/-, 
which shows that Rs. 50,000/- was to be paid 
by the decree-holder to the judgment-debtor 
and it was provided in the agreement that 
this sum of Rs. 50,000/- would be adjusted 
towards the sale consideration. To put it 
differently, according to the agreement, Brij- 
bhushandas was to pay Rs. 55,000/- to Gyasi- 
ram and Gyasiram was allowed to adjust 
Rs. 50,000/- (Payable by Gyasiram under the 
decree) towards the sale consideration. This 
shows that the agreement was drawn up by 
some one who was completely ignorant of 
Gyasiram having already deposited Rupees 


46,000/- odd. Gyasiram could not pos- 
sibly execute such an agreement; he 
could not agree to adjust Rupees 


50,000/- after having 
by Rs. 46,000/-. There was no question of 
adjustment when he had paid the entire 
money payable under the decree. 


(v) In the same context, 
mentioned that there is no provision in the 
alleged agreement to enable Gyasiram to 
withdraw the amount deposited by him; and 
it could not be, because the first sum of 
Rs. 42,000/-, odd had been attached by an 
order dated February 8, 1959, in execution 

` of a decree in favour of one Laxmichand 
against Brijbhushandas in Suit No. 27-A of 
1961. Gyasiram was aware of that fact. 
The learned Additional District Judge very 
lightly brushed aside this significant feature 
by saying:— 


“Laxmichand has a decree against Brij- 

bhushandas and, therefore, when the amount 
will not be payable to Brijbhusandas as per 
agreement, Gyasiram will be entitled to with- 
draw it. Therefore, there was no necessity 
of its mention in the deed.” 
This observation is without meaning. Laxmi- 
chand having attached that amount, it was 
not payable to Brijbhusandas. How could 
Gyasiram withdraw it? 


(vi) Allegedly a sum of Rs. 5,000/- was 
paid as earnest and Gyasiram was to get only 
Rs. 50.000/- in cash at the time of the re- 
gistration, total Rs. 55,000/-. He was not 
to get Rs. 1,05,000/-. Thus, the agreement 
was self-contradictory. 

(vii) It is not possible to believe that a 
person would lose for Rs. 25,624/-, his pro- 
perty which fetched Rs. 576/- as monthly 
Tent. 


been out of pocket 


it must be 
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(viii) It is not known who drafted this 
1 Gyasiram denies his signature. 
The judgment-debtor’s case is that the agree- 
ment was brought by Gyasiram typed on a 
stamp paper. Apart from anything else, the 
fact that there was a provision for adjust- 
ment of Rs. 50,000/- towards the money pa~- 
able to the judgment-debtor (it already hav- 
ing been deposited in the court and most of 
it having been attached under the decree of 
a third person) is enough to show that Gyasi- 
ram could not get this document prepared. 
It is not known who typed it. The evidence 
of Balkishan Stamp Vendor is that the stamp 
was purchased by one Hukumchand. There 
was no suggestion that Gyasiram is in any 
way connected with any such Hukumchand. 

11. Bearing in mind the above fea- 
tures of Gyasiram’s signature and the impro- 
babilities attending it, it must be held that 
the Courts below erred in finding the execu- 
tion of the document proved. In second 
appeal, this Court is bound by a finding of 
fact arrived at by the first appellate Court, but 
it is not so bound if the lower appellate Court 
ignored important evidence or did not con- 
sider such important features as are present 
in this case. No judicial mind could have 
accepted the alleged agreement. 


, 2% This brings me to the second ob- 
jection. Order 21, Rule 2, Civil Procedure 
Code, enacts as follows:— 

“R. 2 (1) Where any money payable 
under a decree of any kind is paid out of 
Court, or the decree is otherwise adjusted in 
whole or in part to the satisfaction of the 
decree-holder, the decree-holder shall certify 
such payment or adjustment to the Court 
whose duty it is to execute the decree, and 
a Court shall record the same according- 
y. 

(2) The judgment-debtor also may in- 
form the Court of such payment or adjust- 
ment, and apply to the Court to issue a 
notice to the decree-holder to show cause, on 
a day to be fixed by the Court, why such 
payment or adjustment should not be record- 
ed as certified; and if, after service of such 
notice, the decree-holder fails to show cause 
why the payment or adjustment should not 
be recorded as certified, the Court shall re- 
cord the same accordingly. 

(3) A payment or adjustment, which has 
not been certified or recorded as aforesaid, 
shall not be recognised by any Court execut- 
ing the decree.” : 

13. The agreement in question is exe- 
cutory. It has been held by the learned Ad- 
ditional District Judge that an executory 
agreement can be certified; and in support 
of this proposition, he had relied on several 
decisions. 

14. The law contained in Order 21, 
Rule 2, is abundantly clear. No doubt, a 
decree can be adjusted by a. lawful agree- 
ment, which may either be executed or be 
execufory. But the crux of the matter is 
that the adjustment must extinguish the lia- 
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bility either in full or in part. The rule 
contemplates adjustment of existing decree, 
whereby the liabilities under the decree are 
extinguished, either in whole or in part. 
Where there is a mere agreement to adjust 
a decree on fulfilment of future condition 
and the decree continues to be in existence 
pending fulfilment of the condition, then 
‘there is no adjustment. In Udbam Singh V. 
Atma Singh, AIR 1941 Lah 149 it was held 
by a Full Bench that if there is a completed 
contract, which immediately extinguishes and 


takes the place of the decree, that contract . 


is an adjustment within the meaning of 
Order 21, Rule 2, Civil Procedure Code. If, 
on the other hand, there is only an agree- 
ment to adjust a decree on the fulfilment of 
a future condition and the decree is still left 
in existence pending the fulfilment of the 
condition, then there is no adjustment. Tt is 
of course a question to be decided in each 
case whether there has been a completed 
contract or not. In Meghraj v. Keshrimal, 
AIR 1948 Nag 35 the Division Bench laid 
down thus:— ; 

“Agreement to compromise a claim to 
execute a decree may be devided into three. 
classes. In the first class of agreements, the 
decree-holder agrees to give up all his rights 
under the decree on the judgment-debtor’s 
doing something or other, and there is no 
adjustment until the judgment-debtor has 
done whatever he promised. The second 
class of agreements is where the decree-holder 
agrees to give up his rights under the 
decree in return for a promise by the judg- 
tment-debtor to do something or the other; 
on the recording of such an adjustment, the 
decree becomes fully satisfied and the dec- 
ree-holder can enforce the fulfilment of the 
judement-debtors” promise only by a sepa- 
Tate suit. .......cs00- The third class of agree- 
ments is one in which the parties agreed ‘that 
the decree shall be modified in some way of 
other and that the decree-holder shall be en- 
titled to execute the decree as modified but 
not the original decree.” 


When the above dictum is applied to the pre- 
sent case, it is abundantly clear, as I shall 
presently show, that it falls in the first cate- 
gory. In Md. Bashir v. Abdul, ATR 1965 
Cal 209 it was held:— 

“A decree can he adjusted within the 
meaning of Order 21, Rule 2 of Civil Proce- 
due Code by any lawful contract. Such a 
contract may be either executed or executory. 
Tf the liability remains as before, but condi- 
tional upon something to be done in future, 
that is not an adjustment which can be certi- 
fied under Order 21, Rule 2. The adjustment 
must extinguish the liability either in full or 
in part. If the alleged adjustment creates 
a new decree which has to be executed, not 
as an adjustment of the old decree, but 
creating entirely new rights and liabilities, 
then again it is not an adjustment within 
the meaning of Order 21, Rule 2. Order 21, 
Rule 2 contemplates adjustment of an exist- 
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ing decree whereby the liabilities under the 
decree are extinguished either in whole or in 
part.” 

In the present case, the liability under the 
decree was not extinguished. 

45. Learned counsel for the judg- 
ment-debtor relies on P. K. Nair v. N. Krish- 
nan, AIR 1972 Ker 90, Venkatasubba v. Ped- 
dasubbareddi, AIR 1964 Andh Pra 458, 
Gulam Mohamed v. Narendranath, AIR 
1963 Mad 261, Ramanarasu v. Venkata 
Reddi, AIR 1933 Mad 28, Kurani Debya v. 
Jogamaya Debya, AIR 1936 Cal 518, Satya- 
badi Sahu v. Mani Sahu, AIR 1936 Pat 619. 
But the principle laid down in these deci- 
sions is not different from what I have said 
above, although they have expressed it in 
different words. For instance, in the Kerala 
case, cited above, it was observed:— 

“If there were promises to be fulfilled, 
the next enquiry is as to whether the fulfil- 
ment of those conditions alone could op- 
erate as an adjustment or whether there was 
an immediate extinguishment of the decree 
(in part) the decree holder having accepted 
the promise as good consideration for the 
adjustment of the decree.” 


16. The agreement, in the present 
case, does not say specifically that the decree 
is extinguished thereby. All that is said is 
that there has been a “compromise” in re- 
spect of the decree in the manner indicated 
in it. It is incontestable that the agreement 
is an executory one. A sale deed will be ex- 
ecuted by the decree-holder in favour of the 
judgment-debtor and a sum of Rs. 50,000/- 
will be paid by the judgment-debtor to 
the decree-holder. Now, the following stipula- 
tions clinch the issue whether the decree is 
extinguished by the disputed agreement:— 

(a) “Tf, within the time agreed, the 
decree-holder will not execute a sale deed, 
the judgment-debtor will have the right to 
get specific performance through Court.” 

(b) “If the judgment-debtor does not 
get a sale deed executed, the earnest shall be 
forfeited.” 


Adverting first to clause (b), the words 
“earnest shall be forfeited”? (BAYANA ZAPT 
HO JAWEGD are emphatic and mandatory. 
The only consequence of the default of the 
judgment-debtor will be that the earnest shall 
be forfeited. In these- words is deposited 
the intention of, and the agreement between, 
the parties. As will be seen presently, these 
words are eloquent enough to declare that 
the decree is not extinguished; it is kept 
alive and its execution will proceed further. 
The necessary implications of the stipula- 
tion (b) are these:— 

(1) On the forfeiture of the earnest, the 
agreement itself will be extinguished. “Ear- 
nest money is part of the purchase price when 
the transaction goes forward; it is forfeited 
when the transaction falls through, by reason 
of fault or failure of the vendee.” Chiran- 
jit Singh v. Har Swarup, AIR 1926 PC 1 


$ 
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Maula Bux v. Union of India, AIR 1970 SC 
1955, Shree Hanuman Cotton Mills v. Tata 
Air Craft Ltd., ATR 1970 SC 1986. 

(2) The forfeiture of earnest and falling 
through of the agreement will mean that the 
final decree for redemption will be execut- 
able and the decree-holder will be entitled to 
possession of the mortgaged property. On 
the forfeiture of the earnest, the decree-hol- 
der will have no other right. Shri Naokar’s 
argument that the decree-holder can sue the 
judgment-debtor for recovery of Rs. 1,00,000/- 
after six months, cannot be accepted. The 
forfeiture of the earnest means that the 
agreement will have fallen through and the 
right of the vendee (judgment-debtor) to pur- 
chase the property will have come to an 
end. As a necessary concomitant of this, 
the vendor (decree-holder) cannot then sue 
for the recovery of the sale consideration 
from the vendee judgment-debtor. 


(3) This means that during the stipulated 
period of six months, the decree will merely 
remain in suspense. It will not be execut- 
able, if the agreement is carried out and the 
sale deed is executed. But, if the agreement 
will fall through, the decree will be execut- 
ed. To put it differently, the decree will du- 
ting the stipulated period of six months, con- 
tinue to be alive, though it will be dormant. 
There will be no extinguishment of the dec- 
ree, unless the contract will be performed 
and completed. 


17. Even under clause (a) above, if 
the decree-holder does not execute a sale 
deed, the judgment-debtor will have the right 
either to enforce the agreement by specific 
performance on his paying Rs. 50,000/-, or 
he may not exercise that right, that is, he 
may choose not to pay the amount to en- 
title him to enforce the agreement. The 
wording of. the stipulation is indicative 
of an option. . In the latter case, by neces- 
sary implication, the decree-holder will be 
entitled to proceed further with the execu- 
tion of the decree and obtain possession. This 
is because the respective parties will then 
stand in the following positions:— 

(i) The judgment-debtor will have paid 
nothing to the decree-holder, except the al- 
leged earnest of Rs. 5,000/-, while, to his 
credit, the decree-holder had deposited 
Rs. 46,000/-, odd, out of which Rs. 42,000/- 
odd had already been attached in Laxmi- 
chand’s decree against the judgment-debtor. 
In order to be entitled to continue in pos- 
session, the judgment-debtor had to pay 
Rs. 1,00,000/- more. 

Gi) The decree-holder has already been 
Rs, 46.000/- out of pocket. He has already 
complied with the final decree for redemp- 
tion. He will, therefore, be entitled to pos- 
session in execution of the decree. 

Gii) This will mean that the decree will 
remain alive and will be executed in case the 

. judgment-debtor will not exercise his right 
of specific performance of the agreement. 
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174A. From the above analysis, it is 
abundantly clear that both these stipulations 
(a) and (b) keep the decree alive but dor- 
mant. The conclusion is that the decree is 
not extinguished. See also Ramchandra Rao 
v. M. Kutumba Rao, AIR 1967 SC 1637 
(observations in Paragraph 3). 


18. Shri Naokar laid a great deal of 
stress on the words:— 

“Possession of party No. 2 which has 
so far been as that of mortgagee, shall, from 
today, be and continue to be as that of the 
owner.” : 


(Jayadad sadar par abhi tak jo qabja 
muqir No. 2 ka bataur mutahin ke chala 
aa raha hai wah aaj bataur malik ka hoga 
wa rahega.) 


This expression only means that when the 
condition will be fulfilled, vesting of owner- 
ship in the vendee will relate back to the 
date of execution of this agreement. It is 
not possible to interpret this clause as to 
mean that on mere payment of Rs. 5,000/- 
the vendor has at once become the owner 
of the property and his possession converted 
into that of the owner. He had yet to pay 
Rs. 1,00,000/- in the real sense, or he had 
apparently to pay Rs. 50,000/- according to 
the covenant. That is the only reasonable 
interpretation of the said clause, 


19. In the same context, it must be 
remembered that the agreement being unre- 
gistered, ownership could not be transferred 
by it in praesenti. 


20. If the decree was intended to be 
extinguished by the agreement, it was not: 
possible to provide in it for forfeiture of the 
part consideration paid, Rs. 5,000/-. 


21. The conclusion is that the alleg- 
ed executory agreement, in the present case, 
did not extinguish the decree and falls within 
the first of the three categories enumerated 
in AIR 1948 Nag 35 (supra). It could not, 
therefore, be certified under Order 21, R. 2, 
Civil Procedure Code. 


22. The appeal is allowed. The judg- 
ments and orders of the Executing Court and 
the first appellate Court are set aside, and 
the judsment-debtor’s application under 
Order 21, Rule 2, Civil Procedure Code, is 
dismissed. The appellant shall get his costs 
in all the Courts from the respondent Brij- 


bhushandas. 
Appeal allowed. 
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Gyasiram Kaniram Vaish, Appellant V. 
Brij Bhushandas, Respondent. 

Misc. Appeal No. 27 of 1971, D/- 30-11- 
1972, from order of S. P. P. Shrivastava, 
2nd Addl. Dist. J., Gwalior, D/- 31-3-1971. 

Index Note: — (A) T. P. Act (1882), 
Section 92 — Subrogation — Redemption by 
Co-mortgagor — Redeeming co-miortgagor Is 
subrogated to the rights of the mortgagee m 
respect of the rights of defaulting co-mort- 
gagor, . (Para 5) 
Index Note: — @) T. P. Act (1882), 
Section 92 — Even before enactment of Gwa- 
lior State Act No. 4 of Samvat 2001, the 
principles of Section 92, T. P. Act applied 
by virtue of order of the Gwalior Ruler, - 

(Para 

C. B. Agarwal, Miss Veena Mehta, H. G. 
Mishra, R. ‘A. Roman, for Appellant; A. R. 
Naokar, J. R. Sharma, N. K. Jain, V. G. 
Vishwaroop, for Respondent. | 

JUDGMENT:— This appeal arises from 
proceedings under Order 21, Rule 2 of the 
Code of Civil Procedure, in the following 
circumstances. 


2. (a) In 1908, Rajabai executed a 
` mortgage with possession in favour of 
Narayandas for Rs. 9,660/- in respect of the 
houses situate in Lohia Bazar and Dana Oli, 
Lashkar, Gwalior. 
(b) On February 18, 1946, Rajabai 
brought a suit against Brijbhushandas (son 
and legal representative of Narayandas, who 
died in the meantime). During the pendency 
of the suit, Rajabai died, leaving a will be- 
hind, by virtue of which the suit property 
devolved on Gyasiram appellant and Sitaram, 
brother of Smt. Vithabai (respondent No. 2). 
Sitaram also died. Smt. Vithabai is his heir 
and legal representative. 


_ (©) On February 30, 1954, a preliminary 
decree for redemption was passed in the 
above suit (No. 24 of Samvat 2006) in favour 
of Gyasiram and Smt. Vithabai. Under this 
decree, a sum of Rs. 21,354/3/- as principal 
and Rs. 13,798/11/- as interest and further 
interest thereon till the date of payment were 
payable by the mortgagor to the mortgagee 


within six months from that date. 


(d) On March 20, 1959, Gyasiram alone 
applied for a final decree to be passed in his 
favour. In that application, he stated that it 
was on October 16, 1958, that the High 
Court decided the appeal which had been 
preferred by the plaintiffs, “and now, there- 
fore, the plaintiffs have to make deposit as 
per decree. Since Mst. Vithabai plaintiff has 
no right to deposit the money, so appellant 
is making the whole deposit, i.e., Rupees 
21,354/3/- as principal and Rs. 13,798/11/- 
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as interest and further interest from 25th 
May 1946 to 20th -March, 1959, being Rupees 
7051/7/-, aggregating Rs. 42,204/5/-. The 
deposit may be accepted and the defendants 
be notified and required to deliver possession 
of the mortgaged property as also all con- 
nected deeds.” A 

(e) On March 27, 1959, the trial Court 
permitted Gyasiram to deposit the amount. 
It was made clear that the permission did 
not tantamount to extending the time and the 
Court’ reserved its judgment on the question 
whether the deposit would be within time. 
Notice was issued to Brijbhushandas. On 
March 28, 1959, Gyasiram deposited Rupees 
42,204/5/-. 

(f) On April 8, 1959, Brijbhushandas ap- 
peared and stated in paragraph 9 of his ob- 
jections that the amount due under the pre- 
liminary decree came to Rs. 46,882/6/6, while 
the plaintiff had deposited only Rs. 42,204/5/-. 
Therefore, Gyasiram could not be permitted 
to make any deposit. An objection was also 
taken that the amount deposited by Gyasi- 
ram on March 28, 1959, was beyond the time 
fixed in the decree, so that the Court had no 
power to permit the plaintiff to make the 
deposit. > 

(g) On April 9, 1959, Gyasiram further 
deposited a sum of Rs. 4,590/- and prayed 
that a final decree be passed in his favour. 

(b) On April 18, 1959, the trial Court 
held that the deposit had been made beyond 
the time allowed and directed a final decree 
for foreclosure to be drawn up. Aggrieved 
by that order, the appellant preferred an ap- 
peal to the District Court. The appeal was 
rejected as being on an insufficient stamp. 
But the High Court — allowed Gyasiram’s 
revision and remanded the appeal to the Dist- 
tict Court for decision on the merits. 


_ @ On March 23, 1963, the Additional 

District Judge allowed Gyasiram’s appeal 
holding that since the amount had been paid 
before the final decree was passed, it was 
within time. Reliance was placed on O. 34, 
Rule 8, Civil Procedure Code. In the result, 
he directed a final decree of redemption to 
be drawn up in favour of Gyasiram. 
. 0 Before the Additional District Judge, 
it was contended that the amount which 
Gyasiram had deposited was still short by 
Rs. 88/1/-. Brijbhushandas preferred a se- 
cond appeal to this Court. This Court took 
the view that although the amount deposit- 
ed by Gyasiram was within time, yet as 
there was shortage of Rs. 88/1/-, no final 
decree could be passed in his favour. The 
appeal was, therefore, allowed and the order 
of the trial Court was restored. 


(&) Gyasiram appealed to the Supreme 
Court. Their Lordships held that since the 
shortage was on account of the undertaking 
given by- Gyasiram in the matter of stay, it 
could not be taken to be a part of the 
amount due under the preliminary decree. 
Their Lordships, therefore, held that Gyasi- 
Fam was entitled to a final decree in his 
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favour. Accordingly, their Lordships set 
aside the order of this Court and restored 
the order of the Additional District Judge 
(Civil Appeal No. 959 of 1964, decided on 
March 30, 1966). Their Lordships said in 
the judgment:— . 

“We may add that the shortage in ques- 
tion was made good by the appellant soon 
after the order of the Additional District 
Judge and long before the judgment of the 
High Court.” 

(1) On the same day, that is, July 25, 
1966, Brijbhushandas made an application 
under Order 21, Rule 2, Civil Procedure 
Code, and filed a copy of the agreement with 
it, contending that the decree had been ad- 
justed and the same be certified. The judg- 
ment-debtor’s application was allowed by the 
learned Civil Judge. The appeal preferred by 
Gyasiram was dismissed by the Additional 
District Judge. Aggrieved by it, Gyasiram 
filed a Misc. Second Appeal (No. 25 of 
1971), which has been allowed today. 

(m) On January 5, 1968, Smt. Vithabai 
made an Application under Order 21, 
Rule 2, C. P. C. in the Court of the Civil 
Judge stating that she had entered in- 
to a compromise with the judgment-debtor 
by selling, for a consideration of Rs. 50,000/+ 
all her rights, title and interest in the mort- 
gaged property, which she had acquired 
under the decree of redemption, for which 
she had executed a deed of sale dated Janu- 
ary 1, 1968. She said that her claim in the 
decree had been satisfied and prayed that the 
adjustment and satisfaction be recorded and 
certified. She filed a copy of the register- 
ed sale deed. 

(n) Her statement and the statement of 
Brijbhushandas were recorded and on the 
same day the trial Court certified that the 
claim of Vithabai in the decree had been 
satisfied. No notice was given to Gyasiram. 


3.  Aggrieved by that order, Gyasi- 
ram preferred appeal in the District Court 
and urged that Smt. Vithabai had no right 
.to enter into the compromise, as the final 
decree was not in her favour and, secondly, 
the adjustment could not be certified without 
notice to Gyasiram. The appeal was dismiss- 
ed. This is second appeal by Gyasiram. 

4, At the outset, learned counsel for 
the appellant laid stress on the recital in the 
sale deed about payment of consideration to 
Vithabai. Although apparently, the sale was 
for a consideration of Rs. 50,000/-, she was 
paid only Rs. 6,000/-, and, for the balance 
Rs. 44,000/-, it was agreed between the par- 
ties that she would be paid Rs. 200/- per 
month for three years and by the end of 
the third year, the entire sum of Rupees 
44,000/- would be paid. It was suggested 
that this was a collusive transaction. Her 
signature was obtained for a price of Rupees 
6,000/- at the most, I think, all that is not 
material for the decision of this appeal. 

5. It is first contended for the appel- 
lant that there was no final decree in favour 
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òf Smt. Vithabai, although the preliminary 
decree was in favour of both the plaintiffs, 
Gyasiram and Smt. Vithabai. All that the 
learned Additional District Judge has said 
about this point is this:— 


“Tt is apparent that the final decree was 
passed in favour of the plaintiffs. Vithabai 
was also a plaintiff, and preliminary decree 
was also in her favour. On perusal of the 
plaint, judgments and subsequent decrees, it 
is crystal clear that the final decree for re- 
demption was also passed in favour of Vitha~ 
bai along with Gyasiram.” 


In my opinion, this finding is clearly erro- 
neous and disregards material facts. No 
doubt the preliminary decree was passed in 
favour of both Vithabai and Gyasiram. 
Under that decree, a sum of Rs. 21,304/3/- as 
principal and Rs. 13,798/11/- as interest, and 
a further interest thereon till the date of pay- 
ment were payable by the mortgagors to the 
mortgagee within six months from that date, 
However, on March 20, 1959, Gyasiram alone 
applied for a final decree to be passed in his 
favour. On March 28, 1959, he alone depo- 
sited Rs. 42,204/5/-- On April 9, 1959, he 
alone deposited Rs. 4590/- and prayed for a 
final decree to be passed in his favour alone. 
Again, it was Gyasiram alone who made up 
the shortage of Rs. 88/1/-- Gyasiram could 
do so, and he did so. Brijbhushandas filed 
an objection on April 8, 1959, that Gyasi- 
ram alone could not deposit the decretal 
amount. That objection was eventually re- 
jected, Gyasiram was thus subrogated to the 
rights of the mortgagee under Section 92 of 
the Transfer of Property Act, by virtue of 
which “any co-mortgagor shall, on redeeming 
property subject to the mortgage, have, so far 
as regards redemption, foreclosure or sale of 
such property, the same rights as the mort- 
gagee whose mortgage he redeems, may have 
against the mortgagor”. It is nobody’s case 
that Smt. Vithabai had deposited anything 
for payment to the mortgagee under the pre- 
liminary decree. She was, therefore, not en- 
titled to a final decree for redemption. The 
law permits one of the co-mortgagors to 
pay the mortgage money under the prelimi- 
nary decree for redemption, in which case he 
is subrogated to the rights of the mortgagee 
in respect of the co-mortgagor who has not 
paid the decretal amount. It is true that in 
the cause title, Vithabai has also been des« 
cribed as “plaintiff” but the words in the final 
decree show that it was awarded in favour of 
the plaintiff, who deposited the decretal 
amount. It may be mentioned that in the 
decree also, the word “plaintiff” is through- 
out used in singular number and it is not 
out of place to further mention that in the 
decision of the Supreme Court it was said:— 


“It must be held that the appellant was 
entitled to final decree in his favour.” 
It is true that before their Lordships, there 
was no dispute between Gyasiram and 
Vithabai. 





6 What is' important is that on 
April 11, 1962, Vithabai had made an appli- 
cation in the trial Court for a final decree to 
be passed in favour of both the plaintiffs, just 
as the preliminary decree had been passed in 
favour of both the plaintiffs. This was not 
‘accepted by the trial Court. ` It must, there- 
fore, be held that there was no final decree 
in favour of Vithabai. The learned Addi- 
tional District Judge went by surmises and 
the only basis of his finding is that the preli- 

inary decree was in 
plaintiffs. He ignored the provisions of S. 92 
of the Transfer of Property Act. 


7. It was contended by the learned 
counsel for Vithabai that Section 92 of the 
Transfer of Property Act cannot be applied 
to this case inasmuch as that Act was not ap- 
plicable to the territories of the erstwhile 
Gwalior State on the date of the suit. This 
contention is not right. The Transfer of 
Property Act, Gwalior State, Samvat 2001 
(Act No. 4 of Samvat 2001) had come into 
force on January 22, 1945. Section 91 of 
the Gwalior State Act is exactly in the same 
words as Section 92 of the Indian Transfer 
of Property Act (as inserted by Section 47 
of the Transfer of Property Amendment Act, 
No. 20 of 1929), Even before the enactment 
of the Gwalior State Act, the principles of 
the Indian Transfer of Property Act had 
been made applicable by virtue of Circular 
No. 5 of Samvat 1979 by the Gwalior Ruler. 


8. It follows from the above conclu- 
sion that Vithabai was not competent to enter 
into a compromise with the judgment-debtor 
about the final decree and get any adjust- 
ment certified. 


9. Gyasiram stood subrogated to the 
rights of Brijbhushandas, whose mortgage he 
redeemed so that the relationship between 
Gyasiram and Vithabai altered into that of 
mortgagee and mortgagor respectively. In 
other words, Vithabai had the equity of re- 
demption and what she could transfer was 
this equity of redemption alone. Therefore, 
the effect in law of the sale executed by her 
in favour of Brijbhusandas is that Brijbhu~ 
shandas has become the mortgagor in rela- 
tion to Gyasiram in respect of the rights of 
Smt. Vithabai in the mortgaged property. In 
this view of the matter, the sale deed exe- 
cuted by Smt. Vithabai was merely of her 
rights and interest in the mortgaged property 
and those in the preliminary decree passed 
in the suit for redemption against Brijbhu- 
shandas. No doubt, the sale purports to 
transfer to Brijbhushandas all rights of Smt. 
Scr but that does not extinguish the 
lecree. 


16. The appeal is accordingly allow- 
ed. The order of the Civil Judge dated 
January 5, 1968, certifying satisfaction of the 
decree, and the order of the Additional Dist- 
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favour of both the’ 
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rict Judge are set aside. The appellant shall 
get his costs in all the three Courts from the 


respondents. Appeal allowed. 
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(V & C 36) 
SHIV DAYAL, J. 

Bhutnath and others, Appellants v. Mst. 
Toranbai, Respondent. 

Second Appeal No. 917 of 1967, DJ- 
22-10-1971, from appellate decree of B. N. 
Saksena 2nd Addl. Dist. J., Durg, D/- 12-7- 
1967. 


Imdex Note:— (A) Civil Procedure Code 
(1908), Order 23, Rule 3 — Setting aside a 
compromise as mot being voluntary but am 
outcome of coercion — Objection camnot be 
enquired into after the compromise fs re 
corded, either im those proceedings or by 
the Appellate. Court im appeal. (Para 8) 

Index Notes— (8) Oaths Act (1873), 
Section 11 — Acceptance of special oath 
remains conclusive proof of matter stated 
until acted upon by the Court — Suit re- 
mains pending til the Court pronounces 
judgment on its basis — If smit is compro- 
mised meanwhile, acting upom the oath does 
not remain, (ara 9) 


R. K. Pandey, for Appellants; M. V. 
Tamaskar, for Respondent. 


SHIY DAYAL, J.:— This appeal has 
been filed from an order dismissing the de- 
fendants’ appeal under Order 43, Rule 1, 
Civil Procedure Code, which appeal was 
preferred from an order recording compro- 
mise under Order 23, Rule 3, C. P. C., in 
these circumstances. 


2. Mst. Toranbai (resporident) insti- 
tuted a suit against the appellants for-a dec= 
laration that she was the wife of Asaram, 
who was a Police Constable and was killed 
on the frontiers, when on duty, so that she 
was entitled to succeed to the pension which 
became payable, but since Bhutnath (defen- 


dant No. 1) opposed her claim, she filed a 
suit for declaration. 


3. The parties are related as fol- 
lows:— 


UMEDI (dead) = eb (Deft, 8) 
l 


Asaram 
(deceased) 
=Toranbai (pif) 

é On December 12, 1961, the plain- 
tiff offered a special oath to the defendants. 
Bhutnath accepted the oath. However, the 
trial Court did not act upon it immediately 
but fixed 13th December for pronouncing 
its judgment. : However, immediately there- 
after the parties filed a compromise petition. 
e ee ere eee 


| 
Bhutnath 


Adhin 
(Deft. 1) (Deft. 2) 
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That compromise was recorded on the sime 
day, that is, December 12, 1961. Each one 
of them acknowledged to have entered into 
the compromise and to have accepted its 
terms. The trial Court then delivered its 
judgment in accordance with the compro- 
mise and directed a decree to be drawn up 
accordingly. 

5. The defendants preferred an 
appeal contending that the compromise was 
an outcome of coercion perpetrated by the 
plaintiff and her helpers on the defendants. 
They were forced by them to enter into 
the compromise. On certain other grounds, 
the compromise was attacked as not lawful 
and further it was contended that the pro- 
perty other than the subject-matter of the 
suit was included in the compromise so that 
it could not form a part of the decree. The 
first appellate Court rejected all the objec- 
tions, except the last mentioned. In the 

- result, the decree of the trial Court was 
modified to the extent that the part thereof 
relating to the disposal of the property men- 
tioned therein was set aside, while the part 
holding the plaintiff Toranbai to be the 
widow of Asaram was confirmed. 

6. Agerieved by the second part of 
the judgment and decree of the first appel- 
late Court, the appellants preferred: thi 
second appzal. 


7, What the defendants challenge 
here is the order recording the compromise 
under Order 43, Rule 1 (m), C. P. C. 
order recording compromise is appealable, 
but no second appeal lies. It appears that 
since the defendants challenged the order 
recording compromise and also the decree 
passed in accordance with it, they preferred 
a regular appeal and paid ad valorem court- 
fee. From the order recording compromise, 
an appeal lay under Order 43, Rule 1, 
C. P. C., but from the decree an appeal lay 
under Section 96, C. P. C. However, in this 
Court the grievance of the defendants is 
confined to that part of the order of the trial 
Court whereby the compromise was record- 
ed. No second appeal lies from an order 
recording or refusing to record compromise 
under Order 23, Rule 3, C. P. C. But since 
the defendants had preferred a regular 
appeal in the first appellate Court, they pre- 
ferred this second appeal on payment of ad 
‘valorem court-fee. Whether this is heard 
as second appeal or is treated as a revision, 


as there is no substance in it, it must be 
dismissed. 
8. It is first contended that the com- 


promise was not voluntary but was an out- 
come of coercion. If this objection had 
been taken in the trial Court before the 
order of compromise was recorded, the trial 
Court would have enquired into it, but 
after the compromise is recorded, such an 
objection cannot be enquired into in those 
proceedings, nor by the appellate Court 2 
an appeal under Order 43, Rule 1, C. P. C. 
The appellants should have pursued an ap- 
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propriate remedy, if so advised. The state- 
ment of each of the defendants was record- 
ed and each one of them acknowledged to 
have entered into the compromise and to 
have accepted its terms. The first conten- 
tion is rejected. 

9 It is then 
compromise could not be recorded inas- 
much as the plaintiff offered a special oath 
which was accepted by Bhutnath defendant. 
He held the plaintiff’s hand and said that 
she was not the wife of Asaram and, there- 
fore, not his widow. However, the trial 
Court did not act immediately upon that 
oath but fixed the following day for pro- 
nouncing its judgment. But soon thereafter, 
the parties filed a compromise petition and 
the compromise was recorded. The effect 
of the special oath being accepted is that 
by virtue of Section 11 of the Oaths Act, 
the evidence so given against the person who 
offered to be bound by the oath becomes 
conclusive proof of the matter stated. Even 
so, it remains a piece of evidence and unless 
and until, a judgment is pronounced on the 
basis of that evidence, the suit continues to 
be pending and the parties are at liberty to 
enter into a compromise and ask the Court 
to pass a decree in accordance with such 
compromise. That is what was done in the 
present case. The compromise having been 
recorded and a decree passed in accordance 
therewith, there was no occasion left for 
the Court to act upon the special oath 


contended that the 


taken by Bhutnath defendant. The second 


contention is therefore, rejected. 

10. 
suit itself was barred by Section 4 of the 
Pension Act. This contention is merely to 
be recorded to be rejected. The suit was 
not against the State for grant of pension. 
It was for a declaration that the plaintiff 
was the wife and heir of the deceased Asa- 
ram and succeeded to his estate. 


11. The appeal is, therefore, dismis- 
sed with costs. Counsel’s fee Rs. 50/-, i 
certified. 


‘Appeal dismissed. 
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(V 60 C 37) 
P. K. TARE, C. J. AND S. M. N. 
RATNA, J. 


Ram Singh Madhosingh, Petitioner V. 
The Assistant Registrar, Co-operative So- 
cieties, Dist. Indore and another, Respon- 
dents. 

Misc. Peta. No. 86 of 1966, D/- 14-12- 
1972. 
Index Note— (A) M. P. Co-operative 
Societies Act (17 of 1961), S. 64 (1) 
Touching the business of Society — Society 
claiming rent or damages for use and occu- 
pation from stranger — Claim not consist» 


AQ/DQ/A296/73/GKO 


The third contention is that the 
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ent with objects of the Society — Assistant 
Registrar had no jurisdiction under the Act. 
Brief Note:— (A) A Co-operative So- 
ciety took land on lease from State Govern- 
ment. Some portion of the said land was 
found to be occupied by the petitioner and 
hence Society claimed rent or damages for 
use and occupation. Held that the Assist- 
ant Registrar had no jurisdiction under the 
Act, as the said claim was inconsistent with 
the objects of the Society. AIR 1970 sc 
245, Rel. on. (Para © 
Index Note:— (8) M. P. Co-operative 
Societies Act (17 of 1961), Section 64 (3) — ~ 
Finality of decision of Registrar that dispute 
falls within purview of Section 64 — High 
Court’s writ jurisdiction is mot affected. 


e Referred: Chronological 
AiR 1970 SC 245 = 1970 Lab IC 285, 
Co-operative Central. Bank Ltd. v. 
Addl. Industrial oo Andhra 
radesh, Hyderaba 
ATR 1569 SC 1320 =: 1969-1 SCR 887, 
Deccan Merchants Co-operative Bank 
Ltd. v. Dalichand Jugraj Jain 10 
ATR 1962 Madh Pra 265 = 1962 Jab 
LJ 416 (FB), Gokul Prasad v. Lax- Š 
man Singh 
K. A Chitaley, A. M. Mathur, V. S. 
Dabir and Ravindra Kumar Verma, for 
Petitioner: K. K. Adhikari, Dy. Govt, Advo- 
cate (for No. 1), G. M. Chaphekar (for No. 
2), for Respondents. . 


ORDER :— This is a petition under 
Articles 226 and 227 of the Constitution of 
India. 

2, The petitioner has installed a stone 
crushing machine at Jawahar Tekri, Indore 
and it is there since 1961-62. The land oc- 
cupied by the petitioner for the purposes of 
the machine falls within the area in respect 
of which the society holds lease from the State 
Government for stone quarry. On 18-12- 
1963 the society (respondent No. 2) demand- 
ed surface rent from the petitioner for the 
area occupied by the crushing machine at 
the rate of Rs. 27/- per day for 30,000 
square feet or less subject to an additional 
charge of Re. 1/- per day for 1000 square 
feet above this. The basis of this demand 
is the departmental order Annexure A. The 
contention of the petitioner is that this de- 
mand is illegal and that the society can at 
the most claim rent on the basis of dead 
rent. Respondent No. 2 submitted a claim 
under Section 64 of the Madhya Pradesh 
Co-operative Societies Act (hereinafter re- 
ferred to as ‘the Act’) before the Assistant 
Registrar, Co-operative Societies © (respon- 
dent No. 1) for the recovery of Rs. 23.340.00 
as surface rent for the period from 1-6-1963 
to 31-3-1965 vide Annexure ‘B’. On 5-2-1966 
the petitioner filed an application under Sec- 
tion 67 (2) of the Act for permission to be 
represented by a legal practitioner vide An- 
nexure ‘D’. This application was rejected 
by respondent No. 2 vide order (Annexure 


(ara 14) 


Paras 
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E) dated 5-2-1966. On 15-2-1966, the res- 
pondent No. 2 filed an application before 
the respondent No. 1 under Section 68 of 
the Act supported by an affidavit for an at- 
tachment before the award (vide Annexures 
T and ‘G. On the basis of this applica- 
tion the respondent No. 1 passed an order 
of attachment of the stone crushing machine 
and other equipments of the petitioner (vide 
Annexure ‘H’). Being aggrieved thereby the 
petitioner has filed this petition. 

3. e main contention of the petiti- 
tioner is that the dispute between the par- 
ties does not fall within the definition of dis- 
pute as given in Section 64 (2) of the Act, 
and as such the Assistant Registrar (respon- 
dent No. 2) was not competent to entertain 
the claim of the respondent No. 2 and to 
pass the impugned order of attachment. He 
has, therefore, prayed that the order of at- 
tachment be quashed and so also the pro~ 
ceedings before the respondent No. 1. It is 
further prayed that the demand of the res- 
pondent No. 2 be declared to be illegal and 


~ void. 


4. Miscellaneous Petitions Nos. 85 of 
1966, 84 of 1966, 87 of 1966, 88 of 1966, 89 
of 1966, 90 of 1966 and 91 of 1966, which 
have been filed on similar grounds for simi- 
lar relief, have been heard together along 
with this petition as common questions of 
Jaw and fact are involved in them and they 
will be considered in this order. 

E The main point urged by the 
learned counsel for the petitioner is that the 
Assistant Registrar had no jurisdiction what- 
soever to entertain the claim of the society 
(respondent No. 2) under Section 64 of the 
Act. The nature of the dispute and the 
parties to such dispute over which the Re- 
gistrar is competent to exercise jurisdiction 
ate specified in sub-sections {1) and (2) of 
Section 64 of the Act. As laid down in 
sub-section (1) of Section 64 the dispute 
must be touching the constitution, manage~ 
ment or business of a society or the liqui- 
dation of a society. The various clauses of 
sub-section (1) specify the parties to the dis- 
pute. Unless both the conditions are fulfilled 
or, in other words, the parties are of the des~ 
cription given in Section 64 and the dispute 
js of the nature specified thereunder, the Re 
gistrar would not be competent to adjudicate 
the dispute. We have, therefore, to see if 
both these conditions are fulfilled in this 
case, 

6 It was urged by Shri G. M. Cha- 
phekar, learned counsel for the society that 
the dispute in question touches the business 
of the society because the petitioner has 
been allowed to continue stone crushing ope- 
rations on the area leased out to the Society 
by the State Government as its agent or sub- 
agent. We do not, however, find any 
foundation for such a contention in the mate- 
rial on record. .The application which was 
submitted by the society to the Registrar 
under Section 64 states as under in para- 
graph 3 of the application: 
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ql dear al aet gar set at MA 
@ia oe ofa & sae aa ara yada 
se oT st te ae afr F dane a 
MAT a Sst Rea A Rae TA 
er afaare sta gaa sand FY aan 
Gara eat art at we dar sfafefrs 
shad & ard & Syst eta A waTT 34,000 
aime qi a got F wast Ta BAT 
walt SGT GIANT A SI ar ws” 


Thus it would appear that the case of the 
society as laid before the Registrar is that 
because the petitioner is occupying some por- 
tion of the land which is held on lease by 
the society from the Government, the society 


is entitled to recover rent at the 
tate determined by the State Government. 
Thus it is clear that the Society 


is claiming rent or damages for use and oc- 
cupation at the rate determined by the Gov- 
ernment. Such a claim cannot be treated as 
one touching the business of the society. The 
business of the society as indicated in‘ para- 
graph 2 is to take a quarry-lease and to reco- 
ver tax or royalty and to supply material 
etc. The amount claimed by the society can- 
not be described either as tax or royalty and 
it does not concern supply of material or 
taking of quarry lease. The claim, therefore, 
cannot be said to be concerning the business 
of the society. 


7. Shri Chaphekar, learned counsel 
for the society, further urged in the alterna- 
tive that even if the claim of the society is 
treated as one for damages for use and oc- 
cupation of an area covered by the quarry 
lease in favour of the society, it is still a 
claim touching the business of the society. 
We are, however, unable to accept this con- 
tention. ` 


8. The expression “touching. the busi- 
ness” in Section 64 is no doubt of wide im- 
port but in the context in which it is 
used it means a dispute concerning or relat- 
ing to the business of the society and not 
one altogether divorced from such business 
or having a remote bearing thereon. 


9 In Gokul Prasad Moujilal Bharat 
v. Laxmansingh, AIR 1962 Madh Pra 265, 
the expression “touching the business of a 
society” occurring in Section 43 of the Co- 
operative Societies Act, 1912 was considered 
by a Full Bench. The following observations 
in paragraph 7 of the judgment in that case 
are pertinent: 


“A dispute touching, that is to say, hav- 
ing reference or relation to, regarding OF 
concerning, the business of a co-operative so- 
ciety must necessarily have some connection 
with the business of the society. A dispute 
divorced altogether from the business of the 
society cannot be regarded as one touching 
the business of the society. 


ATIR. 


_ 10. In Deccan Merchants Co-opera- 
tive Bank Ltd. v. Dalichand Jugraj Jain, AIR 
1969 SC 1320, their Lordships while dealing 
with the expression “touching the business 
of a society” in Section 91 (1) of the Maha- 
rashtra Co-operative Societies Act, 1961, con- 
sidered the import of the word “business” in 
this connection and observed as under in 
paragraph 17. 

_ “It is clear that the word “business” in 

this context does not mean affairs of a so- 
Ciety because election of office-bearers, con- 
duct of general meetings and management 
of a society would be treated as affairs of a 
society. In this sub-section the word “busi- 
ness” has been used in a narrower sense 
and it means the actual trading or commer- 
cial or other similar business activity of the 
society which the society is authorised to 
enter into under the Act and the Rules and 
its bye-laws.” 
It is, therefore, clear that the word “busi- 
ness” in this context must be construed in a 
narrower sense as including within its pur- 
view only the actual trading or commercial 
or other similar business activities which the 
society is- authorised to enter into under the 
Act. Their Lordships further observed in 
paragraph 22 that although the word “touch- 
ing” is very wide so as to include matters re- 
lating to or concerning the business of a 
society but expressed a doubt whether it 
would include anything, which affects the 
business. Their Lordships further added that 
the word “dispute” covers only such disputes 
as are capable of being resolved by the Re- 
gistrar or his nominee. The aforesaid deci- 
sion was followed by their Lordships in Co- 
operative Central Bank Ltd. v. Addl. Indus- 
trial Tribunal, Andhra Pradesh, Hyderabad, 
AIR 1970 SC 245. 

41. We have carefully examined the 
nature of the dispute as indicated in the ap- 
plication of the society before the Registrar 
vide Annexure B, and we must say that it 
does not disclose that the claim relates to or 
concerns the business of the society as indi- 
cated thereunder. 

412. Tt is further pertinent to note that 
the petitioner being a stranger, the Registrar 
would be competent to exercise jurisdiction 
in relation to a dispute with him only if he 
falls within the purview of clause (c) of 
sub-s. (1) of S. 64 which reads as under : 

“64, (1). Notwithstanding anything con- 
tained in any other law for the time being 
in force, any dispute touching the constitu- 
tion, management or business of a society or 
the liquidation of a society shall be referred 
to the Registrar by any of the parties to the 
dispute if the parties thereto are among the 
following:— ; 

A) sesses sacose orso as oseree weneee oresee seesee 


accses sssssa csasee eeeeee + enone esseco seeese 


(c) a person other than a member of th 
society who has been granted a loan by the 
society or with whom the society has or had 
business transactions and any person claim- 
fag through such a person.” 
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There is absolutely nothing to suggest that 
the society had any business transactions with 
the petitioner. Shri Chaphekar, learned coun- 
sel for the society urged that there was a 
business transaction with him but we can- 
not take note of such an argument without 
any foundation for it in the record. There 
is nothing in the application (Annexure B) 
to show that the petitioner had any kind of 
‘business transaction with the society. Even 
in the return filed on behalf of the society 
there is nothing to support such a contention. 
it is, therefore, obvious that the petitioner 
does not fall within the purview of clause (c) 
of sub-section (1) of Section 64 of the Act. 
We may here mention that it is not the case 
of the society that the petitioner falls under 
any other category specified in sub-section (1) 
of Section 64 of the Act. 

13. Thus from the material on record 
it is clear that both the conditions required 
by Section 64 are not fulfilled in this case 
and as such the Registrar had no jurisdiction 
whatsoever to adjudicate upon a dispute of 
this nature. Shri Chaphekar, learned counsel 
for the society urged that if this objection 
had been raised by the petitioner before the 
Assistant Registrar the society would have 
amended the application (Annexure B) and 
stated all material facts to show that the dis- 
pute falls within the purview of Section 64 
of the Act. We leave that option open to 
the society. It is, however clear that in the 
absence of any material on record to show 
that the Registrar was competent to exercise 
jurisdiction under Section 64 of the Act, the 
order of attachment passed by him cannot 
be sustained and must be quashed. 


14, It is true that under sub-sec. (3) 
of Section 64 of the Act, the Registrar is 
competent to decide whether the dispute falls 
within the purview of Section 64 of the Act 
and such decision cannot be called into ques- 
tion in any Court, but this provision is no 
|bar to the exercise of this Court’s jurisdic- 
tion under Article 226 of the Constitution. 
Since the application before the Registrar did 
{not indicate that the dispute was of the 
nature specified in Section 64 of the Act, it 
was highly improper for the Assistant Regis- 
itrar to adjudicate upon it without satisfying 
{himself as to his jurisdiction in the matter. 
‘Since it appears that there was total lack of 
jurisdiction on the part of the Assistant Re- 
gistrar, the order of attachment passed by 
him cannot be allowed to stand. 


15. The order of attachment passed 
by the Assistant Registrar was challenged 
before us on other grounds as well but it is 
not necessary to consider them because the 
order appears to be without jurisdiction and 
as such wholly illegal. The order is, there- 
fore, liable to be quashed but we do not con- 
sider it proper to quash’the entire. proceed- 
ings because it was submitted before us that 
as the objections which have been raised by 
the petitioner in this Court were not expressly 
Taised before the Assistant Registrar, the 
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society should get an opportunity to amend 
its application so as to bring its claim with- 
in the purview of Section 64. Whether such 
an amendment would be permissible or not, 
it is not necessary for us to consider. That 
would be a matter to be considered by the 
Assistant Registrar, Cooperative Societies. 
We are therefore, of the opinion that it 
would suffice to quash the order of attach- 
ment without quashing the entire proceed- 
ings as a whole. 

16. The petition is, therefore, partly 
allowed and the order of attachment (An- 
nexure H) dated 15-2-1966 is hereby quash- 
ed. In the circumstances of the case, we do 
not make any order as to costs of this peti- 
tion. The security amount shall be refunded 
to the petitioner. Other connected petitions 
shall be disposed of accordingly. 

Petition partly allowed. 


AIR 1973 MADHYA PRADESH 161 
(V 60 C 38) 
P. K. TARE, C. J. AND R. K. TANKHA, J. 
Sidha Ahir, Petitioner v. Devidin and 
others, Respondents. 
Misc. Petns. Nos. 79 and 80 of 1970, 
Dj- 25-10-1972, to quash order passed by 


Board of Revenue, M. P., Gwalior, D/- 19-7- 
1969. 


Index Note: — (A) M. P. Land Revenue 
Code (1959), Section 162 —- Rules under 
Rule 9 — Right to allotment of unoccupied 
land — Not saved on repeal of the provi- 
sion. i 

Brief Note: — (A) An order of allot- 
ment of unoccupied land under Section 162, 
‘M. P. Land Revenue Code, 1959 passed 
without following the procedure laid down 
in Rule 9 of the Rules under the section did 
not create any vested interest or right in the 
allottee which could be said to have been 
saved by virtue of the provisions of Sec. 10 
of the M. P. General Clauses Act, 1957 on 
repeal of the said Code or provision. AIR 
1972 Madh Pra 52, Dist.; AIR 1971 Madh 
Pra 127, Approved. (Paras 5, 7, 9) 


Cases Referred: Chronological 

AIR 1972 Madh Pra 52 = 1971 MPLJ 
998, Onkarlal v. Sardar Khan 

AIR 1971 Madh Pra 127 = 1970 MPLJ 


188, Dolumal v. State of Madhya 
Pradesh 


(1966) Misc. Petn. No. 7 of 1966, Dj- 
10-10-1966 (Madh. Pra), Jatan v. 
The Collector Durg ; 

AIR 1963 SC 354 = (1962) 2 SCR 59, 
Sakharam v. Manikchand 

(1961) 2 All ER 721 = (1961) AC 
901, Director of Public Works v. 


Ho Po Sang 7, 8 
(1895) AC 425° = 64 LJPC 167, Abbott 
v. Minister for Lands 8 


CQ/CQ/A915/73/AGT 


Paras 
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L. P. Singh, for Petitioner; B. C. Verma 
(for No. 1), M. V. Tamaskar Deputy Govt. 
Advocate (for Nos. 2, 4, 5 and 6), for Res- 
pondents. 

TARE, C. Ju— This order shall also 
govern the disposal of Miscellaneous Petition 
No. 80 of 1970 (Deonath v. Devidin and 
others). In these Writ Petitions the two peti- 
tioners challenge the order, dated 19-7-1969, 
passed by the learned Member of the Board 
of Revenue, Gwalior, allowing the revision 
of the first respondent and dismissing the 
petitioner’s application for allotment of land 
under Section 162 of the M. P. Land Reve- 
nue Code, 1959, which was deleted from the 
statute book with effect from 23-4-1964, 
vide Amendment Act No. 25 of 1964. 

2-3. The petitioner, Sidha applied for 
allotment of Khasra Nos. 305, 409, 436 and 
600, while the petitioner, Deonath applied 
for allotment of Khasra Nos. 168, 169, 174, 
175 and 465 under Section 162 of the M. P. 
Land Revenue Code, 1959. The first respon- 
dent, Devidin, who was a former Pavaidar, 
claimed that land to be his on the basis that 
it was his Sir land and asserted that he had 
been in possession. An application to the 
Tahsildar was made on behalf of the peti- 
tioner on 5-8-1961. The Tahsildar, by order, 
dated 5-4-1962, negatived the contention of 
the first respondent and allotted the land to 
the respective petitioner. Against that order 
the first respondent filed an appeal before the 
Sub-Divisional Officer, who, as per the order, 
dated 21-8-1967 (Petitioner’s Annexure A-2) 
rejected the appeal. A second appeal filed 
before the Additional Commissioner was also 
dismissed vide order, dated 29-3-1968 (Peti- 
tioner’s Annexure A-3). However, the Board 
of Revenue, by order, dated 19-7-1969 (Peti- 
tioner’s Annexure A-4) allowed the revisions 
filed by the first respondent, with the result 
that the allotment of land made in favour of 
the respective petitioner stood cancelled. The 
claim of the first respondent, Devidin claim- 
ing the land for himself was also rejected. 
As regards the question whether the case 
should be remanded to the Court of the Tah- 
sildar, the Board of Revenue expressed the 
opinion that as Section 162 of the M. P. 
Land Revenue Code, 1959, had been deleted 
from the statute book, there was no ground 
for remanding the case to the Court of Tah- 
sildar and no fresh allotment could be made 
in favour of a person after the repeal of the 
Section. At this stage it is relevant to note 
that the Board of Revenue recorded a speci- 
fic finding that the order. of allotment passed 
in favour of*the respective petitioner was il- 
legal inasmuch as the procedure prescribed 
by Rule 9 of the Rules framed under Sec- 


tion 162 of the M. P. Land Revenue Code, 


1959, had not been followed and the condi- 
tions mentioned in that Rule did not exist. 
In that view of the matter, the Board of 
Revenue refused to remit the case of the res- 
pective petitioner to the Tahsildar for a fresh 
consideration. Thus, by implication the peti- 
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tioner’s application for allotment of land 
stood dismissed. The present writ petitions. 
are directed against the said order passed by 
the Board of Revenue. 

4, On these facts the material ques- 
tion for consideration arises whether the peti- 
tioner had any interest or right by virtue of 
the fact that a wrong order, dated 5-4-1962 
came to be passed in his favonr. It is true 
that the order of the Tahsildar was passed: 
when Section 162 of the M. P. Land Reve- 
nue Code, 1959,-was on the statute-book. 
However, by the time the appellate order of 
the Sub-Divisional Officer came to be passed, 
the said section had already been repealed. 
We think it proper to take a note of Rule 9, 
framed under Section 162 of the M. P. Land’ 
Revenue Code, 1959, which is as follows; and 
which prescribes the following procedure: 


“R. 9. — The following procedure shalt. 
be followed in respect of allotment of land 
under the rules: 


(i) The patwari shall prepare a state- 
ment of unoccupied land available for 
disposal from the record prepared under 
the rules framed under Section 233 and 
submit the same to the Tahsildar by the 
30th September each year, after getting 
it certified by the Patel or the Chairman: 
of the Gram Sabha or Gram Panchayat, 
as the case may be, Immediately after 
submission of the statement to the 
Tahsildar the patwari shall issue a pro~ 
clamation in the village in Form ‘A’ in» 
viting applications within 15 days from: 
the date of issue of the proclamation. 
All such applications shall be made to 
the Tahsildar in Form ‘B’, in the case 
of an individual and in Form ‘C’ in the 
case of a Co-operative Society. (Such 
application shall not be required to be 
stamped with Court-fee stamps in view: 
of Government of Madhya Pradesh. Law 
Department Notification No. 25235-CR- 
95-XXI-B, Dated the 21st August, 1961). 


(ii) After the date fixed for the 
receipt of applications, the Tahsildar 
shall prepare a list of all the applicants: 
stating in brief the particulars of land’ 
applied for by each and forward it to 
the Gram Panchayat or Gram Sabha, 
as the case may be. with a notice in 
form ‘D’ asking. it to furnish. within 15: 
days of the date of receipt of the 
list, its report on the suitability or 
otherwise of the applicants for the al- 
lotment of land. The Gram Panchayat 
or Gram Sabha shall send their re- 
commendations to the Tahsildar withim 
such period. The Tahsildar shall visit 
each village. if possible, or suitable cen- 
tres, after one week of the notified date 
of receipt of such reports and whether 
a report is received or not. he shall 
hold a meeting of the residents of the 
village in which the land to be allotted’ 
is situate, on the date and at the place 
to be announced by beat of drum at 





1973 


least three days before the meeting. If 
the land to be allotted is situated in an 
uninhabited village such meeting shall 
be held in any one of the neighbouring 
villages after giving wide publicity in 
respect thereof in other neighbouring 
villages also. 


On the date and at the place an- 
nounced for the meeting. the Tahsildar 
shall read out the list of the applicants 
(and particulars of land applied for) to 
the people assembled and explain in 
short the principles of allotment con- 
tained in the foregoing rules. The 
Tahsildar shall then. invite the opinion 
of the people assembled on the applica- 
tions by show of hands. He shall note 
on the applications whether they carry 
the unanimous verdict of the people in 
favour of allotment or are recommend- 
ed by the majority. If there is no un- 
animous verdict or recommendation of 
the majority. the Tahsildar shall try to 
find out whether any agreement can be 
reached among the applicants them- 
selves in the matter of allotment. Fail- 
ing such agreement, he shall make his 
recommendations on the applications 
giving the consideration to the report, 
if any. of the Gram Panchayat or the 
Gram Sabha. He shall decide any ob- 
jections summarily. 


(iii) The Tahsildar shall decide the 
case on spot if he is competent to do so. 
else he shall make his recommendation 
to the Sub-Divisional Officer. The lat- 
ter, if he is competent to pass orders, 
may either accept the proposal of the 
Tahsildar or, for reasons to be recorded 
in writing, may make such modifications 
therein as he may deem fit and pass 
orders accordingly within one week 
from the date of receipt of the proposal 
from the Tahsildar. In other cases fall- 
ing within the powers of the Collector, 
the Sub-Divisional Officer shall submit 
the cases with his recommendations to 
the Collector, who. if he accepts the 
proposal for allotment of land. may ac- 
cord sanction with the approval of the 
Commissioner.” 


5. It is pertinent to note that the 
Rule requires certain records to be 
prepared by the Patwari, which may be 
certified by the Gram Sabha or the 
Gram Panchayat, as the case may be; 
and the Patwari has to submit a state- 
ment to the Tahsildar after which a 
proclamation in form ‘A’ would have to 
be issued in the village inviting applica- 
tions within 15 days from the date of 
issue of the proclamation. Thus, the 
first thing to be ascertained was that 
some land was available for allotment. 
Unless that report be made by the Pat- 
wari to the Tahsildar in consultation 
with the Gram Sabha or the Gram 
Panchayat, no proclamation could be 
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issued and there would be no question 
of inviting applications. Obviously no 
person could gate-crash into the Court 
of the Tahsildar demanding the land 
should be allotted to him unless these’ 


prerequisites were present. In this 
view of the matter there can be no 
doubt that the application filed by the 


respective petitioner before the Tahsil- 
dar was not tenable in law and it could 


-not at all be considered to be an ap- 


plication which might be valid and 
which could be considered under Rule 9, 
coupled with Section 162 of the M. P. 
Land Revenue Code, 1959. To that ex- 
tent we certainly are in agreement with 
the view expressed by the Board of 
Revenue that the application filed by the 
respective petitioner was an invalid ap- 
plication. in law and such an applica- 
tion. which was initially invalid and un- 
tenable. would not confer any right, 
whatsoever, on the petitioner to claim 
any land by way of allotment. 


6. Cases were cited before us 
where some rights were created in 
favour of persons before the repeal of 
a statute, of course, if vested rights be 
created in favour of a person before 
the repeal of a statute. usually there is 
a provision saving that vested right and 
if there be no provision. then it is Sec- 


- tion 10 of the Madhya Pradesh General 


Clauses Act. 1957. which would’be at- 
tracted in respect of a State Legislation. 
It may be pertinent to reproduce Sec- 
tion 10. which is as under :— 


. “Section 10 — Effect of repeal — 
Where any Madhya Pradesh Act repeals 
any enactment then. unless a different 
intention appears the repeal shall not— 

sae ti satung not in force or 
existing a e time at which : 
takes effect; or ; B e 

(b) affect the previous operation of 
any enactment so repealed or anything 
duly done or suffered thereunder: or 

_ (c) affect any right, privilege, ob- 
ligation or liability, acquired. accrued or 
incurred under any enactment so re~ 
pealed: or 

(d) affect „any penalty. forfeiture or 
punishment incurred in respect of any 
offence committed against any enact- 
ment so repealed; or i 

(e) affect any investigation, legal 
proceeding or remedy in respect of any 
such right, privilege. obligation. liability, 
penalty forfeiture or punishment ag 
aforesaid; 
and any such investigation, 
ceeding or remedy may be instituted, 
continued or enforced. and any such 
penalty. forfeiture or punishment may 
be imposed. as if the repealing Madhya 
Pradesh Act had not been passed,” 


T The learned counsel for the 
petitioner invited attention to the word« 


legal pro- 
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ing of sub-section (e) of the said Sec- 
tion, which states that the repeal shall 
not affect any investigation, legal pro- 
ceeding or remedy in respect of any 
such right, privilege, obligation, liabi- 
lity, penalty, forfeiture or punishment. 
We may observe that the words used 


are “remedy in respect of any such 
right”. In order that the said sub-sec- 
tion may be attracted. some right 


should have been created in favour of 
a party. For instance. we may advert 
to the case of Onkarlal v. Sardar Khan, 
1971 MPLJ 998 = (AIR 1972 Madh Pra 
52) wherein a valid order of allotment 
under Section 162 of the M. P. Land 
Revenue Code, 1959. was passed by a 
Tahsildar and it was thereafter wrong- 
ly set aside. The Division Bench, pre« 
sided over by Bishambhar Dayal. C. J. 
and Raina, J. held that the fact that Sec- 
tion 162 of the M. P. Land Revenue 
Code, 1959, had subsequently been re- 
pealed would not affect the vested right 
that had been created in favour of a 
party by virtue of a valid and legal 
order of allotment passed prior to the 
repeal of Section 162 of the M. P. Land 
Revenue Code, 1959. Thus. in that case 
there was actually a valid order of allot- 
ment passed prior to the repeal of the 
Section and if an appellate Court had 
wrongly reversed that order, the repeal 
did not affect that vested right, which 
had already been created in favour of a 
party. The Division Bench relied on 
the English case of Director of Public 
Works v. Ho Po Sang. (1961) 2 All ER 
721 at p. 731. Incidentally the said 
Division Bench also referred to an ear- 
lier Division Bench case of this Court 
in Dolumal v. State of M.. P. 1970 MPLJ 
188 = (AIR 1971 Madh Pra 127), 


8. Adverting to the case of Dolu- 
mdl v. State of M. P.. (AIR 1971 Madh 
Pra 127) (supra). the said case. in our 
opinion, is precisely on the point in 
question and we fully agree with the 
observations made by the Division 
Bench, presided over by Dixit. C. J. and 
Bhave, J. in the said case. We may use- 
fully reproduce the observations of the 
said Division Bench, which have our 
respectful concurrence :— 


“Shri Padhye, however. urged that 
even if it is held that the proper forma- 
lity was not observed by the Additional 
Collector, the case can be remanded to 
him for taking appropriate steps on the 
application filed by the petitioner. This 
prayer cannot be granted in view of the 
fact that by Act No. 25 of 1964 the 

P. Land Revenue Code. 1959. has 
been amended with the result that Sec- 
tion 162 has been omitted. There is 
no power left now with the Collector 
to allot any land and no useful pur- 
pose can be served by remitting the case 
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to the Additional Collector. This Court 
in Jatan v. The Collector. Durg Mise. 
Petn, No. 7 of 1966, D/- 10-10-1966 
(M. P.) held :— 


‘The effect of the amendment is 
that the authority of the Collector to 
allot the land has been withdrawn. The 
Ordinance came into force on 23-4-1964, 
while the impugned order was passed 
on 31-7-1964. On that date it is obvi- 
ous, the Additional Collector had no 
authority and jurisdiction to sanction 
the exchange. The order is without 
jurisdiction and is liable to be quashed.” 


The same is the position here, .The 
Collector has no jurisdiction now to 
pass any orders under Section 162. The 


fact that the application for allotment ` 


was filed before the amendment of the 
M. P. Land Revenue Code. 1959. is of 
no consequence. The Amending Act 
No. 25 of 1964 has not preserved the 
applications previously filed. Shri Pa- 
dhye. however. urged that by opera- 
tion of Section 10 of the M, P. General 
Clauses Act (equivalent to Section 6 of 
the Central Act) the rights accrued are 
saved even when a statute is repealed. 
The petitioner, according to Shri Pa- 
dhye. is thus entitled to pursue his ap- 
plication. This contention is not cor- 
rect. Except as to transactions past 
and closed a statute after its repeal is 
as completely obliterated as if it had 
never been enacted. The result is that 
all the proceedings pending at the time 
of the repeal must be rendered ineffec- 


tive unless the repealing statute pro- 
vides otherwise. Section 10 of tha 
M. P. General Clauses Act, however, 


provides an exception that even when 
the repealing statute is silent, all the 
rights acquired and all the liabilities 
incurred can be worked out as if the 
statute was not repealed. But it must 
be noted that what is unaffected by the 
repeal of a statute is a right acquired 
or accrued under it and not a mere 
‘hope or expectation of’, or liberty to 
apply for, acquiring a right (1961) 2 
All ER 721 at p. 731. A distinction is 
drawn between a legal proceeding for 
enforcing a right acquired or accrued 
and a legal proceeding for acquisition 
of a right; the former is saved whereas 
the latter is not. The dictum of the 
Privy Council in Abbot v. Minister for 
Lands. (1895) AC 425 at p. 431 (PC) to 
the effect that mere right to take advant- 
age of an ‘enactment without any act 
done by an individual towards availing 
himself of that right cannot properly be 
deemed a right accrued’ was approved 
by their Lordships of the Supreme 
Court in Sakharam v. Manikchand, AIR 
1963° SC 354. though that dictum was 
not applied in the circumstances of that 
case. We are, therefore. of the view 
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that the mere right existing at the date 
of a repealing statute to take advantage 
of provisions of the statute is not a 
right accrued and that the Collector 
lost all rights of granting applications 
pending before him on the date of the 
repeal of Section 162 of the M. P. Land 
Revenue Code.” 


9. In this view of the matter, 
the position is quite ‘clear that the 
Board of Revenue was justified in dis- 
missing the application of the respec- 
tive petitioner by implication and by 
refusing to remand the case to the Tah- 
sildar for consideration of the question 
of allotment afresh. Evidently. what 


remains now after the repeal of the 
Section is the mere application of the 
respective petitioner, which is not a 


valid application and which is not ten- 
able in law. From this point of view, 
we have no doubt that remanding the 
case to the Court of the Tahsildar could 
have served no useful purpose and it 
would have been absolutely futile. 


10. As a result of the discussion 
aforesaid, these Writ Petitions fail and 
are accordingly dismissed with 
Counsel’s fee in each case shall be 
Rs. 100/-, The balance of the security 
amount after deduction of costs be re- 
funded to the respective petitioner. 

Petitions dismissed. 
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Index Note:— (A) M. P. Accommo- 
dation Control Act (41 of 1961). Section 
12 (3) — Section bestows upon the ten- 
ant salutary and overriding protection 
provided he strictly complies with the 
requirements of Section 13. (Para 7) 


. Index Note— (B) M. P. Accommo- 
dation Control Act (41 of 1961). Section 
13 (2) — Section provides a machinery 
for assuring the defendant the special 
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deposit regularly arises only after the 
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Dabir and K. M. Agarwal, for Non- 
applicant. 

SHIV DAYAL, J.:— This revision 
is from an order passed by the First 


Additional District Judge, Raipur, strik- 
ing out the defence under Section 13 (6) 
of the M. P. Accommodation Control 
Act, 1961, (hereinafter called the Act). 


2. Facts material for this revi« 
sion are these: 


(a) The suit from which this revi~ 
sion arises was instituted on 3-9-1968 
by the respondent against the petition~ 
ers, for ejectment and recovery of 
arrears of rent (Civil Suit No. 10-A of 
1969). In this suit. the plaintiff claim- 
ed Rs, 1,600/- as arrears of rent from 
June 1, 1968, to July 31. 1968. at the 
date of Rs. 800/- per month. The 
grounds of ejectment under Section 12 
of the Act were more than one. in- 
cluding the ground under Section 12 (1) 
(a) on the averment that ,the defen~ 
dants did not pay arrears of rent with- 
in the statutory period after receipt of 
the demand notice from the plaintiff. 
On 23-9-1968. the writ of summons was 
served on the defendants. On 15-10- 
1968. they applied for time to file writ- 
ten statement, which was granted by 
the Court. On 23-11-1968. a written 
statement was filed. in which the suit 
was resisted, inter alia, on the ground 
that by an order dated 3-4-1954, 
Rent Controlling Authorities had fixed 
Rs. 200/- per month as the fair rent 
of the suit premises. Before us stress 
was laid on provisions contained in Sec- 
tion 7 (1) and Section 6 (1) of the pre- 
sent Accommodation Control Act of 
1961. f 


(b) In the meanwhile, on 31-10- 
1968. the plaintiff had made an applica- 
tion under Section 13 (6) of the Act for 
directing the defendants to deposit 
all arrears of rent and, alternative- 
ly. to strike out his defence. It may 
be noted that by this time. no written 
statement had been filed so that there 
was no question of striking out the de= 
fence on that date, This application 
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remained pending. On 1-2-1969. the 
defendants filed their reply to the 
plaintiffs application under Section 13 


. (6) On 5-9-1969, the trial Court passed 
the following order :— 


“It is, therefore, ordered that the 

defendants shall deposit: the arrears of 
Rs, 1600/- and the arrears at the same 
rate till the filing’ of the written state- 
ment within a month from today. For 
the time spent after the institution of 
the suit he would continue depositing 
the rent of the current month on the 
15th of each succeeding month and he 
shall also along with that deposit Ru- 
pees 400/- towards the arrears and go 
on depositing till the decision of the 
suit by the 15th of ‘every month. The 
arrears of Rs. 1600/- and those till the 
filing of the written statement shall be 
deposited on or before the 6th October 
and then continue to deposit the rent 
and Rs, 400/- from the arrears from 
15th November, 1969 onwards.” 
It is obvious enough that this order was 
massed by the trial Court on the first 
part of the plaintiff's application dated 
31-10-1968. and since it gave the de- 
fendants time to deposit the arrears of 
rent, the alternative prayer of the 
plaintiff for striking out the defence 
stood rejected, ` 


(c) On 31-1-1970. the plaintiff filed 
another application under Section 13 
(6) of the Act. alleging that the defen- 
dants did not comply with the order 
dated 5-9-1969. By this time the de- 
fendants had deposited Rs, 12,400/- on 
9 different dates. On 3-2-1970, the de- 
fendants filed their reply to the plain- 
tiffs application, On 10-2-1970. the 
trial Court passed an order striking out 
the defence. On 19-8-1970. the defen- 
dants filed a revision from that order 
(Civil Revision No. 261 of 1970). which 
was decided on 15-7-1970. remanding 
the case for a fresh decision after hear- 
ing both the parties. 

(d) In the meantime. during the 
pendency of the abovesaid Civil Revi- 
sion in this Court. the defendants had 
filed an application in the trial Court 
on 28-4-1970 under Section 13 (2) of the 
Act for fixing a reasonable provisional 
rent. In this long application, the de- 
fendants repeated their case as stated 
in the written statement saying what 
they had been paying as rent from 
time to time; alleging that on 3-4-1954, 
the appellate authority. under the pro- 
visions of the C. P. and Berar Letting 
of Houses and Rent Control Order, 
1949. had fixed and determined Rs. 200/- 
as the fair rent, and showing how they 
were persuaded to pay more thereafter. 
On 17-10-1970. the plaintiff filed his reply 
to the defendants’ application dated 
28-4-1970. 
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3. By his order dated 10-9-1971, 
what the learned trial Judge held may 
be summed up thus :— 

(i) Since the defendants did not 
move the Court within the time pre- 
scribed in Section 13 (1) of the Act 
and the Court accepted the agreed rate 
of rent to be payable in its order dated 
5-9-1969. the defendants could not ask 
the Court to fix reasonable provisional 
rent, 

(ii) Since the defendants did not 
make an application under Section 13 (1) 
to extend time, the same could not be 
extended. 

(iii) There was no good ground for 

not complying with the order dated 
5-9-1969. 
In the result, he struck out the defence 
under Section 13 (6) of the Act. Al- 
though he did not pass any specific 
order on the defendants’ application 
for fixation of reasonable provisional 
rent, his order shows that he treated it 
as barred by time. It is from that 
order dated 10-9-1971 that the present 
revision was filed by the defendants. 


4. Essentially two contentions 
are raised in this revision. (i) The trial 
Court was bound to decide the defen- 
dants’ application under Section 13 (2); 
and (ii) the trial Court struck out the 
defence without having regard to all the 
facts and circumstances of the case and 
without any application of the mind to 
the true position of the law. The order 
of the trial Court will deprive the peti- 


tioners from defending the suit effec- 
tively. 
5. When this revision was plac- 


ed before a learned single Judge of this 
Court, he found that two decisions of 
another learned single Judge in Lach- 
man Prasad v, Amolakchand, 1969 Jab 
LJ (SN) 15 and Parasram v. Damadilal, 
1970 MP LJ 956. required reconsidera- 
tion in the light of a Division Bench 
decision in Firm Ganeshram Harvilas v. 
Ramchandra. 1970 MP LJ 902 = (AIR 
1971 Madh Pra 104). He, therefore. re- 
commended the revision to be heard by 
a larger Bench. That is how this revi- 
sion is before us. We have heard learn- 
ed counsel for both parties. 

6. The relevant provisions of the 
Act may be reproduced here, 

"12 (1) Notwithstanding anything ' 
to the contrary contained in any other 
law or contract, no suit shall be filed 
in any Civil Court against a tenant for 
his eviction from any accommodation 
except on one or more of the following 
grounds only. namely:— 

(a) that the tenant has neither paid 
nor tendered the whole of the arrears 
of the rent legally recoverable from him 
within two months of the date on which 
a notice of demand for the arrears of 





|the defendant is served with the 
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rent has been served on him by the 
landlord in the prescribed manner; 


x x x 

13. (1) On a suit or proceeding be- 
ing instituted by the landlord on any 
of the grounds referred to in Section 
12, the tenant shall, within one month 
oi the service of the writ of summons 
on him or within such further time as 
the Court may. on an application made 
to it, allow in this behalf, deposit in 
the Court or pay to the landlord an 
amount calculated at the rate of rent 
at which it was paid, for the period for 
which the tenant may have made 
fault including the period subsequent 
thereto upto the end of the month pre- 
vious to that in which the deposit or 
payment is made and shall thereafter 
continue to deposit or pay. month by 
month, by the 15th of each succeeding 
month a sum equivalent to the rent at 
that rate. 


(2) If in any suit or proceeding re- 
ferred to in sub-section (1). there is 
any dispute as to the amount of rent 
payable by the tenant. the Court shall 
fix a reasonable provisional rent in re- 
lation to the accommodation to be de- 
posited or paid in accordance with the 
provisions of sub-section (1) till the 
decision of the suit or appeal, 


x x 

(6) If a tenant fails to depot or 
pay any amount as required by this 
section, the Court may order the de- 
fence against eviction to be struck out 
and shall proceed with the hearing of 
the out 

x x 

2 (3) No order for the eviction of 
a tenant shall be made on the ground 
specified in clause (a) of sub-section (1), 
if the tenant makes payment or depo- 
sit as required by Section 13”, 

Ti It is clear that the operation 
of Section 13 (1) commences as soon - 
wri 


Jof summons of the suit based on any 


1(1), 


|salutary and overriding protection. 
the strictly complies with the 


ground under Section 12. Section 13 
Section 13 (6) and Section 12 (3) 
are correlated with one another. Sec- 
tion 12 (3) bestows upon the big 
i 
require- 
in which case, no 

can be passed 


ments of Section 13. 
decree for eviction 


{against him, although he may have in- 


curred the liability of eviction under 
Section 12 (1) (a). But. if he does not 
strictly comply with the requirements 
of either of the two parts of Section 13 
(1), upto the end’ of the trial, he loses 
that special protection which he would 
have earned under Section 12 (3). Fur- 
ther, any. non-compliance with re- 


Vquirements of either part of Section 13 
*(1) may bring about the penal conse- 
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quence of his defence being struck out 
under Section 13 (6). The two conse- 
quences are distinct and independent 
of each other, as pointed out in Chitra- 
kumar Tiwari v. Gangaram. 1966 Jab 
LJ 1028 and Jagdish Kapoor v, New 
Education Society. Jabalpur, AIR 1968 
Madh Pra 1 = (1967 Jab LJ 859) = 
(1967 MP LJ 837) (FB). 


8. In 1970 MP LJ 902 = (AIR 
1971 Madh Pra 104) (supra), the object, 
scope and effect of Section 13 (2) have 
been stated by another Division Bench 
of this Court. We must add that the 
following position also emerges clear on 
a true construction of the provisions 
contained in Sections 13 (1). 13 (2), 13 


(i) When the provisions of S. 13 (6) 
and those of Section 12 (3) are borne in 
mind, the importance of sub-section (2) 
of Section 13 seems to be outstanding. 
But for this sub-section (2). the land- 
lord could put the tenant to harassment 
and embarrassment by claiming an ex- 
orbitant amount as arrears of rent due 
by him, or an exorbitant rate of rent; 
and the tenant would have been com- 
pelled to make a choice either to make 
a deposit of that sum and at that rate, 
or to run the risk of incurring the pe- 
nalty under Section 13 (6) and also of 
TE the special right under Section 
(ii) Seċtion 13 (2). inter alia. pro- 
vides a machinery for assuring the de- 
fendant the special right under Section 
12 (3) and it affords protection to the 
tenant from the consequences of Sec- 
tion 13 (6) When the reasonable pro- 
visional rent is fixed, the tenant can, 
with immunity. go on depositing rent 
in accordance therewith and on the 
dates specified in Section 13 (1). 

(iii) Sub-section (2) is not control- 
led by sub-section (1). There is no time 
prescribed within which a dispute can 
be raised under sub-section (2). How- 
ever, since the first part of Section 13 
(1) begins to operate no sooner than 
the writ of summons is served on the 
defendant and it requires the tenant to 
deposit arrears of rent within one month 
thereof, he must either (a) raise the 
dispute within that one month; or (b) 
if he raises the dispute after one month, 
deposit the arrears of rent within one 
month as required by the first part of 
Section 13 (1) and also deposit rent as 
required by the second part of that 
section, upto the date of raising the dis- 
pute. In the latter case, if he has not 
complied with the requirements of Sec- 
tion 13 (1). his application under Sec- 
tion 13 (2) can in that sense be said to 
be too late. 

(iv) It is the duty of the defendant 
to produce prima facie evidence when 
he raises the dispute under S, 13 (2) 


(6) and 12 (3) of the Act:— 
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either in the written 
by a separate application, ‘before or 
after the filing of the written state- 
ment. At any rate, he is bound to pro- 
duce such evidence on the date which 
the trial Courts fixes for that purpose. 

(v) As soon as a dispute under Sec- 
tion 13 (2) is raised, it is the duty of 
the trial Court to determine reasonable 
provisional rent forthwith. if. in its 
opinion, there is before it sufficient ma- 
terial for that purpose. Otherwise. it 
must fix a very early date and call 
upon the parties to produce prima facie 
evidence supported by affidavits on the 
date so fixed and then. after consider- 
ing such evidence as may be produced 
by the parties, determine the reasonable 
provisional rent forthwith. As far as 
possible, the provisional rent should. be 
fixed before the next payment under 
Section 13 (1) becomes due. 

(vi) The defendant is 
raise the dispute under 
even before the written statement is 
filed. Section 13 (2) does not require 
any separate application to be made. 
If the dispute has been raised in the 
written statement, the Court cannot re- 
fuse to determine provisional rent on 
the ground that a separate application 
has not been made. Raising of a dis- 
pute under Section 13 (2) is applying 
for such determination, 

(vii) If there is any dispute as to 
the amount of rent, Section 13 (2) en- 
joins the Court that it shall fix a pro- 
visional rent. It is mandatory. A duty 
is cast upon the Court itself For no 
reason can the Court refuse to fix pro- 
visional rent. The parties must also 
invite the attention of the Court to 
the relevant facts for such fixation, 

(viii) Since Section 13 (1) is con- 
trolled by Section 13 (2), it follows that 
as soon as a dispute under Section 13 
(2) is raised and it is brought to the 
notice of the Court, the operation of 
Section 13 (1) is arrested so far as the 
amount to be deposited is concerned 
and it remains in suspense until provi- 
sional rent is fixed. 

(ix) It is. therefore. the duty of the 

Court to make a record, in its proceed- 
ings of the day. that such a dispute 
arises in the suit. 
_ (x) The effect of fixation of provi- 
sional rent under Section 13 (2) is far- 
reaching, If there has been no default 
before the dispute is raised and the 
tenant deposits rent regularly and punc- 
tually as required by both the parts of 
Section 13 (1). upto the date of judg- 
ment, he earns the protection of Sec- 
tion 12 (3). Further. he does not incur 
the risk of his defence being struck out 
under Section 13 (6). 

9. In the present case, the de- 
fendants raised the dispute as to the 


statement or 


entitled to 
Section 13 (2) 
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amount of rent in the written statement 
itself, which was filed on November 23, 
1968. It was filed within the time 
granted by the Court, but reasonable 
provisional rent -was not fixed by the 
Court even in its order dated Septem~ 
ber 5. 1959. which contains the defen- 
dants’ allegations from which the dis- 
pute as to the amount of rent arose. 
What the trial Court did was that it 
merely extended the time upto 6-10- 
1969 for the first payment. that is. ac- 
cording to the first part of Section 13 


_ (1), directing them to deposit Rs, 1600, 


which were claimed in the suit and 
also the arrears upto 23-11-1968. and 
gave further facility of going on depo- 
siting the arrears which accrued due 
after 23-11-1968, by instalments of 
Rs. 400/- per month, along with the 
current rent due after 6-10-1969. On @ 
careful perusal of the entire order. we 
find that the attention of the trial 
Court was fixed merely to the plain- 
tiffs application under Section 13 (1)/ 
(6). The trial Court did not at alk 
apply its mind to the question of fixa- 
tion of provisional rent within the 
meaning of Section 13 (2). If it had, it 
would have asked the parties to satisfy 
it prima facie about it, and particularly 
regarding the alleged order of the Rent 
Controlling Authority passed in 1954, 
fixing Rs, 200/- as fair rent within the 
meaning of the C, P, and Berar Let- 
ting of Houses and Rent Control Order, 
1949. The Court would have believed 
it or disbelieved it. And, if believed, 
it would have considered its effect, The 
Court would have also considered in 
what circumstances. the defendants 
paid rent at higher rate, Although no 
elaborate trial of the issue was neces- 
sary. yet a summary enquiry was cer~ 
tainly required, But nothing was done 
about it. In fact. it said in the last 
paragraph of the order that if the de- 
fendants thought that the plaintiff had 
compelled them to pay exorbitant rent. 
they could have moved the Rent Con- 
trolling Authority immediately after 
1-9-1966, It: appears ‘to us beyond doubt 
that there was misapprehension of the 
law on the part of. the Court in not 
treating the dispute as to the amount 
of rent having been raised in the writ- 
ten statement. as one under Section 13 
(2) and about the duty of the Court 
under that section. In fact. it was also 
for the plaintiff to have invited the at- 
tention of the Court so that the defen- 
dants would not unnecessarily gain any 
advantage on account of the omission 
to fix reasonable provisional rent under 
Section 13 (2). It was only when the 
defendants made an application on 28-4- 
1970, styling it as one under Section 13. 
(2). that the plaintiff filed a reply and. 
the trial Court considered the question 
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which it should have decided as expedi- 
tiously. after 23-11-1968. as possible. 
Even in its order dated 10-9-1971, the 
trial Court did not fix any provisional 


rent because at this stage it thought 
the application was barred by time. 
Although we have already said that 


Section 13 (2) does not prescribe any 
time limit within which the dispute can 


be raised, yet, in the present case. the 
trial Court having extended time for 
the first deposit upto 6-10-1969 (by 


order dated 5-9-1969). even in that view 
of the matter, the dispute could be 
raised before 6-10-1969. The written 
statement had already been filed on 
23-11-1968 in which the dispute as to 
the amount of rent had been raised. 
‘Therefore, looked from any angle, it 
must be said that the trial Court erro- 
neously refused to exercise its jurisdic- 
tion under Section 13 (2) of the Act 
and this calls for interference in revi- 
sion, We would have directed the trial 
Court to decide the dispute and fix a 
reasonable provisional rent in the light 
of this order and of the decision in 
1970 MPLJ 902 = (AIR 1971 Madh 
Pra 104) (supra). 


10. What we have just now said 
would have further resulted in setting 
aside the order passed by the trial 
Court under Section 13 (6), because 
when provisional rent is required to be 
fixed under Section 13 (2). it is from 
the date of such fixation that the de- 
fendant’s liability to deposit rent under 
Section 13 (1) begins. which is apart 
from the liability of the defendant to 
deposit rent before the dispute under 
Section 13 (2) is raised. In the present 
case, the trial Court extended time up- 
to 6-10-1969 for the first deposit. that 
is, under the first part of Section 13 (1), 
and since the dispute as to the amount 
of rent had been raised on 23-11-1968, 
that is. before 6-10-1969. the defence 
could be struck out only on the norn- 
compliance with the requirements of 
Section 13 (1). after fixation of provi- 
sional rent. In this view of the matter, 
since the occasion for striking out the 
defence had not arisen, the order under 
revision. whereby the defendants’ de- 
fence has been struck out must be set 
aside as without jurisdiction, 


11. As said above, 
have sent back the case to 
Court for first fixing the provisional 
rent, but this has become unnecessary 
because, at the fag end of the hearing, 
Shri Munshi, learned counsel for the 
defendants offered that this Court may 
fix Rs. 800/- as the provisional rent 
which the defendants would deposit 
within such reasonable time as this 
Court may fix. In our opinion. the 
concession is right. Almost four years 


we would 
the trial 
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have already passed after the institution: 
of the suit so that the trial of the suit 
must itself be expedited. We find from: 
the issues framed in the suit that the- 
questions pertaining to the fixation of 
reasonable rent are also subject-maiters. 
of issues in the suit. Secondly. although. 
the defendants’ allegation is that in 
1954, Rs, 200/- was fixed as the fair 
rent, yet they admit that thereafter 
they paid rent at a higher rate. It will. 
not be proper to enter into any elabo- 
rate enquiry into the circumstances. 
stated by them to show why they paid’ 
a higher rent subsequently, Thirdly. al- 
though the defendants rely on another- 
order passed by the Rent Controlling: 
Authority under Section 11 of the pre- 
sent Act, its effect will have to be seen. 
Shri Munshi has sought four months’ 
time to deposit all the arrears at the- 
provisional rate, but we think that only 
two months’ time should be granted. 
12. The revision is allowed. The- 
order of the trial Court dated Septem- 
ber 10, 1971. striking out the defence, 
shall stand set aside. provided the de- 
fendants deposit in the trial Court. om 
or before June 30, 1972, all arrears of 
rent due by them upto May 31. 1972, 
at the provisional rate of Rs. 800/- per 
month and continue to deposit at the- 
same rate on the dates specified in the 
second part of Section 13 (1) of the 
Act, The rent so deposited shall be 
adjusted according to the rate payable- 
by the defendants as would be deter~ 
mined in the final judgment of the suit. 
The defendants’ application: dated 28-4- 
1970 shall thus stand disposed of. Par- 
ties shall bear their own costs in this- 
revision. 
Revision allowed. 
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Index Note:— (A) Hindu Succession- 
Act (1956), Section 6 Proviso, Expln, Í 
aA Concept of notional partition — Scope- 
of, 


Brief Note:— (A) The Hindu Suc- 
cession Act, 1956 has left undisturb- 
ed the law relating to Mitakshara co- 
parcenary and coparceners, as it was in: 
force prior to the commencement of 
the Act. except in so far as that law 
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-is modified by Section 30 and the pro- 
viso to Section 6 of the Act. On the 
-death of a coparcener, if he is survived 
by female or male relative as is speci- 
fied in the proviso to Section 6. by ope- 
ration of the Explanation I to that pro- 
viso, a notional partition is deemed to 
have been effected immediately before 
‘the death of such coparcener, by which 
-the share of the deceased is separated. 
‘The share so separated thus devolves, 
by virtue of the proviso. on the perso- 
nal heirs of the deceased instead of 
vesting in the other coparceners by sur- 
vivorship. Such a partition does not 
‘bring about disruption of the coparce- 
‘nary. It is only the interest of the de- 
ceased which is separated. The copar- 
cenary. minus the interest of the de- 
-ceased, continues with its own incidents. 
“The surviving coparceners continue as: 
such, (Para 9) 
Index Note:— (B) Civil P, C. (1908), 
Section 47 — Decree against father in 
respect of pre-partition debt — After 
father’s death if executable against sons. 
(X-Ref:— Hindu Law — Joint family 
— Son’s liability for father’s debt), 
Brief Note:— (B) A decree passed 
-against him during his lifetime in a 
- suit in respect of pre-partition debt can 
ibe executed after his death against the 
Shares obtained by the sons on 
tion and that is the exclusive remedy of 
the decree-holder, His remedy does not 
lie by way of a separate suit, In such 
execution proceeding. the son is at 
liberty to show that the property in 
his hands is not liable to pay the debts 
-of ‘his father. Al these questions fall 
within the purview of Section 47, AIR 
1952 SC 170. Relied on. Case law dis- 
cussed. (Paras 11. 12. 14) 
“Cases Referred: Chronological Parag 
AIR 1952 SC 170 = 1952 SCR 544, 
Pannalal v. Naraini 11. 14 
AIR 1938 Nag 24 = ILR (1938) 
Nag 136. Jainarayan v. Sonaji pee 
AIR 1935 Pat 275 = ILR 14 Pat 
732 (FB), Atul Krishna Roy v. 
Lala Nandanii 41 


R. K. Pandey, for Appellants; R. S. 
“Dabir and A. P, Tare. for Respondents. 


JUDGMENT :— This second appeal 
arises from a suit for joint possession 
of 3/4th share of the appellants in the 
land sold in execution of a decree 
-against their father. The suit was re- 
-sisted by the purchaser and the decree= 
holders. The trial Court dismissed the 
-suit not only on the merits but also 
“holding that the suit was not compe- 
tent, being barred by Section 47 of the 
‘Code of Civil Procedure. The first ap- 
pellate Court dismissed the plaintiffs’ 
-appeal, although it held that the suit 
-was not barred by Section 47, Civil 
‘Procedure Code, 
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parti-'. 


ALR. 


2. Shyamlal and Ramanui. in 
execution of their decree against Shan- 
kardutt, father of the appellants, got 
attached and sold the suit lands. They 
were purchased by Sanatkumar  (res-= 
pondent No. 1). After the decree was 
passed against him. Shankardatta died 
and the execution proceeded against his 
sons, the appellants. When the sale 
took place, the appellants were warty 
to the execution proceedings. 


3. After the sale this suit was 
brought by the appellants, The main 
contention in the suit was that Shankar- 
dutta was addicted to gambling and the 
debts for which the lands were sold 
were Awyawaharik, that is, immoral, 
The trial Court found the issue not 
proved. The first appellate Court 
a meg that finding against the plain- 
tiffs, 


4, In this second appeal. two 
new points have been raised for the ap- 
pellants. It is first contended that by 
virtue of Section 6 of the Hindu Suc- 
cession Act, 1956. as soon as Shankar- 
datta died, his death effected a notional 
partition of the ancestral property so 
that what could be sold in execution 
of the decree was merely the share of 
Shankardatta, which would have fallen 
to his lot. if there had been a partition 
of the joint family properties immedi- 
ately before his death. The second 
contention is that it was for the decree- 
holders or the purchaser to prove what 
was actually sold, that is. whether it 
was the entire estate sold. or merely 
the interest of the deceased Shankar- 
datta and for this purpose, they should 
have produced documentary evidence 
from the record of the execution pro- 
ceedings, i 


5. In my opinion. the first con- 
tention is misconceived, The Hindu Suc- 
cession Act has not interfered with the 
Hindu Law relating to Mitakshara co- 
parcenary as it stood immediately be- 
fore the commencement of that Act. ex~ 
cept on two points. The first is con- 
tained in the proviso to Section 6 and 
the second in Section 30 of that Act. 
The latter partly encroaches upon the 
Mitakshara Law that a coparcener in a 
joint family cannot make a valid gift 
or bequest of his interest in the copar- 
cenary property so as to defeat the 
rights of survivorship of the other 
members, to this limited extent that by 
virtue of that section a coparcener is 
competent to dispose at will his un- 
divided interest in the coparcenary pro- 
perty. I shall now deal with the 
effect of the proviso to Section 6, 


6. Under the Hindu Law. as it 
was in force before the commencement 
of the Hindu Succession Act. 1956. the 
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andivided interest of a coparcener in 
joint family property. on his death, 
devolved by survivorship upon the sur- 
viving members of the coparcenary:. 
This rule is still maintained in Section 


© of the Act. but the proviso creates a 


departure to a limited extent. 


7. The proviso enacts that if the 
deceased coparcener leaves surviving 
(a) a female relative specified in clause 
I of the Schedule. or (b) a male rela- 
tive specified in that clause. who claims 
through such female relative. then the 
interest of the deceased in the Mita- 
kKshara coparcenary property devolves 
on his own heirs according to the pro- 
visions of this Act either by testa- 
mentary or intestate succession. as the 
case may be but not by survivorship: 
and the undivided interest of the de- 
‘ceased will be deemed to be that share 
‘tin the property. which would have been 
allotted to him if a partition of the 
property had taken place immediately 
pefore his death. Thus the interest of 
a deceased copancenary. if he died 
without making a testamentary disposi- 
tion of it. devolves by intestate suc- 
cession upon his heirs who are among 
the 12 preferential heirs specified in 
clause I of the schedule. 


8. However, it may be noted 
that this provision merely incorporates 
the concept of a notional partition for 
the limited purpose of enabling suc- 
cession and computation of the interest 
of the deceased coparcener which, 
otherwise, would have devolved by sur- 
vivorship and also for the ascertain- 
ment of the shares in that interest of 
the heirs specified in clause I of the 
schedule. Subject to such carving out 
of the interest of the deceased coparce- 
mer, the other incidents of the coparce- 
mary are left undisturbed and the joint 
family continues without disruption, It 
is not correct to think that in a case 
where the proviso to Section 6 comes 
into play. the status of the joint family 
is disrupted on the death of a coparce- 
mer. The purpose of the legal fiction 
introduced by these provisions is 
limited, 

9. The above 
summarised thus:— 


(1) The Hindu Succession Act, 1956, 
ynas left undisturbed the law relating 
‘ito Mitakshara coparcenary and copar- 
ceners, as it was in force prior to the 
commencement of the Act. except in so 
ifar as that law is modified by Section 
30 and the proviso to Section 6 of the 
Act. (2), On the death of a coparcener, 
Jif he is survived by such female or 
male relative as is specified in the pro- 
viso to Section 6. by operation of the 
\Explanation I to that proviso. a no- 
{tional partition is deemed to have been 


position may be 
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effected immediately before the death 
of such coparcener, by which the share 
of the deceased is separated. The share 
so separated thus devolves. by virtue of 
the proviso. on the personal heirs of 
the deceased instead of vesting in the 
other coparceners by survivorship. (3) 
The legal fiction, which brings about 
such notional partition, does not prevail 
any farther. Such a partition does not 
bring about disruption of the coparce- 
nary. It is only the interest of the de- 
ceased which is separated. The copar- 





cenary. minus the interest of the de- 
ceased, continues with its own inci- 
dents. The surviving coparceners con- 
tinue as such, 

10. Examined in that light. it 


must be said that on the death of Shan- 
kardatta his 1/4th undivided interest 
would be deemed to have been sepa- 
rated by notional partition (since it is 
not in dispute that the proviso to Sec- 
tion 6 came into play in his case), This 
means that Shankardatta’s 1/4th share 
devolved on his heirs specified in 
clause I of the schedule which include 
the appellants. while the remaining 
3/4th was the remaining share of the 
appellants by virtue of their being the 
surviving coparceners. What Shri Pan- 
dey. contends is that this 1/4th share 
alone was liable to be attached and 
sold in execution of the decree against 


Shankardatta after his death but not 
the appellants’ 3/4th share. because 
after the said notional partition. the 
property of the appellants was not 


liable for the debts of their father. In 
my opinion. the latter part of this con- 
tention must be rejected. 


11. The law on the subject may 
be_recapitulated thus:— (1) The sons are 
liable to pay the debts contracted by 
their father for his own personal bene- 
fit at a time when he was joint with 
them, but they are not so liable if the 
debts were incurred for an immoral or 
illegal purpose. (2) This liability of the 
sons to pay their father’s debts arises 
from an obligation of piety and religion 
but that liability does not extend to 
the debts which are tainted with im- 
morality, (3) This liability, however. is 
not personal and’ the father’s creditor 
is not entitled to proceed against the 
person or separate property of the 
sons. The liability is limited to their 
interest in the joint family property. 
(4) The sons are not liable for a debt 
contracted by the father after parti- 
tion. (5) However, even after partition, 
the sons are liable for  pre-partition 
debts of their father subject to the 
same condition that they are not im- 
moral or illegal, (6) If a suit is institut- 
ed against the father before partition 
for the recovery of pre-partition debt. 
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the sons are liable even after partition, 
to satisfy the decree passed against 
their father. (7) If a suit in respect of 
a pre-partition debt was brought after 
the partition, but the father died pend- 
ing the suit, and his separated sons are 
brought on record as his legal repre- 
sentatives, the remedy of the decree- 
holder against the shares obtained by 
the sons on partition. lies in execution 
proceedings and not by way of a separate 
suit. See Pannalal v. Mst. Naraini, 1952 
SCR 544 = (AIR 1952 SC 170). where 
the view taken by majority in the Full 
Bench decision in Atul Krishna Roy v. 
Lala Nandanji, ILR 14 Pat 732 = (AIR 


1935 Pat 275). has been disapproved. 
(8) If. however. a suit is instituted 
against the father after partition. the 


decree passed against him cannot be 
executed against the sons and a sepa- 
rate suit will have to be brought against 
the sons before their shares can be 
reached, although the liability of the 
sons to pay the pre-partition debts of 
the father is beyond doubt. See 1952 
SCR 544 = (AIR 1952 SC 170) (supra), 
where the position stated in Jainarayan 
v. Sonaji, AIR 1938 Nag 24 = ILR 
1938 Nag 136 was held to be sound 
(9) The above propositions relating to 
the pious obligations of sons. grandsons 
and great-grandsons to pay their ances- 
tral debts to the extent of their inte- 
rest in the joint family property are 
not affected by the Hindu Succession 
Act, 1956. : 


12. Judged by the above tests 
since, in the present case, the debts 
were incurred by Shankardutta before 
the notional partition. which would be 
deemed to be brought about by the fic- 
tion contained in the proviso to Sec- 
tion 6 of the Hindu Succession Act and 
the Explanation I to that proviso, and 
since a suit had been instituted against 


Shankardatta and a decree passed in 
it in hig lifetime. that decree itself 
could be executed against the appel- 


lants who were brought on record as 
his legal representatives, Therefore. the 
3/4th share of the appellants in the 
joint family property was liable to pay 
the judgment debt and the sale in 
favour of Sanatkumar was valid. The 
first contention is. therefore. rejected. 


13. Regarding the second conten- 
tion, there was no pleading nor issue 
and. in my opinion. neither was neces- 
sary. It was the plaintiffs’ case that 
the suit land was sold in execution of 
the decree which means that the entire 
land was sold. This point was not 
taken either in the trial Court or in 
the first appellate Court. It being a 
mixed question of law and fact. cannot 
be allowed to be raised here for the 
first time. 


Hatesingh v. Kishan 


A.I R. 


14. This brings me to the ques- 
tion whether the appellant’ suit was 
competent. The trial Court had answer- 


‘ ed this question in the negative but the 


first appellate Court answered it in the 
affirmative. The decision of the first 
appellate Court runs counter to the 
ruling of the Supreme Court in 1952 
SCR 544 = (AIR 1952 SC 170) (supra). 
There, it is held that a decree passed 
in a suit in respect of pre-partition debt 
against the father can be executed 
against the shares obtained by the sons 
on partition and that is the exclusive 
remedy of the decree-holder. 








the property in his hands is not liable 
to pay the debts of his father. All 
these questions fall within the purview! 
of Section 47 of the Code of Civil Pro- 
cedure. Therefore. a separate suit is 
barred. Accordingly this suit was not 
competent. 

15. The appeal is dismissed with 


costs, 
Appeal dismissed. 





AIR 1973 MADHYA PRADESH 172 
V 60 C 41) 
(INDORE BENCH) 
S. R. VYAS, J, 

Hatesingh Munnalal, Applicant v. 
Kishan Saligram and another. Opposite 
Parties. 

Civil Revn, No. 507 of 1970. D/- 
28-4-1971. 

Index Note:— (A) Stamp Act (1899), 
Section 2 (17) — Mortgage deed — 
Where a document purporting to be @ 
mortgage deed was compulsorily regis- 
trable and was not registered, the same 
could not be said to have effected any 
transfer and is not liable to stamp duty. 
AIR 1953 Mad 764 (FB), Rel. on. (X-Ref: 
— T. P. Act (1882), S. 58). (Paras 5, 7) 

Index Note:—(B) Stamp Act (1899), 
Soe I, Art, 35 — Liability to stamp. 

uty. 


Brief Note:— (B) Where the docu- 
ment does not amount to actual demise 
of the land, in favour of a defendant 
the document cannot be said to be an 
agreement of lease for the purposes of 
stamp duty. AIR 1928 Bom 553, Rel. 
on. 





(Para 11) 
Cases Referred: Chronological Paras: 
AIR 1953 Mad 764 = (1953) 1 Mad 
LJ 620 (FB). Crompton Engi- 
neering Co. Ltd., Madras v. 
Chief Controlling Revenue Au- 
thority, Madras : 6, T 
KP/AQ/G388/72/RMP 
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AIR 1928 Bom 553 = 30 Bom LR 
1296, In re Maneklal Manilal 11 
S5. L. Garg for Applicant; S., G. 
Gokhale. for Opposite Party. 

. ORDER :— The  plaintiff-non-appli- 
cants instituted a suit against the appli- 
eant on the allegations that on 17-5- 
1964 accounts were settled between 
them and the defendant; that an amount 
of Rs. 7237/- was found due from the 
plaintiffs to the defendant; that for the 
payment of this amount the plaintiffs 
had mortgaged with possession suit 
lands with the defendant as per docu- 
ment of that date; that the aforesaid 
land was mortgaged with possession 
with the defendant for a period of 8 
years as a mode of repayment of the 
aforesaid amount; that this transaction 
was against the provisions of the M. P. 
Land Revenue Code and that in spite 
of the defendant being called upon to 
restore the possession of the suit lands, 
the defendant has not done so. 


2. The defendant in his written 
statement denied the allegations made 
in the plaint and alleged that the rela- 
tions of a landlord and tenant subsists 
between the plaintiffs and himself; that 
the suit lands were leased to him for 
a period of 8 years; that the document 
relied upon by the plaintiffs is neither 
stamped nor registered and that the 
plaintiffs were not entitled to any relief. 

3. After issues were raised, evi- 
dence was recorded, During the exami- 
nation of the plaintiffs witnesses an un- 
stamped and unregistered document 
dated 17-5-1964 was sought to be ten- 
dered in evidence. An objection was 
raised on behalf of the defendant (sic) 
that this document was either an instru- 
ment of lease or an instrument of 
mortgage and that because of being not 
‘stamped and registered it was not ad- 
missible in evidence, The learned trial 
Judge by his impugned order dated 15- 
9-1970 held that the disputed document 
mas required to be stamped either as 
an instrument of lease or as an instru- 
ment of mortgage. Accordingly without 
giving any decision as to the nature of 
the document it was found that it was 
liable to duty and penalty amounting to 
Rs, 2062-50 payable by the defendant. 
It is against this order that the present 
application has been filed. 

4. The defendant contends that 
the view taken by the learned trial 
Judge is erroneous and is liable to be 
set aside. On behalf of- the plaintiffs. it 
was contended that being an interlocu- 
tory order the present application was 
mot maintainable and that the 
defendant should have followed 
the other remedies provided for in 
the Stamp Act,’ I have considered the 
respective contentions raised by both 
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the parties. In my opinion. this appli- 
cation must be allowed for the follow- 
ing reasons. 


5. I will first consider as to whe- 
ther the aforesaid document was liable 
to be stamped as a deed of mortgage. 
For the purposes of stamp duty. it is 
the definition of a ‘mortgage-deed’ 
given in clause (17) of Section 2 of the 
Stamp Act, which will require conside- 
ration. ‘Mortgage deed’ has been defined 
Py a e 2 (17) of the Stamp Act as 
under:— 


“‘mortgage-deed’ includes every 
instrument whereby, for the purpose of 
securing money advanced, or to be ad- 
vanced. by way of loan, or an existing 
or future debt. or the performance of 
an engagement, one person transfers. or 
creates, to, or in favour of. another, a 
right over or in respect of specified pro- 
perty.” 

According to the aforesaid` definition of 
‘mortgage-deed’ the essential ingredients 
of a mortgage deed are as under:— 


(1) The instrument must be for the 
purpose of securing money advanced or 
to be advanced. by way of loan, or an 
existing or future debt. or the perform- 
ance of an engagement: 

(2) One person must 
create to, or in favour 
right; 


(3) Such right must be over or in 
respect of a specified property: and 


i (4) The transfer must be valid in 
aw. 

Even assuming that the first three es- 
sential ingredients mentioned above are 
present in the disputed document dated 
17-5-1964, it is clear that the last in- 
gredient, namely. there must be a 
transfer and the said transfer must be 
valid in law does not appear to be pre- 
sent in this case, -Accordingly to this 
definition. the transfer contemplated by 
the definition of ‘mortgage-deed’ must 
be complete in Jaw. According to Sec- 
tion 59 of the Transfer of Property Act 
where the principal money secured is 
one hundred rupees or upwards. and 
mortgage, other than a mortgage by 
deposit of title deeds. can be effected 
only by a registered instrument signed 


transfer or 
of another, a 


by the mortgagor and attested by at 
least two witnesses, Section 58 of the 
Transfer of Property Act defines the 


‘mortgage’ as the transfer of an interest 
in specific immovable property for the 
purpose of securing the payment of money 
advanced or to be advanced by way of 
loan, an existing or future debt or the 
performance of an engagement which 
may give rise to the pecuniary liability. 
Thus, according to the provisions of 
Sections 58 and 59 of the Transfer of 
Property Act, there can be no transfer 
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of interest in immoveable property if 
the principal money secured is more 
than one hundred rupees unless the 
mortgage is effected by a registered in- 
strument signed by the mortgagor and 
attested by at least two witnesses. 


6. The document in question is 
not a registered instrument. It is no 
doubt signed by the mortgagor and pur- 
ports to be attested by two witnesses 
but for want of registration the docu- 
ment could not and in fact has not 
transferred any interest in immoveable 
property. It might purport to transfer 
but in fact there was no transfer of 
any interest in immoveable property, If 
the document in spite of being defici- 
ently stamped, had been registered, 
then apart from the question of defici- 
ency of stamp duty the mortgage would 
have otherwise been complete, What is 
the legal effect in such cases so far as 
the question of payment of stamp duty is 
concerned, when an insufficiently stamp- 
ed and unregistered document which 
might purport to transfer an interest in 
immoveable property of the value of 
more than rupees hundred but which in 
fact does not transfer. for want of re- 
gistration, any interest in immoveable 
property, was considered in a Full Bench 
decision of the Madras High Court in 
Crompton Engineering Co, Madras 
Ltd. v. Chief Controlling Revenue Au- 
thority. Madras, AIR 1953 Mad 764 (FB) 
where it was held:— 

“That the transfer contemplated by 
Section 2 (17) Stamp Act. is a transfer 
valid in law, should be obvious. Such 
a valid transfer would not have been 
effected under the document dated 22-3- 
1948, which was neither attested nor 
registered. Under Section 59, T. P. 
Act. a valid mortgage can be effected 
only when the instrument is (1) signed 
by the mortgagor: (2) attested by at 
least two witnesses; and (3) registered.” 
It was further held in this case as 
under :— 

“The very difference between the 
definition of an instrument in Section 2 
(14) and mortgage deed in Section 2 (17) 
should show that the ‘transfer’ provided 
for in Section 2 (17) is a transfer valid 
in law. To make a document liable to 
stamp duty as a mortgage deed it is 
not enough if the document purports te 
effect a transfer, It must ‘transfer’.” 

7. . Considered in the light of the 
aforesaid definition of ‘“mortgage-deed” 
and its interpretation by their Lordships 
of the Madras High Court in Crompton 
Engineering Company’s case. AIR 1953 
Mad 764 (FB) (supra). with which I res- 
ipectfully agree, it must be said that 
isince for want of registration the dis- 
puted document did not effect any trans- 


fer valid in law and is therefore. not 
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liable to as a mortgage- 
deed. 

8. The next question ihat arises 
for consideration is as to whether the 
document was liable to be stamped as. 
an instrument of lease. The word ‘lease” 
has been defined in clause (16) of Sec- 
tion 2 of the Indian Stamp Act as 
under :— 

“ ‘lease’ means a lease of immovable 
property, and includes also-— 

(a) a patta; 

(b) a kabulivat or other under- 
taking in writing not being a counter- 
part of a lease. to cultivate. occupy or 
pay or deliver rent for. immovable pro— 
perty. 

(c) any instrument by which tolls 
of any description are let; 

(d) any writing on an application 

for a lease intended to signify that the 
application is granted.” 
It is evident from the aforesaid defini~ 
tion that it is an inclusive definition. 
and not exhaustive. If the document ir 
question can be treated either as a Patte 
or a Kabuliyat or answers any of the 
descriptions given in sub-clauses (c) and 
(d) of clause (16) of Section 2 of the 
Stamp Act. then certainly the docu- 
ment will be liable to stamp duty as 
provided by Article 35 (iii) of Schedule I 
of the Stamp Act, 


; 9. Any document known as Patta 
is a lease of land for cultivation and is 
generally granted by either a Govern- 
ment Officer or the holder of a superior 
title to a cultivator. This is not a case 
where the document in question was 
executed either by a Revenue Officer of 
the Government or a Jamindar or a 
Proprietor or the holder of the superior 
title. This document, therefore. cannot 
tbe treated as a Patta mentioned in Sec- 
tion 2 (16) of the Stamp Act, 

10. The disputed document can-- 
not also be treated as a Kabuliyat or 
other undertaking to cultivate. occupy 
or pay or deliver rent for. immovable 
property by a lessee. The disputed 
document is executed by the plaintiff, 
who are the recorded holders of the 
land in dispute and not by the defen- 
dant Hatesingh. who was to cultivate 
these lands. Accordingly. the document 
cannot be regarded as a Kabuliyat by @ 
lessee in favour of the lessor. 


11. The document simply recites 
that the plaintiffs owe a total amount of 
Rs. 7,273/- under a pronote that certain: 
fields) the total area of which is about 
20 Bighas shall be cultivated by Hate- 
singh from Samvat vears 2021 to 2028 that 
the grass growing on the boundaries of 
these fields shall be used by the plain- 
tiffs and that other incidental charges: 
for the maintenance of the boundaries 
shall be borne by them. The questions 
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is as to whether this document can be 
treated as an agreement to lease. Ac- 
cording to Article 35 of Schedule I of 
the Stamp Act even an agreement to 
lease is chargeable with the same dutv 
as the lease deed itself. It has been 
held ‘in re, Maneklal Manilal, AIR 
1928 Bom 553 that though for the pur- 
poses of stamp duty an agreement to 
lease is included in the word ‘lease’ 
under the Stamp Act, but an agreement 
to lease must amount to an actual demise 
and not an agreement to lease for the 
purposes of stamp duty. In this case, 
the document in question does not 
amount to actual demise of the agricul- 
tural lands in favour of Hatesingh, In 
these circumstances. the document can- 





not also be regarded as an agreement to 
lease for the purposes of stamp duty. 
12. In the light of the view that 
I have teken above with regard to the 
disputed document. I hold that the 
learned Judge was in error in treating 
the document either as a deed of lease 
or as a deed of agreement. The order 
for the payment of duty and penalty 
cannot, therefore. be maintained and is 
hereby set aside. However. the learned 
trial Judge shall be free to consider as 
to whether the document is otherwise 
liable to stamp duty under the provi- 
sions of the Stamp Act. Costs of this 
application in this Court shall be borne 
by both the parties as incurred by them. 
Counsel’s fee Rs, 50/-. if certified. 
Appeal allowed. 
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Durlabhkumar, Applicant v. The 
District Judge, Indore and another. Op- 
posite Party. 
Mise, Petn, Case No, 31 of 1970. D/- 
23-11-1972. l 
Index Note:— (A) State Financial 
Corporations Act (1951). Sections 32 and 
31 — Procedure of District Judge 
While enquiring into claim of Corpora- 
tion for recovery of loan under Sec- 
tion 31 (1) (a) the D. J. can under Sec- 
tion 32 (6) go into the circumstances 
pleaded for mon-payment of instalments 
— Provision of C. P.C. applies, (X-Ref:— 
C. P. C.. O. 20. R. 11) ! (Para 7) 


Brief Note:— (A) The word ‘claim’ 
used in sub-section (6). cannot be said 
to mean only: the monetary part of the 
claim which the Corporation is entitled 
to recover. The word “claim” has been 
used in Sections 31 and 32 to mean the 
sum-total of the facts alleged by the 
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Corporation with demand for a relief 
under any of the three clauses of sub- 
section (1) of Section 31. Consequently 
the question of default and the justifica~ 
tion sought by the defaulter would also: 
fall within the ambit of investigation 
into the claim. (Case law discussed). 
(Para 6} 
Index Note:— (B) Constitution of 
India, Article 226 — Alternate remedy 
— Petition entertained and heard om- 
merits cannot thereafter be rejected on- 
ground that statutory remedy was not 
availed of, particularly when the ques- 
tion involved is about the jurisdiction of 


the lower Court. AIR 1971 SC 33, Fol- 
lowed. : (Para 9} 
Cases Referred: Chronological Paras 
AIR 1972 SC 801 = (1972) 1 SCR 
351, Asnew Drums (Pvt.) Ltd. 
v. M. S. F. Corpn. 
AIR 1972 Pat 83 = 1971 BLJR 678, 
Industrial Finance Corpn. of 
India v. Thakur Paper Mills 4,7 
AIR 1971 SC 33 = (1971) 1 SCR 
683, Hirday Narain v. I, T. 
(Officer 4, 9% 
K. L. Sethi. for Applicant; S. N. 
Kohli, for Opposite Party. 
OZA, J.:— This petition has beer» 


filed by the petitioner against an order 
passed by the District Judge, Indore, 
directing the sale of the property of the 
petitioner and recovery of the amount 
due tq the respondent No, 2. 


2. Respondent No. 2 filed an ap- 
plication before the District Judge. In-- 
dore, under Section 31 of the State 
Financial Corporations Act, 1951. (nere~ 
inafter called the Act), for the sale of 
the property of the petitioner which 
was mortgaged as security for a loam 
advanced by the respondent to the peti- 
tioner. It was alleged that according 
to the terms of the agreement the peti- 
tioner was required to pay of this 
amount in five equal yearly instalments: 
starting from ist March 1965. There 
was also a term for payment of interest 
which was to be a half-yearly payment. 
and in case of default respondent No. 2' 
was entitled to recover the whole 
amount. It is alleged that after the pay- 
ment of the first instalment, the peti- 
tioner paid some amount against the 
second instalment. But thereafter he 
failed to pay anything. Consequently 
the respondent-Corporation gave a notice 
on 17th September 1968 calling upon 
the petitioner to pay the whole amount: 
with interest. As the petitioner did not 
pay the whole amount even after this: 
notice, an application under Section 31 
of the Act was filed before the District 
Judge on 6th December 1968. In his 
reply to this application. the petitioner 
pleaded that he was regular in payment 
upto 30th June 1966, but later on ac- 
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count of acute shortage of water in In- 
dore there was cut in electric supply 
and so the petitioner could not run his 
factory, and it was because of these cir- 
<umstances that it became impossible for 
the petitioner to: pay the instalments 
and interest as stipulated. It was also 
pleaded by the petitioner that as the 
factory had been closed for the last 
three years and it was not possible for 
him to pay the whole amount, he 
should be granted the facility of instal- 
ments. 


3. On the pleadings of the par- 
ties, the learned District Judge framed 
various issues, and by his order dated 
the 6th September 1969 held that the 
petitioner could not be permitted to lead 
evidence to prove his bona fides and the 
circumstances in which it was not pos- 
sible for him to pay the instalments. 
He also held that the petitioner could 
mot be permitted to lead evidence to 
establish circumstances justifying an 
order for instalments. After this order, 
there being no other dispute. the learn- 
ed District Judge. by his order dated the 
19th November 1968 confirmed the order 
of attachment, which was issued earlier, 
and directed that the amount due to the 
respondent No. 2 be recovered by sale 
of the property of the petitioner, 


4, Learned counsel for the peti- 
tioner contended that the jurisdiction of 
the learend District Judge. while, deal- 
ing with an application under Section 31 
of the Act is wide enough and he was 
bound to investigate into the facts and 
circumstances pleaded by the petitioner. 
It was contended that the learned Dis- 
trict Judge. after investigation into the 
facts alleged by the petitioner. was even 
‘competent to set aside the attachment 
or also to grant instalments which the 
Court could do under Order 20, Rule 11, 
Civil P. C. Learned counsel also con- 
tended that sub-section (6) of Sec, 32 
of the Act clearly lays down that the 
provisions contained in the Civil Pro- 
cedure Code would be applicable so far 
vas they are not inconsistent with the 
provisions of the Act, He placed reli- 
ance on the decision in Asnew Drums 
Ltd, v. M. S. F. Corpn.,, AIR 1972 SC 
801 and I. F. Corpn. of India v. Thakur 
Paper Mills, AIR 1972 Pat 83. Learn- 
ed counsel also contended that although 
an appeal under sub-section (9) of Sec- 
tion 32 of the Act could be filed, still 
on account of some ailment in the peti- 
tioner’s family no appeal could be filed 
but on that ground the petition could 
not be thrown out as apparently the 
learned District Judge has refused to 
exercise jurisdiction vested in him by 
law. In support of his contention. learn- 
ed counsel relied on Hirday Narain v. 
I. T. Officer, AIR 1971 SC 33, 
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5. Shri Kohli appearing for the 
respondent-Corporation contended that 
in view of the provisions contained in 
Section 30 of the Act, it could not be 
doubted that the Corporation gets a 
right for recovery of the whole amount, 
and once that right vested in the res- 
pondent-Corporation the learned District 
Judge could not go into the matter except 
to investigate into the claim of the res- 
pondent-Corporation.. According to the 
learned counsel, the claim would only be 
pertaining to the demand made by res- 
pondent No, 2 and as in the present case 
the amount claimed was not disputed, 
the learned District Judge was right in 
refusing to investigate into the reasons 
for non-payment. He also contended 
that although the Code of Civil Proce- 
dure has been made applicable, still it 
would only be applicable to the extent 
of procedure pertaining to enquiries be- 
fore the District Court. 


6. Section 30 of the Act no doubt 
provides that the Financial Corporation 
may by notice in writing demand the 
payment of full amount advanced to 
any industrial concern in the event of 
the happening of certain events. and the 
clauses of this section provide for all 
those circumstances which will entitle 
the Corporation to demand the whole 
amount. Section 30. therefore confers 
power on the Corporation to recover the 
whole amount in addition to the term 
of the contract itself. Section 31 of the 
Act provides the procedure for the re- 
covery of the amount. It was contend- 
ed. on reference to the statement of 
objects and reasons which was attached 
to the Bill of this Act when it was pre- 
sented for enactment, that the scheme of 
Section 31 provides a special procedure 
for recovery of the amounts due to a 
Corporation. It may not be necesiary 
to go into the objects and reasons stated 
when the Bill was introduced. But a 
perusal of Section 31 itself clearly indi- 
cates that instead of the Corporation 
being called upon to file a regular civil 
suit, a special procedure has been pres- 
cribed for enforcement of the claims. 
Section 31 provides for an application 
by the Corporation on the basis of 
which proceedings for recovery can be 
launched. Section 31 is as under :— 


“31. (1) Where an industrial con- 
cern, in breach of any agreement, makes 
any default in repayment of any loan or 
advance or any instalment thereof or 
otherwise fails to comply with the terms 
of its agreement with the Financial Cor- 
poration or where the Financial Corpo- 
ration requires an industrial concern to 
make immediate repayment of any loan 
or advance under Section 30 and the 
industrial concern fails to make such 
repayment, then, without prejudice to 
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the provisions of Section 29 of this Act 
and of Section 69 of the Transfer of 
Property Act, 1882. any officer of the 
Financial Corporation. generally or spe- 
cially authorized by the Board in ‘this 
behalf, may apply to the District Judge 
within the limits of whose jurisdiction 
the industrial concern carries on the 
whole or a substantial part of its busi- 
mess for one or more of the following 
reliefs, namely :— ; 


(a) for an order for the sale of the 
property pledged. mortgaged. hypothe- 
cated or assigned to the Financial Cor- 
poration as security for the loan or ad- 
vance; or 


(b) for transferring the management 
of the industrial concern to the Finan- 
cial Corporation; or 

(e) for an ad interim injunction 

restraining the industrial concern from 
transferring or removing its machinery 
or plant or equipment from the premises 
of the industrial concern without the 
permission of the Board, where such 
removal is apprehended, 
_ (2) An application under sub-sec« 
tion (1) shal] state the nature and ex- 
tent of the liability of the industrial 
concern to the Financial Corporation, 
the ground on which it is made and such 
other particulars as may be prescribed.” 
The three clauses of sub-section (1) pro- 
vide for various reliefs which the Cor- 
poration can seek when it makes an ap- 
plication under this section. Clauses (a) 
end (b) of sub-section (1) are the two 
reliefs which a Corporation may claim 
as final reliefs in the application. where- 
as clause (c) provides for certain inte~ 
rim orders in the nature of attachment 
or Injunction. Section 32 of the Act 
prescribes the procedure after such an 
application has been filed before the Dis- 
trict Judge. Sub-sections (1) and (2) 
of Section 32 pertain to passing of in- 
terlocutory orders. Sub-section (3) pro- 
vides that if the District Judge so 
thinks fit, he may even examine the 
officer who makes the application, be- 
fore the issue of an interlocutory order. 
Sub-section (4) of Section 32 and the 
rest of its sub-sections provide for the 
procedure for final determination, Sub- 
sections (4). (5) and (6) of Section 32 are 
as under: 


SBD. ndisseasesecederses 

(4) At the same time as he passes 
an order under sub-section (1). the Dis- 
trict Judge shall issue to the industrial 
concern a notice accompanied by copies 
of the order, the application.and the 
evidence. if any. recorded by him call- 
ing upon it to show cause on a date to 
be specified in the notice why the ad in- 
terim order of attachment should not 
be maade absolute or the injunction con- 
firmed. 
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(5) If mo cause is.shown on or þe- 
fore the date specified in the notice 
under sub-sections (2) and (4), the Dis« 
trict Judge shall forthwith make the ad 
interim order absolute and direct the 
sale of the attached property or trans- 
fer the management of the industrial 
concern to the Financial Corporation or 
confirm the injunction. 

(6) If cause is shown. the District 

Judge shall proceed to investigate the 
claim of the Financial Corporation in 
accordance with the provisions contained 
in the Code of Civil Procedure 1908. in 
so far as such provisions may be ap- 
plied thereto.” 
Sub-section (4) of Section 32 provides 
that a notice shall be issued to the in- 
dustrial concern to show cause why the 
order passed should not be made ab- 
solute, and along with this notice a copy 
of the order will also be sent. Sub- 
section (5) provides that if no cause is 
shown, the District Judge shall forth- 
with make the interim order absolute, 
Sub-section (6) provides for the pro- 
cedure in case cause is shown, and it is 
provided that the District Judge shall 
proceed to investigate the claim of the 
Financial Corporation in accordance 
with the provisions contained in the 
Code of Civil Procedure. It is on the 
basis of sub-section (6) of Section 32 
thet it is contended that the District 
Judge was bound to investigate the de- 
fence set up by the petitioner because 
in absence of any investigation about it 
it could not be said that the claim of 
the Corporation has been investigated, 
The word ‘claim’, used in sub-section (6), 
cannot be said to mean only the mone- 
tary part of the claim which the Cor- 
poration is entitled to recover. Sec- 
tion 31 refers to the word ‘claim’ stat- 
ing “Special provisions for enforcement 
of claims by Financial Corporation.” 
Consequently the word “claim” has been 
used in these provisions to mean the 
sum-total of the facts alleged by the 
Corporation with demand for a re- 
lief under any of the three clau- 
es of sub-section (1) of Section 31. 
Consequently the question of default 
and the justification sought by the peti- 
tioner would also fall within the ambit, 
of investigation into the claim. This sub-sec- 
tion also brings in the Code of Civil Pro- 
cedure, and it has been provided that the 
District Judge shall proceed to investigate the 
claim of the Financial Corporation in accor- 
dance with the provisions contained in the 
Civil P. C. 

7. A similar language has been used 
in sub-section (8) of S. 32, which is as under : 

“(8) An order of attachment or sale of 
property under this section shall be carried 
into effect as far as practicable in the manner 
provided in the Code of Civil Procedure, 
1908, for the attachment or sale of property 
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in execution of a decree as if the Financial 
Corporation were the decree-holder.” 
This language was considered by the Supreme 
Court in AIR 1972 SC 801 where it was 
held as under— 
“The question which really arises is 
whether by using the words “in the manner 
provided in the Code of Civil Procedure” in 
Section 32 (8) the Legislature intended to 
include the provisions in the Code dealing 
with appeals. There is no doubt that under 
the Code of Civil Procedure an order setting 
aside or refusing to set aside a sale in execu- 
tion of a decree is appealable under O. XLII, 
R. 1 (i). It is difficult to understand why the 


scope of the language should be cut down by - 


not including appeals provided under the 
Code of Civil Procedure within the ambit of 
the words ‘in the manner provided in the 
Code of Civil Procedure’. ‘Manner’ means 
method of procedure and to provide for an 
appeal is to provide for a mode of procedure. 
The State Financial Corporation lends huge 
amounts and we cannot for a moment ima- 
gine that it was the intention of the Legis- 
lature to make the order of sale of property, 
passed by the District Judge, final and only 
subject to an appeal to the Supreme Court 
under Art. 136 of the Constitution.” 
It cannot, therefore, be doubted that when 
the Legislature used this language to bring 
in the Code of Civil Procedure, the relevant 
provisions of the Code were made applicable. 
In AIR 1972 Pat 83 a question arose about 
the jurisdiction of the District Judge under 
Section 30 of the Industrial Finance Cor- 
poration Act, 1948, which is more or less 
analogous to Section 32° of the present Act, 
and it was observed as under— 

“The question, therefore, that arises for 
our consideration, is whether the proceedings 
under Section 30% of the Act are the proceed- 


ings contemplated by Section 141 of the Code. 


In the proceeding under Section 30 of the 
Act, the Corporation in the circumstances 
mentioned therein has to apply to the Dis- 
trict Judge for the relief or reliefs stated 
above. In a suit also, a party has to make 
out a cause of action and has to claim a 


certain relief and, after the trial, the Court . 


passes a decree in favour of the plaintiff or 
dismisses the suit. Therefore, the special 
provisions for enforcement of claims by the 
Corporation are very similar to the proceed- 
ings in the nature of the suit. I am, there- 
fore, of opinion that a proceeding under 
this section is a proceeding of the kind con- 
templated by Section 141 of the Code, and, 
as such, the District Judge, while acting under 
that section, had the power to appoint a re- 
ceiver under Order 40, Rule 1 of the Code.” 
Consequently it cannot be doubted that while 
enquiring into the claim as provided in sub- 
section (6), the District Judge ought to have 
investigated into the circumstances pleaded by 
the petitioner as he had jurisdiction under 
Order 20, Rule 11, Civil P. C. to consider 
the case of the petitioner. 


Durlabhkumar v. Dist. Judge, Indore (Oza J.) 
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8. Sub-section (7) of S. 32, which 
provides the reliefs which the District Judge 
can grant, is as under— 

“(7) After making an investigation under 
sub-section (6), the District Judge may— 

(a) confirm the order of attachment and 
direct the sale of the attached property; 

(b) vary the order of attachment so as 
to release a portion of the property from 
attachment and direct the sale of the re- 
mainder of the attached property; 

(c) release the property from attachment; 

(d) confirm or dissolve the injunction; or 

(e) transfer the management of the in- 
dustrial concern to the Financial Corporation 
or reject the claim made in this behalf; 

Provided that when making an order 
under clause (c), the District Judge may make - 
such further orders as he thinks necessary 
to protect the interests of the Financial Cor- 
poration and may apportion the costs of the 
proceedings in such manner as thinks fit: 

Provided further that unless the Finan- 
cial Corporation intimates to the District 
Judge that it will not appeal against any order 
releasing any property from attachment, such 
order shall not be given effect to, until the 
expiry of the period fixed under sub-s. (9) 
within which an appeal may be preferred or, 


if an appeal is preferred, unless the High 


Court otherwise directs until the appeal is 
disposed of.” 


These reliefs which a District Judge can 
grant while deciding an application under 
Section 31 of the Act cleatly go to show 
that the District Judge can also release a 
property from attachment, and while so 
doing he can also pass orders for protecting 
the interests of the Financial Corporation. 
This also shows that the District Judge can 
even pass orders which do not fall within 
any one of the reliefs that may be claimed 
by the Corporation. As already discussed, 
the application of the provisions of the Code 
of Civil Procedure has already been discussed 
by the Supreme Court in the decision refer- 
red to above. In this view of the matter, 
it cannot be doubted that the District Judge 
ought to have investigated the objections rais- 
ed by the petitioner to the claim of the res- 
pondent Corporation. 


9. It was contended that as the alter- 
native remedy of appeal, which was avail- 
able to the petitioner, was not availed of by 
him, relief under Article 226 of the Con- 
stitution could not be granted. In AJR 1971 
SC 33, this question was considered by the 
Supreme Court and it was observed that— 


“An order under Section 35 of the In- 
come-tax Act is not appealable. It is true 
that a petition to revise the order could be 
moved before the Commissioner of Income- 
tax. But Hirday Narain moved a petition 
in the High Court of Allahabad and the 
High Court entertained that petition. If, the 
High Court had not entertained his petition, 
Hirday Narain could have moved the Com- 


missioner in revision, because at the date on 
which the petition was moved the period pre- 
scribed by Section 33-A of the Act had not 
expired. We are unable to hold that because 
a revision application could have been moved 
for an order correcting the order of the In- 
come-tax Officer under Section 35, but was 
not moved, the High Court would be justified 
in dismissing as not maintainable the peti- 
tion, which was entertained and was heard 
on the merits.” 

In this view of the matter, it would not be 
right to reject this petition at this stage. Shri 
Kohli, appearing for the respondent-Corpora- 
tion, contended that in the Supreme Court 
case referred to above on the date, on which 
the writ petition was filed in the High Court 
a revision could be filed, and as the High 
Court admitted the petition the Supreme 
Court felt that thereafter the petition could 
not be dismissed on that ground alone. But, 
according to the learned counsel, in the pre- 
sent case the time for appeal had already 
run out, and, therefore, the alternative re- 
medy having not been availed of, this peti- 
tion could not be entertained. It is no doubt 
true that the time provided for an appeal 
had run out when this petition was filed. But 
if the petitioner had so chosen, he could have 
preferred an appeal and sought condonation. 
In that view of the matter, the principles 
laid down by the Supreme Court wili fully 
apply to the present case also, and no dis- 
tinction can be drawn only on that ground. 
It appears that what the Supreme Court felt 


‘twas that if at the time of motion hearing 


the petition had not been entertained, the 
petitioner could have sought the alternative 
remedy, but that not having been done, after 
lapse of long time it would not be fit to 
tefuse to grant relief as now it would not 
be possible for the petitioner to avail of the 
alternative remedy also. Apart from that, 
the question involved in the present case is 
about the jurisdiction of the District Judge, 
and by refusing to investigate into the ob- 
jections raised by the petitioner the District 
Judge had refused to exercise jurisdiction in 
him by law. Consequently this is a ground 
on which a petition under Article 226 or 
even under Art. 227 of the Constitution would 
be maintainable. Consequently the petition 
cannot also be thrown out on the objection 
of maintainability. 


10. The petition is, therefore, allow- 
ed, the order passed by the District Judge, 
Indore, is set aside, and the case is sent back 
to him for investigating into the objections 
raised by the petitioner and their disposal in 
accordance with law. The order of attach- 
ment passed shall, however, continue, until 
the disposal of the matter by the District 
Judge. In the circumstances of the case, the 
parties are directed to bear their own costs. 
The outstanding amount of security deposit 
shall be refunded to the petitioner. 

Petition allowed. 
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Civil Revn. No. 743 of 1971, D/- 30-8- 
1972 against order of S. J. Surana, Dist. J., 
Jabalpur, D/- 25-8-1971. 

Index Note:— (A) Civil P. C. (1908), 
©. 17, Rr. 2, 3 — Respective scope and ap- 
plicability. 

_ Brief Note:— (A) Where the suit was 
adjourned for production of evidence of the 
parties, and on defendant’s failure to appear 
on adjourned date the Court decreed the 
suit ex parte it must be deemed to have pro- 
ceeded under Order 17, Rule 2, though the 
Court mentioned Order 17, Rule 3 in its 
order. Rule 3 contemplates presence of both 
the parties on the date fixed and the default 
of the kind mentioned in that rule is com- 
mitted. Application under Order 9, Rule 13 
for setting aside the ex parte decree was there- 
fore maintainable. AIR 1972 Madh Pra 8, 
Followed; AIR 1972 Madh Pra 198, Explain- 
ed and not foll. (Paras 5, 20) 

Index Note :— (B) Constitution of India, 
Art. 141 — Even obiter dictum of Supreme 
Court is binding on all Courts. 

(Paras 9, 10, 19, 20, 21) 

Index Note:— (C) Precedents — Con- 
flicting decisions — Resolution of — Pro- 
cedure. 

Brief Note :— (C) When there is a con- 
flict between the ratio decidendi of two Bench 
decisions, a single Judge is bound to refer. 
the question for decision to a larger Bench; 
but where the conflict is between the ratio 
decidendi of a Bench decision and, the obiter 
dicta of another Bench decision, Single Judge 
is bound to follow the former and reference 
of the question to a larger Bench is not 
necessary. Case law discussed. (Para 20) 
Cases Referred: Chronological Paras 
AIR 1972 Madh Pra 8 = 1971 MPLI 

916, Madan Lal v. Jai.Narayan 5, 11, 20 
AIR 1972 Madh Pra 198 = 1972 MP 

LJ 510, Sita Bai v. Vidhyawati 7, 9, 11, 

12, 20, 21 
AIR 1964 Punj 456 = 66 Pun LR 992, 

Harbans Singh v. Punjab University 15 
AIR 1962 SC 83 = (1962) 2 SCR 558, 

Jaisri v. Rajdewan 11 
AIR 1961 Mad 1 = ILR 1960 Mad 

961 = (1961) 1 Cri LJ 96 (FB), 

Shaik Dawood v. Collector of Cen- i 

tral Excise 17 
AIR 1960 SC 936 = (1960) 3 SCR 

578, Mahadeolal v. Administrator 


General of W. B. 11, 20 
1960 Jab LJ 209 = 1960 MPLJ 33, 
Nathmal v. Kunjilal o 18 


1959. MPLI (Notes) 159, Jamila v. 
State 20, 21 
AIR 1956 Nag 84 = ILR 1956 Nag 
246, Seth Bros. v. Commr. of I. T. 16, 21 


DQ/DQ/B501/73/AGT 


180 M. P. [Prs. 1-7] Narbada Prasad v. Awadesh Narain (Shiv Dayal J.) 


AIR 1955 Bom 113 = ILR 1955 Bom 
318, Mohandas Issardas v. A. N. 
Sattanathan 19 
ATR 1955 Nag 49 = ILR 1954 Nag 
875 (FB), Kanglu v. Chief Execu- 
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J. K. Agnihotri, for Applicant; M. Yunus, 
for Non-applicant. 

ORDER :— This revision is against an 
order dismissing the defendant’s application 
under Order 9, Rule 13, Civil P. C. In the 
trial Court, December 17, 1970, was fixed 
for evidence of the parties. The plaintiff 
produced his evidence and closed it. The 
defendant did not produced any on that date, 
but sought an adjournment, which was op- 
posed by the plaintiff. It was allowed on 
the condition that the defendant would pay 
Rs. 25/- as costs. On February 4, 1971, 
which was fixed for the defendant’s evidence, 
the plaintiff appeared but the defendant did 
not appear. His counsel reported no in- 
structions. The trial Court then proceeded 
under Order 17, Rule 3, Civil P. C., and 
pronounced the judgment then and there. The 
claim of the plaintiff was decreed. 

2. The defendant made an applica- 
tion under Order 9, Rule 13, Civil P. C., 
for setting aside the ex parte decree on the 
ground that owing to the illness of his 
brother, he became late in starting from his 
village and missed the train which would 
have brought him to Jabalpur in time. The 
application was opposed by the plaintiff. 

3. The trial Court held that the ap- 
plication under Order 9, Rule 13, Civil P. C., 
was not tenable inasmuch as the Court had 
proceeded under Order 17, Rule 3, when it 
passed the ex parte decree. It observed that 
the only remedy was by way of an appeal 
from the ex parte decree. 


4, Aggrieved by the dismissal of his 
application under Order 9, Rule 13, Civil 
P. C., the defendant preferred an appeal 
under Order 43, Rule 1 of the Code. The 
appellate Court held that as the suit had 
been disposed of by the trial Court under 
Order 17, Rule 3, Civil P. C., the application 
under Order 9, Rule 13 of the Code, did not 
lic. Jt is against the appellate order that 
this revision was filed by the defendant. 


5. Shri Agnihotri, learned counsel for 
the petitioner, relies on Madanlal v. Jai 
Narayan, 1971 MPLY 916 = (AIR 1972 
Madh Pra 8) where, on a reference made 
by a learned single Judge, the Division Bench 
held as follows :— 

“It is Order 17, Rule 2, which applies 
to every case of non-appearance of the par- 


ALR. 


ties on an adjourned hearing, irrespective of 
whether the hearing had been adjourned at 
the instance of a party for production of 
evidence or the like, and even if such de- 
fault, as is spoken of in Order 17, Rule 3, 
is coupled with the default of appearance 
AEA A Rule 3 of Order 17, applies where 
party is present and has committed the 
default referred to in the rule. This rule 
does not apply to a case where Rule 2 ap- 
plies. Rule 3 contemplates the presence of 
the parties....... ..Where in spite of non-ap- 
pearance of a ‘party, the Court proceeds 
under Rule 3 and even if it expressly men- 
tions that rule in its order, the aggrieved 
party is entitled to treat that order as one 
under Rule 2 and take recourse to the remedy 
under Order 9.” 
That decision applies to the present case 
on all fours on the question whether the peti- 
tioner’s application under O. 9, R. 13, Civil 
P. C., was maintainable. In the present case, 
the defendant did not appear on the date of 
hearing and his counsel appeared merely to 


_ inform the Court that he had no instructions 


so that the Court would not wait for him; 
it was not as if the counsel sought an ad- 
journment and then withdrew from the case 
after it was refused. This being the position, 
the trial Court must be deemed to have pro- 
ceeded under Order 17, Rule 2, Civil P. C. 
Even if it mentioned Order 17, Rule 3, in 
its order, it must, in the eye of Jaw, be read 
as one under Order 17, Rule 2. Therefore, 
following the above Division Bench decision, 
it must be held that the ex parte decree passed ` 
by the trial Court was under Order 17, 
Rule 2, Civil P. C., and not under Rule 3. 

6. Therefore, the petitioner’s applica- 
tion under Order 9, Rule 13, Civil P. C., was 
competent. 


7. Learned counsel for the respond- 
ent has relied on an observation in Smt. 
Sitabai v. Smt. Vidhyawati, 1972 MPL] 510 
= (AIR 1972 Madh Pra 198), in support of 
his contention that the decree could not be 
set aside on an application under Rule 13 
of Order 9, Civil P. C. I have gone through 
that decision with the utmost care. It is 
quite clear that it is not a precedent for that 
proposition. In that case: (1) After the 
plaintiffs’ evidence had been recorded, the 
defendant applied for an opportunity to 
adduce evidence. It was allowed subject to 
payment of Rs. 50/- as costs. After few 
adjournments, when the case came up for 
hearing on 27-6-1968, the defendant was ab- 
sent and no witness was present on her be- 
half. The Court, therefore, ordered that the 
case of the defendant be closed and fixed 
the case for arguments. After hearing the 
arguments, the learned Additional District 
Judge, on 20-7-1968, delivered the judgment, 
decreeing the suit of the plaintiff non-appli- 
cant. (2) On 19-8-1968, an application under 
Order 9, Rule 13, Civil P. C., was made 
(M. J. C. No. 18 of 1968), for setting aside 
the ex parte decree. It was dismissed for 
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default on 27-9-1968. (3) On 6-1-1969, an 
application under Section 151, Civil P. C., 
was made (M. J. C. No. 1 of 1969) for set- 


ting aside the dismissal of M. J. C. No. 18 of . 


1968. It will, hereinafter, be called applica- 
tion No. I. Jt was dismissed on 3-1-1970 for 
want of prosecution. (4) On 5-1-1970, an- 
other application under Section 151, Civil 
P. C., was made J. C. No. 3 of 1970) 
for setting aside the dismissal of M. J. C. 
No. 1 of 1969. This last mentioned applica- 
tion (which will, hereinafter, be called ap- 
plication No. I) was dismissed on 2-9-70, on 
the ground that there was no excuse for 
the counsel’s non-appearance or not making 
a suitable arrangement. (5) The Civil Revi- 
sion, which was heard by this Court, was 
from the order dated 2-9-1970, which was 
passed in M. J. C. No. 3 of 1970. 
. (6) That Division Bench observed :— 

“A counsel engaged by a litigant has no 
tight to just absent himself from a Court 
when the case of his client comes up for 
hearing. It is his bounden duty to attend 
that case in the Cotirt or to make such other 
arrangement as he thinks proper for the pro- 
per representation of his client in the Court 
concerned. In our opinion, for a counsel to 
absent himself from a Court without inform- 
ing it either himself or through any other 
proper person why it was not possible for 
him to attend the case in that Court was 
an act of discourtesy in that Court and was 
inexcusable. The counsel owes a duty not 
only to his client but also to the Court. 
Ordinarily, if a counsel expects that he would 
be busy elsewhere, he should make proper 
arrangement for the representation of his 
client in the Court so that his (the client’s) 
case does not go by default. But, if for 
some unavoidable reason this were not pos- 
sible, the least that he was expected to do 
was to inform the Court the reason for his 
inability to attend to his case in that Court 
and to take leave from the Court for his 
unavoidable absence. In our opinion, the 
mere fact that the counsel for the litigant 
party was busy in some other Court could 
not be a good and sufficient reason for his 
default of appearance in the Court when his 
case was called. Such absence was not only 
unfair to the client whose interest the counsel 
had undertaken to protect but was also unfair 
and discourteous to the Court. In our 
opinion, such absence should be severely dis- 
countenanced.” 


Now, it must be recalled that the revision 
before this Court was from the order dated 
2-9-1970, by which the Additional District 
Judge had dismissed the defendant’s applica- 
tion No. II for setting aside the dismissal of 
his application No. I which application had 
been one for setting aside the dismissal of 
his initial application under O. 9, R. 13, 
Civil P. C., for setting aside the ex parte 
decree. The above observations of this Court 
concluded the matter. (7) Then, in para- 
graph 4 of the judgment, there is a casual 
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observation that the decree passed in a suit 
cannot be set aside by an application- under 
Rule 13 of Order 9 of the Code of Civil 
Procedure, inasmuch as “the order had not 
been passed under Order IX of the Code.” 
Having made that casual observation, the 
judgment again takes into consideration the 
conduct of the defendant. It was pointed 
out that her first application having been 
dismissed, she made a second application 
which was also dismissed in default and her 
third Application was dismissed for reasons 
given by the Additional District Judge. It 
was then said :— 

“A bare recital of the aforesaid facts 
amply shows that laches in the conduct of 
the case by the applicant-defendant were writ 
large on the proceedings and, under the cir- 
cumstances of the case, she was not entitled 
to any discretionary indulgence in her favour 
under the provisions of the Code of Civil 
Procedure.” 

8. Learned counsel for the respond- 
ent relies on the casual observation about 
the non-maintainability of the application; 
“Such a decree could not be set aside by an 
application under Rule 13 of Order IX of 
the Code of Civil Procedure.” 


9. From the above narration, it is 
as clear as broad day light that the judgment 
in Smt. Sitabai’s case, 1972 MPLY 510 = 
(AIR 1972 Madh Pra 198) (supra) was pro- 
nounced against the defendant on the ground 
of negligence of her counsel and her own 
laches, and it was application No. H (M. J. 
C. No. 3 of 1970) which was before the 
Court for decision and not the application 
under Order 9, Rule 13, Civil P. C., and 
that it was the dismissal of the last men- 
tioned application, which was maintained by 
this Court. It will presently be seen that 
the aforesaid casual observation about the 
non-maintainability of the application under 
Order 9, Rule 13, Civil P. C., was an obiter 
dictum. which means an opinion not neces- 
sary to a.judgment and, therefore, not bind- 
ing as a precedent. 

10. When an opinion is expressed on 
the tenability of a suit or proceeding, which 
is not before the Court, the opinion is not 
the ratio decidendi; it is merely an obiter 
dictum. This may be illustrated thus. Sup- 
pose a suit is instituted against a Munici- 
pality for refund of an amount recovered as 
tax, which is alleged to be not authorised by 
law, and the suit is dismissed for non-ap- 
pearance under Order 9, Rule 3, Civil P. C. 
In a proceeding under Order 9, Rule 4, for 
Testoration of the suit, the Court while dis- 
missing it on merits, because there was no 
sufficient cause for his non-appearance, fur- 
ther expresses an opinion that the suit itself 
was not maintainable, firstly, because it was 
barred by a particular section of the Muni- 
cipalities Act; and, secondly, because of want 
of notice required under another section of 
that Act. The plaintiff then brings a fresh 
suit on the same cause of action, on which 
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the former suit was laid. Now, the opinion 
expressed in the earlier decision of the Court 
on the question whether the suit did not lie, 
or on the question whether a notice was 
necessary, would be obiter inasmuch as the 
“suit” was not before the Court. Those 
findings would be ratio decidendi, if given in 
the suit itself, but not in the proceedings 
under Order 9, Rule 4, Civil P. C. If, in the 
above illustration, the Court desires to pro- 
nounce its decision on those questions of law, 
so as to make the ratio decidendi, it would 
be necessary to first restore the suit, then 
call for its record in exercise of its powers 
of revision (if it is not barred by the open- 
ing clause of Section 115, Civil P. C.), and 
then dismiss the suit as not maintainable. 


H. In Sitabai’s case, 1972 MPLJ 510 
= (AIR 1972 Madh Pra 198) (supra) also the 
High Court, if it desired to lay down the 
law on the scope and applicability of Rules 2 
and 3 of Order 17, Civil P. C., would have 
allowed the revision, set aside the order of 
dismissal of application No. II; would have 
also set aside the dismissal of application 
No. I and restored the application under 
Order 9, Rule 13, Civil P. C.; and would 
have called its record in exercise of suo motu 
powers of revision under Section 115, Civil 
P. C.; and then would have held that it was 
not maintainable. If that had been the deci- 
sion on the question of maintainability of 
the application under Order 9, Rule 13, it 
would have been the ratio decidendi of the 
case and would have had the effect of a 
binding precedent. But from the record it 
is clear that that course was not adopted. 
The record of that revision (Civil Revision 
No. 274 of 1971) is before me. It shows 
that (1) it was filed against the order dated 
2-9-1971, a certified copy of which was filed 
with it. By that order, the trial Court had 
dismissed the above-mentioned application 
No. I (M. J. C. No. 3 of 1970), which was 
the application dated 5-1-1970 under Sec- 
tion 151, Civil P. C., praying that the dis- 
missal of application No. I (M. J. C. No. 1 
of 1969) be set aside. (2) Thus, before this 
Court that was the only matter in revision. 
(3) The application dated 19-8-1968, which 
had been filed by the defendant under O. 9, 
R. 13, Civil P. C., was not before the Court. 
The entire order sheet in Miscellaneous First 
Appeal No. 9 of 1970 (as it was initially 
filed under Order 43, Rule 1, Civil P. C.) on 
Civil Revision No. 274 of 1971 (as it was 
registered eventually) may be reproduced 

ere :— 
.“22-2-71. Applicant by Shri R. K. Pande, 
Advocate, who prays for time. 
Adjourned for one week. 
Sd/- R. J. Bhave 
; Judge ; 

1-4-1971. Applicant by Sbri R. K. Pandey, 
Advocate. He is heard. This appeal be 
treated as revision. I admit the revision. Let 
a date for hearing be fixed in office and 
notice be issued to the respondents on pay- 


A. LR. 
ment of process-fee by the appellant within 


10 days. 
Sd/- G. P. Singh 
Judge. 

13-1-72. Shri R. K. Pandey counsel for 
the appellant. Shri R. P. Verma for the res- 
pondent beard. Order passed, signed and 
dated. - 

Sd/- T. P. Naik Sd/- K. K. Dube” 
Judge Judge 

(4) There was no occasion for the Court 
to consider the distinction between the scope 
and applicability of Rule 2 and those of 
Rule 3 of Order 17, Civil P. C. If it had 
been, the decision in 1971 MPLJ 916 = (AIR 
1972 Madh Pra 8) (supra), which has been 
rendered in the year 1971, would have been 
cited, as both the counsel who appeared in 
that case are two of the seniormost Advo- 
cates of this Court. It is equally difficult’ to 
think that if that question was before the 
Court for consideration. Mr. Justice K. K. 
Dube would not have referred to the deci- 
sion in 1971 MPLJ 916 = (AIR 1972 Madh 
Pra 8) (supra), he being a’ member of the 
Division Bench which decided it, because 
their Lordships of the Supreme Court have 
expressed themselves strongly in Mahadeolal 
v. Administrator General of West Bengal, 
AIR 1960 SC 936 thus :— 


“If one Division Bench of a High Court 
is unable to distinguish a previous decision 
of another Division Bench, and holding the 
view that the earlier decision is wrong, itself 
gives effect to that view, the result would be 
utter confusion.” 

And, again in Jaisti v. Rajdewan, AIR 1962 
SC 83, their Lordships have observed:— 


“When a Bench of the High Court gives 
a decision on a question of law, it should in 
general be followed by other Benches un- 
less they have reasons to differ from it, in 
which case the proper course to adopt would 
be to refer the question for the decision of 
a Full Bench......... Law will be bereft of all 
its utility if it should be thrown into a state 
of uncertainty by reason of conflicting deci- 
sions and it is therefore desirable that in 
case of difference of opinion, the question 
should be authoritatively settled.” 

12. The question before the Division 
Bench in 1972 MPLJ 510 = (AIR 1972 Madh 
Pra 198) (supra) was whether the dismissal 
of application No. IT (M. J. C. No. 3 of 1970) 
was erroneous. If the revision had been 
allowed, application No. I would have been 
restored. The Division Bench held that the 
engagement of the counsel in another Court 
was not a sufficient cause for his non-ap- 
pearance when application No. I was called 
on for hearing. The Court further criticised 
the defandant’s conduct and held that he was 
inexcusably guilty of laches. All this related 
to the question before the Court. However, 
a casual observation was made that applica- 
tion under Order 9, Rule 13, Civil P. C, was 
not tenable when that application was not 
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before the Court and it was “not necessary 
to the judgment.” f 

13. Judges sometimes lay down a rule 
which is irrelevant or is unduly wide. The 
authoritative influence of a precedent does not 
extend to such obiter dicta. It is stated in 
Salmond on Jurisprudence (lith Edition) at 
page 224 :— 

“Although it is the duty of courts of 
justice to decide questions on principle if 
they can, they must take care in this formula- 
tion of principles to limit themselves to the 
requirements of the case in hand. That is 
to say, they must not lay down principles 
which are not required for the due decision 
of the particular case, or which are wider 
than is necessary for this purpose. The only 
judicial principles which are authoritive are 
_ those which are thus relevant in their subject- 
matter and limited in theit scope. All 
others, at the best, are of merely per- 
suasive efficacy. Whey are not true rationes 
decidendi and are distinguished from them 
under the name of dicta or obiter dicta, 
things said by the way.” 

14. Paton, in his Text Book of Juris- 
prudence (3rd Edition) says :— 

“Clearly something said by a Judge 
about the law in his judgment, which is not 
part of the course of reasoning leading to 
the decision of some question or issue pre- 
sented to him for resolution, has no binding 
authority however presuasive it may be, and 
it will be described as an obiter dictum.” 

(Page 180) 

15. In Harbans Singh v. Punjab Uni- 
versity, AIR 1964 Punj 456 at p. 460, it was 
succinctly observed thus :— 

“To discover the ratio decidendi of a 

judicial decision is ethical and is creative 
evaluation rather than mechanical applica- 
tion of the precedent. Not everything con- 
tained’ in a judicial decision is a source of 
law for later cases.” 
" In Kanglu v. Chief Executive Officer, Jana- 
pada Sabha, ILR (1954) Nag 875 = (AIR 
1955 Nag 49), the Full Bench ob- 
served as follows :— 

“Every expression of opinion in a judg- 

ment is not a binding authority or a pre- 
cedent in a subsequent case and that it is 
open to the Judge dealing with such a case 
to distinguish for himself between what was 
and what was not essential to the prior deci- 
sion.” 
It was also said by the Full Bench that ob- 
servations of the Judges in a judgment, which 
are not the foundation of their decision, must 
be regarded as obiter dicta. Such dicta can- 
not be regarded as a precedent binding in 
subsequent case. Nature and sources of the 
Law by Prof. J. C. Gray, (1921) 2nd Edi- 
tion, page 193, and Allein’s Law in the Mak- 
ing, page 227, were quoted. 

16. So also in Seth Bros. v. I. T. 
Commissioner, ILR (1956) Nag 246 = AIR 
1956 Nag 84 at p. 86 it was observed :— 
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“It may be laid down as a general rule 
that that part alone of a decision of Court 
of law is binding upon Courts of co-ordi- 
nate jurisdiction and inferior Courts which 
consists of the enunciation of the reason or 


- principle upon which the question before the 


Court has really been determined. 
underlying principle which forms the only 
authoritative element of a precedent is often 
termed the ratio decidendi. 


Statements which are not necessary to 
the decision, which go beyond the occasion 
and lay down a rule that is unnecessary for 
the purpose in hand (usually termed dicta) 
have no binding authority on another Court, 
though they may have some merely persua- 
sive efficacy.” . 

17. Instructive observations were 
made in Sk. Dawood v. Collector of Central 
Excise, ILR (1960) Mad 961 == AIR 1961 
Mad 1 at p. 5, by a Full Bench:— 

“The perogative of Judges is not to make 

law by formulating and declaring it—this per- 
tains to the legislature—but to make law by 
applying it. Judicial declaration, unaccom- 
panied by judicial application, is not of bind- 
ing authority.” 
So also a Full Bench of the Hyderabad High 
Court said in S. Eshwarayya v. Devi Singh, 
ILR (1953) Hyd 510 = (AIR 1953 Hyd 289 
at p. 291):— 

“Tf a conclusion was not necessary on 
the particular facts as found, it is obvious 
that any principle enunciated, which does not 
arise on the said facts, can only be treated 
as an obiter dictum.” 

18. In Nathmal y. Kunjilal, 1960 Jab 
LJ 209 = (1960 MPLJ 331), in an appeal 
under Order 43, Rule 1, Civil P. C., against 
an order dismissing the plaintiff’s suit on the 
ground that the dismissal was the result of 
fraud practised on the Court, the High Court 
while dismissing the appeal as not competent 
under Order 43, Rule 1, observed that the 
plaintiff may file a regular appeal against the 
decree framed upon the dismissal of the suit. 
It was held:— ž . 

“If there was an observation indicating 
what the proper remedy was, it was only 
obiter; it is not binding on the parties or on 
this Court, nor can it be pressed as a pre- 
cedent.” 

19. The only exception is an obiter 
dictum of the Supreme Court, which is, for 
all practical purposes, binding on all Courts 
and must be followed. This is necessary in 
the interest of judicial uniformity and judi- 
cial discipline. (See Mohandas Issardas v. 
A. N. Sattanathan, ILR (1955) Bom 318 = 
ATR 1955 Bom 113.) When the Supreme 
Court deliberately pronounces upon a ques- 
tion with the intention of settling the law, 
the pronouncement is binding on all Courts 
by virtue of Article 141 of the Constitution. 
It cannot be treated as mere obiter dictum. 
But that rule does not apply to a decision of 
a High Court. 
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20. From the above discussion and on 
high authority, it must be said that the casual 
observation in 1972 MPLJ 510 = (AIR 1972 
Madh Pra 198) (supra), that the decree could 
not be set aside on an application under 


Rule 13 of Order 9, Civil P. C. was merely - 


an obiter dictum, which expression literally 
signifies “a statement by the way”; or “a re- 
mark by the way”; or, as defined in Jowitt’s 
Dictionary of English Law, “an observation 
by a Judge on a legal question suggested by 
a case before him but not arising in such a 
manner as to require a decision by him. It 
is, therefore, not binding as a precedent on 
other Judges, although it may be entitled to 
more or less respect”, (page 628). The only 
decision, therefore, to be followed is 1971 
MPLJ 916 = (AIR 1972 Madh Pra 8) which 
was rendered on a reference made to the 
Division Bench on the specific question. And, 
following that decision, I have already held 
that, in the present case, the revision-peti- 
tioner’s application under Order 9, Rule 13, 
Civil P. C., was competent. In this view of 
the matter, it is unnecessary to go into the 
question of inconsistency between the later 
decision, 1972 MPLJ 510 = (AIR 1972 Madh 
Pra 198) (supra) and the earlier decision in 
1971 MPLJ 916 = (AIR 1972 Madh Pra 8) 
(supra), about which Salmond says :— 


“Whenever a relevant prior decision is 
not cited before the Court, or mentioned in 
the judgment, it must be assumed that the 
Court acts in ignorance or forgetfulness of 
it. If the new decision is in conflict with the 
old, it is given per incuriam and is not bind- 
ing on a later Court.” 

(page 206, 11th Edition) 
And, it was said in ILR (1954) Nag 875 = 
AIR 1955 Nag 49 (supra) as follows :— 

“When a decision is given by a Court 
‘per incuriam’ it is not binding on a sub- 
sequent Court:— Young v. Bristol Aeroplane 
Co. Ltd., (1944) 1 KB 718 and the opinion of 
Denning, L. J., in Gower v. Gower, (1950) 1 
All ER 804.” 


When there is a conflict between the ratio 
decidendi of a Division Bench decision and 
the ratio decidendi of another Division Bench 
decision, both being binding precedents, a 
Judge sitting singly must refer the question 
for decision by a larger Bench. [Per Mahadeo- 
lal v. Administrator of W. B. (supra)]. But, 
when there is a conflict between the ratio 
decidendi of a Division Bench and obiter 
dicta of another Division Bench, the latter 
being not a binding precedent, a Judge sitting 
singly is free to follow the former and he 
need not refer the question for decision by a 
larger Bench. (See Jamila v. State, 1959 MP 
LJ (SN) 159). 


21. The conclusions reached above 
may be summed up thus :— 

(1) Every expression of opinion in a 
judgment is not a binding authority or a pre- 
cedent. Not everything contained in a judi- 
Cial decision is a source of law for later cases. 


ALR. 
The ratio decidendi of a case alone is bind- 
ing upon Courts of co-ordinate jurisdiction 
and inferior Courts.. Ratio decidendi is the 
enunciation of the reason or principle (one 
or more) upon which the question before the 
Court has really been determined. ILR (1954) 
Nag 875 = AIR 1955 Nag 49 (FB) and ILR 
(1956) Nag 246 = AIR 1956 Nag 84. 

(2) Statements which are not necessary to 
the decision, which go beyond the occasion, 
and lay down -a rule that is unnecessary for 
the purpose in hand, are termed obiter dicta. 

ey have no binding authority on any 
Court, though they may have some merely 
persuasive efficacy. (LR (1956) Nag 246 = 
AIR 1956 Nag 84). 

(3) In 1972 MPLJ 510 = (AIR 1972 
Madh Pra 198): , 

G) The only question before the High 
Court was whether there was sufficient cause 
for allowing the defendants application 
(M. J. C. No. 3 of 1970) under Section 151, 
Civil P. C. (which application was made for 
setting aside the dismissal for default of the 
defendant’s earlier application, M. J. -C. 
No. 1 of 1969, under Section 151, Civil P. C.). 
Jf the High Court had allowed the revision, 
the application (M. J. C. No. 1 of 1969) alone 
would have been restored. The defendant’s 
application, M. J. C. No. 18 of 1968, (under 
one 9, Rule 13) was not before the High 

‘ourt. 

(ii) The distinction between the scope and 
applicability of Rule 2 and those of Rule 3 
of Order 17, Civil P. C., was not for con- 
sideration before the High Court, nor was it 
considered by the High Court. 

(iii) The ratio decidendi of the High 
Court decision was that the absence of the 
defendant’s counsel, when M. J. C. No. 1 of 
1969 was called on for hearing, was inexcusa~ 
able; and the laches in the conduct of the 
defendant did not entitle her to any discre- 
tionary indulgence. f 

(iv) A casual observation that the ex 
parte decree passed in the suit (when neither 
the defendant nor her counsel had appeared) 
could not be set aside on an application 
under Order 9, Rule 13, Civil P. C., was 
merely an obiter dictum. It is not binding on 
any Bench of the High Court, or on any 
subordinate Court. ` 

(4) If, while dealing with a case, a Judge, 
sitting singly, discovers that there is a con- 
flict between the ratio decidendi of a Divi- 
sion Bench decision and the obiter dictum in 
another Division Bench decision, the latter 
being not a binding precedent, he is free to 
follow the former and he need not refer the 
question for decision by a larger Bench. (1959 
MPLJ (SN) 159). 

22. This brings me to the merits of 
the present case. The trial Court and the 
appellate Court, after having held that the 
application under Order 9, Rule 13, Civil 
P. C., was not tenable, and consequently the 
appeal before the appellate Court was not 
competent, expressed some opinion on the 
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merits, but it must be taken to be half-heart- 
ed. The appellate Court emphasised an 
anomaly in the dates given by the petitioner 
in his deposition, but it did not notice that 
there was an obvious confusion in the re- 
cording of his deposition as regards the dates 
and that the trial Court was, to a great ex- 
tent, responsible for the confusion. At one 
place, the trial Court has recorded in his 
deposition that “on the 30th or 31st Febru- 
ary, I had gone to my village to see my 
brother.” The. witness could not have given 
these dates, but if he had, it was the duty 
of the trial Court to draw his attention to 
the fact that there is no 30th or 31st day in 
the month of February. It is the duty of 
the trial Court to record evidence of a wit- 
ness intelligently and not like a machine. The 
real question before the Court was whether 
due to serious illness of the petitioners 
brother, he could not catch the connecting 
train. To send back the case to the trial 
Court or the appellate Court would be un- 
Necessary waste of time. I would, therefore, 
deal with the matter on merits here. 


23. The defendant’s case, as set out 
in the application under Order 9, Rule 13, 
Civil P. C., and as supported by his deposi- 
tion, is that having received information of 
the serious illness of his brother, who resides 
in another village (Charkhari, tahsil Beohari, 
District Shahdol), the petitioner went there 
to see his brother. He wanted to go to 
Jabalpur directly from Charkhari, but as the 
Shahdol railway station is about 50 miles 
from that village and there was no convey- 
ance available on the evening of the 3rd 
February and the following morning to reach 
Shahdol railway station in time so as to catch 
the connecting train, he was prevented from 
Teaching Jabalpur on the date of hearing. 
The dates he has given no doubt create some 
confusion. If the petitioner had said what 
was really recorded by the trial Court, then 
he was bound to reach Jabalpur on the night 
of the 3rd February, but be was never con- 
fronted with that situation. 

24. The defendant produced Narayan, 
his brother-in-law, to corréborate him. Nara- 
yan stated that Narbada Prasad’s brother, who 
lives in Charkhari, fell ill and he was asked 
to proceed to Charkhari as soon as possible. 
The witness accompanied Narbada Prasad to 
Charkhari, where he found Narbada Prasad’s 
brother lying ill. Thus, Narbada Prasad is 
supported by this witness. 

25. In rebuttal, the plaintiff examined 
himself. He said two things to destroy the 
evidence of the defendant; (1) He himself 
saw the defendant at the Jabalpur railway 
station on the evening of the 3rd February; 
and (2) the defendant’s brother had not fallen 
ill and that Narbada Prasad did not go to 
see his brother. Both these parts of his state- 
ment occurred in his examination-in-chief. 
By the first part, the plaintiff wanted to tell 
the Court that Narbada Prasad having arriv- 
ed at Jabalpur on the evening of the 3rd, hs 
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could have appeared in the Court on the 4th 
February. It is not as if he was giving this 
evidence on the basis of information receiv- 
ed from a third person. Now, the first part 
of his statement has been shown to be false 
in cross-examination, where he admits that 
he did not say so in the reply which he had 
filed to the defendant’s application under 
Order 9, Rule 13, Civil P. C.; nor had he 
said so in his affidavit. He was then asked 
whether there was any one else at the railway 
Station. The plaintiff said that there was no 
one. Regarding the second part also, he 
proved himself to have spoken a lie, when, ` 
in cross-examination he admitted that he did 
not go to Charkhari, and further that he did 
not see Narbada Prasad’s brother on or about 
the relevant date. He had further to admit 
that he did not know where Narbada Prasad 
was on the 4th February. 


‘26. Thus, there was no reason to dis- 
believe the defendant, particularly when false 
evidence was produced in rebuttal. The 
learned Judge of the appellate Court did not 
look at the evidence of Narayan; nor did he 
pay any attention to the cross-examination of 
the plaintiff. This was naturally so because 
he was of the view that the defendant’s ap- 
plication for setting aside the ex parte decree 
was not competent. 

27. I am, therefore, of the opinion 
that the defendant should be believed regard- 
ing his brother’s illness and his having gone 
to village Charkhari to see his brother, and 
further to have missed the connecting train, 
which would have brought him to Jabalpur . 
in time. He should be believed when he 
says that he could reach Jabalpur on the Sth 
February only, and when he contacted his 
counsel, he was told that the case had been 
proceeded with ex parte. The ends of justice 
Tequire that the defendant petitioner should 
not be denied substantial justice but should 
be given an opportunity to defend the plain- 
tiff’s claim on merits. The latter can be 
compensated by costs, having regard to the 
value of the suit, which is Rs. 1,000/-. 


28. The revision is allowed. The 
orders of the trial Court and the appellate 
Court are set aside. The ex parte decree 
passed in the suit is also set aside. The de- 
fendant shall pay to the plaintiff Rs. 75/- as 
costs. Parties shall bear their own costs in 
all the Courts in the proceedings for setting 
aside the ex parte decree. The case shall go 
back to the trial Court to proceed with the 
trial of the suit from the stage when the ex 
parte proceedings were taken against the 
defendant. 

Revision allowed. 
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ANDORE BENCH) 
G. L. OZA AND S. R. VYAS, JJ. 
Municipal. Corporation, Indore, Appli- 
cant v. The State of Bhopal and another, Op- 
posite Parties. 


Misc. Petn. Case No. 47 of 1969, DI- 
1972. 
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Index Note :— (A) M. P. Municipal Cor- 
poration Act (1961), S. 82 — The properties 
mentioned in the section have been vested in 
the municipal corporation and the same can- 
not be divested by an administrative action 
by the Government. (Para 7) 
Cases Referred : Chronological Paras 
1970 MPLI 195 = 1970 Jab LJ 95, 

State v. Atmaram 
1968 RN 547 (MP), State v. Narmada 
Prasad í 


D. P. Jhanjaria, for Applicant; S. L. 
Dube, Govt. Advocate, for Opposite Parties. 


OZA, J.:— This petition has been filed 
by the Municipal Corporation, Indore, 
challenging the orders of Collector, Indore, 
and Commissioner, Indore Division, directing 
that open pieces of land within the limits of 
the Indore Municipal Corporation shall be 
managed by the Nazul Officer. 


2. In this petition, the petitioner con- 
tends that the Indore Municipal Corporation 
is constituted in accordance with Section 7 
of the Madhya Pradesh Municipal Corpora~ 
tion Act, 1956, and is under the provisions of 
that Act a legal person. It is alleged that 
initially the Indore municipality was con- 
stituted under the Indore Municipality Act, 
1909. Under this Act, all the open lands 
within the limits of the Indore municipality 
vested in the municipality and were under its 
Management. According to the petitioner, this 
was provided for in Section 36 of the Indore 
Act. By virtue of that provision, the Indore 
municipality was managing the open lands by 
leasing them out and issuing licences under 
the bye-laws. It is also submitted that under 
the Indore Act the Holkar State Government 
had framed rules and bye-laws for the 
Management of these open lands within the 
municipal limits by the municipality, and the 
Revenue Department. had no control on 
power about the management of these lands, 
It is further stated that in the year 1954 when 
the Indore Act was replaced by the M. B. 
Municipalities Act, 1954, and this munici- 
pality was converted into a Municipal Cor- 
poration under the M. B. Municipal Cor- 
poration Act, 1956, during these changes the 
properties that had vested in the municipality 
continued to so vest under the M. B. Muni- 
cipalities Act as also under the M. B. Muni- 
cipal Corporation Act. The petitioner fur- 
ther stated that in June, 1917, by an order 
passed by the Holkar State Government, all 
open Jands and sites within the municipal 
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limits were transferred to the municipalities 
concerned except any land which formed pri- 
vate property of any person or a property in 
exclusive possession of any department of the 
State. A copy of this order notified under 
a notification is also filed with the petition. 
It is further contended that the Indore muni- 
cipality developed these open lands into 
house-sites and leased them out for respec- 
tive purposes and also issued licences for the 
use of these lands, and at no time the Gov- 
ernment had anything to do with the said 
lands. The petitioner further stated that in 
the year 1961 the M. B. Municipal Corpora- 
tion Act was replaced by the M. P. Municipal 
Corporation Act and the provisions of this 
new Act were identical with those of the 
M. B. Act. Under Section 82 of the M. P. - 
Municipal Corporation Act, the properties 
vested in a municipal corporation have been 
mentioned. It is contended that this provi- 
sion protected the rights of the municipality 
under which these properties had vested in 
it earlier and even under the M. P. Act the 
properties continued to vest in the petitionen 
Corporation. According to the petitioner, 
Section 80 of the M. P. Municipal Corpora- 
tion Act also provided for the manner in 
which open lands were to be managed by 
the Corporation and thus the scheme of this 
Act also indicates that these open lands vests 
ed in the Municipal Corporation. The peti- 
tioner submitted that after 1964 the Govern- 
ment raised a controversy claiming these open 
lands to be Nazul lands and saying that they 
could be managed by the Nazul Officer, 
There were certain departmental instructions 
to that effect issued by the Government. 
Consequently, according to the petitioner, the 
Collector, District Indore, wrote a letter to 
the Commissioner, Indore Municipal Cor- 
poration, challenging the right of the Cor- 
poration to dispose of some of these open 
plots of land by the Corporation. This re- 
sulted in an exchange of correspondence, and 
a representation was made to the Collector 
on 8th November, 1968. The Revenue Com- 
missioner, Indore Division, sent an order to 
the Administrator, Municipal Corporation, 
Indore, directing that no new leases should 
be given by the Corporation in respect of any 
open land within the limits of the Corpora- 
tion as, according to the Commissioner, these 
lands fell within the Nazul Department and 
could, therefore, only be leased out by the 
Nazul Officer. In consequence of this, the 
petitioner-Corporation, after making a de- 
mand of justice, has filed this petition before 
us. 


3. In the return filed by the respon- 
dents, there is no dispute about facts except 
that the Holkar Government order of June, 
1917, which has been referred to by the peti- 
tioner, is said to be issued not in connection 
with the Indore Municipal Act but issued 
under the Indore District Municipalities Act, 
It is not, however, disputed that under the 
Indore Municipal Act the properties vested 
in the municipality and they continued to so 
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yest even under the M. B. Act. It is also 
not disputed that the properties remained so 
vested even under the M. P. Municipal Cor- 
poration Act and were under the manage- 
ment and control of the Corporation. The 
main contention advanced in the return ap- 
pears to be that under the various provisions 
of the Indore Act, Madhya Bharat Act and 
the M. P. Act, the properties did not vest in 
ownership rights in the municipality or the 
Municipal Corporation, but these local bodies 
had only a right to manage the properties 
in accordance with the Act and for the pur- 
poses of the Act. It was, therefore, contend- 
ed that the Government being the absolute 
owner of these properties, it could withdraw 
the management of the properties from the 
Corporation and consequently the Govern- 
ment and the Nazul authorities were compe- 
tent to deal with these properties under Re- 
ra Book Circular IV-1 dealing with the 


4. Shri Jhanjaria appearing for the 
petitioner contended that the Indore muni- 
cipality was constituted initially under the 
Indore Municipal Act and even apart from 
the order about which a dispute has been 
raised by the respondents, under the provi- 
sions of Section 36 of the Indore Act itself 
all these properties vested in the munici- 
pality of Indore. Later under the M. B. Act 
these properties continued to vest in the 
Indore municipality until the. said munici- 
pality was converted into a Corporation. 
Under the provisions of the M. B. Municipal 
Corporation Act and then of the M. P. Muni- 
cipal Corporation Act the properties conti- 
nued to vest in the Indore Municipal Corpo- 
ration. Learned counsel contended that the 
properties so vested in the Corporation under 
a statute could not be divested merely by 
application of Revenue Book Circular IV-1 
which has no statutory sanction and appears 
only to be administrative instruction. He 
also contended that the controversy raised in 
the return about the extent and scope of the 
rights that vested in the Corporation in res- 
pect of these lands is of no consequence as 
in the present petition there is no controversy 
as to the extent of such rights under various 
Statutes that are available to the Corpora- 
tion. According to the learned counsel, the 
only question that arises for determination 
is as to whether by executive instructions the 
Corporation could be divested of these rights 
which vested in it under various statutes. 


5. Shri Dubey, learned Government 
Advocate for the respondents, contended 
that the scheme of the M. P. Land Revenue 
Code indicates that all lands belong to the 
Government. He referred to various provi- 
sions of the Code pertaining to the scheme 
of assessment, and contended that this 
clearly goes to show that the State is the 
ultimate owner of all lands. According to 
him, what was transferred to the municipali- 
ties under the various statufes was the power 
of management, and the properties only ves- 
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ted in the local bodies as trustees and they 
were expected to manage them in accordance 
with and for the purposes of the Act. In 
tbis view of the matter, learned counsel con- 
tended that the State is the ultimate owner 
of all lands and by its administrative in- 
structions contained in the Revenue Book 
Circular IV-1 it could always withdraw the 
management of these lands from the hands 
of the local bodies. Consequently, according 
to the learned counsel, the Nazul authorities 
were acting within their powers when they 
asked the Corporation not to lease out of 
dispose of any of the open sites in the town. 
Learned Government Advocate could not 
suggest any statutory sanction so far ‘as the 
Revenue Book Circulars are concerned. But 
he contended that Section 57 of the M. P. 
Land Revenue Code clearly indicates that 
the State is the owner of all lands. 

6. Section 36 of the Indore Munici- 
pal Act, 1909 reads thus— 


“36. (1) Subject to any special reserva- 
tion which may be made by the Government, 
all property of the nature hereinafter in this 
section specified and situated within the 
limits of the Municipality shall be municipal 
property vested in the Commissioner on be- 
half of the Government and shall, with all 
other property which may become so vested, 
be under his direction, management and con- 
trol, and shall be held and applied by him 
for the purposes of this Act, that is to say:— 

(a) All public town-walls, gates, markets, 
slaughter houses, manure and night-soil de- 
pots and public buildings of every descrip- 
tion which have been constructed or arte 
maintained out of the Municipal Fund. 


(b) All public streams, springs and works 
for the supply, storage and distribution of 
water for public purposes, and all bridges, 
buildings, engines, materials and things con- 
nected therewith or appertaining thereto and 
also any adjacent land (not being private 
property) appertaining to any public tank 
or well; 

(c) all public sewers and drains, and all 
sewers, drains, culverts and water-courses in, 
alongside or under any street, and all works, 
materials and things appertaining thereto; 


(d) all dust, dirt, dung, ashes, refuse, ani- 
mal matter or filth or rubbish of any kind, 
or dead bodies of animals collected by the 
Municipal servants, from the streets, houses, 
privies, sewers, cess-pools, or elsewhere, on 
deposited in places fixed under Section 49; 

(e) all public lamps, lamp posts, and ap- 
parame connected therewith or appertaining 

ereto; 


(f) all land or other property transfer- 
red to the Municipality by gift, purchase or 
otherwise for local public purposes; 


(g) all streets, and the pavements, stones 
and the other materials thereof, and all trees, 
erections, materials, implements and things 
provided for such streets; and 
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(h) all lands and open sites which are 
neither private property nor are in posses- 
sion of any department of the State. 

(2) The Government may, by notifica- 
tion in the Holkar Government Gazette direct 
that any property which has vested under 
sub-section (1) in the Commissioner shall 
cease to be so vested, and thereupon the 
property specified in the notification shall 
cease to be so vested, and “the Government 
may pass such orders as it thinks fit regard- 
ing the disposal and management of such 
property”.” 

it is clear from this provision that sub- 
ject to any reservation which the State Gov- 
ernment may make the properties mentioned 
in this section shall vest in the municipality 
and shall be municipal properties. Clause 
(h) of sub-section (1) of this section refers 
to open sites which are neither private pro- 
perties nor are in possession of any depart- 
ment of the State. It cannot, therefore, be 
doubted, and it is also not contested, that 
by the constitution of the Indore Municipality 
under the provisions of the Indore Municipal 
Act, 1909, all open lands, which were nei- 
ther private property nor in possession of 
any particular department of the State, be- 
came municipal property and vested in the 
Commissioner, and in consequence all these 
open lands were managed, leased out and dis- 
posed of by the Indore Municipality. In 1954 
the Indore Act was substituted by the M. B. 
Municipalities Act and Section 2 and its pro- 
viso saved the Municipalities constituted 
under the old Act and all actions taken under 
that Act. Section 48 of the M. B. Act pro- 
vided for vesting of the properties in a muni- 
cipality, and it was as follows:— 

“48. All property of the nature herein- 
after in this Section specified, and not being 
specially reserved by the Government shall 
be vested in and belong to the municipality, 
and shall, together with all other property, 
of what nature or kind soever not being spe- 
cially reserved by the Government, which 
may become vested in the municipality, be 
under their direction, management and con- 
trol, and shall be held and applied by them 
as trustees, subject to the provisions and 
for the purposes of this Act, that is to say— 

(a) all public town-walls, gates, markets, 
slaughter houses, manure and night-soil de- 
pots, and public buildings of every descrip- 
tion. 

(b) all public streams, tanks, reservoirs, 
cisterns, wells, springs, aqueducts, conduits, 
tunnels, pipes, pumps and other waterworks, 
and all bridges, buildings, engines, works, 
materials and things connected therewith or 
appertaining thereto, and also any adjacent 
land (not being private property), appertain- 
ing to any public tank or well; 

(c) all public sewers and drains, and all 
sewers drains, tunnels, culverts, gutters and 
watercourses in, alongside and under any 
streets, and all works, materials and things 
appertaining thereto, as also all dust, dirt, 
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dung, ashes, refuse, animal matter, filth, night- 
soil or rubbish of any kind collected by the 
Municipality or by customary or private 
sweepers from streets, houses, privies, 
sewers, cesspools, or elsewhere; 

~ (d) all public lamps, lamp-posts, and ap- 
paratus connected therewith, or appertaining 
thereto; 

(e) all lands transferred to them by the 
Government, or by gift or otherwise fon 
local public purposes; , 

(£) all public streets, and the pavements, 
stones and other materials also thereof and 
also all trees, erections, materials, imple- 
ments and things provided for such streets.” 
This provision clearly indicates that tbe pro- 
perties will, continue to vest in the munici- 
pality except if any reservations are made 
by the Government. It is also clear from 
the provisions of this Act that the munici- 
pality shall apply these properties as trustees 
subject to the provisions and for.the purpo- 
ses of this Act. It cannot, therefore be dis- 
puted that the properties that vested in the 
municipality under the Indore Act continued 
to vest in it even after the M. B. Act came 
into force. This Act was later substituted 
by the M. P. Municipalities Act, Section 100 
of which is as under— 

100. (1) Subject to any special reserva- 
tion made op to any special conditions im- 
posed by the State Government, all property 
of the nature hereinafter in this section speci- 
fied within the limits of the Municipality, 
shall vest in and be under the control of the 
Council and with all other property which 
has already vested, or may hereafter vest in 
the Council, shall be held and applied by it 
as trustees for the purposes of this Act, that 
is to say— 

(a) all public town-walls, gates, markets, 
slaughter-houses, manure and night-soil de- 
pots and public buildings of every descrip- 
tion which have been constructed or main- 
tained out of the Municipal Fund; 

(b) all public streams, tanks reservoirs, 
cisterns, wells, springs, aqueducts, conduits, 
tunnels, pipes, pumps and other water works, 
and all bridges, buildings, engines, works, 
materials and things connected with or ap- 
pertaining thereto, and also adjacent land not 
being private property, appertaining to any 
public tank or well; 

(c) all public sewers and drains and all 
sewers, drains, tunnels, culverts, gutters and 
water-courses in, alongside or under any 
streets and all works, materials and things 
appertaining thereto; 

(d) all dust, dirt, dung, ashes, refuse, ani- 
mal matter, filth, night-soil or rubbish of any 
kind collected by the Council or by any cus- 
tomary or private sweepers from the streets, 
houses, privies, sewers, cesspools or elsewhere; 

(e) all public lamps, lamp-posts and ap- 
paratus connected therewith, or appertaining 
thereto; 

(f) all public streets, not being land own- 
ed by the State Government and the pave- 





ments, stone and other materials ‘thereof and 
also trees growing on and erections, mate- 
tials, implements and things provided for such 
street; 

(œ) all lands and/or other property trans- 
ferred to the Council by the State Govern- 
ment or acquired by gift, purchase or other- 
wise for public purposes; 

(2) The State Government may, by noti- 
fication, direct that any property which has 
vested in the Council shall cease to be so 
vested; and thereupon the property specified 
in the notification shall cease to be so vest- 
ed, and the State Government may pass such 
orders as it thinks fit regarding the disposal 
and management of such property. 


(3) The State Government may resume 
any immovable property transferred to the 
Council by itself or any other local autho- 
rity, where such property is required for a 
public purpose, without payment of any com- 
pensation other than the amount paid by the 
Council for such transfer and the market 
value at the date of resumption of any build- 
ing or works subsequently erected or ex- 
ecuted thereon by the Council: 

Provided that before taking any such 
action, the State Government shall obtain 
and take into consideration the view or ob- 
jections of the Council: 

Provided further that compensation need 
not be paid for buildings or works con- 
structed or erected in contravention of the 
terms of the transfer.” 

This section clearly indicates that all 
property of the nature specified therein with- 
in the limits of the municipality shall vest 
in and be under the control of the municipali- 
ty, of course subject to any reservations 
made or conditions imposed by the State 
Government under the Act. It cannot be 
doubted that in fact these properties vested 
in the municipality even before this Act 
came into force and there is no case of any 
reservations or conditions prescribed by the 
State under the Act. It- is no doubt true 
that the restriction provided in this section 
was that the properties shall be applied and 
held as trustees for the purposes of the Act. 
Clause (g) of sub-section (1) of Section 100 
of this Act clearly refers to the properties 
of the kind which are in dispute in this peti- 
tion. Sub-sections (2) and (3) of this section 
provide the manner in which the Govern- 
ment can, if it so desires, take back the pro- 
perty which vested in the municipality under 
this Act. In any event, that question is not 
before us and it is not the case of the Gov- 
ernment that they have chosen to act under 
these sub-sections of Section 100. There is, 
therefore, no need to go into the question as 
to whether under sub-sections (2) and (3) of 
Section 100 the Government could take ac- 
tion pertaining to the properties which had 
vested in the petitioner long before this Act 
came into force. As there is no dispute 
that the Government had not chosen to act 
under these provisions, it is not necessary 
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for us to go into that question, and it can- 
not be disputed that the properties, which 
vested in the Indore municipality long before 
the passing of this Act, continued to vest in 
it. Section 101 of this Act also indicates 
that even under the present Act transfer of 
certain lands with the Nazul Department to 
a municipal council is contemplated. This 
only indicates that where municipalities may 
be constituted under the provisions of this 
Act for the first time, it may be possible for 
the State to transfer such open pieces of 
land. This clearly shows that vesting of 
properties in local bodies even under the 
scheme of this Act is not a matter not con- 
templated. 

In 1956, M. B. Municipal Corporation 
Act was brought into force and Jater the 
same Act with slight modifications was enact- 
ed as the M. P. Municipal Corporation Act 
which came into force in 1961. Section 80 
of the M. P. Municipal Corporation Act is 
as under:— 

“80. (1) No streets, nazul lands, public 
places, drains or irrigation channels shall be 
sold, leased or otherwise alienated, save in 
accordance with such bye-laws as may be 
made in this behalf. 

(2) Subject to the provisions of sub-sec- 
tion (1)— 


(a) the Commissioner may, in his dis- 
cretion grant a lease of any immovable pro- 
perty belonging to the Corporation, including 
any right of fishing or of gathering and tak- 
ing fruit, flowers and the like, of which the 
premium or rent, or both, as the case may 
be does not exceed five hundred rupees for 
any period not exceeding twelve months af 
a time; 

Provided that every such lease granted 
by the Commissioner, other than the lease 
of the class in respect of which standing 
Committee has by resolution exempted the 
Commissioner from compliance with the re- 
quirements of this proviso, shall be reported 
by him to the Standing Committee within 15 
days after the same has been granted. 

(b) with the sanction of ‘the Standing 
Committee, the Commissioner may by sale 
or otherwise grant a lease of immovable pro- 
perty including any such right as aforesaid, 
for any period not exceeding three years at 
a time of which the premium or rent op 
both, as the case may be, for any one yeap 
does not exceed three thousand rupees; 

(c) with the sanction of the Corporation 
the Commissioner may lease, sell or other- 
wise convey any immovable property belong- 
ing to the Corporation. 

(3) The Commissioner may— 

(a) in his discretion dispose of by sale, 
letting out on hire or otherwise, any move- 


` able property belonging to the Corporation 


not exceeding five hundred rupees in value; 

(b) with the sanction of Standing Com- 
mittee, dispose of by sale, letting out on 
hire, or otherwise any immovable property 
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belonging to the Corporation not exceeding 
five thousand rupees in value; N 

(c) with the sanction of the Corporation. 
sell, let out on hire or otherwise convey any 
moveable property belonging to the Corpo- 
ration. 

(4) The sanction of the Standing Com- 
mittee or of the Corporation under sub-sec- 
tion (2) or sub-section (3) may be given either 
generally for any class of cases or specifi- 
cally in any particular case. 

(5) The foregoing provisions of this sec- 
tion shall apply to every disposal of proper- 
ty belonging to the Corporation made under 
or for the purpose of this Act: 


Provided that— 

(i) no property vesting in the Corpora- 
tion in trust shall be leased, sold or other- 
wise conveyed in a manner that is likely to 
prejudically affect the purpose of the trust 
subject to which such property is held: 

. (i) no land exceeding twenty-five thou- 
sand rupees in value shall be sold or other- 
wise conveyed without the previous sanc- 
tion of the Government and every sale, or 
other conveyance of property vesting in the 
Corporation shall be deemed to be subject 
‘to the conditions and limitations imposed by 
this Act or by any other enactment for ihe 
time being in force”. 

This provision clearly indicates and 
provides for a complete scheme for manage- 
ment of properties within the limits of the 
Corporation. It is, therefore, clear that this 
section also provides for the management of 
the properties that had already vested in the 
Corporation long before the Act came into 
force. Section 82 of the M. P. Municipal 
Corporation Act is as under— 

“82. Subject to any special reservation 
made or to any special conditions imposed 
by the Government all property of the 
nature hereinafter in this section specified 
and situated within the city, shall vest in and 
be under the control of the Corporation, and 
with all other property which has already 
vested, or may hereafter vest in the Corpo- 
Tation shall be held and applied by it for the 
purposes of this Act, namely, 

(a) all public gates, markets, slaughter- 
houses, manure and night-soil depots and 
public buildings of every description which 
have been constructed or maintained out of 
the Municipal fund; 

(b) all public streams, rivers, springs, 
and works for the supply, storage and distri- 
bution of water for public purposes and all 
bridges, buildings, engines, materials and 
things connected therewith or appertaining 
thereto, and also any adjacent land (not 
being private property) appertaining to any 
public tank or well; 

(c) all public sewers and drains, and all 
sewers, drains, culverts and watercourses in 
or under any public street or constructed by 
or for the Corporation alongside any public 
street, and all works, materials and things 
appertaining thereto; 
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(d) all dust, dung, ashes, refuse, animal 
matter, or filth or rubbish of any kind, op 
dead bodies of animals, collected by the 
Corporation from the streets, houses, privies, 
sewers, cesspools, or elsewhere or deposited 
in places fixed by the.Corporation; 

(e) all public lamps, lamp-posts and ap- 
paratus connected therewith or appertaining 
thereto; 

(f) all land or other property transferred 
to the Corporation by the Government on 
acquired by gift, purchase or otherwise for 
local public purposes; 

(g) all public streets, not being land 


owned by the Government and the pave-, 


ments, stone and other material thereof and 
also trees growing on, and erections, mate- 
tials, implements and things provided for such 
streets; 

(h) all open lands which are neither the 
property of any person nor of the Govern- 
ment.” 

This provision makes it clear that all 
properties in the nature specified therein 
vested in the Corporation and shall be under 
the control and management of the Corpo- 
Tation except subject to certain reservations, 
and sub-clause (h) of this section refers to 
all open lands which are neither the property 
of any person nor of the Government, a pro- 
vision more or Jess similar to sub-clause (h) 
of Section 36 of the Indore Municipal Act, 
1909. Consequently it cannot be doubted 
that under this provision all open lands, 
which were not private properties and are 
also not the properties of any department of 
the Government, shall vest in the Corpora- 
tion. Apart from the fact, in the case of 
the petitioner these properties had already 


, vested in the petitioner long before this Act 


came into force. It cannot, therefore, be 
doubted that all open Jands within the limits 
of the Corporation, which are not private 
lands, continued to vest in the petitioner, 
and the petitioner had the power and au- 
thority under this Act as indicated in Sec- 
tion 80 to deal with these lands. 


7. What is contended on behalf of 
the respondents is that what had vested in 
the petitioner is not the absolute property 
fights. It is in substance contended that the 
ownership rights have not been vested in the 
municipality or the Corporation but only the 
power of management has been entrusted to 
it under the respective statutes, and as the 
Government happens to be the owner of the 
lands, it is entitled to withdraw the power of 
Management conferred on the local bodies. 
Reliance in this respect was placed on Sec- 
tion 57 of the M. P. Land Revenue Code, 
which is as under— 

“57. (1) All lands belong to the State 
Government and it is hereby declared that 
all such lands, including standing and flow- 
ing waters, mines, quarries, minerals and 
forests reserved or not, and all rights in the 
sub-soil of any land are the property of the 
State Government: 
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Provided that nothing in this section shall 
be deemed to affect any rights of any per- 
son susbisting at the coming into force of 
this Code in any such property. 

(2) Where a dispute arises between the 
State Government and any person in respect 
of any right under sub-section (1) such dis- 
pute shall be decided by the Sub-divisional 
Officer. 

(3) Any person aggrieved by any order 
passed under sub-section (2) may institute a 
civil suit to contest the validity of the order 
within a period of one year from the date of 
such order. 

(4) Where a civil suit has been institut- 
ed under sub-section (3) against any order, 
such order shall not be subject to appeal or 
revision.” 

It cannot be doubted that this provision 
itself saves the rights of parties in whom 
Tights have been vested prior to the passing 
of this Code. Apparently therefore, Sec. 57 
cannot be used to contend that by this pro- 
vision the petitioner-Corporation has been 
divested of the properties which had vested 
in it. It is also not contended that the Reve- 
nue Book Circular under which the respon- 
dents now claim to administer and manage 
the lands (open sites within the Corporation 
Limits) have any statutory sanction. It is, 
therefore, clear that whatever incident of 
property vested in the petitioner under res- 
pective provisions of the Acts referred to 
above could not be taken away by an ad- 
ministrative circular, order or instruction. In 
this view of the matter, it is not necessary 
for us to go into the question of the extent 
of rights that were conferred under the va- 
rious statutes relating to these properties on 
the petitioner, and the effect of subsequent 
enactments on those rights. As discussed 
above, it cannot be doubted that under all 
the statutes these properties have been pro-- 
tected as they have vested in the municipa- 
lity or the  petitioner-Corporation. Thus 
whatever rights vested in the petitioner are 
tights under a statute. It cannot, therefore, 
be doubted that by an administrative action 
the petitioner cannot be deprived of those 
rights which vested in it under various Acts 
mentioned above. 

8. Learned Government Advocate also 
placed reliance on State of M. P. v. Narmada 
Prasad, 1968 RN 547 and State of M. P. 
v. Atmaram, 1970 MPLJ 195. In 1968 RN 
547 (supra) the question was about un- 
occupied area within a municipality which 
neither vested in nor was given for manage- 
ment to the municipal council, and in that 
context it was held that the Tehsildar had 
jurisdiction to take action under Section 248 
of the M. P. Land Revenue Code. This deci- 
sion is based on the admitted circumstances 
that the land in question neither vested in 
the Municipal Council nor at any time was 
transferred to it for management, and in 
these circumstances that decision can be of 
no assistance in the present ease. The dect- 
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sion in 1970 MPLJ 195 (supra) also is of 
no assistance in the present case. In that 
case, while considering the provisions of 
the C. P. and Berar Municipalities Act, 1922, 
a Single Judge of this Court beld that the 
Tehsildar had jurisdiction under Section 248 
of the. M. P. Land Revenue Code to eject 
a person who is found to have encroached 
upon an unoccupied land. This decision is 
based on the assumption that if the municipal 
committee does not take any action against a 
person who has encroached upon a public 
road, the Tehsildar can proceed against him 
under Section 248 of the M. P. Land Reve- 
nue Code. As regards the question of Nazul 
Officers and the Rules, it has been observed 
in this decision as under— 

“Lastly it is contended that the power of 
the Tehsildar under Section 248 of the Code 
is either taken away or controlled by the 
Nazul Rules. It was, however, conceded that 
the Nazul Rules are not statutory, and, if 
that is so, the positive provisions of a statu- 
tory enactment like Section 248 of the Code 
cannot be negatived or controlled by such 
rules.” . ` 
In these circumstances, therefore, the ques- 
tion about the extent of the rights of the 
Corporation is not necessary to be gone into. 

9, Consequently this petition is allow- 
ed and the orders passed by the Collector, 
Indore, and Commissioner, Indore, on the 
basis of the Government order, which has 
been described as instructions, declaring all 
open lands within the Corporation limits as 
Nazul lands and directing the petitioner not 
to deal with or dispose of such lands, and 
also the orders passed on that basis by the 
Nazul Officer dealing with those lands, are 
set aside. Consequently all open lands that 
vest in the petitioner before these orders 
were passed shall vest in the petitioner. The 
petitioner shall be entitled to the costs of 
this petition from the respondents. Coun- 
seľs fee Rs. 250/- if certified. The outstand- 
ing amount of security deposit shall be re- 
funded to the petitioner. : 

Petition allowed. 
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TARE, J.:— In this Writ Petition, which 

is described as a petition under Articles 226 

and 227 of the Constitution of India, two 

questions are mainly involved. So far as 

Article 227 of the Constitution of India is 

concerned, it will be out of the picture. ` 

Sub-clause (4) of Article 227 of the Consti- 

tution specifically excludes courts martial 

from the operation of the Article. It is as 
follows:— 

“Art. 227 (4).— Nothing in this article 
shall be deemed to confer on a High Court 


. powers of superintendence over any court or 


tribunal constituted by or under any law 
relating to the Armed Forces.” 

Therefore, court-martial can in no sense be 
considered to be a Tribunal subordinate to 
the High Court. But the said bar does not 
find place in Article 226 of the Constitution 
of India. Therefore, although courts-martial 
may not be considered to be Tribunals sub- 
ordinate to the High Court or for the pur- 
poses of Article 136 of the Constitution of 
India subordinate to the Supreme Court, they 


, will be amenable to the prerogative jurisdic- 


tion of the High Court under Article 226 
of the Constitution of India and to the juris- 
diction of the Supreme Court under Arti- 
cle. 32 of the Constitution of India in the 
matter of exercise of fundamental rights. 


2. The instant questions came up for 
consideration before Sankaran, J., in Vishnu- 
krishnan Namboodiri v. K. N. Kripal, AIR 
1952 Trav-Co 7, wherein the learned Judge 
held that ordinarily the Civil Court would 
have no power to interfere with the adminis- 
tration of military law by the properly con- 
stituted Tribunals acting within their juris- 
diction. Therefore, the matters. which are 
placed within the jurisdiction of Military 
Tribunals or authorities constituted under the 
Military Jaw must be determined by such 
authorities themselves and their decisions 
cannot be reviewed or set aside by Civil 
Courts. This principle of the common law 
has been embodied in Clause (4) of Arti- 
cle 227 of the Constitution of India which 
deals with the High Court’s power of super- 
intendence over all Courts and Tribunals 
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Within its jurisdiction. However, the general 
power conferred on the High Court under 
Article 226 of the Constitution has to be 
construed subject to the limitation imposed 
by Clause (4) of Article 227. It cannot, how- 
ever, be said that the High Court has no 
jurisdiction to relieve against unauthorised 
or illegal acts of military authorities affect- 
ing the fundamental rights of persons in 
military service. The learned Judge relied 
on the English cases of R. v. Army Council 
Ex. P. Ravensdroft, (1917) 2 KB 504, and 
Heddon v. Evans, (1919) 35 TLR 642. In 
this connection I might observe that the 
limitation for the High Court to exercise 
prerogative powers under Article 226 of the 
Constitution would be as laid down by Lord 
Esher, M. R. and as approved by their Lord- 
ships of the Supreme Court in Ebrahim 
Aboobakar v. Custodian General of Evacuee 
Property, AIR 1952 SC 319, to the following 
effect:— ` 


“When an inferior Court or Tribunal or 
body which has to exercise the power of de- 
ciding facts, is first established by Act of 
Parliament, the Legislature has to consider 
what powers it will give that Tribunal or 
body. It may in effect say that, if a cer- 
tain state of facts exists and is shown to 
such Tribunal or body before it proceeds to 
do- certain things, it shall have jurisdiction 
to do such things but not otherwise. There 
it is not for them conclusively to decide 
whether that state of facts exists and, if 
they exercise the jurisdiction without its exis- 
tence, what they do may be questioned, and 
it will be held that they have acted without 
jurisdiction. ‘But there is another state of 
things which may exist. The legislature may 
entrust the Tribunal or body with a jurisdic- 
tion which includes the jurisdiction, to de- 
termine whether the preliminary state of 
facts exists, as well as the jurisdiction,’ on 
finding that it does exist, to proceed further 
or do something more. When the legislature 
are establishing such a Tribunal or body 
with limited jurisdiction, they also have to 
consider whatever jurisdiction they give 
them, whether there shall be any appeal 
from their decision, for otherwise there will 
be none. ‘In the second of the two cases I 
have mentioned it is erroneous application 
of the formula to say that the Tribunal can- 
not give themselves jurisdiction by wrongly 
deciding certain facts to exist, because the 
legislature gave them jurisdiction to deter- 
mine all the facts, including the existence of 
the preliminary facts on which the further 
exercise of their jurisdiction depends;’ and if 
they were given jurisdiction so to decide, 
without any appeal being given, there is no 
appeal from such exercise of their jurisdic- 
tion.” 

3. A Division Bench of the Orissa 
High Court, presided over by Barman, C. J., 
and A. Misra, J., in Soubhagya Chandra v. 
Union of India, AIR 1969 Orissa 169 thought 
it unnecessary to decide the question of ju- 
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risdiction of the High Court under Art. 226 
of the Constitution of India so as to inter- 
fere with the decision of a Summary Court- 
Martial on the ground that the Summary 
Court-Martial had complied with the princi- 
ples of natural justice and that the petitioner 
had no case on merits whatsoever. For the 
reason, the question of jurisdiction of the 
High Court for exercising prerogative powers 
was not at all decided. 

4. In Som Datt Datta v. Union of 
India, AIR 1969 SC 414, their Lordships of 
the Supreme Court had to consider a peti- 
tion under Article 32 of the Constitution of 


. India, wherein the grievance of the petitioner 


was that as the police officer had started in- 
vestigation, the petitioner could be tried 
under the Code of Criminal Procedure and 
as such he could not have been tried by the 
General ‘Court-Martial. On that contention 
the petitioner’s conviction under Section 304 
read with Section 149, Indian Penal Code 
and the sentence of six years’ rigorous im- 
prisonment was sought to be quashed by the 
petitioner. The question was not at all rais- 
ed on behalf of the Union of India that the 
petition under Article 32 of the Constitution 
of India was not tenable. It was more or 
less conceded that a petition of such a 
nature would be tenable in the Supreme 
Court for exercise of fundamental rights. 
But, however, their Lordships while constru- 
ing Sections 125 and 126 of the Army Act 
held that the General Court-Martial could 
exercise jurisdiction in the matter of trying 
the accused. In that view of the matter, 
the petition under Article 32 of the Consti- 
tution was dismissed. 


5. In this connection I may observe 
that as a necessary corollary I would agree 
with the view expressed by Sankaran, J., in 
AIR 1952 Trav-Co 7 (supra), that the High 
Court in exercise of powers under Article 226 
of the Constitution would be able to inter- 
fere with the decision of a Court constituted 
under the Army Act, 1950, subject to the 
limitations pertaining to interference with 
decisions of Special Tribunals of course, as 
provided by sub-clause (4) of Article 227 of 
the Constitution, such a Tribunal constituted 
under the Army Act in no sense can be con- 
sidered to be subordinate to the High Court. 
But, although subordination of a Tribunal may 
be necessary for the purposes of Article 227 
of the Constitution, such subordination is 
not necessary for the purposes of Article 226 
of the Constitution of India, which empowers 
the High Court to issue Writs in the nature 
of Mandamus, Certiorari etc., including any 
orders or direction to any person or autho- 
rity, including the Government. Therefore, 
a Court-Martial constituted under the Army 
Act can certainly be said to be an authority 
contemplated under Article 226 of the Cons- 
titution of India. This would dispose of the 
preliminary objection raised on behalf of the 
regarding jurisdiction of this 
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6. As regards Special Tribunals, the 
limitations for interference with them will be 
to the extent as indicated by their Lordships 
of the Supreme Court in AIR 1952 SC 319 
(supra). Therefore, the High Court would be 
able to interfere if it finds that the Special 
Tribunal has acted without jurisdiction or in 
excess of jurisdiction or has flouted the prin- 
ciples of natural justice which would revolt 
against judicial conscience. But for these 
three eventualities this Court would not be 
able to interfere with the decision of a Spe- 
cial Tribunal constituted under special enact- 
ment. 


7, Then, we come to the petitioner’s 
case on merits. At the relevant time, the 
petitioner was a Senior Major of the Army 
Medical Corps and was posted at the Mili- 
tary Hospital, Mhow. On the night inter- 
vening the 21st and 22nd of September, 1967, 
an Army Officer belonging to another Unit, 
namely, Capt. Cyrus Dalal and his wife went 
to the hospital at about 12 in the night. 
Capt. Dalal wanted Mrs. Dalal to be treated 
for some emergency matter. It was alleged 
that the petitioner found that there was no 
emergency case and the petitioner also found 
that Capt. Dalal was not in his usual gait 
and that he was heavily drunk and was not 
in his normal senses. ‘Therefore, he examin- 
ed Capt. Dalal for an alcoholic test. Capt. 
Dalal made a grievance of that fact to his 
superior officers alleging that he had been 
forced to go through an alcoholic test and 
es action of the petitioner was high-hand- 
ed. 


3. On the representation of Capt. 
Cyrus Dalal, the following charge was framed 
against the petitioner on 2-3-1968 (Vide Peti- 
tioner’s Annexure—16):— 


“At Mhow, on night of 21/22 September, 
67, while performing the duties of Orderly 
Medical Officer in MH Mhow improperly 
subjected IC-11818 Captain Dalal, Cyrus of 
Signals MOTE to various clinical and patho- 
logical tests for the purpose of ascertaining 
whether Capt. C. Dalal was intoxicated or 
not against his will in contravention of Para 
393 (b) of Regulations for the Army and 
para 93 of the Regulations for the Medical 
Services, Armed Forces.” 


This action of the petitioner was said to 
constitute an act prejudicial to good order 
and Military discipline amounting to an 
offence under Section 63 of the Army Act. 
The petitioner during the General Court-Mar- 
tial was acquitted of this charge. Therefore, 
we are not at all concerned with the said 
charge, nor with the details relating to the 
said incident. The petitioner also has no 
grievance in respect of his trial before the 
General Court-Martial. But, as already indi- 
cated earlier, this petition involves two ques- 
tions of law. One regarding the jurisdiction 
of this Court to exercise prerogative powers 
under Article 226 of the Constitution has 
already been dealt with earlier. The other 
question is whether the petitioner’s action 
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in not attending the investigation in spite of 
an order given by the Station Comman- 
dant amounted to an offence under Sec- 


-tion 41 of the Army Act. 


9, The necessary facts for the deci- 
sion of the said question of law are as 
follows; In order to try this charge accord- 
ing to the procedure prescribed by the Army 
Act and the Rules and the Regulations, 
A court of inquiry to be presided over by 
Lt. Col. J. S. Bhullar was constituted by 
the Station Commandant. It appears that the 
petitioner had no good relations with Lt. 
Col. J. S. Bhullar and he made all attempts to 
persuade the Station Commandant to change 
the personnel of the Court of inquiry, but 
he did not meet with success. It is not ne-. 
cessary to consider the earlier correspon- 
dence. The petitioner had also filed a sta- 
tutory complaint under Section 27 of the 
Army Act (Vide Petitioner’s Annexure-4), 
dated 29-2-1968. It appears that this statu- 
tory complaint was withheld by the Head 
of the Central Command at Lucknow and it 
was never forwarded to the Central Govern- 
ment or to the Chief of the Army Staff. It 
is not necessary for us to examine whether 
this withholding was legal or otherwise. But, 
ultimately the Station Commandant, Mhow, 
namely Brigadier Rao O’Connor, rejecting all 
representations of the petitioner as also his 
request for interview passed an order to the 
effect that a disciplinary action would be 
taken against the petitioner if he did not at- 
tend the Court of inquiry presided over by 
Lt. Col. Bhullar. 


10. In this connection the petitioner’s 
grievance against Lt. Col. J. S. Bhullar was 
that he took personal interest and visited 
the petitioner and threatened him. The 
petitioner alleged that for that reason, he 
did not want Lt. Col. J. S. Bhullar to pre- 
side over the Court of inquiry. It appears 
that ultimately the Station Commandant, for 
some reason or the other, changed Lt. Col. 
J. S. Bhullar and nominated Lt. Col. P. M. 
Namjunda as the person to preside over the 
Court of inquiry. 


11. Therefore, at a later stage, the 
following charge was framed against the 
petitioner, namely:— 


“At Mhow, when ordered by Lt. Col. 
P. N. Behl. OC MH Mhow (MP) his supe- 
rior officer to appear before IC 2537 Lt. Col. 
J. S. Bhullar, Punjab Regiment for recording 
to summary of evidence of 4th March 68 at 
10.00 hrs. at the medical board room of 
MH, did not do so.” 


This action of the petitioner was said to 
amount to disobeying a lawful command of 
his superior officer so as to constitute an 
offence under Section 41 (2) of the Army 


Act. Therefore, the question arises whether 
the Station Commandant can issue 
the said order and whether it would 


amount to a lawful command, as contem- 
plated by Section 41 of the Army Act. It 
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may be relevant to reproduce Section 41 (2) 
of the Army Act, 1950, which is as follows:— 
Si, AL UCD E itessegdeseiestesonsseaats 

(2) Any person subject to this Act who 
disobeys any lawful command given by his 
superior officer shall, on conviction by Court 
martial, 

If he commits such offence when on ac- 
tive service, be liable to suffer imprisonment 
for a term which may extend to fourteen 
years or such less punishment as is in this Act 
mentioned; and : 

if he commits such offence when not on 
active service, be liable to suffer imprison- 
ment for a term which may extend to five 
years or such less punishment as is in this 
Act mentioned.” 

12. Therefore, the requirement of the 
said section is that there must be a lawful 
command issued by a superior officer and 
the subordinate concerned should be guilty 
of disobeying that lawful command. I shall 
presently discuss as to what would be a law- 
ful command. : 

13. When the petitioner attempts to 
have Lt. Col. J. S. Bhullar changed, he as 
a last resort made a representation to the 
Officer Commanding Military Hospital (Peti- 
tioner’s Annexure-17) on 2-3-1968, wherein 
he alleged that Lt. Col. J. S. Bhullar was 
interfering with the witnesses. The peti- 
tioner, therein stated that if the grievance 
was not redressed then there would be no 
alternative than to approach the higher au- 
thorities. ‘Thereupon the Commanding Offi- 
cer, Lt. Col. P. N. Behl required the peti- 
tioner to attend the Court as already told 
verbally at the scheduled time, ie. 4-3-1968 
at 9-30 A. M. Thereupon the petitioner wrote 
an endorsement to the following effect:— 

“Pending disposal of my applications and 
complaints and request for interview I re- 
quest that proceedings of the Court may 
please be deferred. In case you decline ac- 
tions on the above; may I take your permis- 
sion to approach HQ M. P. Area direct.” 
Thereupon Lt. Col. P. N. Behl served the 
following order on the petitioner on 4-3-1968 
(Vide Petitioner’s Annexure-19):— 

“Subject:— Attending of Court. 

Reference your remarks on my letter 
No. 862/SC/36/A dated 4 March 68. 

The matter is being referred to Station 
Head-quarters. Pending decision, the Court 
cannot be deferred, and question of appro- 
aching HQ M.P. Area direct does not arise 
at all.” 

Your are hereby ordered to attend 
the proceedings of the Court (summary of 
evidence) at 10.00 hrs on 4 March 68 in the 
Medical Board Room, adjacent to my office. 
You will report to Lt. Col. J. S. Bhullar, of- 
ficer recording summary of evidence. Any 
disobedience of this order will render you 
liable for disciplinary action. 

Sd/ Lt. Col, AMC 
Commanding (P. N. Behl) 
09.35 Hrs.” 
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Regarding this second charge the General 
Court-Martial held the petitioner guilty of an 
offence under Section 41 (2) of the Army Act 
and for that reason, imposed the punish- 
ment, namely, (a) forfeiture of eighteen 
months service for purposes of promotion, 
(b) severely reprimanded. The findings and 
the sentence awarded by the General Court- 
Martial had been confirmed by the General 
Officer Commanding-in-Chief, Central Com- 
mand, Lucknow. 

14. In this connection it is relevant 
to take note of Rules 22, 23 and 25 of the 
Indian Army Rules, which pertain to the 
right of an accused to prepare his defence 
in relation to officers. Rule 22 is as follows:— 

“Rule 22. — Hearing of Charge. — (1) 
Every charge against a person subject to the 
Act other than an officer, shall be heard 
in‘ the presence of the accused. The accused 
shall have full liberty to cross-examine any 
Witness against him, and to call any witnesses 
and make any statement in his defence. 

(2) The Commanding Officer shall dis- 
miss a charge brought before him if, in his 
opinion, the evidence does not show that an 
offence under the Act has been committed, 
and may do so if, in his discretion, he is 
satisfied that the charge ought not to be pro- 
ceeded with. 


(3) At the conclusion of the hearing of 
a charge, if the commanding officer is of 
opinion that the charge ought to be proceed- 
ed with, he shall without unnecessary delay, 

(a) dispose of the case summarily under 
Section 80 in accordance with the manner 
and form in Appendix HI; or 
_ (b) refer the case to the proper supe- 
rior military authority; or 

(c) adjourn the case for the purpose of 
having the evidence reduced to writing; or 


(d) if the accused is below the rank of 
warrant officer, order his trial by a summary 
court-martial; 

Provided that the commanding officer 
shall not order trial by a summary court- 
martial without a reference to the officer em- 
powered to convene a district Court-Martial 
or on active service’ a summary general 
Court-Martial for the trial of the alleged of- 
fender unless either: 


(a) the offence is one which he can try 
by a summary Court-Martial without any re- 
ference to that officer; or 

(b) he considers that there is grave rea- 
son for immediate action and such reference 
cannot be made without detriment to disci- 
pline”. 

Rule 23 of the Rules is as follows:— 

“Rule 23. Procedure for taking down 
the summary of evidence: 

(1) Where the case is adjourned for the 
purpose of having the evidence reduced to 
writing, at the adjourned hearing the evi- 
dence of the witnesses who were present and 
gave evidence before the commanding ofli- 
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cer, whether against or for the accused, and 
of any other person whose evidence appears 
to be relevant, shall be taken down in writ- 
ing in the presence and hearing of the ac- 
cused before the commanding officer or such 
officer as he directs. ' 
(2) The accused may put in cross-exa- 


mination such questions as he thinks fit to. 


any witness, and the questions together with 
the answers thereto shall be added to the 
evidence recorded. 

(3) The evidence of each witness after 
it has been recorded as provided in the rule 
when taken down, shall be read over to him, 
and shall be signed by him, or if he cannot 
write his name, shall be attested by his mark 
and witnessed as a token of the correctness 
of the evidence recorded. After all the evi- 
dence against the accused has been recorded, 
the accused will be asked; “Do you wish to 
make any statement? You are not obliged 
to say anything unless you wish to do so, 
but whatever you say will be taken down 
in writing and may be given in evidence.” 
Any statement thereupon made by the accus- 
ed shall be taken down and read over to 
him, but he will not be cross-examined upon 
it. The accused may then call his witnesses, 
including, if he so desires, any witnesses 
as to character. 

(4) The evidence of the ‘witnesses and 
the statement (if any) of the accused shall 
be recorded in the English language. If the 
witness or accused, as the case may be does 
not understand the English language, the evi- 
dence or statement, as recorded, shall be in- 
terpreted to him in a language which he 
understands. ; 

(5) If a person cannot be compelled to 
attend as a witness, or if owing to the exi- 
gencies of service or any other grounds (in- 
cluding the expenses and loss of time involv- 
ed), the attendance of any witness cannot in 
the opinion of the officer taking the sum- 
mary (to be certified by him in writing), be 
teadily procured, a written statement of his 
evidence purporting to be signed by him 
may be read to the accused and included 
in the summary of evidence. 


(6) Any witness who is not subject to 
Military law may be summoned to attend by 
order under the hand of the commanding 
officer of the accused. The summons shall 
be in the form provided in Appendix MI.” 
It is to be noted that under the said Rules 
it is the right of the accused to have an op- 
portunity for preparing his defence and his 
presence at the preliminary enquiry or at 
the final trial would be necessary. But so 
far as the officers are concerned, Rule 25 
of the Army Rules provides as under:— 

“Rule 25. Procedure on charge against 
officer— : 

(1) Where an officer is charged with an 
offence under the Act, the investigation shall, 
if he requires it, be held, and the evidence, 
if he so requires, be taken in his presence 
in writing, in the same manner as nearly as 


. 
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circumstances admit, as is required by R. 22 
and Rule 23 in the case of other persons 
subject to the Act. 


(2) When an officer is remanded for the 
summary disposal of a charge against him 
or is ordered to be tried by a Court-Martial, 
without any such recording of evidence in 
his presence, an abstract of evidence to be 
adduced shall be delivered to him free of 
charge as provided in sub-rule (7) of R. 33.” 


15. Therefore, it is left to the choice 
of the officer concerned to insist on the in- 
vestigation being conducted in his presence, 
Tf he does not make any such request, the 
investigation or the preliminary inquiry or, 
as we may call in the terms of criminal 
jurisprudence, the committal proceedings, 
may be carried on against an officer in ab- 
sentia. Rule 25 also envisages that the in- 
vestigation has to be carried on in the same 
manner as nearly as circumstances admit as 
would be required by Rules 22 and 23. 
Therefore, the question arises whether the 
petitioner could be ordered by his superior 
Officer to be present at the investigation to 
be conducted by Lt. Col. J. S. Bhullar and 
whether disobedience of that order would 
constitute an offence under Section 41 (2) of 
the Army Act, 1950. 


16. In this connection I might ob- 


serve that Rules 22 and 23 and 25 are Rules 


relating to the investigation of charges against 
the ranks and officer and the said Rules con- 
fer a right or a privilege on the accused to 
demand investigation of an offence in his 
presence. What is a right or a privilege can- 
not be converted into a duty or a liability 
merely by couching an order on the lines of 
petitioner’s Annexure 19, which has been re- 
produced earlier. It is to be noted that the 
petitioner was actually arrested and later on 
released and he did appear before the Gene- 
ral Court-Martial to face the two charges. 
As regards the incident relating to Capt, 
Cyrus Dalal, the petitioner was acquitted; 
while he was found guilty of this second 
charge. I can quite envisage a situation 
where the presence of an accused will be 
necessary. So far as the Municipal Criminal 
Courts are concerned, the presence of the ac- 
cused is mandatory and the Court has al- 
ways the discretion to dispense with the pre- 
sence of an accused for some good reasons 
such as an accused being a woman or an old 
or infirm person or being unable to attend 
for some valid reason. The accúsed has no 
choice in the matter but to remain present 
in court on every hearing unless he is ex- 
empted by the Court specially in that be- 
half. But as regards the General Court Mar- 
tial and a Court of inquiry conducting pre- 
liminary investigation, the difference is that 
before the General Court-Martial an accus- 
ed as in any other Municipal Criminal Court 
would be expected to remain present and for 
his -absence, he can certainly be arrested, 
But as regards a Court of inquiry is concern- 
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ed, the ranks would be expected to attend. 
But the officers are given an option either 
to insist on their presence during investiga- 
tion or they can choose to remain absent at 
their own sweet-will. As such, there can be 
no doubt that Rule 25 of the Army Rules 
confers a right or a privilege on the officer 
concerned. Therefore, the question arises 
whether that right or privilege can be made 
the subject-matter of a command to be issu- 
ed by any superior officer. At this stage I 
would draw a distinction between a right or 
a privilege on the one hand and a duty or a 
liability or an obligation on the other hand. 
In my opinion, a command can certainly. be 
issued in respect of a duty, a liability or an 
obligation. But by no stretch of imagina- 
tion, can a command, in my opinion, be issu- 
ed in respect of a right or privilege of an 
accused exercisable at his own sweet-will or 
option. It is not necessary for me to refer 
to the dictionary meaning of the words 
‘command’, ‘privilege’, ‘right’, or ‘duty’, ‘obli- 
gation’ and ‘liability’, But there can be no 
doubt about the proposition that a command 
cannot be issued by any other person in res- 
pect. of a right or a privilege, which the indi- 
vidual concerned alone can exercise at his 
own option or sweet-will, From this point 
of view I have no doubt that .the question 
whether the petitioner should remain present 
during the investigation before the Court 
of inquiry could never form the subject-mat- 
ter of a command much less a lawful com- 
mand, as envisaged by Section 41 (2) of the 
Army Act, 1950. Therefore, with due res- 
pect to the learned Members constituting the 
General Court-Martial, I would stress that 
as the petitioner’s presence or otherwise be- 
fore the Court of inquiry could not be the 
subject-matter of a command to be issued by 
the petitioner’s superior officer, the question 
of disobedience of such a command could 
not at all arise and consequently no offence 
under Section 41 (2) of the Army Act can 
be said to have been committed. I may ob- 
serve that the verdict of the General Court- 
Martial was absolutely under a misapprehen- 
sion of the law and especially by ignoring 
Rule 25 of the Army Rules. 


17. As the said order (Petitioner’s 
Annexure 19) could not at all have been 
issued, nor could it amount to a command, 
much less a lawful command, the sentence 
imposed by the General Court-Martial is 
absolutely illegal and it cannot be sustained 
in law. Of course, as is well known our 
Army has been known for two of its good 
qualities, namely, discipline and bravery. 
From the point of view of strict . discipline, 
such state of affairs is not at all desirable. 
I should not be understood to say that the 
petitioner’s conduct in refusing to obey the 
order of his superior officer was very com- 
mendable. But here we are not concerned 
with the desirability or otherwise of the peti- 
tioner’s action either from the Military or 
the moral point of view. But we are only 
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concerned with the question as to the legali- 
ty or otherwise of the petitioner’s action and 
whether it would constitute an offence under 


` Section 41 (2) of the Army Act and I have 


no doubt that by no stretch of imagination 
can his action be said to constitute such an 
offence. The verdict was given by the Gene- 
ral Court-Martial under a misapprehension 
of the Jaw and the punishment awarded, 
therefore, cannot be sustained in law. The 
entire thing was misconceived and for this 
reason, such a punishment cannot be allowed 
to remain on record and it has necessarily 
to be quashed. 


18. It could well be appreciated if 
Lt. Col. J. S. Bhullar as the presiding officer 
over the Court of inquiry required the peti- 
tioner’s presence and directed him to remain 
present. That discretion of the Court of in- 
quiry would always be there. But one is at 
a loss to understand as to how the petitioner’s 
superior officer, Lt. Col. P. N. Behi could 
issue any order to him about attendance 
before the Court of inquiry. That was the 
exclusive choice of the petitioner and he 
could waive his right. I may observe that 
the right of the petitioner to demand the in- 
vestigation by the Court of inquiry being 
held in his presence would necessarily imply 
a right to remain absent at the sweet-will of 
the officer concerned and that right could 
not be taken away by issuing a so-called 
command by the petitioner’s superior officer. 
During arguments it was pointed out by the 
learned counsel for the petitioner that in his 
deposition before the General Court-Martial, 
Lt. Col. P. N. Behl had as much as stated that 
he had issued the said order under a mistaken 
notion in ignorance of Rule 25 of the Army 
Rules. However, the record of the proceed- 
ings relating to the General Court-Martial 
not being before us, we are unable to say 
anything in the matter one way or the other. 
But, even if it were to be assumed that Lt. 
Col. P. N. Behl made no such admission, it 
is clear that he had no jurisdiction to issue 
any such order. Even if he might have issu- 
ed such an order, probably under some mis- 
apprehension, the same could not have con- 
stituted a lawful command within the mean- 
ing of sub-section (2) of Section 41 of the 
Army Act, 1950. In this view of the matter, 
the petitioner certainly cannot be accused of 
having committed any offence, whatsoever 
under the said Section. 


19. However, - incidentally another 
question arises whether this Court should 
exercise prerogative powers under Article 226 
of the Constitution as the petitioner having 
a tight of representation as per Sections 164 
and 165 of the Army Act, did not avail of 
the same by approaching the Chief of the 
General Staff or the Union Government. 

20. It is true that the petitioner could 
have. invoked the supervisory powers of the 
higher authorities as conferred by Sections 
164 and 165 of the Army Act, 1950. He 
not having availed of that remedy, the ques- 
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tion arises whether this Court should exer- 
cise its prerogative powers in the matter of 
quashing an order imposing punishment 
which on the face of it is illegal and with- 
out jurisdiction. In this connection their 
Lordships of the Supreme Court in a series 
of cases have laid down the principles to 
the following effect: In State of U. P. v. 
Mohammad Nooh, AIR 1958 SC 86. Their 
Lordships of the Supreme Court made the 
following observations adverting to the ob- 
servations of Harries, C. J. in Assistant Col- 
lector of Customs v. Soorajmull Nagarmull, 
AIR 1952 Cal 656 at p. 663. Their Lord- 
ships approved of the following observations 
of the learned Chief Justice:— 


“There can, I think, be no doubt that 
Court can refuse to issue a Certiorari if the 
petitioner has other remedies equally con- 
venient and effective. But it appears to me 
that there can be cases where the Court can 
and should issue a Certiorari even where such 
alternative remedies are available. Where a 
Court or Tribunal, which is called upon to 
exercise judicial or quali-judicial functions 
discards all rules of natural justice and ar- 
Tives at a decision contrary to all accepted 
principles of justice then it appears to me 
that the Court can and must interfere.” 
Their Lordships further observed, 


“it has also been held that a litigant who 
has lost his right of appeal or has failed to 
perfect an appeal by no fault of his own may 
in a proper case obtain a review by Certio- 
tari. (See Corpus Juris Secundum Vol. 14, 
Article 40, page 189). If, therefore, the 
existence of other adequate legal remedies is 
not per se a bar to the issue of a Certiorari 
and if in a proper case it may be the duty 
of the Superior Court to issue a writ of cer- 
tiorari to correct the errors of an inferior 
Court or Tribunal called upon to exercise 
judicial or quasi-judicial functions and not to 
relegate the petitioner to other legal remedies 
available. to him and if the Superior Court 
can in a proper case exercise its jurisdiction 
in favour of a petitioner who has allowed the 
time to appeal to expire or has not per- 
fected his appeal, e.g., by furnishing security 
required by the statute, should it then be 
Jaid down as an inflexible rule of law that 
the Superior Court must deny the writ when 
an inferior court or Tribunal by discarding 
all principles of natural justice and all ac- 
cepted rules of procedure arrived at a con- 
clusion which shocks the sense of justice and 
fair play merely because such decision has 
been upheld by another inferior Court or 
Tribunal on appeal or revision?” 

21. In Carl Still G. m. b. H. v. State 
of Bihar, AIR 1961 SC 1615, their Lordships 
of tke Supreme Court made the following 
observations:— 

“It is next contended for the respon- 
dents that, whatever the merits of the con- 
tentivos based on the construction of the 
contract, the proper forum to agitate them 
would be the authorities constituted under 
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the Act to-hear and decide disputes relating 
to assesment of tax, that it was open to the 
appellants to satisfy those authorities that 
there have been no sales such as are liable 
to be taxed, that indeed they were bound 
to pursue the remedies under the Act be- 
fore they could invoke the jurisdiction of 
the Court under Article 226 and that the 
learned Judges of the High Court were, 
therefore, right in declining to entertain the 
present petitions. It is true that if a statute 
sets up a Tribunal and confides to it juris- 
diction over certain matters and if a pro- 
ceeding is properly taken before it in respect 
of such matters, the High Court will not in 
the exercise of its extraordinary jurisdiction 
under Article 226, issue a prerogative writ 
so as to remove the proceedings out of the 
hands of the Tribunal or interfere with their 
course before it. But it is equaily well set- 
tled that, when proceedings are taken be- 
fore a Tribunal under a provision of law, 
which is ultra vires, it is open to a party ag- 
grieved thereby to move the Court under 
Article 226 for issuing appropriate writs for 
quashing them on the ground that they are 
incompetent, without his being obliged to 
wait until those proceedings run their full 
course. That has been held by this Court 
in State of Bombay v. United Motors (India) 
Ltd., 1953 SCR 1069 at p. 1077 = (AIR 
1953 SC 252 at p. 256); Himmatlal Harilal 
Mehta v. State of M. P., 1954 SCR 1122 at 
p. 1127 = (AIR 1954 SC 403 at p. 405) and 
Bengal Immunity Co. Ltd. v. The State of 
Bihar, (1955) 2 SCR 603 at pp. 617, 619, 764- 
766 = (AIR 1955 SC 661 at pp. 668, 669, 726- 
727). The position that emerges is that, if the 
proceedings before the Sales Tax Officer are 
founded on the provisions of the Act, which 
authorises the levy of the tax on the supply 
of materials in construction contracts then 
they must in view of the decision in 1959 
SCR 379 = (AIR 1958 SC 560) be held to 
be incompetent and quashed. But if the pro- 
ceedings relate to any extent to sales other- . 
wise than under the contract, then the en- 
quiry with respect to them must proceed be- 
fore the authorities under the Act and the 
application under Article 226 must fail”. 

22. Their Lordships of the Supreme 
Court reiterated the same view in Baburam 
v. Zila Parishad, Muzaffarnagar, AIR ‘1969 
SC 556, where their Lordships made the fol- 
lowing observations:— 


“It is a well-established proposition of 
law that when an alternative and equally 
efficacious remedy is open to a litigant he 
should be required to pursue that remedy 
and not to invoke the special jurisdiction of 
the High Court to issue a prerogative writ. 
It is true that the existence of a statutory 


- remedy does not affect the jurisdiction of the 


High Court to issue a writ. But, as observ- 
ed by this Court in Rashid Ahmed v. Muni- 
cipal Board, Kairana, 1950 SCR 566 = (AIR 
1950 SC 163), “the existence of an adequate 
legal remedy is a thing to be taken into con- 
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sideration in the matter of granting writs” 
and where such a remedy exists it will be a 
sound exercise of discretion to refuse to 
interfere in a writ petition unless there are 
good grounds therefor. But it should be 
remembered that the rule of exhaustion of 
statutory remedies before a writ is granted 
is a rule of self-imposed limitation, a rule 
of policy, and discretion rather than a rule 
of law and the Court may therefore in ex- 
ceptional cases issue a writ such as a writ 
of certiorari notwithstanding the fact that 
the statutory remedies have not -been ex- 
hausted. In 1958 SCR 595 at p. 605 = (AIR 
1958 SC 86 at p. 93). S. R. Das, C. J. 
speaking for the Court, observed: ‘In the 
next place it must be borne in mind that there 
is no rule, with regard to Certiorari as there 
is with Mandamus that it will lie only where 
there is no other equally effective remedy. It 
is well established that provided the requi- 
site grounds exist, Certiorari will lie although 
a right of appeal has been conferred by sta- 
tute. (Halsbury’s Laws of England, 3rd Ed., 
Vol. Tl, page 130 and the cases cited there). 
The fact that the aggrieved party has an- 
other and adequate remedy may be taken 
into consideration by the Superior Court in 
arriving at a conclusion as to whether 
it should, in exercise of its discretion, issue 
a writ of certiorari to quash the proceedings 
and decisions of inferior Courts subordinate 
to it and ordinarily the Superior Court will 
decline to interfere until the aggrieved party 
has exhausted his other statutory remedies, 
if any. But this rule requiring the exhaus- 
tion of statutory remedies before the writ 
will be granted is a rule of policy, conve- 
nience and discretion rather than a rule of 
law and instances are numerous where a writ 
of certiorari has been issued in spite of the 
fact that the aggrieved party had other ade- 
quate legal remedies. In King v. Post 
Master General Ex. P. Carmichael, (1928) 1 
KB 291 a Certiorari was issued although the 
agerieved party had an alternative remedy 
by way of appeal. It has been held that the 
superior Court will readily issue a Certiorari 
in a case where there has been a denial of 
natural justice before Court of Summary ju- 
risdiction. The case of Rex. v. Wandsworth 
Justices, Ex. P. Read, (1942) 1 KB 281, is an 
authority in point. In that case a man had 
been convicted in a Court of Summary juris- 
diction without giving him an opportunity of 
being heard. It was held that his remedy 
was not by a case stated or by an appeal be- 
fore the quarter sessions but by application 
to the High Court for an order of certiorari 
to remove and quash the conviction.’ 


There are at least two well-established 
exceptions to the doctrine with regard to the 
exhaustion of statutory remedies. In the first 
place, it is well settled that where proceed- 
ings are taken before a Tribunal under a 


provision of law which is ultra vires it is. 


open to a.party aggrieved thereby to move 
the High Court under Article 226 for issu- 
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ing appropriate writs for quashing them on 
the ground that they are incompetent, with- 
out his being obliged to wait until those 
proceedings run their full course — (See the 
decisions of this Court in AIR 1961 SC 1915, 
and (1955) 2 SCR 603 = (AIR 1955 SC 
661)). In the second place, the doctrine ‘has 
no application in a case where the impugned 
order has been made in violation of the prin- 
ciples of natural justice. (See 1958 SCR 595 
at p. 605 = (AIR 1958 SC 86 at p. 93)).” 


23. It is, therefore, clear that the 
existence of an alternative remedy and its 
non-exercise by a petitioner cannot be a bar| 
to the granting of a Writ of Certiorari for 
quashing the decision of the Special Tribu- 
nal in exercise of prerogative powers under 
Article 226 of the Constitution, although as 
per Article 227 (4) of the Constitution, that 
Tribunal may not be considered to be sub- 
ordinate to the High Court. - In the present 
case the circumstances are such that I am of 
opinion that this Court ought to exercise its 
prerogative powers in order to quash an 
order which is clearly based on a misappre- 
hension of the scope of Section 41 of the 
Army Act, 1950, on the part of the Military 
Authorities. If interference were not to be 
made in the present petition, that misappre- 
hension might continue , and such orders 
might come to be passed, which would be 
illegal and without jurisdiction or, at an 
tate, in excess of jurisdiction. . Therefore, it 
is necessary to put a stop to that misappre- 
hension on the part of the Military authori- 
ties and from this point of view, I have no 
doubt that this is eminently a case where 
despite the petitioner having failed to exer- 
cise his right of representation, this Court 
should grant a Writ of Certiorari in order 
to quash an obviously illegal order passed in| 
excess of jurisdiction. 

24. To sum up, my conclusions are 
as follows:— 

(1) that Lt. Col. P. N. Behl, as Supe- 
tior Officer of the petitioner, has no jurisdic. 
tion to pass an order requiring the petitioner’s 
attendance before the Court of Inquiry. Such 
an order could only be passed by the Mem- 
bers of the Court of Inquiry or the mem- 
bers of the General Court-Martial; 


(2) that the subject-matter of the peti- 
tioner’s attendance before the Court of In- 
quiry as also any alleged disobedience of the 
same to be taken note of by the superior offi- 
cer of the petitioner could not be the subject- 
matter of a lawful command to be issued by 
the superior officer; . 

. (3) that on the face of the record as 
there could be no lawful command in respect 
of the petitioner’s attendance before the 
Court of Inquiry as the person issuing such 
a command had no jurisdiction to issue any 
such command, on the face of the record 
no offence under Section 41 (2) of the Army 
Act could be said to have been committed. 
The General Court-Martial acted in excess 
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of jurisdiction in holding an offence commit- 
ted upon the established facts on record. 

25, Thus, the prerogative jurisdiction 
of this Court in the matter of issuing a Writ 
of Certiorari can be invoked by the petitioner 
in order to get quashed an obviously illegal 
order holding the petitioner guilty of contra- 
vention of Section 41 (2) of the Army Act. 
The view of the General Court-Martial in 
this behalf cannot be treated to be final. 
After all the Constitution has entrusted the 
task of interpretation to law Courts. 


26. As a result of the discussion 
aforesaid, I would allow the present petition 
with costs and would quash the impugned 
order imposing punishment on the petitioner 
for violation of S. 41 (2) of the Army Act, 
1950. As the petitioner did not commit any 
offence whatsoever, there would be no ‘ques- 
tion of any re-trial. Therefore, after quash- 
ing the said order by a writ of certiorari, I 
would further issue a Writ of Mandamus 
directing the respondents not to carry into 
effect the said punishment and to treat the 
petitioner as if he never committed any of- 
fence under the said Section. The petitioner 
shall be entitled to his costs of this Writ 
Petition. Counsel’s fee in this Court shall 
be Rs. 200/- if certified. 


OZA, J:— , 27. I have had the 
advantage of going through the order of my 
learned brother Tare, J. I regret I fail to 
agree with him. 


28. This is a petition filed by the 
petitioner against an order passed by the 
General Court Martial, and confirmed by 
the General Officer Command-in-Chief, Cen- 
tral Command, Lucknow, punishing the peti- 
tioner for an offence under Section 41 (2) 
of the Army. Act, 1950 (hereinafter called 
the Act). 


29. The facts in detail have been 
stated in the order of my learned brother, 
and it would not be worthwhile to repeat 
them. The first question that deserves to be 
considered is as to the jurisdiction of this 
Court under Article 226 of the Constitution 
to issue writs in the nature of certiorari 
against a decision of the General Court- 
Martial, especially in view of clause (4) 
of Article 227 of the Constitution ex- 
cluding Court-Martial from the opera- 
tion -of the supervisory powers of this Court 
under Article 226. As regards this ques- 
tion, I agree with the conclusions arrived at 
by my learned brother that this Court under 
Article 226 of the Constitution can issue a 
writ of certiorari against an order passed by 
the Court-Martial. But it can only be issued 
on the principles well settled now by a series 
of decisions of the Supreme Court. It is 
well settled that where a tribunal acts 
(a) without or in excess of its jurisdiction or 
(b) acts in contravention of the rules of natu- 
ral justice or (c) commits an error apparent 
on the face of the record, this Court under 
Article 226 of the Constitution can always 
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issue writs in the nature of certiorari. Ap- 
parently, there is no grievance made against 
the proceedings of the Court-Martial either 
to indicate that it has exceeded its jurisdic- 
tion or has acted without jurisdiction. It is 
also not the grievance of the petitioner that 
the Court-Martial has acted in contravention 
of the rules of natural justice. Therefore, 
the only grievance that is made is about the 
interpretation of Rule 25 of the Army Rules, 
1954, (hereinafter called the rules) to find out 
whether an offence under Section 41 (2) of 
the Act is made out or not. Therefore, the 
only head under which a certiorari can be 
sought is on the basis of an error apparent 
on the face of the record. 

30. It is well settled that when a tri- 
bunal has jurisdiction’ to decide a question, 
it may decide it rightly or wrongly, and a 
mere error of law or an erroneous view of 
law will not justify the issuance of a writ in 
the nature of certiorari. In B. B. & D. Mfg. 
Co. v. L. K. Bose, AIR 1967 SC 361, it was 


“The next contention of Mr. Bishan 
Narain was that on the question of refund 
of the excess charges the impugned 
order suffered from an error of law 
apparent on the record, The question 
is what is an error of law apparent on 
the record. In Champsey Bhara & Co. v. 
Jivraj Ballo Spg. and Wvg. Co., 1923 AC 480 
= (AIR 1923 PC 66), Lord Dunedin observ- 
ed that an error on the face of an award 
means that the Court must first find whe- 
ther there is any legal proposition which. is 
the basis of such an award. He also said 
that where an award is challenged upon such 
a ground it is not permissible to read words 
into it or to draw inferences and the award 
or the order must be taken as it stands, 
Tucker, J., said the same thing in James 
Clark (Brush Materials) Ltd. v. Carters (Mer- 
chants) Ltd., 1944-1 KB 566. Reading the 
impugned order it is difficult to say what 
legal proportion it contains in respect of 
which it can be said that there is an error 
of law apparent on the record. The issue 
before the Controller was whether in refus- 
ing to give the refund of the said excess the 
6th respondent was guilty of obstructing the 
implementation of the order, dated May 1/2, 
1962 or of preventing the appellant company 
from taking delivery of the said goods. It 
is true that the Controller had on more than 
one occasion directed the 6th respondent to 
deduct the said excess from its pro forma 
invoice and the 6th respondent had in fact 
expressed its willingness to deduct it. The 
dispute between the parties was within a cira 
cumscribed compass, -viz., whether the ap- 
pellant company would not withdraw the suit. 
The appellant company would not withdraw 
the suit and hence the controversy. But then 
it is not possible to say that there was no 
difficulty in the way of the 6th respondent 
in deducting straightway the said excess from 
its invoice, for, as already stated, the appel- 
lant company had stated different sums of 


- observed that— 
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such excess at different times. The Con- 
troller had not fixed the exact amount of the 
said excess and had not directed as to when 
and on what condition the appellant com- 
pany’s suit should be withdrawn. If in these 
circumstances the Controller finds that the 
appellant company should not have insisted 
on the deduction before withdrawing its suit, 
even if a Court were to come to a different 
conclusion it certainly is not a case of an 
error apparent on the face of the record.” 
While dealing with a similar question about 
examining an error of law, in the context 
of an error apparent on the face of the re- 
cord, their Lordships of the Supreme Court, 
in Satyanarayan v. Mallikarjun, AIR 1960 SC 
137 observed that— 

“Is the conclusion wrong and if so, is 
such error apparent on the face of the record? 
If it is clear that the error if any is not 
apparent on the face of the record, it is not 
necessary for us to decide whether the con- 
clusion of the Bombay High Court on the 
question of notice is correct or not. An 
error which has to be established by a long 
drawn process of reasoning on points where 
there may conceivably be two opinions can 
hardly be said to be an error apparent on the 
face of the record. As the above discussion 
of the rival contentions show the alleged 
error in the present case is far from self 
evident and if it can be established, it has 
to be established, by lengthy and complicated 
arguments. We do not think such an error 
.can be cured bya writ of certiorari according 
to the rule governing the powers of the 
‘superior Court to issue such a writ. In our 
opinion the High Court was wrong in think- 
ing that the alleged error in the judgment of 
the Bombay Revenue Tribunal, viz., that an 
order for possession should not be made un- 
less a previous notice had been given was an 
error apparent on the face of the record so 
as to be capable of being corrected by a 
writ of certiorari.” 


It is in this context that the question in the 
present case deserves to be considered. 


31. Under the Army Act, rules have 
been framed and Chapter V of those .rules 
deals with investigation of charges and trial 
by Court-Martial. The relevant rules are 
Rules 22, 23 and 25. The scheme of these 
rules indicates that at the first stage, when 
there is a charge against a person, it is heard 
by a competent officer, and if he thinks that 
there is no charge, he may dismiss it. But 
Mf the officer thinks that the charge is such 
which can be proceeded with, then the next 
step in the proceeding is when the evidence is 
reduced to writing. Rules 22 and 23 pre- 
scribe the procedure at the two stages viz., 
hearing of the charge and taking down the 
summary of the evidence where the person 
against whom the charge is being heard is a 
person other than an officer. Rule 25 pro- 
yides the procedure for officers. It is as 
under— 
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“25. (1) Where an offcer is charged with 
an offence under the Act, the investigation 
shall, if he requires it, be held, and the evi- 
dence, if he so requires, be taken in his pre- 
sence in writing, in the same manner as 
nearly as circumstances admit, as is required 
by Rule 22 and Rule 23 in the case of other 
persons subject to the Act. 

(2) When an officer is remanded for the 
summary disposal of a charge against him 
or is ordered to be tried by a court-martial, 
without any such recording of evidence in his 
presence, an abstract of evidence to be adduc~ 
ed shall be delivered to him free of charge 
as provided in sub-rule (97) of Rule 33.” 
The interpretation of this rule is the subject- 
matter of controversy. 

32. A reading of this rule indicates 
that for officers the procedure to be follow- 
ed is more or less the same as required by 
Rules 22 and 23, except that if the officer 
against whom the charge is being heard or 
the summary of evidence is being recorded 
wants it to be done in his presence then it 
has to be done in his presence. The rule, as 
it stands, does not state that ordinarily the 
hearing of charge or recording of a summary 
of the evidence would be in the absence of 
the officer concerned. But it only lays down 
that it will have to be in his presence if the 
officer so desires, and in the later part of 
Rule 25 Rules 22 and 23 have been introduc- 
ed for the rest of the procedure. A read- 
ing of this rule, in my opinion, can only lead 
to the conclusion that in cases of officers 
the procedure in Rules 22 and 23 will have 
to be followed but for the exception that 
the hearing of the charge and summary of 
the evidence may even be in the absence of 
the officer concerned but that if he wants 
that to be done in his presence, it will have 
to be so done. Two questions, therefore, arise 
out of this rule—firstly, that if the officer 
hearing the charge or recording the sum- 
mary of evidence decides to proceed in the 
absence of the officer concerned, then he can 
and this cannot be disputed, and, secondly, 
if he chooses to proceed in the absence of 
the officer against whom the charge is levelled 
and such officer insists that it should be in 
his presence, then Rule 25 clearly indicates 
that it should be done in his presence. There 
can be no doubt about this as well. But if 
the officer hearing the charge or recording a 
summary of evidence wants the officer charg- 
ed to remain present, can it be said that it 
is the free choice of the officer so charged 
that he may choose not to remain present? 


It is significant that Rule 25 does not 
indicate that the officer against whom a 
charge is levelled has been allowed the option 
of getting the hearing of the charge and re- 
cording of the summary of evidence done in 
his absence. He has only been conferred the 
right to insist that it should be done in his 
presence. Therefore, if the officer hearing 
the charge or recording the summary of evi- 
dence does take the proceedings in the pre- 
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sence of the officer charged, can it be said 
that those proceedings would be bad? A 
reading of Rule 25, in my opinion, would 
clearly indicate that under such circumstances 
it cannot be said that the proceedings are 
bad because the officer charged was directed 
to remain present. The proceedings can only 
be said to be bad in law if in spite of the 
desire of the officer charged that it should 
be in his presence the officer hearing the 
charge proceeds to hear in his absence. Ex« 
cept in that situation, it cannot be said that 
the proceedings are bad in law. In this 
context, Rule 25 clearly indicates that in case 
of an officer the procedure as contemplated 
in Rules 22 and 23 will have to be followed 
except that in the discretion of the officer 
hearing the charge or recording the summary 
of evidence it can be even in the absence of 
the officer charged. But this discretion is 
further curtailed by the right conferred on 
the officer so charged to insist that it should 
be done in his presence. It is here that I do 
not agree with the interpretation put by my 
learned brother on Rule 25. 

33. The petitioner was informed on 
4th March, 1968 that he had to attend the 
Court of Inquiry at 09.30 hours on 4th 
March, 1968. The petitioner, at the foot of 
this intimation, wrote that— 


“Pending disposal of my applications and 

complaints and request for interview I re- 
quest that proceedings of the Court may 
please be deferred. In case you decline ac- 
tions on the above, may I take your permis- 
sion to approach HQ MP Area direct.” 
This clearly indicates that the petitioner want- 
ed the proceedings for recording of evidence 
to be deferred till his complaints and applica- 
tions were disposed of. He has also sought 
an interview. What has been written by the 
petitioner. as quoted above, clearly indicates 
that he did not want that the recording of 
the summary of evidence may be proceeded 
with in his absence. On the contrary, his 
insistence on deferring the proceedings indi- 
cates that he very much intended to remain 
present but he only wanted that his applica- 
tions and complaints should be first disposed 
of. Thereafter on the same day an order 
was passed, which is filed by the petitioner 
as annexure XIX, indicating that so far as 
his complaints and applications were con- 
cerned, they were being referred to the Sta- 
tion Headquarters, and the proceedings of 
the Court could not be deferred. The order 
directed the petitioner to attend the proceed- 
ings for recording of summary of evidence 
on the same day as already intimated and it 
was further ordered that “Any disobedience 
of this order will render you liable for dis- 
ciplinary action.” On this order itself, the 
petitioner again wrote as under— 

“May any action deemed suitable by you 
please be taken for my inability to attend 
Court.” 

This also does not indicate that the petitioner 
did not want to insist on his presence during 
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the recording of summary of evidence. He 
does not say that this may be done in his 
absence. He only invites action for his dis- 
obedience of the order. 

34. In this context, what is contended 
by the petitioner is that this order directing). 
him to remain present is not a lawful order 
which could be passed in view of Rule 25. 
As already discussed above, Rule 25 no- 
where prohibits the recording of the’ summary 
of evidence in the presence of the officer 
against whom. a charge is levelled. All the 
more, the previous order of intimation and 
the note put by the petitioner, as quoted 
above, do not indicate that the petitioner 
did not want to insist on the hearing of the 
proceedings pertaining to the recording of 
the summary of evidence in his presence. In 
these circumstances, it cannot be held that 
the order directing the petitioner to remain 
present can be said to be an order absolutely 
illegal. On the contrary, in my opinion, it is 
a ‘perfectly valid order and disobedience of 
that order would no doubt incur an offence 
under Section 41 (1) of the Act. It is also 
significant that Section 41 (1) talks of dis- 
obedience in a particular manner and makes 
it. punishable only under the circumstances 
mentioned in that provision. Section 41 of 
the Act is as under— 

“41 (1) Any person subject to this Act 
who disobeys in such manner as to show a 
wilful defiance of authority any lawful com- 
mand given personally by his superior officer 
in the execution of his office whether the 
same is given orally or in writing or by signal 
or otherwise, shall on conviction by court- 
martial be liable to suffer imprisonment for a 
term which may extend to fourteen years oF 
such less punishment as is in this Act men- 
tioned. 

(2) Any person subject to this Act who 
disobeys any lawful command given by his 
superior officer shall, on conviction by court- 
martial, eet se 

if he commits such offence when on 
active service, be liable to suffer imprisonment 
for a term which may extend to fourteen 
years or such less punishment as is in this 
Act mentioned; and 


if he commits offence when not on active 
service, be liable to suffer imprisonment for 
a term which may extend to five years or 
such less punishment as is in this Act men- 
tioned.” 


It is significant that disobedience showing a 
wilful defiance of authority alone has been 
made punishable, and it sounds consistent 
with the requirement of discipline in the 
Armed Forces. If, therefore, an officer not 
only disobeys an order but disobeys it show- 
ing a wilful defiance of authority, there can 
hardly be any doubt that he commits an of- 
fence as contemplated in Section 41 of the 
Act. In this context, it would be significant 
to note that when the petitioner was inform- 
ed of the date and hour at which the pro- 
ceedings would start, he requested for an ad- 
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journment, and when the request for adjourn- 
ment was rejected and he was directed to 
remain present and it was indicated to him 
that disobedience of the order would render 
him liable for disciplinary action, still the 
petitioner not only did not obey the order 
but wrote on the order suggesting that any 
action deemed suitable may be taken. Such 
an attitude clearly falls within the ambit of 
the phrase “wilful defiance of authority” and 
there can, therefore, hardly be any doubt that 
the petitioner committed an offence under 
Section 41 of the Act. 


35: Apart from this, it is clear that 
interpreting Rule 25, coupled with Rules 22 
and 23, even to hold that the order passed 
against the petitioner was not a lawful order, 
it requires a lengthy process of reasoning. 
Therefore, even if for argument’s sake it is 
conceded that in one view of the matter the 
order may not be justified under Rule 25, 
still it cannot be said that it is an error ap- 
parent on the face of the record, because 
while examining this question we are not 
sitting in appeal over the proceedings of the 
Court-Martial. We are only hearing, a peti- 
tion under Article 226 of the Constitution. 
In this view of the matter, therefore, the 
petition has no substance and deserves a 
straight dismissal. 

36. There is yet another obstacle ‘in 
the way of the petitioner, and in that also 
I do not find myself in agreement with the 
view of my learned brother. The Act pro- 
vides remedies for an officer against whom 
tbe Court-Martial inflicts punishment. Under 
Section 164 of the Act, any person aggrieved 
by a finding or sentence of any court-martial 
can present a petition to a superior officer 
including the Central Government. In the 
present case, the petitioner had that remedy 
open to him. His attitude, as indicated by 
the allegations made by him in the petition, 
appears to be that he expected no redress, 
and it was this that was put forth by the 
petitioner’s counsel as a ground for not 
pursuing the remedies available under the 
statute. It is no doubt true that an alterna- 
tive remedy is not a bar to the issue of writ 
of certiorari in every case. Wheir Lordships 
of the Supreme Court have repeatedly held 
this, specifying the cases where the alternative 
remedy would not be a bar. In AIR 1969 
SC 556, their Lordships of the Supreme Court- 
held two well established exceptions where 
alternative remedy will not be a bar to the 
issue of a writ of certiorari. An extract from 
this judgment has already been quoted by 
my learned brother and I need not repeat 
the same. But it is clear from the 
observations of their Lordships that the pre- 
sent case is not one which can fall within 
any -of the two exceptions stated by their 
Lordships in that case. But apart from this, 
where a statute specifically provides a remedy 
and there is nothing to prevent the petitioner 
from pursuing it, a petition for certiorari 
cannot be entertained merely because the peti- 
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tioner apprehends that he may not get redress 
by following that remedy. There is nothing 
else to indicate that the petitioner could not 
have the relief he seeks before the authorities 
where a remedy was available to him. It is 
also significant that Section 165 of the Act 
provides that the jurisdiction of the autho- 
Tities hearing a representation under S. 164 
is wide enough to consider the findings of 
the Court-Martial in all its aspects even if 
they are unjust. In these circumstances, 
therefore, in my opinion the petition deserves 
to be dismissed on this ground also. 


37. Consequently, in the light of the 
discussion above, the petition deserves to be 
thrown out. r 

(On diference of opimion the case was 
referred to Krishnan, J.). 


KRISHNAN, J.:— 38. This arises out of 
a petition under Arts. 226 and 227 of the 
Constitution by Maj. S. C. Sarkar of the 
Army Medical Corps. He urged that the 
judgment of the Court-Martial convicting him 
under Section 41 of the Army Act, and 
punishment by a reprimand and forfeiture of 
18 months of his service for the purpose of 
promotion, should be declared null and void 
and a direction issued to the authorities in 
the defence services not to implement the 
said judgment. Hearing this petition the 
Bench consisting of my learned brothers Tare, 
J. and Oza, J. agreed that in principle the 
High Court had jurisdiction to entertain peti- 
tions of this nature; but they differed on 
merits about the issue of a direction in this 
case. As a preliminary point Oza, J. held 
that there was an alternative remedy in Sec- 
tion 164 of the Army Act (46 of 1950) and 
that not being availed of it would not be 
proper or necessary for this Court to enter- 
tain this petition. On merits too Oza, J. 
felt that the order given by the petitioner’s 
superior Commanding Officer of the AMC at 
Mhow directing the petitioner to attend the 
Court of Inquiry was a lawful one, and the 
petitioner’s conduct was one of defiance and 
disobedience; accordingly there was no oc- 
casion for this Court to interfere. As against 
it, Tare, J. has held that the alternative re- 
medy was not adequate and this Court could 
examine the merits of the petition. On merits 
he was inclined to feel that the recording of 
the summary of evidence by Lt. Col. Bhuller 
was against Rule 25 of the Army Rules 1954, 
and accordingly the order of the Commanding 
Officer directing the petitioner to attend the 
recording of evidence was illegal and the 
petitioner was not therefore bound to obey 
it. Tare, J. in these circumstances felt that 
the petition should be allowed. - 


39. The reference to this Court does 
not involve the consideration of the question 
whether in view of Article 227 (4) of the Con- 
stitution (which is really a proviso) this Court 
has jurisdiction at all to entertain petitions 
against the decisions of a Court Martial. Beth 
the learned Judges have held that it has and 
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it is unnecessary to go into this matter any 
further. But the two other topics, namely, the 
existence of adequate alternative remedy avail- 
able to the petitioner and the consequence of 
his failure to seek it and secondly, the alleged 
illegality of the order of the Commanding 
Officer directing the petitioner to go and at- 
tend the recording of evidence by Lt. Col. 
Poia: are for our consideration in this 
order. í 


49, It is sufficient to record a short 
summary of the happenings leading to this 
case. At Mhow there is an Army Medical 
Corps in which at the relevant time, namely, 
March, 1968 this petitioner was a Major. His 
immediate superior officer was Lt. Col. Behl, 
Commanding Officer. There are other service 
units there including the Punjab Regiment 
in which one of the higher officers was Lt. 
Col. Bhuller. Between the petitioner on the 
one hand and one Capt. C. Dalal of the 
signal corps on the other, there had been 
an incident at about that time. Naturally 
each of them had his own version put through 
his superior officers at the station. It may 
be noted even here that the Court Martial 
was constituted at the first instance for trying 
the allegations against the petitioner in con- 
nection with this incident. The Court has 
acquitted him of this charge. However, in 
the interval the petitioner had committed an 
act of disobedience of the order of his own 
superior officer Lt. Col. Behl who incidental- 
ly had been all the time giving full support 
to the petitioner in the main controversy. 
The Court-Martial had no choice except to 
add an additional count in the charge under 
Section 41, Army Act; it is on this count that 
the petitioner has been awarded the sentence 
already mentioned. 


41. Apropos the allegation of Capt. 
Dalal, a Court of Inquiry had been con- 
stituted. Lt. Col. Bhullar of the Punjab Regi- 
ment was that Court, and was to record a sum- 
mary of evidence. Already the petitioner had 
made allegations questioning the impartiality of 
Lt. Col. Bhuller, and whatever the merits of 
these allegations, they were before his superi- 
ors. No action had yet been taken when Lt. 
Col. Bhuller fixed a date for recording the 
summary of evidence and that was passed on 
to the petitioners Commanding Officer Lt. 
Col. Behl. He in his turn ordered the peti- 
tioner to go and be present during the re- 
cording of the evidence. The petitioner wrote 
on that order— 

“Pending disposal of my application and 
complaints and requests for interview I re- 
quest that proceedings of the Court may 
please be deferred. In case you decline 
action on the above, may I take your permis- 
sion to approach H. Q. M. P. Area direct.” 
Thereupon the Commanding Officer sent an- 
other message to the petitioner— 

“The matter is being referred to Station 
H. Q, Pending decision the Court cannot be 
deferred and question of approaching H. Q. 
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M. P. Area direct does not arise at all. You 
are hereby ordered to attend proceedings of 
the Court (summary of evidence) at 10.00 
hours on 4 March in the Medical Board 
room adjacent to my office. You will report 
to Lt. Col. J. S. Bhuller, Officer recording 
summary of evidence. Any disobedience of 
this order will render you liable for discipli- 
nary action.” 


In spite of this caution and persuasion and 
the meeting half way on the part of the Com- 
manding Officer the petitioner flagrantly dis- 
obeyed and wrote the endorsement— 

“Any action deemed suitable by you may 
please be taken for my inability to attend the 
Court.” 

Soon after he was arrested and proceedings 
started against him. 

42, The charge before the 
Martial was— 


“At Mhow when ordered by Lt. Col. 
P. N. Behl. Officer Commanding, M. H. 
Mhow, his superior to appear before Lt. Col. 
J. S. Bhuller, Punjab Regiment for the re- 
cording of the summary of evidence on 4 
March, 1968 at 10.00 hours at the Medical 
Board room of M. H. did not do so and ac- 
cordingly committed an offence under Sec- 
tion 41 (2) of the Army Act.” 


As already stated, this was only a second 
count, the first and the main count relating 
to the incident between the petitioner and a 
captain on which the Court-Martial recorded 
an acquittal: 


43. The punishment awarded was in 
due course confirmed by the Regional Com- 
mand H. Q. Lucknow. The petitioner did 
not either move the confirming authority be- 
fore confirmation or after the confirmation 
petition the Central Government (Chief Army 
Staff) or the prescribed officer against the 
sentence. However, he has come to this Court 
with the present petition. 


44, The first point of difference be- 
tween the two learned Judges of the Divi- 
sional Bench is, whether this was a case in 
which we could interfere notwithstanding the 
petitioner’s failure to avail himself of the 
remedy already provided in statute. Tare, J. 
held that there are two well established ex- 
ceptions to this doctrine of exhaustion of 
statutory remedies; first, the proceedings are 


Court- 


‘taken before the tribunal under a provision 


of law which is ultra vires; and the second, 
where the impugned order had been mada 
in violation of the principles of natural jus- 
tice. He felt that the instant case attracted 
both the exceptions and accordingly this 
Court was competent to entertain the peti- 
tion and give the relief sought. Oza, J., on 
the contrary, felt that there was no justifica- 
tion for the relaxation of the preliminary 
condition of the exhaustion of statutory re- 
medies. In fact this links up with the find- 
ings on the main allegation on the one hand 
that the order was illegal and on the other 
that it was not so. 
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45. Examining the position regarding 
statutory remedy it is clear that Section 164 
of the Army Act provides relief at two stages. 
The Court-Martial having completed its work 
and pronounced judgment the aggrieved party 
may approach the confirming authority to 
whom the case in any event be submitted. 
In fact the confirming authority is charged 
with duty of satisfying itself of the legality 
and propriety of the judgment of the Court- 
Martial. If at that stage the aggrieved party 
sends its petition pinpointing its grounds why 
the punishment should not be confirmed, it 
will receive due notice by the confirming 
authority. Nobody can say that such an ap- 
proach will always be successful for the peti- 
tioner; but there is a chance that a reason- 
ble grievance is noticed and redressed. Again 
even after confirmation the aggrieved party 
can petition the Government which in dealing 
with such petition acts through the Chief 
Army Staff, or one of the officers associated 
with it. Those officers are at the highest 
level and have necessarily to be of a rank 
higher than the confirming authority. It is 
urged on behalf of the petitioner before me 
that the remedy provided is not adequate be- 
cause it is nothing more than mere mem- 
orializing. The section does not speak either 
of appeal or revision which would entitle the 
party to a hearing as the case may be in 
person, or wherever permitted, by lawyer. 
Section 164 enables it merely to send a peti- 
tion or memorial which may or may not re- 
ceive full attention. 

46. Generally speaking, such remedies 
as the law provides to persons aggrieved be- 
cause of some punishment or disciplinary 
action are of three kinds; first, appeal; second, 
revision; and third, a statutory right to send 
a petition. Of course there is a fourth pos- 
sibility that the aggrieved party sends a peti- 
tion even though there is no express provi- 
sion in statute. We do not treat any such 
petitioning as a remedy provided by statute. 
But it is another matter when statute itself 
enables the aggrieved party to send a peti- 
tion; the difference is, when a petition is sent 
under a provision of statute itis expected to re- 
ceive attention while a petition sent without 
any statutory sanction may or may not be 
looked into. It may also be true that broad- 
ly speaking an appeal or even a revision pro- 
perly so called, enables the appellant or ap- 
plicant to seek and most often receive a “per- 
sonal” hearing. On the other hand, a peti- 
tioner even if permitted by statute to send 
petition is not as of right entitled to a per- 
sonal hearing though in practice wherever 
such a statutory petition seeks an opportunity 
of personal appearance it is granted. The 
question is not whether the opporunity af- 
forded by law to approach higher authorities 
in the administration right upto the top with 
a grievance against the Court-Martial decision 
is an appeal or a revision or just a right of 
presenting a memorial. The point is that 
there is an opportunity and the party who 
goes to the High Court without availing of 
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it has to show that his case is such that we 
should hear him and give him the relief 
which. he has not sought even though per- 
mitted by statute. Nor am I prepared to 
find that this comes under either of the two 
exceptions to the rule of “exhaustion of re- 
medies” as laid down in AIR 1969 SC 556, 


As will be patent in time this is not a 
case where the tribunal, namely, the Court- 
Martial has acted under a provision of law 
that is ultra vires. After all that tribunal had 


power to frame charge under Sec. 41 of the 


Army Act, to take evidence and give its deci- 
sion. Nor is it a case that the judgment of 
the tribunal, namely, the Court Martial is 
one calculated to shock conscience or the 
agerieved party trying to seek statutory relief 
is driven to a forum which has already com- 
mitted itself on the subject. Thus, left to 
myself agreeing with Oza, J. I would have 
refused to go’ into the merits of the petition 
on the simple ground that statute has pro- 
vided some means of relief to the petitioner 
and he had failed to avail of it. In fact as 
one looks back on the course of events, it 
would have been better for the petitioner if 
he had sought the remedies provided in Sec- 
tion 164. We can never be sure what the 
confirming authority or the Chief Army 
Staff would have done if and when approach- 
ed. But certainly the chances were brighter 
for their softening the punishment awarded 
to the petitioner. On the one hand, we as 
a High Court cannot interfere unless the 
petitioner succeeds in establishing the patent 
illegality in the order which he took upon 
himself to disobey; on the other hand, those 
authorities could have taken a humane view 
of the matter, and noticed that the petitioner 
had already worked himself up into a sort 
of psychosis against Lt. Col. Bhuller and was 
obviously in an abnormal state of mind when 
he chose to disobey his superior officer. 


47. Be that as it may, the petition 
has been admitted and judgments recorded 
on merits, as they turn out, varying judg- 
ments. It, therefore, becomes necessary to 
consider the main question whether the order 
of the Commanding Officer Lt. Col. Behl 
directing the petitioner to go and attend the~ 
proceedings before the Court of Inquiry held 
by Lt. Col. Bhuller was unlawful. 

48. It may- be briefly recapitulated 
that the Station Commandant had constituted 
a Court of Inquiry presided over by Lt. Col. 
J. S. Bhuller to look into the incident between 
the present petitioner and the Dalalls. This 
certainly cannot be ‘called unlawful. To be 
sure, immediately after that incident the peti- 
tioner had. been sending representations giving 
his version of the happening and in addition 
making certain allegations in proof of his 
want of confidence in the Court of Inquiry 
presided over by Lt. Col. Bhuller. It is un- 
necessary in this case to say anything about 
the reasonableness or otherwise of the griev- 
ances made by the petitioner. Suffice it to 
note that whatever might be Lt. Col. Bhuller’s 
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attitude, ultimately the matter was to go to 
a Court-Martial; and Lt. Col. Bhuller was, 
as it were, nothing more than an authority 
-holding a preliminary inquiry. Such preli- 
minary inquiries are usually held and normal- 
ly the officer or officers concerned are direct- 
ed to be present. There again, Lt. Col. 
Bhuller’s holding the inquiry was not un- 
lawful. To be sure, Rule 25 of the Army 
Act has been read by both my learned Bro- 
thers to different effects, Tare, J. holding that 
it prohibits and renders illegal any inquiry 
and any recording of summary evidence un- 
Jess the officer concerned wants it, and Oza, J. 
holding to the contrary. I shall come to it 
presently. But the real question is not the 
lawfulness or otherwise of Lt. Col. Bhuller’s 
enquiring and recording of evidence but the 
legality of the order of the petitioners com- 
manding officer Lt. Col. Behl, directing him 
to attend the Court of Inquiry. Actually 
that directing originated from the Station 
Commandant Brigadier O’Connor. But as 
usual it had been routed through the Com- 
manding Officer of the petitioner who as al- 
ready indicated had been throughout a friend 
of and sympathiser with the petitioner. 

Anyway, we have the simple pic- 
ture of the Commanding Officer of 
a Major in our forces ordering the 
latter to go and attend a Court of 
inquiry in which evidence was going to 
be recorded regarding his own, that is, the 
Major’s alleged conduct, and the Major in 
his turn defiantly refusing to go and challeng- 
ing the Commanding Officer to visit him with 
the consequences. Whenever the immediate 
superior of an officer in the services is in- 
formed that another officer was going to hold 
an inquiry he has to inform the subordinate 
and give him such direction as would be 
proper on the occasion. There may theoreti- 
cally be a situation in which the Command- 
ing Officer. in consultation with the officer 
concerned decides to advise him not to attend. 
But the more usual practice is that the Com- 
manding Officer directs the subordinate to 
attend. Such a direction by the Commanding 
Officer to his subordinate to attend an in- 
quiry in which the conduct of the latter is 
going to be the subject-matter of the evidence 
recorded is quite reasonable; whatever the 
merits of the inquiry it is quite lawful. We 
can conceive of a situation where the inquiry 
is patently illegal and the Commanding Of- 
ficer being apprised of it still insists upon the 
subordinate going there. That certainly is 
not the situation here. The Station Com- 
mandant had constituted a Court of Inquiry 
and that Court in its turn is preparing to 
record summary of evidence for the use by 
the Court Martial that will ultimately try the 
case and pronounce judgment. Examining 
each of the stages involved, I fail to see where 
illegality comes in. 

49, Rule 25 has been quoted and dis- 
cussed by both my learned Brothers. This 
tule consists of two sub-rules, the first one 
concerning the recording of the evidence 
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which is usually a summary record by the 
Court of Inquiry : 

“25 (1) Where an officer is charged with 

an offence under the Act, the investigation 
shall, if he requires it, be held and the evi- 
dence, if he so requires, be taken in his pre- 
sence in writing, in the same manner as 
nearly as circumstances admit. as is required 
by Rule 22 and Rule 23 in the case of other 
persons subject to the Act.” 
Sub-rule (2) provides a situation in which 
there is no evidence recorded. In that event 
the officer is entitled to an abstract of evi- 
dence which presumably means a brief setting 
out the names of witnesses that are to be 
called and the nature of evidence expected 
out of each of them. We are concerned with 
sub-rule (1) in this case. This rule is not a 
self contained provision but is a sort of 
exception to the general Rules 22 and 23, 
governing the manner of recording evidence 
in respect of charges and trial by Court 
Martial. Rule 22 provides for the hearing of 
charge and 23 is about procedure. Rule 24 
provides for the remand of the accused for 
trial by Court Martial when the Command- 
ing Officer or the Court of Inquiry finds what 
might be called a prima facie case. So far 
these provisions apply to every member of 
the services against whom a charge is made. 
Now comes Rule 25 (1) which in certain cir- 
cumstances enables an officer to be absent if 
he chooses while the Court of Inquiry re- 
cords the evidence as usual in a summary 
manner. ‘This recording of evidence by the 
Court of Inquiry is not a trial but a preli- 
minary step after which the person charged 
may be placed before a Court-Martial for trial. 
Left to himself, an officer who is being charg- 
ed can tell the Court of Inquiry that he need 
not be present. This is something which a 
member of the forces other than an officer 
cannot do. 

There are, however, two circums- 
tances of which we should not lose sight. 
An officer’s choice to be absent has at all- 
events to be conveyed by him to the Court 
of Inquiry in an appropriate manner and time, 
which is of course, before the beginning of 
the recording of evidence. Secondly, though 
the officer may, left to himself, choose not 
to be present during the investigation by the 
Court of Inquiry, his superior may for some 
reason or other direct him not to waive the 
right of presence but to go and attend. The 
most usual reason would be that the inquiry 
concerns other members of the services 
and the presence of the officers charg- 
ed would be necessary to enable the Court 
to get a full picture. The position of a pri- 
vate citizen charged with a criminal offence 
and an officer of the services so charged are 
basically different. A private citizen may 
choose any step he likes and the only person 
injured by any false step is himself. In the 
case of the services it is not only the officer 
concerned but the entire service in the matter 
of discipline, morale and example. So, in 
these circumstances a superior officer can in 
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exercise of his powers insist upon the officer 
charged going before the Court of Inquiry 
and taking part in it. It is difficult to see 
how such a direction or order can be describ- 
ed as illegal. 
which is not supported by the facts of this 
case, that Lt. Col. Bhuller had no authority 
to hold an inquiry, even on that view a direc- 
tion by the Commanding Officer of the peti- 
tioner that he should go and attend will still 
be legal. It would be open to the officer to 
go before the Court of Inquiry and point out 
that it is illegal or if it is legal, ask the Court 
of Inquiry to exempt him from personal at- 
tendance. This last request would be subject 
to the discretion exercised by the officer’s own 
Commanding Officer who may -in appropriate 
cases consider that this officer’s presence is 
essential. 

50. With all respect I find it difficult 
to agree with my learned brother Tare, J. 
who seems to make a fine distinction between 
an order originating from the Court of In- 
quiry, in the instant case Lt. Col. Bhuller, and 
one from the Commanding Officer of the 
petitioner. He seems to feel that a direction 
or order from the Court of Inquiry or for 
that matter from the General Court Martial 
calling upon the petitioner to be present would 
be a lawful one while precisely the same order 
passed by his Commanding Officer would not 
be lawful. Actually, even the Court of In- 
quiry would route its request through the 
Commanding Officer and in the instant case 
the common superior of the two Commanding 
Officers had himself desired that the peti- 
tioner should be present before the Court of 
Inquiry. The point to note is that normally 
all such orders would be routed through the 
Commanding Officer to whom the officer con- 
cerned is immediately subordinate. Thus I 
would hold that the order directing the peti- 
tioner to attend before the Court of inquiry 
presided over by Lt. Col. Bhuller was quite a 
lawful one and disobedience was an offence 
‘junder Section 41 of the Army Act. 

51. The Commanding Officer took the 
trouble of explaining to the petitioner that 
whatever he might have done by way of peti- 
tions and representations against Lt. Col. 
Bhuller had no bearing on his attendance be- 
fore the Court of Inquiry and he should 
attend at the risk of disciplinary action. 
Strangely enough, the petitioner disobeyed 
this order with an air of defiance. Sec- 
tion 41 (1) refers to “Wilful defiance of 
authority” which is exactly the position here. 
The irony of the situation is that on the main 
-charge under Section 42 the petitioner has 
been acquitted by the Court Martial while it 
finds that he has committed the offence set 
out under Section 41 (1). Thus, even if we 
go into the merits of the petition, it deserves 
to be dismissed. 

52. In the result, agreeing with my 
learned Brother Oza, J. on both the grounds 
of the petitioner’s non-availing of the statu- 
tory remedy and the fact of the order being 
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legal and disagreeing on the same grounds 
with my learned Brother Tare, J. I would 
dismiss this petition. In the special circum- 
stances of this case, I -would not pass any 
order for costs, 


By the Court (ŒP. K. Tare and G. L. 
Oza, JJ.) 

53. On a difference of opinion 
between us, the case was referred 
to a Third Judge. In accordance with the 
majority opinion, the petition fails and is ac- 
cordingly dismissed. However, in the cir- 
cumstances of the case and in accordance 
with the opinion of the Third Judge, we direct 
that there shall be no order as to costs. The 
security amount deposited by the petitioner 
be refunded to him after deduction of any 
dues if against him. 

Petition dismissed. 
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cognised form of divorce among the Hanafis, 
effected by clear words of marriage dissolu- 
tion intent addressed to the wife. ‘Triple re- 
petition is not a necessary condition for ir- 
revocability effect. AIR 1932 PC 25, Follow- 
ed. (Para 5) 

Index Note:— (8) M. P. Accommoda- 
tion Control Act (41 of 1961), S. 12 (1) (a) 
— Suit for eviction of tenant under S. 12 (1) 
(a) — Section 13 (3) if operates as a bar. 

Brief Note :— (B) When suit is based on 
grounds of Section 12 (1) (a), and there is a 
dispute. as to the amount payable or the per- 
son to whom it is payable, the tenant must 
apply under Section 13 (2) for fixing a pro- 
visional rent or under Section 13 (3) for direc- 
tion of the Court. Failure of the tenant to 
follow either exposes him to eviction under 
Section 12 (1). (Para. 6) 
Cases Referred : Chronological Paras 
AIR 1932 PC 25 = 59 Ind App 21, 

Saiyad Rashid Ahmad v, Anisa 
Khatun 5 

A. S. Susmani, for Appellant; R. D. 
Hundikar, for Respondent. 

JUDGMENT :— In this case, the learn- 
ed Additional District Judge has non-suited 
the appellant-plaintiff on the ground firstly, 
that the presumption of death of Ghulam 
Murtuza cannot be drawn under Section 108 
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of the Evidence Act; and secondly, even if 
the presumption of death arises, she after the 
death of her brother, Mohd. Ishaq, became 
a co-owner along with his widow Mst. Nishat 
Bi alias Hidayat Bi. 


2. Having heard the parties, I have 
formed the opinion that the appeal must be 
allowed. The view taken by the learned Addi- 
tional District Judge can hardly be support- 
ed. He has refused to draw the presumption 
under Section 108 of the Evidence Act on 
the ground that Mst. Saleha Bi (P. W. 1), the 
plaintiff herself, has in para 7 of her cross- 
examination was not able to state categori- 
cally whether her father Ghulam Murtuza 
was really dead or still alive within 30 years 
of the date of filing of the suit. The learned 
Additional District Judge failed to appreciate 
that Section 108 is in the nature of a proviso 
to Section 107 of the Evidence Act. So, when 
the question is whether a man is alive or 
dead, and it is shown that he was alive with- 
jn 30 years, no doubt under Section 107 the 
burden of proving that he is dead is on the 
person who affirms it. But then Section 108 

` steps in aid. But when such a question arises, 

the law. provides by Section 108 that if it is 
proved that if the person has not been heard 
of for 7 years, by those who would natural- 
ly have heard of him if he had been alive, the 
burden of proving that he is alive is shifted 
to the person who affirms it. 

3. Now, the plaintiff in para 2 (a) of 
the plaint had specifically alleged that her 
father, Ghulam Murtuza became lunatic and 
left Bhopal and his whereabouts were not 
known for some 8 years prior to the filing 
of the suit. That allegation of her has not 
been denied by the defendant. On the other 
hand, the defendant in para 2 (a), of the 
written-statement admits that Ghulam 
Murtuza has left Bhopal. In the witness-box 
Sheikh Gullu (D. W. 1) further admits in 
para 11 of his deposition that the where- 
abouts of Ghulam Murtuza are not known 
for the last 8 or 9 years. That being so, the 
case fell within Section 108 of the Evidence 
San and there was a presumption of his being 

lead. 


. 4& Such being the presumpton in law, 
the demised premises was inherited by the 
heirs of Ghulam Murtuza, i.e., the plainttff 
and her brother Mohd. Ishaq. Admittedly, 
Mohd. Ishaq is dead. The question for con- 
sideration is whether the plaintiff alone is 
the heir of Mohd. Ishaq or she inherited the 
share of her brother Mohd. Ishaq along with 
his widow, Mst. Nishat Bi alias Hidayat Bi. 
The learned trial Judge, having regard to the 
documents (Exs. P-3 and P-4) and the evi- 
dence of Mst. Saleha Bi (P. W. 1), Aziz 
Mohammad (P. W. 2), Kazi Mohammad 
Israil (P. W. 3) and Mehmood Ali P. W. 4) 
held that Mohd. Ishaq had validly divorced 
Mst. Nishat Bi alias Hidayat Bi and, there- 
fore, she did not inherit the estate of Mohd. 
Ishaq. That finding of his has been reversed 
by the learned Additional District Judge on 
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the ground that Mohd. Ishaq only pronounced 
twice that he was divorcing his wife. The 
learned Judge has based his finding on the 
testimony of Mehmood Ali (P. W. 4) and 
observed as follows: ; 

ribin „It is well settled that under the 
Mohammedan Law in order to divorce a wife, 
the pronouncement has to be made thrice. 
Since this was not done, it is difficult to hold 
that Mst. Hidayat Bi was validly divorced.” 


5. The evidence on record clearly 
proves as an established fact that Mohd. 
Ishaq had validly divorced his wife Mst. 
Nishat Bi. Ex. P-3 is the application made 
by Mohd. Ishaq to Kazi Mohd. Israil (P. W. 
3), and in that document he had clearly 
stated that he had divorced his wife by talak- 
ul-bain. The Kazi then recorded his state- 
ment (Ex. P-4) to the same effect. The law 
as stated in Mulla’s Mohammedan Law, 16th 
Edn. pp. 289 and 290, is as follows: 

“311. Different modes of talak.— A talak 
may be effected in any of the following 


ways :— 

(D Talak Ahsan.— This consists of a 
single pronouncement of divorce made dur- 
ing a tubr (period between menstruations) 
followed by abstinence from sexual inter- 
course for the period of iddat. 

When the marriage has not been con- 
summated, a talak in the ahsan form may 
be pronounced even if the wife is in her 
menstruation. i 

Where the wife has passed the age fop 
periods of menstruation the requirement of a 
declaration during a tuhr is inapplicable; fur- 
thermore, this requirement only applies to 
an oral divorce and not a divorce in writing. 

(2) Talak hasan— This consists of threa 
pronouncements made during successive tuhrs, 
no intercourse taking place during any of 
the three tuhrs. 

The first pronouncement should be made 
during a tuhr, the second during the next 
atk and the third during the succeeding 


(3) Talak-ul-bidaat or talak-i-badai, This 
consists of—— 

(i) three pronouncements made during a 
single tuhr either in one sentence, e.g., ‘I 
divorce thee thrice,’ or in separate sentences, 
e.g., ‘I divorce thee, I divorce thee, I divorce 
thee’; or, 

(ii) a single pronouncement made during 
a tuhr clearly indicating an intention irrevoc- 
ably to dissolve the marriage, e. g., ‘I divorce 
thee irrevocably’.” 

The learned author then goes on to stata 
that the Hanafis recognise two kinds’ of talak, 
namely, (1) “talak-us-sunnat, that is, talak ac- 
cording to the rules laid down in the sunnat 
(traditions) of the Prophet; and (2) talak-ul- 
bidaat, that is, new or irregular talak.” Then 
he observes: 


“But the triple repetition is not a neces« 


. sary condition of talak-ul-bidaat, and the in- 


tention to render a talak irrevocable may be 
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expressed even by a single declaration Thus 
if a man says: “I have divorced you by a 
talak-ul-bain (irrevocable divorce)”, the talak 
is talak-ul-bidaat or talak-i-badai and it will 
take effect immediately it is pronounced, 
though it may be pronounced but once. Here 
the use of the expression ‘bain (irrevolcabley 
manifests of itself the intention to effect an 
trevocable divorce °’ 

It therefore, follows that a talak-ul-bain 
(irrevocable divorce is a recognised form of 
divorce among the Hanafis. The Judicial 
Committee of the Privy Council in Saiyid 
Rashid Ahmad v. Mt. Anisa Khatun AIR 
1932 PC 25 recognises this mode of divorce. 
Their Lordships stated as follows: 


“The divorce called talak may be either 

irrevocable (bain) or revocable (raja). A talak 
bain while it always operates as an immediate 
and complete dissolution of the marriage 
bond, differs as to one of its ulterior effects 
according to the form in which it is pro- 
nounced. A talak bain may be effected by 
words addressed to the wife clearly indicating 
an intention to dissolve the marriage, either 
(a) once, followed by abstinence from sexual 
intercourse, for the period called the iddat, or 
(b) three times during successive intervals of 
purity, i.e., between successive menstruations, 
no intercourse taking place during any of the 
three intervals; or (c) three times at shorter 
intervals or even in immediate succession; or 
(d) once, by words showing a clear inten- 
tion that the divorce shall immediately be- 
come irrevocable. The first named of the 
above methods is called ahsan (best), the se- 
cond hasan (good), the third and fourth are 
said to be bidaat (sinful), but are, neverthe- 
less, regarded by Sunni lawyers as legally 
valid.” 
In view of the fact that the document (Ex. 
P-3) executed by Mohd. Ishaq recites that he 
had divorced Mst. Nishat Bi alias Hidayat Bi 
by talak-ul-bain, the finding of the learned 
Additional District Judge that she was not 
legally divorced and, therefore, she became an 
heir of Mohd. Ishaq and consequently a co- 
owner of the house along with the plaintiff 
and that the plaintiff, therefore, alone could 
not bring the suit for ejectment, cannot be 
accepted. In my view, the suit as framed 
was maintainable. 


6. The question then is whether sub- 
section (3) of Section 13 of the M. P. Ac- 
_commodation Control Act, 1961 operates as a 
bar to the passing of a decree for eviction 
under Section 12 (1) (a) of the Act. The 
provisions of Section 13 (3) of the Act read 
as follows: 


“13 (3) If, in any proceeding referred to 
in sub-section (1), there is any dispute as to 
the person or persons to whom the rent is 
payable, the Court may direct the tenant to 
deposit with the Court the amount payable 
by him under sub-section (1) or sub-sec. (2), 
and in such a case, no person shall be entitl- 
ed to withdraw the amount in deposit until 
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the Court decides the dispute and makes an 
order for payment of the same.” 
Admittedly, there was no compliance by the 
defendant of the requirements of S. 13 (1) at 
any stage of the suit. He did neither deposit 
the arrears of rent within one month of the 
service of the writ of summons nor did he 
deposit any rent on the 15th day of each 
month during the pendency of the suit. The 
contention that he was not obliged to comply 
with the requirements of Section 13 (1) can- 
not be accepted. The suit was founded. 
amongst other, on the ground mentioned in 
Section 12 (1) (a). That being so, the pro- 
visions of Section 13 (1) were, at once, attract- 
ed. The defendant did not raise any dispute 
under Section 13 (3) as to the person or per- 
sons to whom the rent was payable. The 
plea that the plaintiff was not the landlord 
taken in the written-statement was not a dis- 
pute falling within the purview of S. 13 (3). 
Under the scheme of the Act, when a suit is 
based on the ground mentioned in Section 12 
(1) (a), the tenant must comply with the re- 
quirements of Section 13 (1). If there is any 
dispute as to the amount payable, he may 
apply under Section 13 (2) for fixation of a 
reasonable provisional rent in relation to the 
accommodation. Or, if there is a dispute as 
to the person or persons to whom the rent 
is payable, he must apply under Section 13 (3), 
and in such a case the Court may direct the 
tenant to deposit with the Court the amount 
payable by him under Section 13 (1). In such 
a case, no person shall be entitled to with- 
draw the amount in deposit until the Court 
decides the dispute and makes an order for 
payment of the same. The terms of Sec- 
tion 13 (3) are clear and explicit. No dispute 
in terms of Section 13 (3) was ever raised. 
The defendant not having complied with the 
Tequirements of Section 13 (1) must, there- 
fore, be evicted under Section 12 (1) (a) of 
the M. P. Accommodation Control Act, 1961. 
7. In the result, the appeal succeeds 
and is allowed. The judgment and decree 
passed by the learned Additional District 
Judge are reversed and those of the learned 
trial Judge decreeing the plaintiff’s suit are 
Testored, with costs throughout. Counsel’s 
< as per schedule or certificate whichever 
is less. 





Appeal allowed. 
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Index Note :— (A) Motor Vehicles Act 
(1939) S. 57 — Public carrier or Stage car 
riage permits — Grant of — Procedure laid 
down in the section is mandatory. 

Brief Note :— (A) Section 57 does not 
make any distinction between an application 
for a stage carriage permit in lieu of renewal 
and a similar one on a new route. With 
regard to an existing route, power to invite 
fresh applications under Section 57 (2) has 
to be exercised so as not to interfere with 
the rights of the applicants who have already 
submitted their applications. Once an ap- 
plication is published, the R. T. A. must deal 
with it first and cannot keep the same pend 
ing for the purpose of inviting fresh applica- 
tions. The language of sub-sections (3) and 
(4) clearly indicates that the procedure laid 
down therein for dealing with an application 
under sub-section (2) is mandatory. Where, 
however, the application for permit relates to 
a new route or an additional permit for the 
same route, Section 57 has to be read along 
with Section 47 (3). Misc. Petn. No. 254 of 
1971, D/- 6-12-1972 (Madh Pra), Approved. 
Case law discussed. AIR 1956 Assam 6; 
Misc. Petn. No. 263 of 1961, D/- 26-10-1961 
(Madh Pra) held no longer good law in AIR 
1971 Madh Pra 170 (FB) (so far as new 
routes are concerned). 

(Paras 5 to 9 & 12, 14, 15) 


Cases Referred : Chronological Paras 


(1972) Misc. Peta. No. 254 of 1971, 
D/- 6-12-1972 (Madh Pra), M/s. 
Pratap Singh Pushpendrasingh v. 
Regn. Transport Authority 14 
AIR 1971 Madh Pra 170 = 1971 MP 
LI 493 (FB), Anand Ram v. Regn. 


Transport Authority Rewa 4, 10, 12 
ATR 1970 SC 1542 = (1971) 1 SCR 

474, Mohd Ibrahim v. State Trans- 

port Appellate Tribunal Madras 4,9 


AIR 1970 SC 1704 = (1970) 2 SCR 
243, J. N. Wahal v. Sheik Mahfooz 
AIR 1969 SC 1130 = (1969) 3 SCR 
730, R. Obliswami Naidu v. Addl. 

State Transport Appellate Tribunal 
Madras 9 
AIR 1968 Madh Pra 118 = 1968 MP 
LJ 19, Mohanlal v. State Transport 

Authority 
AIR 1965 Madh Pra 145 = 1965 MP 
LJ 272, Suganchand Ramnarain v. 
State Transport Appellate Authority 
Gwalior 14 
(1963) Misc. Petn. No. 403 of 1962, 
D/- 28-2-1963 (Madh Pra), New 
Jabalpur Transport (P.) Ltd. v. Re- 
gional Transport Authority 12 
(1961) Misc. Petn. No. 263 of 1961, 
D/- 26-10-1961 (Madh Pra), Bhojraj 
Chauksey v. Regn. Transport Autho- 


rity 
AIR 1956 Assam 6, Madhab Chandra 
v. Secy. Regn. Transport Authority 


Gauhati 12 
AIR 1952 All 437 = ILR (1952) 1 All 
159, Makhan Lal v. State 12 


Bipatlal v. R. T. A, Jabalpur (FB) (Raina J.) 


B. K. Rawat, for Petitioner; S. Q. Hasan 
as Amicus curiae. 


RAINA, J.:— This a petition unden 
Articles 226 and 227 of the Constitution 

2. The petitioner is a passenger 
transvort operator and had applied for 
a stage carriage permit for Mandla- Din-= 
dori route in lieu of permit No. 19/61 of 
National Transport Service Co-operative 
Society, Limited, Jabalpur. The permit 
was valid up to 19-4-1970. On 25-2-1970 
the petitioner filed an application for 
grant of stage carriage permit for the 
‘Mandla-Dindori route in lieu of renewal 
of the permit. Three more applications 
were submitted by the following operas 
tors for grant of stage carriage permif 
for the said route. 


Name of the Date of 
applicants application 
(i) Jabalpur Transport Development 8-3-1970 
,.. Co Jabalpur, í 
(ii) Dalbir Singh s/o Tara Singh 4-3-1970 
.... Jabalpur. 
(iti) Gourishanker Rawat 5-8-1970 


3. The application of the peti- 
tioner along with the above 3 applica- 
tions was published in the Madhya Pra- 
desh Rajpatra dated 10-4-1970 in accord- 
ance with the provisions of sub-section (3) 
of S. 57 of the Motor Vehicles Act (heres 
inafter referred to as ‘the Act). After 
the objections were received and the ap- 
plications were ripe for consideration the 
Regional Transport Authority decided to 
invite fresh applications vide order dated 
mil vide Annexure B. A notification was 
issued in the Madhya Pradesh Rajpatra 
dated 15-5-1970 and in pursuance thereof 
respondents 2 and 3 filed their applica- 
tions for grant of permit for the said 
route. These applications were published 
in Madhya Pradesh Rajpatra dated 31-7= 
1970. The contention of the petitioner is 
that the order of the Regional Trans- 
port Authority inviting fresh applica= 
tions vide Annexure B is contrary to 
Jaw. He has, therefore, filed this peti- 
tion, praying that the said order may be 
quashed and the Regional Transport Au- 
thority be directed to hear and decide 
the application of the petitioner along 
with other 3 applications filed in lieu of 
renewal of permit No. 19/61. 

4. When this case came up for 
hearing before a Division Bench of this 
Court it was referred to Full Bench vide 
order dated 3-8-1972 mainly for the pur- 
pose of consideration of the following 
question. 

‘Where an application for grant of 
stage carriage permit has been made in 
lieu of renewal could the Regional 
Transport Authority invite other appli- 
cations in that case also and then consi- 
der all the applications together.” 

It was pointed out in that order that in 
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Mohanlal v. State Transport Authority, 
1968 MPLJ 19 = (AIR 1968 Madh Pra 
f118) it was held that applications in lieu 
of renewal having been made and were 
pending. there was no occassion for in- 
witing fresh applications. The point for 
consideration however, is whether the 
authority of this decision is affected by 
tthe subsequent decisions of the Supreme 
Court in Mohd. Ibrahim v. State Trans- 
port Appellate Tribunal, Madras, AIR 
4970 SC 1542; J N. Wahal v. Sheikh. 
‘Mahfooz, AIR 1970 SC 1704 and the 
Full Bench decision of this Court in 
‘Anand Ram v. R. T. A. Rewa, 1971 
MPLJ 493 = (AIR 1971 Madh Pra 170). 


5. The procedure regulating the 
grant of permits is laid down in Sec- 
tion 57 of the Act. Sub-section (2) of 
Section 57 of the Act reads as under: 


(2) “An application for a stage car- 
wage permit or a public carrier’s permit 
shall be made not less than six weeks 
before the date on which it is desired 
that the permit shall take effect. or if 
the Regional Transport Authority ap- 
points dates for the receipt of such ap- 
plications, on such dates.” 

The aforesaid sub-section requires that 
an application for a stage carriage per- 
mit or public carrier’s permit shall be 
made not less than six weeks before the 
date on which it is desired that the per~ 
mit shall take effect. This necessarily 
implies that the application shall be duly 
considered and final orders shall be pass= 
ed thereon in accordance with the proce~ 
dure laid down in Section 57 of the Act 
within the aforesaid period of six weeks 
so that in case the application is grant- 
ed the applicant may be able to obtain 
the permit on or before the desired date. 
Sub-section (3) of Section 57 lays down 
that on receipt of an application for stage 
carriage permit or public carrier’s per- 
mit the Regional Transport Authority 
shall make the application available for 
inspection in the office and shall also 
publish the application or substance 
thereof together with a notice of the date 
before which representations in connec-~ 
tion therewith may be submitted and the 
date. not being less than thirty days from 
such publication, on which and the time 
and place at which, the application and 
any representations received will be con~- 
sidered. It has not been laid down in 
this sub-section as to how long after the 
presentation of an application it shall be 
published. But it is clear that it must 
be published as early as possible after 
the application has been received be- 
cause a period of thirty days must 
elapse before the representation can be 
leonsidered. It would be pertinent to 
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mention that the use of the word ‘shall’ 
in sub-section (3) clearly indicates that 
the procedure laid down thereunder is 
mandatory and the Regional Transport 
Authority is bound to follow it in deal- 
fing with the application duly submitted 
in accordance with the provisions of sub- 
section (2) of Section 57 of the Act. 


6. Sub-section (4) of Section 57 
Jays down that no representation in con- 
nection with an application referred to 
in sub-section (3) shall be considered by 
the Regional Transport Authority unless 
it is made in writing before the appointed 
date and unless a copy thereof is 
furnished simultaneously to the appli- 
cant by the person making such re- 
presentation. The language of this provi- 
sion also clearly indicates that it 
is mandatory and it has an important 
bearing on the construction of the entire 
section in so far as it lays down the pro~ 
cedure for dealing with an application 
under sub-section (2) thereof. 


7. It is no doubt true that sub- 
section (2) of Section 57 empowers the 
Regional Transport Authority to invite 
applications and to appoint a date for 
the receipt of such applications. But in 
our view this power cannot be exercised. 
so as to affect the right of an applicant 
to have his application duly considered 
in accordance with the procedure laid 
down in the said section. 


8. Section 57 does not make any 
distinction between an application for a 
stage carriage permit in lieu of renewal 
and one for a similar permit on a new 
route but so far as a new route is con- 
cerned or an additional permit on the 
same route is concerned, it is necessary 
to read this section along with Sec. 47 
(3) of the Act. The aforesaid provision 
is reproduced below for facility of refer- 
ence. 


“47 (3) — A Regional Transport Au- 
thority may, having regard to the matters 
mentioned in sub-section (1). limit the 
number of stage carriages generally or 
of any specified type for which stage car- 
triage permits may be granted in the 
region or in any specified area or on any 
specified route within the region.” 


9. Under sub-section (3) of Sec- 
tion 47 of the Act, the Regional Trans- 
port Authority can limit the number of 
stage carriages for which permit may be 
granted in the region or in any specified 
area or on any specified route within the 
region. The question of determination 
of the number of stage carriages for 
which stage carriage permits may be 
ganted arises mainly in the context of a 
mew route. Their Lordships of the 
Supreme Court while dealing with a case 
of new route in R. Obliswami Naidu v. 
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‘Addl. State Transport Appellate Tribu- 
mal. Madras, AIR 1969 SC 1130 observe 
ed as under in paragraph 8 


“Firstly there should be a determi- 
mation by the R, T A. under Section 47 
(3). of the number of stage carriages for 
which stage carriage permits may be 
granted on that route. Thereafter ap- 
plications for stage carriage permits in 
that route should be entertained.” 


It was further held by their Lordships 
that determination as to the number of 
stage carriages required on a route should 
be done at a stage anterior to that of 
entertaining applications for stage car- 
riage permits. This decision was follow- 
ed by their Lordships in AIR 1970 SC 
1542 and AIR 1970 SC 1704. But in nei- 
ther of these cases their Lordships were 
required to consider the precise question 
which arises for consideration in this 
case. 


10. In 1971 MPLJ 493 = (AIR 1971 
Madh Pra 170 (FB)) a Full Bench of this 
Court relying on the aforesaid decisions 
of the Supreme Court held that where 
an application for grant of a stage per- 
mit has been made for a new route it 
cannot be decided before first passing an 
order under Section 47 (8) of the Act. 
This decision is also of no help for the 
purposes of the present case because it 
dealt with the case of a new route. It 
may here be mentioned that so far as 
Section 57 is concerned it makes no dis- 
tinction between an old route and a new 
route. It has, however, been laid down 
by their Lordships of the Supreme Court 
that before an application under Section 
57 for a new route can be considered it 
is necessary for the Regional Transport 
Authority to determine the scope of the 
route. It is, however. a matter entirely 
within his discretion whether to deal 
with the applications already(?) for such 
route after determining the scope under 
Section 47 (3) of the Act or to invite 
fresh applications. We need not, how- 
ever, pursue this matter any further 
here because we are concerned with a 
problem relating to existing route for 
which the scope has already been deter- 
mined by the Regional Transport Autho- 
rity under Section 47 (3) of the Act. 


11. Even with regard to an exist- 
ing route there can be no doubt that it 
is open to the Regional Transport Au- 
thority under Section 57 (2) of the Act 
to invite applications, but, as already 
pointed out above, this power cannot be 
exercised so as to interfere with the 
tight of the applicants who have sub- 
mitted their applications under Section 
57 (2) of the Act to have them consider- 
ed in accordance with the provisions of 
Section 57 of the Act, 
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D 
A.L: 

12. In Makhan Lal v. State of 
Uttar Pradesh. AIR 1952 All 437. it was 
held in paragraph 31 that if any one had 
already presented an application which 
could be considered to comply with the 
requirements of the first alternative 
mentioned in Section 57 (2) of the Act, 
it was incumbent on the Regional Transe 
port Authority to consider that applica« 
tion and it was not competent for it to 
ignore that application simply because if 
subsequently decided to fix a date fon 
the presentation of applications under 
the second alternative. Similar view was 
expressed in Madhab Chandra v. Secy., 
Regional Transport Authority Gauhati, 
AIR 1956 Assam 6. The aforesaid deci« 
sions were followed by this Court in 
Bhojraj Chouksey v Regional Transport 
Authority, Jabalpur, Misc. Petn No. 263 
of 1961 decided on 26-10-1961 = (1962 
MPLJ Notes 35). It was held in that case 
as under:— 

“A Regional Transport Authority, 
may, if it thinks necessary. invite in ad=» 
vance fresh applications for a route and 
may also consider such applications along 
with the applications already made for a 
permit for the route; but. on the date 
fixed for consideration of the applica= 
tions already made after observing all 
the prescribed formalities it cannof 
defer consideration of such applications 
on the ground that other applications 
should be invited.” 


A somewhat similar view was expressed 
in New Jabalpur Transport (P) Ltd. v. 
Regional Transport Authority, Misc. Petm. 
No. 403 of 1962 decided on 28-2-1963 
= (1963 MPLJ (Notes) 147). In the Full 
Bench decision of this Court in 1971 MP 
LJ 493 = (AIR 1971 Madh Pra 170 (FB)) 
(supra) the principle laid down in the 
aforesaid decisions was held to be not 
good law in so far as it related to a new 
route vide paragraphs 5 to 7 of the order 
in the said case. But the aforesaid prin- 
ciple. in our view, would be applicable 
to an application for an old route. 


13. In the case of an old route 
the Regional Transport Authority is fully 
aware of the existing permits and the 
dates on which they are to expire. He 
ean, therefore, very well take action in 
advance by inviting fresh applications 
under Section 57 (2) of the Act in order 
to facilitate the grant of a permit in 
favour of the best operator, But if he 
does not take any such action in advance, 
it is not open to him to invite fresh ap= 
plications after the applications duly 
made under Section 57 (2) have become 
ripe for consideration. We have already 
pointed out above that the provisions of 
sub-sections (3) and (4) of Section 57 are 
mandatory. Therefore. once an applica~ 
tion is published by the Regional Trans« 
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port Authority under sub-section (3). it 
has got to be considered and finally de- 
cided in accordance with the provisions 
of sub-section (3) and sub-section (4). 
Sub-section (4) of Section 57 provides 
that no representation in connection with 
an application referred to in sub-section 
(3) shall be considered by the Regional 
Transport Authority unless it is made 
in writing before the appointed date. 
The Regional Transport Authority can- 
not circumvent this provision by calling 
for applications at a late stage in exer- 
cise of its powers under sub-section (2) 
of Section 57. Thus, the question whe- 
ther fresh applications are to be invited 
or not has to be considered by the Re- 
gional Transport Authority in advance 
or, in any case, before an application 
duly made under sub-section (2) of Sec- 
tion 57 is published under sub-section (3) 
of Section 57 of the Act. Once an appli- 
cation is published, the Regional Trans- 
port Authority must proceed to deal with 
it and cannot keep it pending for the 
purpose of inviting fresh applications. 


14. The learned counsel for the 
petitioner relied on the decision of this 
Court in M/s. Suganchand Ramnarain v. 
State Transport Appellate Authority, 
Gwalior. 1965 MPLJ 272 = (AIR 1965 
Madh Pra 145). But in that case the de- 
cision rested mainly on the consideration 
that after the Appellate Authority had 
remanded an application for considera- 
tion by the Regional Transport Autho- 
rity, it was mot open to the Regional 
Transport Authority to invite fresh ap- 
plications at that stage. In 1968 MPLJ 19 
= (AIR 1968 Madh Pra 118) the action 
of the Regional Transport Authority in 
inviting fresh applications was held to 
be not justified as certain applications 
were pending for consideration in the 
vacancy resulting from the rejection of 
the application for renewal from the 
original operator. The position in that 
case was similar to the one in the pre- 
sent case and we agree with the view 
expressed therein. But we would like to 
add that if the Regional Transport Au- 
thority wanted to invite fresh applica- 
tions, it was open to it to do so before 
the publication of the applications al- 
ready filed and not after that, We may 
point out that a similar view has been 
expressed by a Division Bench of this 
Court recently in M/s. Pratapsingh 
Pushpendrasingh v. The Regional Trans- 
port Authority, Jabalpur, Mise. Petn. No. 
254 of 1971. D/. 6-12-1972 (Madh, Pra.). 
It was pointed out in that case that the 
consideration of the pending applications, 
which have become ripe, could not be 
postponed by the Regional Transport 
Authority by inviting fresh applications. 
We fully endorse this view. 
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15. To sum up. our answer to the 
question for consideration is that it is 
open to the Regional Transport Autho- 
rity to invite applications under Section 
57 (2) of the Act even where an appli- 
cation for grant of a stage carriage per- 
mit has been made in lieu of renewal 
but this power must be exercised before 
the publication of the application. Once 
the application is published, the Regional 
Transport Authority must proceed to 
consider it and cannot invite fresh ap- 
plications to be considered along with 
such application. 


16. Since the action of the Re- 
gional Transport Authority in inviting 
fresh applications in this case was not 
according to law, we hereby quash the 
order of the Regional Transport Autho- 
rity dated 10-4-1970 (Annexure ‘B’) and 
direct the said authority to consider the 
pending applications of the petitioner 
and other applicants which have already 
become ripe for consideration, We, how- 
ever, make no order as to costs in the 
circumstances of this case. The outstand- 
ing security amount shall be refunded 
to the petitioner. 


Petition allowed. 
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G. P. SINGH AND R. K. TANKHA. JJ. 

Abdu] Majid Hamirpur. U. P., Peti- 
tioner v. State Transport Authority, 
M. P. Gwalior and others, Respondents. 
Sans Petn. No. 845 of 1972, D/- 7-2- 


Index Note:— (A) Motor Vehicles 
Act (1939), Ss. 58, 62 (1) (d) and 63 (3), 
Proviso —- Application for renewal of 
inter-State stage carriage permit granted 
on basis of imter-State agreement — 
Failure to apply for renewal of counter- 
signature of permit — Effect of Proviso 
— Grant of temporary permit under 
S. 62 (1) (a) — Validity. 


Brief Note:— (A) No application is 
necessary for renewal of counter-~signa-~ 
ture of the inter-State stage carriage 
permit granted and held on the basis of 
a reciprocal agreement between the two 
States. In such a case according to pro- 
viso to Section 63 (3). the procedure laid 
down under Section 57, which includes 
also the making of an application for the 
grant, has been dispensed with. The 
effect of the proviso to Section 63 (8) is 
that when there is an inter-State agree- 
ment, the counter-signature of the per- 
mit cannot be opposed and so cannot be 
refused. (Para 6) 
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Therefore, an application for renewal 
of such inter-State permit, without any 
application for renewal of counter-signa- 
ture of permit, is not invalid and if the 
application for renewal is not disposed 
of before the expiry of the permit. a 
temporary permit can be granted under 
Section 62 (1) (dL (Para 6) 

VvV. S. Dabir and P. C. Pathak, for 
r S. Q. Hasan, for Respondent 
No. 4. 


TANKHA, J.:— This is a writ peti- 
tion filed by petitioner Abdul Majid for 
issue of a writ of certiorari for the pur- 
pose of quashing the order dated 5-10- 
1972 passed by the Secretary, State 
‘Transport Authority, Madhya Pradesh, 
in favour of respondent No. 4 of the 
inter-State route Mahoba-Jhansi, 


2. The petitioner is the holder of 
a stage carriage permit for Jhansi-Ma~ 
hoba route as nominee of Uttar Pradesh; 
while respondent No. 4 is holding a per- 
mit for Mahoba-Jhansi route as nominee 
of Madhya Pradesh. They are operating 
their services on the basis of a recipro- 
cal agreement entered into between the 
State of Madhya Pradesh and the State 
of Uttar Pradesh. The permit of respon- 
dent No, 4 was valid upto 21-10-1972. 
He applied for grant of renewal of his 
permit on 26-6-1972 under Section 58 of 
the Motor Vehicles Act, 1939 (herein- 
after referred to as the Act) to the State 
Transport Authority which had granted 
the said permit. No application for re- 
newal of counter-signature of the permit 
was made either before the State Trans- 
port Authority or before the Regional 
Transport Authority. Jhansi (Uttar Pra- 
desh). Since the application for grant 
of renewal of the permit was not dispos- 
ed of before the expiry of the permit, 
respondent No. 4 applied for grant of a 
temporary permit for 4 months under 
Section 62 (1) (d) of the Act before the 
State Transport Authority. Section 62 
(1) (d) of the Act reads as under: 


“S. 62. Temporary permits— (1) A 
Regional Transport Authority may with- 
out following the procedure laid down in 
Section 57, grant permits, to be effective 
for a limited period not in any case to 
exceed four months, to authorise the use 


of a transport vehicle temporarily— 
a ttrt 


+kkk 


(c) SEE 
(d) pending decision on an applica= 
tion for the renewal of a permit; 
and may attach to ay a permit any 
condition it thinks fit......... 


The Secretary, State EEN Autho- 
rity, under his delegated power, granted 
a temporary permit in favour of respon- 
dent No, -4 for the route for the period 


FER 
Bete 
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22-10-1972 to 21-2-1973 vide his order 


dated 5-10-1972. 

3. Learned counsel appearing for 
the petitioner contended that since res- 
pondent No, 4 failed to apply simultane- 
ously for renewal of the counter-signa~ 
fure of his permit, his application for 
grant of renewal of the permit before the 
State Transport Authority was not an 
application in the eye of law and during 
the pendency of such an application, he 
had no right to claim the grant of a 
temporary permit for the route under 
Section 62 (1) (d) of the Act, The act of 
the Secretary, State Transport Authority 
in’ granting the temporary permit under 
that provision was thus wholly without 
jurisdiction, Learned counsel for respon- 
dent No. 4, on the other hand, contended 
that his application for grant of renewal 
of his permit was a valid application in 
spite of the fact that he had not made 
an application for renewal of counter- 
signature of his permit, because. in view 
of the provisions of the proviso to sub- 
section (3) of Section 63 of the Act, no 
application for renewal of counter-signa- 
ture was necessary in the present case 
where the permit had been granted and 
held on the basis of a reciprocal agree. 
ment. The grant of temporary permit 
was in accordance with law and no 
error of jurisdiction had been committed 
by the authority granting it. 


4. Having heard learned counsel 
for both parties, we are of opinion that 
the submission advanced by the learned 
counsel for the petitioner has no force 
and this petition must be dismissed, 


5. Before we proceed to decide 
the point raised, it is better to refer to 
the relevant sections of the Act, Section 
46 of the Act deals with particulars 
which shall be contained in an applica- 
tion for stage carriage permit. Section 47 
deals with matters which must be con- 
Sidered by the granting authority while 
considering such an application. Section 
48 deals with the powers of the grant- 
fing authority while granting a stage 
carriage permit. Section 57 relates to the 
procedure in applying for a permit and 
also the procedure to be followed in 
granting the same by the authority. Sec- 
tion 58 prescribes duration (period) for 
which a permit can be granted and 
provides for the procedure for renewal 
of permits. Sub-section (2) of Section 58 
of the Act reads as under: 


“A permit may be renewed on an 
application made and disposed of as if 
it were an application for a permit: 

Provided that the application for the 
renewal of a permit shall be made,— 


(a) in the case of a stage carriage 
permit or a public earrier’s permit, not 
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less than one hundred and twenty days 
before the date of its expiry; and 


- (b) in any other case not less than 
sixty days before the date of its expiry: 


Provided further that, other condi- 

tions being equal, an application for re- 
mewal shall be given preference over new 
applications for permits.” 
For validation of permits for use out- 
side region in which (sic) granted Sec- 
tion 63 of the Act contains the proce- 
dure. Sub-section (1) of Section 63 reads 
as under: 


“Except as may be otherwise pres- 
cribed. a permit granted by the Regional 
Transport Authority of any one region 
shall not be valid in any other region, 
unless the permit has been counter-sign< 
ed by the Regional Transport Authority 
of that other region, and a permit grant- 
ed in any one State shall not be valid 
in any other State unless counter-signed 
by the State Transport Authority of that 
other State or by the Regional Trans- 
port Authority concemed : 


Provided that a private carrier’s 
permit granted by the Regional Trans- 
port Authority of any one region with 
the approval of the State Transport Au- 
thority, for any area in any other region 
or regions within the same State shall 
be valid in that area without the coun- 
ter-signature of the Regional Transport 
Authority of the other region or of each 
of the other regions concerned: 


Provided further that where both 
the starting point and the terminal point 
of a route are situate within the same 
State. but part of such route lies in any 
other State and the length of such part 
does not exceed sixteen kilometres. the 
permit shall be valid in the other State 
in respect of that part of the route 
which is in that other State notwith- 
standing that such permit has not been 
eounter-signed by the State Transport 
Authority or the Regional Transport 
Authority of that other State.” 


6. It is not disputed that the ap-+ 
plication for renewal of the permit made 
by respondent No. 4 before the State 
Transport Authority, Madhya Pradesh, 
was not in accordance with Section 58 
of the Act. But it is contended that his 
failure to apply for renewal of counter- 
signature of his permit was fatal as the 
procedure for such an application is the 
same as for an application for renewal 
of a permit. If renewal of an inter-Statal 
permit is sought, the holder must also 
apply simultaneously for renewal of 
counter-signature of the permit, other- 
mise, in the absence of renewal] of coun- 
_ter-signature, he would not be able to 
operate his permit for the route in view 
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of the provisions of sub-section (1) of 
Section 63 of the Act. It is. no doubt, 
true that to an application for grant of 
counter-signature of a permit the proce- 
dure relating to grant of permits is ap- 
plicable, as is clear from sub-section (3) 
of Section 63 of the Act, which reads as 
follows: 


; “The provisions of this Chapter re= 
lating to the grant. revocation and sus- 
pension of permits shall apply to the 
grant, revocation and suspension of coun 
ter-signatures of permits: 


Provided that it shall not be necesa 
sary to follow the procedure laid down 
in Section 57 for the grant of counter- 
signatures of permits, where the permits 
granted in any one State are required 
to be counter-signed by the State Trans 
port Authority of another State or by 
the Regional Transport Authority cona 
cerned as a result of any agreement 
arrived at between the States. after 
complying with the requirements of sub- 
section (3A). or for the grant of coun- 
ter-signatures of permits in pursuance 
of any direction issued by the Commis~ 
sion under clause (c) of sub-section (2) 
of Section 63-A.” 


It necessarily follows that the proce- 
dure, which is applicable to renewal of 
permits is also applicable to renewal of 
counter-signature of permits. Section 
58 (2) of the Act in terms lays down 
that a permit may be renewed on an 
application made and dispoesd of as if 
it were an application for a permit. But 
then the proviso to sub-section (3) of 
Section 63 of the Act lays down that It 
shall not be necessary to follow the pro« 
cedure laid down in Section 57 for the 
grant of counter-signatures of permits, 
where the permits granted in any one 
State are required to be counter-signed 
by the State Transport Authority of ano- 
ther State or by the Regional Transport 
Authority concerned as a result of any 
agreement arrived at between the States. 
It is not disputed here that respondent 
No. 4 is holding a permanent stage carri- 
age permit for the route as nominee of 
the State of Madhya Pradesh on the 
basis of a reciprocal agreement arrived 
at between the States of Madhya Pradesh 
and Uttar Pradesh, In such a case, ac- 
cording to the proviso to sub-section (3) 
of Section 63 of the Act, the procedure 
laid down under Section 57 of the Act, 








concerned State. It follows that no ap- 
plication was required for renewal o 
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counter-signature of the permit which is 
granted on the basis of an agreement 
arrived at between the two States. The 
effect of the proviso to sub-section (3) 
of Section 63 is that when there is an 
inter-State agreement, the counter-sig- 
mature of permit cannot be opposed and 
so cannot be refused. No application 
for renewal of counter-signature was 
thus required to be made by respondent 
in respect of his permit. His application 
for renewal of his permit, which was 
pending for consideration before the 
State Transport Authority, Madhya Pra- 
desh, was thus a valid application. Con- 
sequently, respondent No. 4 had the 
right to apply for a temporary permit 
under Section 62 (1) (d) of the Act; and 
the temporary permit granted to him was 
correctly granted, We are informed that 
this permit has also been counter-signed 
by the Regional Transport Authority, 
Jhansi, 


7. For the reasons stated above, 
this petition is dismissed with costs. 
Counsel’s fee Rs. 150/-. if certified. The 
balance of the security deposited, if any 
left after payment of the costs, shall be 
refunded to the petitioner. 

Petition dismissed. 
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P. K. TARE, C. J. AND S. M. N. 
RAINA, J. 


Saraf and Swarnkar Samiti. Morar 
and others. Applicants v. Munnal Lal 
and others. Non-Applicants. 

Civil Revn. No. 286 of 1970, D/- 
30-8-1972. ; 


Index Note:— (A) Civil P. C., O. 1, 
R. 8 — Suit against unregistered society 
under — Maintainability. 


Brief Note: (A) Permission can be 
granted under O. 1, R. 8 to sue an un- 
registered society or committee through 
its office-bearers acting in a representa- 
tive capacity notwithstanding the fact 
that all the members of the society are 
not impleaded in the suit. Scope of rule 
explained. ATR 1954 Nag 29, Dissented 
from; C. R. No. 26 of 1968, DJ- 19-1-1970 
(Madh. Pra.), Approved; AIR 1957 Madh 
Bha 173 and AIR 1955 Mad 281 (FB), 
Followed. (Para 9) 


Cases Referred: Chronological 
(1970) Civ. Revn. No. 26 of 1968, 
D/- 19-1-1970 (Madh. Pra.), Muni- 
cipal Council, Shivpuri v. Sugar 
Dealers Association 4, 6 
AIR 1957 Madh B 173 = 1956 MB 
LJ 1384, Ganga Vishnu v. Nathulal 9 
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ae 


A. LR 


AIR 1955 Mad 281 = (1955) 1 Mad 
LJ 247 (FB), Kodia Goundar v. 
Velandi Goundar 10 
AIR 1954 Nag 29 = 1953 Nag LJ 
486, G. I. P. Rly. Senior Institut 
v. Mohit Kumar 4 


H. G. Mishra, for Applicants; H. B. 
Mangal and A. R. Naokar. for Non-Ap~ 
plicants. 


RAINA, J.:— The non-petitioner No. 
1 (plaintiff) filed a suit against the peti- 
tioners 1 to 4 for permanent injunction 
and damages. 


2. Petitioner No. 1 is Saraf and 
Swarankar Samiti, Morar, which is an 
unregistered body while petitioners 2 to 
4 are its office-bearers. The case of the 
plaintiff is that he is a member of Saraf 
and Swarankar Samiti, Morar. The plain= 
tiff (non-petitioner No. 1) is working as 
Saraf at Morar and carries on business 
of manufacture and sale of silver orna- 
ments and other articles. He obtains 
goods on loan from other gold-smiths for 
his business and sells them to his custo- 
mers. According to the plaintiff, defen- 
dants Nos. 2 to 4 (petitioners 2 to 4) are 
illegally bringing pressure on other mem~ 
bers of Swarnkar Samiti so as to com~ 
pel the plaintiff to stop his business and 
petitioners 1 to 4 (defendants 1 to 4) 
have passed a resolution against the 
plaintiff to the effect that all the mem~ 
bers of the Samiti shall not transact 
business with the plaintiff. This has 
affected his business. He, therefore. filed 


‘a suit for permanent injunction restrain~ 


ing them from obstructing other gold- 
smiths in dealing with the plaintiff in 
connection with his business and he also 
claimed an amount of Rs. 400/~ as da« 
mages. 


3. Since the Swarnkar Samiti is 
mot a juristic person the plaintiff sub- 
mitted an application under Order 1, 
Rule 8 of the Code of Civil Procedure 
for permission to sue the defendants in 
their representative capacity, The appli- 
cation though opposed by the defendants 
was allowed by the impugned order. 
Being aggrieved thereby the defendants 
filed this revision petition. 


4. When the case came up before 
Shiv Dayal, J. he noticed an apparent 
conflict of views in G. I. P, Rly. Senior 
Institute v. Mohit Kumar. ATR 1954 Nag 
29. relied upon by the defendants and 
Municipal Council, Shivpuri v. Sugar 
Dealers’ Association, Shivpuri, Civil 
Revn. No. 26 of 1968 D/- 19-1-1970 
(Madh Pra) relied upon by the plaintiff. 
As both these decisions are of different 
Judges sitting singly he submitted the 
case to the Hon’ble the Chief Justice for 
constituting a larger Bench for the deci-~ 
sion of the following question: 
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“Whether permission can be granted 
under Order 1. Rule 8 of the Code of 
Civil Procedure to sue an unregistered 
society or committee in a representative 
capacity.” 


5. In GIP. Railway Senior Insti- 
tute v. Mohit Kumar, AIR 1954 Nag 29, 
the plaintiff had claimed refund of a 
sum of Rs. 500/- alleged to have been 
deposited by him with the Railway In- 
stitute by way of security together with 
fnterest thereon and recovery of arrears 
of salary. After the written statement 
was filed the plaintiff applied for an am- 
endment of the plaint and also made an 
application under Order 1, Rule 8 of the 
Code of Civil Procedure to sue the de- 
fendants in their representative capacity 
that is as members of the GIP. Rail- 
way Institute as the Institute was not a 
fjuristic person. The application was 
allowed. The defendants, thereupon, fil- 
ed a revision petition which was allowed 
by Mudholkar, J. (as he then was). The 
following observations in paragraph 10 
are pertinent. 


“The question then is whether the 
provisions of O. 1. R. 8, Civil P. C. can 
be resorted to in this case. Jt seems to 
Me that O. 1, R. 8 would apply only 
where there is a properly constituted 
suit before the Court. Where a suit is 
brought against an unregistered and non- 
proprietary club it is not a proper suit 
at all and therefore to such a suit the 
provisions of O. 1, R. 8 cannot be ap- 
plied.” 

6. In Municipal Council. Shiv- 
puri v. M/s. Sugar Dealers’ Association, 
Shivpuri, Civil Revn. No. 26 of 1968, D/- 
19-1-1970 (Madh. Pra.), Golvalkar, J. 
granted leave to the plaintiff to file a 
suit under Order 1, Rule 8 of the Code 
of Civil Procedure as the Association 
was not a registered body. It seems that 
the decision of the Nagpur High Court 
was not brought to his notice because 
there is no reference to it in the order. 


7. For considering the question 
whether permission can be granted under 
Order 1, Rule 8 of the Code of Civil Pro- 
cedure to sue an unregistered society or 
committee in a representative capacity, 
it is necessary to refer to the provisions 
Se Order 1, Rule 8 which is reproduced 

elow : 


“R. 8. (1) Where there are numerous 
persons having the same interest in one 
suit. one or more of such persons may, 
with the permission of the Court. sue or 
be sued, or may defend, in such suit, on 
behalf of or for the benefit of all per- 
sons so interested. But the Court shall in 
such case give, at the plaintiffs expense, 
motice of the institution of the suit to all 
such persons either by persona] service 
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or, where from the number of persons 
or any other cause such service is not 
reasonably practicable, by public adver- 
tisement, as the Court in each case may 
direct. 


(2) Any person on whose behalf or 
for whose benefit a suit is instituted or 
defended under sub-rule (1) may apply 
to the Court to be made a party to such 
suit.” 

8. The general rule is that all 
persons interested in a suit ought to be 
joined as parties to it. Rule 8 of Order 
1 of the Code of Civil Procedure forms 
an exception to this general rule inas- 
much as it provides that where numer- 
ous persons have the same interest in 
one suit, one or more of such persons 
may, with the permission of the Court, 
sue or be sued, or may defend in such 
suit, on ‘behalf of or for the benefit of 
all persons so interested. 


9. The essential condition for the 
applicability of Order 1, Rule 8 of 
the Code of Civil Procedure is that the 
parties must be numerous and there must! 
be community of interest between them. 
If these conditions are fulfilled permis- 
sion under Order 1, Rule 8 of the Code 
of Civil Procedure can be granted vide 
Gangavishnu v. Nathulal, 1956 MBLJ 
1384 = (AIR 1957 Madh B 173). The rule 
is enacted to avoid inconvenience and 
delay in the hearing of a suit where the 
parties are numerous but have the same 
interest in the suit, and, therefore, it 
must be liberally construed in order to} 
achieve the purpose of the rule. 

10. The matter was considered in 
detail by a Full Bench of Madras High 
Court in Kodia Goundar v. Velandi 
Goundar, AIR 1955 Mad 281. It was held 
in that case that the object for which the 
provision is enacted is really to facili- 
tate the decision of questions in which 
a large body of persons are interested 
oe recourse to the ordinary proce- 

ure. 


11. Tf we carefully analyse the 
provisions of Order 1, Rule 8 of the 
Code of Civil Procedure it would appear 
from the words ‘sue or be sued or de- 
fend’ occurring therein that it gives op- 
tion to the plaintiff on the one hand to 
sue some of the defendants in their re- 
presentative capacity as representing the 
interest of the whole body. On the other 
hand if the plaintiff chooses to implead 
large number of perscns having the same 
interest in the suit it gives option to 
some of the defendants to seek permis- 
sion to defend on behalf of or for the 
benefit of all. 


12. With great respect, we must 
observe that we are unable to agree with 
the view expressed in GIP. Rly. Senior 
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Institute v. Mohit Kumar, AIR 1954 Nag 
29, that Order 1, Rule 8 of the Code of 
Civil Procedure would apply only where 
there is a properly constituted suit be- 
fore the Court. The suit against an un- 
registered society or committee can be 
said to be properly constituted only when 
all the members thereof have been im- 
pleaded and it is to avoid the practical 
difficulty in doing so, that the rule has 
been enacted, The rule, in our view, 
would be rendered nugatory if such a 
view is adopted. As already pointed out 
above. the rule is in the nature of an 
exception to the general rule that all 
persons interested in a suit must be 
joined as parties thereto and has been 
enacted to provide a convenient mode 
of litigation where a large number of 
persons have a common interest in the 
subject-matter of the suit. 

13. We. therefore. hold that per- 
mission can be granted under Order 1, 
Rule 8 of the Code of Civil Procedure 
to sue an unregistered society or com- 
mittee through some members thereof 
acting in a representative capacity. 

14. We would, however, like to 
add that whether permission should be 
granted or not in a particular case is 
another matter. Before granting permis- 
sion the court will have to take into 
consideration the nature of the suit, as 
well as the nature of the body itself so 
as to safeguard the interests of all the 
members, and only such persons should 
be permitted to sue or be sued in a re- 
presentative capacity who can effective- 
ly represent the members of the whole 
body and safeguard the interests thereof. 

15. The case shall now be laid 
before the Single Judge for decision of 
the revision petition on merits. 

Order accordingly. 
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and not the date of knowledge of the 
order would be the date for commence- 
ment of limitation under Rule 80 in the 
case of an objector to whom S. 57 (7) of 
the Motor Vehicles Act is not applicable 
because that would be the date of the 
receipt of the order. (X-Ref:— Motor 
Wehicles Act, S. 64). 

Brief Note:— (A) The words “with= 
in thirty days of the receipt of such 
order” in Rule 80 are unambiguous. The 
receipt of the order may be on the orden 
being served on the person concerned by: 
the R. T. A. or on his own application 
for a certified copy: but till such an 
order is received mno limitation starts 
against the person who wishes to prefer 
an appeal under Section 64. AIR 1969 
Madh Pra 215 (FB), Explained; AIR 1972 
SC 57, Ref. to. (Paras 7. 8, 9} 
Cases Referred: Chronological Paras 
ATR 1971 SC 57 = (1970) 3 SCR 

745. Janapada Sabha, Chhindwara 
v. C. P. Syndicate Ltd. ? 

ATR 1971 SC 725 = 1971 Tax LR 

193. Commr. of I-T.. Assam & 
Nagaland v. G. Hyatt z 

AIR 1968 Madh Pra 215 = 1968 MP 
LJ 707 (FB). Bundelkhand Motor t 

Transport Co. v. ae pe 

ior Authority, M, P, om 
5, 6. 8 


S. Dabir. S. R. Hasan. M. C 
Gute A. S. Jha, P. Namdeo and 
Ku. Rao. for Petitioner; M. N. Phadke 
and P. C. Pathak, for Respondent No. 3. 


TARE, C., J.:— A Division Bench of 
this Court presided over by Bishambhar 
Dayal. C. J. an M. N. Raina, J. has 
referred the following question to a 
larger Bench: 


“Which is the material date for 
commencement of limitation under Rule 
80 of the United State of Gwalior, Indore 
and Malwa (Madhya Bharat) Motor Vehi- 
cles Rules, 1949 (Samvat 2006) in the 
case of an objector to whom Section 57 
(7) of the Motor Vehicles Act, 1939. is 
mot applicable?” 


2. Rule 80 of the United State of 
Gwalior. Indore and Malwa (Madhya 


Bharat) Motor Vehicles Rules. 1949 
(Samvat 2006), is as follows:— 
"R. 80 (a)— Appeals against the 


orders of a Regional Transport Autho= 
rity—— The authority to decide an ap- 
peal against the orders of a Regional 
Transport Authority under clauses (a), 
(b), (©. (d). (e). (©) and (g) of Section 64 
of the Act shall be the Chairman and 
two members of the State Transport 
Authority appointed by the Chairman 
from a panel, nominated by the State 
Government. of members of that autho~ 
rity, and any person preferring an appeal 
against the order of a Regional Trans 
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port Authority in respect of such matter 
shall, within thirty days of the receipt 
of such order. excluding the time requi- 
site to obtain copies of the order. do 
so in writing to the Secretary of the 
State Transport Authority in the form of 
@ memorandum (in duplicate) setting 
forth concisely the grounds of objection 
to the order of the Regional Transport 
Authority accompanied by a certified 
copy of that order together with a fee 
of Rs. 25. 


Provided that when. illness or other 
cause renders it impossible or inexpedi- 
ent for the Chairman to hear an appeal 
the Chairman or in his absence the State 
Government, may nominate a member 
of the panel to act for the Chairman. 


(b) Upon receipt of an appeal in ac- 
cordance with sub-rule (a). the appellate 
authority may appoint a time and place 
for the hearing of the appeal, giving the 
Regional Transport Authority and the 
appellant mot less than thirty days’ 
motice and shall in that case. order the 
appellant to deposit such fee not exceed- 
ing Rs. 25/-, as the appellate authority 
may specify.” 

3. The present reference arises 
on the following facts. The present peti- 
tioner, Dhannasingh, without any appli- 
cations being invited applied on 11-9- 
1968 for a stage carriage permit on the 
route Gwalior to Bhander via Dabra, 
Datia-Unnao, which consisted of 57 miles 
of Pucca route and 14 miles of Kutcha 
route. His application was kept pending 
for investigation of scope on the route. 
It was found that there was scope. but 
the route prescribed was Bhander-Gwa- 
lior via Bahadurpur. Datia~Dabra and 
consequently, applications were invited 
for that route by advertisements pub- 
lished on 23-5-1969. In all 36 applica- 
tions were received. The petitioner 
Dhannasingh’s application was kept pend- 
ing. Dhannasingh filed a Writ petition in 
the High Court as no action was being 
taken on his application. His application 
along with other 36 applications was, 
however, published in the Madhya Pra- 
desh Rajpatra, dated 22-8-1969, and they 
were put up for consideration in a meet- 
ing of the Regional Transport Authority 
on 25-10-1969. At that time it was dis- 
covered that the application of Dhanna- 
singh was for a different route. namely, 
Gwalior-Bhander via Dabra. Datia and 
Unnao. It was different from the route 
Bhander-Gwalior via Bahadurpur, Datia 
and Dabra. It was decided that Dhanna- 
singh’s application should be separately 
dealt with. The Writ petition filed by 
Dhannasingh in the High Court was 
withdrawn by him as his application was 
being dealt with by the Regional Trans- 
port Authority. His application was con- 


Dhanna Singh v. S.T. A.T.. Gwalior (FB) (Tare C.J.) [Prs. 2-5] M.P. 219 


sidered by the authority on 15-11-1969. 
Two other persons. namely, Sardoolsingh 
and Gurdayalsingh had also made appli~ 
cations on 20-9-1969, which were within 
one month from the date of publication 
dated 22-8-1969. Dharamsingh (respon~ 
dent No. 3) was an objector in those 
proceedings. It was suggested that the 
Regional Transport Authority should 
consider the application of Dhannasingh 
alone. but by order dated 26-12-1969 the 
authority held that Dhannasingh’s appli~ 
cation would be considered along with 
other applications or objections that 
were filed within time from the date of 
publication of the notice. 


4. By order dated 16-3-1970. the 
Regional Transport Authority considered 
the objections filed by Dharamsingh, 
Sardoolsingh. Gurdayalsingh, Sindh 
Transport Company and Manoharlal Tuli, 
who had objected to the grant of a per- 
mit in favour of the petitioner, Dhanna- 
singh. After consideration of the appli- 
cation and the objections, the Regional 
Transport Authority granted a stage car- 
riage permit in favour of the petitioner, 
Dhannasingh on Gwalior-Bhander route 
via Dabra. Datia and Unnao for one re- 
turn trip daily for a period of three 
years on the usual terms. The petitioner 
had also undertaken to replace the bus 
by a latest model within a period of one 
year. The applications of others and the 
objections were rejected. 


5. Against the order of the Re- 
gional Transport Authority, the objector, 
Dharamsingh filed an appeal under Sec- 
tion 64 of the Motor Vehicles Act, 1939. 
In this appeal the question of limitation 
arose. Dharamsingh claimed that he had 
not known of the order of the Regional 
Transport Authority rejecting his objec- 
tion, nor was the order communicated to 
him, According to him, he came to know 
of the order on 7-11-1970 and he applied 
for a certified copy of the order of the 
Regional Transport Authority. The copy 
was supplied to him on 20-5-1971 and 
the appeal was filed on 16-6-1971. Under 
these circumstances the question of limi- 
tation arose. Rule 80 of the Madhya 
Bharat, United State of Gwalior, Indore 
and Malwa. Motor Vehicles Rules. 1949 
(Samvat 2006) provides for a limitation 
of thirty days from the date of receipt 
of the order. The learned Member of the 
State Transport Appellate Tribunal fol- 
lowing the Full Bench decision of this 
Court in M/s. Bundelkhand Motor Trans- 
port Co. v. State Transport Appellate 
Authority. M. P. Gwalior, 1968 MPLJ 
707=(AIR 1968 Madh Pra 215) (FB) held 
that the appeal filed by Dharamsingh 
against the order of the Regional Trans- 
port Authority was within limitation, It 


220 M.P. [Prs. 5-8] Dhanna Singh v. S.T. A.T.. Gwalior (FB) (Tare C.J. 


was specifically held that the limitation 
will begin from the date of obtaining 
sopy of the order and as the copy was 
obtained on ?0-5-1971, the appeal filed 
on 16-6-1971 was within limitation. Dur- 
ing arguments before the Division Bench 
the learned counsel for the petitioner, 
Dhannasingh succeeded in casting some 
doubt on the correctness of the said Full 
Bench case and, therefore, the Division 
Bench referred the case to a larger 
Bench, It is to be noted that the said 
decision in 1968 MPLJ 707 = (AIR 1968 
Madh Pra 215 (FB)) (supra) was deliver- 
@d by a Full Bench of three Judges and 
if we accept that view as correct, this 
full Bench consisting of equal number 
of Judges van certainly endorse the view 
expressed in the earlier Full Bench case, 
But in case if this Full Bench does not 
accept that view as correct, the only 
course open will be to refer the case to 
a still larger Bench of five Judges. It is, 
therefore, necessary to examine the 
reasoning of the earlier Full Bench in 
1968 MPLJ 707 = (AIR 1968 Madh Pra 
215 (FB)) (supra). 


v. There can be no doubt that the 
present case was not governed by Sec- 
tion 57 (7) of the Motor Vehicles Act, 
1939. Section 68 is the section relating to 
the rule-making powers, Section 64 of 
the Act provides for appeals and sub- 
section (f) of that section specifically 
confers a right of appeal on the objector. 
But in the Rules no separate period of 
limitation is provided for objectors and 
consequently Rule 80 of the United State 
of Gwalior, Indore and Malwa (Madhya 
Bharat) Motor Vehicles Rules, 1949 (Sam- 
vat 2006) is the only rule which may 
be applied and which has come up for 
interpretation. The learned counsel for 
the petitioner challenges the correctness 
of the view as laid down in the Ful 
Bench case of 1968 MPLJ 707 = (AIR 
1968 Madh Pra 215) (FB) (supra). In this 
connection he urged that even according 
to the third respondent. Dharamsingh, 
he got knowledge of the order on 7-11- 
1970 and the third respondent could 
have no justification for waiting for such 
a long time and at any rate. if he ap- 
plied for a certified copy late. he should 
bear the consequences, It is under these 
circumstances that we are required to 
decide the correctness or otherwise as to 
the interpretation of Rule 80 of the Unit- 
ed State of Gwalior Indore and Malwa 
{Madhya Bharat) Motor Vehicles Rules, 
1949 (Samvat 2006). put by the earlier 
Full Bench in 1968 MPLJ 707 = (AIR 
0968 Madh Pra 215 (FB)) (supra). 


7. In this connection we might 
observe that if there is flaw in the lan- 
guage used by the legislature, the Court 
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can certainly interpret the legislative 
provision in case of an ambiguity. But 
if there is deficiency, the Court cannot 
supply those deficiencies by judicial 
legislation. as laid down by their Lord- 
ships of the Supreme Court in Janapada 
Sabha, Chhindwara v. Central Provinces 
Syndicate Ltd.. AIR 1971 SC 57. We are 
thus called upon not to indulge in judi- 
cial legislation, but to perform the task 
of interpretation in event of an ambi- 
guity. On the other hand, if the law be 
clear enough that it is to be given effect 
to and an equitable consideration would 
be out of place, although hardship might 
be caused or one of the parties might 
get some advantage. We are not con- 
cerned with that at all. If the intention 
of the legislature be clear enough, that 
intention will have to be given effect to 
despite any other consideration. However, 
if there be no ambiguity and if the in-| . 
tention of the legislature be clear enough! 
from the statutory provision itself, no 
question of interpretation or construc- 
tion would arise as laid down by their 
Lordships of the Supreme Court in 
Commr. of Income-tax, Assam and Naga- 
land v. G. Hyatt, AIR 1971 SC 725. 


8. Section 64 of the Motor Vehi» 
cles Act provides for appeals to be filed 
by various persons, including an appeal 
to be filed by a person providing trans- 
port facilities who. having opposed the 
grant of a permit. is aggrieved by the 
grant thereof. The section further pro- 
vides that the appeal may be filed with- 
in the prescribed time and in the pres« 
cribed manner to the prescribed autho- 
rity. Section 68 (i) of the Act authorises 
the State Government to make rules for 
the purpose of carrying into effect the 
provisions of Chapter IV which includes 
the authority to prescribe limitation fon 
filing the appeals contemplated under | 
Section 64 of the Act. In exercise of the ` 
said power the State Government had 
made Rule 80 of the United State of 
Gwalior, Indore and Malwa (Madhya 
Bharat) Motor Vehicles Rules, 1949, 
which provided a limitation of thirty 
days from the receipt of the order ap- 
pealed against. Rule 73 (a) of the C. P. 
and Berar Motor Vehicles Rules, 1940, 
is exactly in the same terms. That rule 
came for interpretation before a Full 
Bench of this Court in 1968 MPLJ 707 = 
(AIR 1968 Madh Pra 215 (FB). In that 
case it was held: 


“Rule 73 (a) of the Motor Vehicles 
.~Rules, 1940. prescribes limitation of 30 
days for an appeal under Section 64 of 
the Act. This limitation is to be com- 
puted from the date of receipt of the 
order by the aggrieved party.” 

It was further held that primarily the 
meaning and effect of a rule must be 
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fudged upon a fair and reasonable con- 
struction of the words used by the rule 
itself; and that when they are clear and 
unambiguous and there is no inconsist- 
ency between the rule and the provi- 
sions of the Act under which it has been 
made. it is not reasonable to endeavour 
to construe it upon a priori notions de- 
rived from other statutes and then to 
take, for the purpose. the help of the 
background or any other extrinsic aid. 
It was, therefore. held in that case that 
till the order of the Regional Transport 
Authority was served on the appellant 
the limitation did not start to run. In 
support of this particular conclusion, the 
help of the provision of Section 57 (7) of 
the Act was taken into account under 
which the Regional Transport Authority 
is required to give the applicant in writ- 
ing its reasons for the refusal of a per- 
mit and hence it was held that so long 
as the order was not served on the ap- 
pellant the limitation did not start to 
run. As in the case of an objector there 
is no such obligation on the Regional 
Transport Authority to serve the reasons 
in writing on the objector, whose ob- 
jection is rejected, it was urged that the 
observations made by the Full Bench in 
1968 MPLJ 707 = (AIR 1968 Madh Pra 
215 (FB)) (supra) were not applicable to 
the case of an objector and so far as the 
objector is concerned the limitation 
should be presumed to have started run- 
ning from the date of knowledge of the 
order. It was perhaps this reasoning that 
prompted the Division Bench to refer 
the aforesaid question for the decision 
of this Bench. It must. however, be 
noted that under Sec, 64 of the Motor 
Vehicles Act an appeal can be preferred 
not only by the persons whose applica- 
tions for permit have been refused but 
also by objectors whose objections have 
been rejected and inasmuch as one com- 
mon rule for all these appeals has been 
framed by the State Government, it is 
not open to us to say that any different 
limitation has been prescribed by the 
State Government in the case of objec- 


tors as asserted by the other side. The 
language of the rule is clear. It says 
that the appeal shall be filed within 


thirty days of the receipt of the order, 
and not from the knowledge thereof, In 
the case of those persons for whom there 
is no obligation on the Regional Trans- 
port Authority to serve a copy of the 
order the limitation shall start running 
on the date they obtain a certified copy 
of the order because that would be the 
date on which the order in writing 
would be deemed to have been received 
by them. The conception of ‘knowledge’ 
cannot be introduced in face of the clear 
wording of the rule. It is in this connece 
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tion that the further observations of thea 
Full Bench in 1968 MPLJ 707 = (AIR 
1968 Madh Pra 215 (FB)) (supra) may ka 
relevant. It was observed in that casei 

PIREN provisions relating to limitas 
tion are, more or less, arbitrary so tha 
one cannot seek to justify any cne of 
them on the basis of reason. In consirus 
ing such provisions, equitable consideras 
tions are altogether out of place and 
the only safe guide is the strict gramma« 
tical meaning of the words employed.” 
We have already noted that it is not for 
us to supply any lacuna left by the legis- 
lature. If the words are unambiguous, 
there is no question of any interpreta- 
tion. The words “within thirty days of 
the receipt of such order” in Rule 80 in 
question are unambiguous, The receipt 
of the order may be on the order being 
served on the person concerned by the 
Regional Transport Authority or on his 
own application for a certified copy, but 
till such an order is received no limita- 
tion starts against the person who wishes 
to prefer an appeal under Section 64 of 
the Motor Vehicles Act. We do not, 
therefore, find that there is any scope 
for re-consideration of the decision in 
1968 MPLJ 707 = (AIR 1968 Madh Pra 
215 (FB)) (supra). In this view of the 
matter, we must hold that the State 
Transport Appellate Authority rightly 
relied on the abovesaid decision in com- 
ing to the conclusion that the appeal fil< 
ed by the third respondent Sardar Dha= 
ram Singh was within limitation. 


9. We would, therefore. answer 
the question referred to us as follows: 


“The date of obtaining the copy of 
the order would be the date for com- 
mencement of limitation under Rule 80 
of the United State of Gwalior, Indore 
and Malwa (Madhya Bharat) Motor Vehi- 
cles Rules. 1949 (Samvat 2006) in the 
case of an objector to whom Section 57 
(7) of the Motor Vehicles Act, 1939. is 
not applicable because that would be 
the date of the receipt of the order.” 


10. Let the case be sent back to 
the Division Bench for passing the order 
in the light of the opinion given by us 
above. In the circumstances of the case, 
we direct that there shall be no order 
as to costs of this reference which shall 
be borne by the parties as incurred. 


> 


Answered accordingly. 
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Index Note:— (A) Hindu „Law — 
Joint family property — Alienation by a 
coparcener — Suit by another coparce- 
ner to recover possession — Form of de- 
cree to be given in coparcener’s suit- 
{X-Ref:— Civil P. C., O. 20, R. 6). 


Brief Note:-— (A) Where the pro- 
perty in possession of the purchaser from 
a coparcener is not in excess of the share 
of the coparcener the court can. in a 
decree for possession passed in a suit fil- 
ed by another coparcener. direct that 
‘the execution of the decree so far as 
it directs the purchaser to deliver pos- 
session to the plaintiffs, be stayed for a 
specified period and if before the expiry 
of that period the purchaser files a suit 
for general partition against the plain- 
tiff, the stay should continue until the 
disposal of the suit but if mo such suit 
fs brought within that period then the 
stay of execution will stand cancelled. 
(Case law discussed). (Paras 5. 6) 
Cases Referred: Chronological Paras 
(1965) F. A. No. 36 of 1961. D/- 9-3- 

1965 (Madh Pra), Shri Ram v. 


Baboo 
‘AIR 1926 Mad 774 = ILR 50 Mad 

320. Kandaswamy v. Velayutha 
AIR 1924 Mad 81 = ILR 46 Mad 

815. Ramasami Aiyar v. Venkata- 

rama Ayyar 4 
AIR 1918 Bom 101 = ILR 43 Bom 

17. Hanmandas v. Valabhdas 3 
(0.913) ILR 40 Cal 966 = 40 Ind App 

213 (PC), Ramkishore Kedarnath 

v. Jainarayan Ramrachhpal 4 

P. R. Naolekar, for Appellant; V. S. 

Pandit. for Respondent. 


R. J. BHAVE, J.:— The defendant 
had purchased a house from the plain- 
tiffs father and was put in possession 
thereof. The plaintiff filed a suit on the 
ground that the sale in favour of the de- 
fendant was without legal necessity. 
The plaintiff. therefore. claimed posses- 
sion of the house. Both the Courts below 
came to the conclusion that the property 
in question being coparcenary property 
and there being no legal necessity. the 
sale was not binding on the plaintiff. A 
decree for possession of the suit property 
was, therefore, granted in favour of the 
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plaintiff, The defendant thereupon pre- 
ferred this appeal. When the case came 
before a learned Single Judge (Bisham 
bhar Dayal, C. J.) it was urged that the 
defendant being a bona fide purchaser 
for value from ostensible owner, the sale 
should have been upheld and that, in 
any case. the Courts below should have 
given a direction to the effect that 


“the execution of the decree în so 

far as it directs the purchaser to deliver 
possession of the property to the plain- 
tiff be stayed for a fixed period and if 
before the expiry of that period the 
purchaser brings a suit for general parti» 
tion against the plaintiff, then the stay 
should continue until the disposal of the 
suit but if no such suit is brought with- 
in that period, then the stay of execu- 
tion will stand cancelled”. 
On the first point. it was held by 
learned Single Judge that the said plea 
was not raised in the lower Court and 
that, in any case. a karta of a family 
could not be equated with an ostensible 
owner and hence the contention had no 
force. In support of the second conten- 
tion. reliance was placed on the decision 
of a Division Bench of this Court in Shri- 
ram v. Baboo., F, A. No. 36 of 1961, D/- 
9-3-1965 (Madh Pra). wherein similar 
direction was given in the decree, Learn- 
ed Single Judge doubted the propriety 
of adding such a rider in the decree and 
hence directed that this case should be 
placed before a Full Bench for reconsi~ 
metas of the propriety of adding such 
a rider. 


2. The reasoning of learned Single 
Judge for doubting the propriety of such 
a direction is to the following effect:-— 


“Admittedly. according to the law 
administered in this State a non-alienat- 
ing coparcener has a right to bring a 
suit for possession and to retain posses- 
sion of the property till the purchaser 
from a coparcener brings a suit for par- 
tition and realization of his share of pro- 
perty which he has purchased from the 
alienating coparcener. Therefore. as long 
as such a suit is not filed and decreed. 
the non-alienating coparcener has a right 
to remain in possession of the property. 
There is absolutely no equity in favour 
of a purchaser from one of the coparce- 
ners to remain in possession of the whole 
property as long as his suit for realiza- 
tion of his share is not decided. The alie- 
mee being the plaintiff in that suit may 
indefinitely delay the decision of thaf 
suit and remain in possession of the 
whole property although at the best 
under his sale deed he is entitled to a 
fractional share of his alienor.” 


3. According to the Mitakshara 
law as administered in Bombay, Madras 
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and Madhya Pradesh, a coparcener may 
sell mortgage or otherwise alienate for 
walue his undivided interest in copar- 
cenary property without the consent of 
the other coparceners. But he has no 
right to alienate, as his interest any speci- 
fic property belonging to the coparcenary, 
for no coparcener can before partition 
claim any such property as his own; and 
if he does alienate, the alienation is valid 
to the extent only of his own interest in 
the alienated property. The question 
that arises for our consideration is as to 
what are the rights of the purchaser 
from a coparcener of a specific property 
when he has been put in possession 
thereof. It is now well settled that if 
the purchaser has obtained possession, 
the non-alienating coparceners are en- 
titled to sue for and recover possession 
of the property for the benefit of the 
joint family, including the vendor, It is 
also further held in some of the cases that 
the purchaser is not entitled in such a 
suit to an order for partition either of 
the specific property sold to him or of 
the joint family properties in general, 
and his remedy is to file a suit for gene- 
ral partition. It has, however, been held 
by the Madras High Court and the Bom- 
bay High Court that to protect the pur- 
chaser a further direction should be 
added that the execution of the decree, 
so far as it directs the purchaser to deli- 
ver possession to the plaintiffs. be stay- 
ed for a specified period, and if before 
the expiry of that period the purchaser 
brings a suit for a general partition 
against the plaintiffs, then the stay should 
continue until the disposal of that suit, 
but if no such suit is brought within that 
period, then the stay of execution will 
stand cancelled. (See Kandaswamy v. 
Velayutha, ILR 50 Mad 320 = (AIR 
1926 Mad 774) and Hanmandas v. Valabh- 
das. ILR 43 Bom 17 = (AIR 1918 Bom 
101). In F., A. No. 36 of 1961, D/- 9-3- 
1965 (Madh Pra) (supra) their Lordships 
have not given any reasons while giving 
the direction in terms of the decisions of 
the Madras and Bombay High Courts, 
presumably because no decision taking a 
contrary view has been noted by Mulla 
in his Commentary on Hindu Law, 12th 
Edn.. Section 261, where the views of the 
Bombay and Madras High Courts have 
been considered and quoted. and also 
because the law as to the right of the 
eoparcener of transferring his share 
without the consent of the other copar- 
ceners is the same in Madhya Pradesh as 
was applicable in the erstwhile Madras 
and Bombay Presidencies, 


A. At this stage we may note a 
Privy Council decision in Ramkishore 
Kedarnath v. Jainarayan Ramrachhpal, 


(1913) ILR 40 Cal 966 (981) (PC) in which 
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while remanding the case theïr Lordships 
had granted the following declaration: 


“It is competent for the Court, in the 
event of the respondent Jainarayan fail- 
ing in his other defences, to make the 
whole or any part of the relief granted 
to the plaintiffs conditional on their as- 
senting to a partition so far as regards 
the father’s interest in the estate, so as 
to give effect to any right to which the 
first respondent might be entitled claim- 
ing through his assignor.” 


This decision clearly indicates that even 
in the suit filed by the coparceners for 
possession of the property transferred by 
one of the coparceners, the alienee of 
the property may be entitled to ask for 
general partition of the coparcenary pro- 
perty in the same suit. This decision was 
followed by the Madras High Court in 
Ramasami Aiyar v. Venkatarama Ayyar, 
ILR 46 Mad 815 = (AIR 1924 Mad 81). 
It was held in that case that when re- 
lief by way of general partition can be 
conveniently given to the purchaser in a 
coparceners’ suit for possession, as where 
all the coparceners are parties to the suit 
and the Court is seized of the whole 
matter, the purchaser should not be dri- 
ven to a separate suit. This Court has, 
however, held that any cases (sic) that 
such a course cannot be followed in the 
suit filed for setting aside the alienation 
and that the purchaser should be left to 
work out his equity by filing a suit for 
partition. We are not called upon to de- 
cide in this case the correctness or other- 
wise of these decisions. But if the Privy 
Council thought it proper to allow the 
alienee to enforce partition of the 
coparcenary property in a suit filed 
by non-alienating coparceners, we do 
not see any reason why the sta- 
tus quo ante should not be main- 
tained for a certain time so as to enable 
the purchaser to work out his equities 
by filing a suit for partition. It must 
be noted that this direction is discre~ 
tionary with the Court and can be given 
only in suitable circumstances. It is 
obvious that the purchaser from a copar- 
cener has a right over only that much 
share of the property which can fall to 
the share of his vendor and only that 
much share or part of it can be allotted 
to the purchaser in the suit for partition 
filed by him. It, therefore, follows that 
where the coparcener has alienated pro- 
perty in excess of his own share and has 
put the alienee in possession thereof, the 
alienee cannot claim that whole of the 
property should be allotted to the share 
of his alienor and consequently to him. 
In such a case no equity requires thaf 
the purchaser should be allowed to re- 
tain possession of the property till his 
right is worked out in a partition suit. 
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The fear expressed by learned Single 
Judge (The Chief Justice) that the alie- 
nee may delay the conduct of the parti- 
tion suit and may remain in enjoyment 
of the property for a very long time 
without any justification is real where 
the transfer of the property by a copar- 
cener is in excess of his share in the 
whole coparcenary property; but where 
the property transferred by the copar- 
cener, of- which the purchaser has ob- 
tained possession is less than or almost 
equivalent to the share of the alienating 
eoparcener, no such difficulty can arise. 
When it is conceded that a purchaser 
ffrom a coparcener has a right to ask for 
general partition, it is obvious that his 
right in the joint family property is re- 
cognised. though he may not claim enjoy- 
ment jointly of the coparcenary property. 
The fact, however, remains that he ac- 
quires interest immediately on the pur- 
chase effected by him and. as such, the 
possession of the property purchased by 
him, if it is not in excess of the share of 
bis transferor in the coparcenary pro- 
perty, cannot be said to be unjust or 
inequitable. 


5. Under the circumstances, we 
ara of the opinion that the direction of 
staying the execution proceedings for a 
certain period enabling the purchaser 
from a coparcener to file a partition suit 
and, if the suit is filed within that 
period, to stay the execution till the de- 
cree in the partition suit, can be legally 
given where the property in possession of 
the purchaser from a coparcener is not 
in excess of the share of the coparcener. 
In other cases such a direction may be 
said to be inequitable, 


6. In this particular case, from 
fhe material on record it appears that 
the property purchased by the appellant 
ïs less than the share of his vendor or 
appoximately equals it. Under the cir- 
cumstances, the appeal is allowed only to 
this extent that a further direction be 
added to the decree passed by the Courts 
below to the effect— 


“The execution of the decree in so 
far as it directs the purchaser to deliver 
possession of the property to the plaintiff 
be stayed for a period of six months and 
if before the expiry of that period the 
purchaser brings a suit for general parti- 
tion, then the stay should continue until 
the disposal of the suit but if no such suit 
fs brought within that period. then the 
stay of execution will stand cancelled.” 
In the circumstances of the case, the par- 
ties shall bear costs of this Court. 

Order accordingly. 
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Pritam Das, Appellant v. Mst. Akbari 
and others. Respondents. 

First Appeal No. 27 of 1965, D/- 
19-4-1973, from decree of M. D. Bhatt, 
3rd Addi. Dist. J. Gwalior, D/- 6-4- 
1965. 

Index Note :— (A) Evidence Act, Sec- 
tion 11 — Suit for specific performance 
— Witnesses kept back by defendant — 
Presumption. 

Brief Note:— (A) Where in a suit 
for specific performance of an agreement 
of sale one of the defendants (vendee of 
the suit property in question) kept back 
certain respectable witnesses and thus 
deprived the plaintiff of his opportu- 
nity to cross-examine them about 
the ‘omission to mention in the sale 
deed facts about prior agreements 
and earnest money (alleged to have 
been made and paid in presence of 
these witnesses). the presumption would 
be that these witnesses would not have 
supported the defendant’s case and hence 
they were kept back. (Paras 10,11) . 

Index Note:— (B) Letters Patent 
(Nag). Cl. 26 (as applicable to M. P.) — 
Question of fact — Difference between 
Judges of Division Bench — Reference 
to third Judge — Permissibility. (Civil 
P. C., Section 98), 

Brief Note:— (B) Clause 26 of Let- 
ters Patent (Nag) as applicable to the 
M. P. High Court overrides the provisions 
of Section 98, Civil P. C. by virtue of 
sub-section (3) thereto. Thus, if the 
opipion of the two Judges of the Division 
Bench are divided on question of fact, 
there could be a reference for the opinion 
of the third Judge even on such a ques- 
tion. (Para 17) 

R. A. Roman, for Appellant; P. L. 
Inamdar, for Respondents. 

BHAVE, J.:— On a difference be- 
tween Honourable Justice Shiv Dayal 
and Honourable Justice S. B. Sen, the 
following question has been referred to 
me for my decision :— 

“Whether the agreements (Exs. D-i 
and D-2). relied on by the defendants, 
were executed before the agreement for 
sale between the plaintiff and defendants 
1 and 2 was executed ?” 

2. To appreciate the circumstances 
in which the difference between the ho- 
nourable Judges arose it is necessary to 
narrate a few facts, The original defen- 
dant No. 1 Hidayatullah owned the suit 
house situate in Lashkar, Gwalior, near 
the Town Hall, In one portion of the 
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ground-floor the plaintiff has his shop, 
while the other portion is occupied by 
the Bata Shoe Company (the third Defen- 
dant). Hashmatullah (defendant No. 2) is 
the son of defendant No. 1 Hidayatullah. 
Hashmatullah had entered into an agree- 
ment with the plaintiff to transfer the 
suit house for a consideration of 
Rs. 20,000/- on 30-11-1958. Under this 
agreement, a sum of Rs. 1,000/- was 
to be paid by way of earnest money, 
and rest of the amount was to be 
paid at the time of registration. Inasmuch 
as Hashmatullah had entered into this 
agreement on behalf of his father as his 
Mukhtyar Aam and inasmuch as he had 
not produced the necessary documents 
to satisfy the plaintiff that he had the 
said authority, only Rs. 200/- were paid 
to him by way of earnest money and he 
was requested to produce the necessary 
documents after which another agreement 
was to be executed, On 8-12-1958, Hash- 
matullah sent a letter to Pritam Das, the 
plaintiff, asking him to fix a date for exa- 
mining the relevant documents at Gwalior 
and after which and receiving the balance 
of Rs. 800/- Hashmatullah had shown his 
willingness to execute another agreement. 


Accordingly, on 21-12-1958, Hash- 
matullah executed an agreement (Ex. P-1) 
agreeing to transfer the property for 
Rs. 20,000/-. On that date, he was paid 
Rs. 800/- thus making up the earnest 
money originally agreed upon. The 
agreement was signed by Bishandas 
(P. W. 1) and Hariram (P. W. 2). It was 
also authenticated by Shri Dalani, Notary, 
Gwalior, On that date, Hashmatullah 
had also shown to the plaintiff a regis- 
tered power of attorney from his father 
dated 24-10-1958, The original agree- 
ment dated 30-11-1958, it is alleged, was 
returned to Hashmatullah. On 29-12-1958, 
Hashmatullah sent another letter (Exhi- 
bit P-5) asking the plaintiff to fix a date 
for completing the sale of the suit house. 
On 24-1-1959. Pritam Das, the plaintiff, 
published a notice (Ex. P-6) in the news- 
paper "HAMARI AAWAZ” informing the 
general public that the plaintiff had en- 
tered into an agreement to purchase the 
house through Hashmatullah s/o Hidaya- 
tullah and inviting objections of any 
claimants within 15 days, It appears that 
the local agents of the Bata Shoe Com- 
pany came to know about this agreement 
and informed their office. On 26-2-1959 
a notice (Ex, P-7) was sent on behalf of 
the Bata Shoe Company by their coun- 
sel Shri Muzumdar informing the plain- 
tiff that Hashmatullah had, under a 
power of attorney granted to him by 
his father, entered into a valid agree- 
ment for sale of the house with the Bata 
Shoe Company for a consideration of 
Rs. 19,500/- on 18-11-1958 and that 
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Hidayatullah was also a confirming party 
to the said sale and that the notice, re- 
ferred to in "HAMARI AAWAJ” dated 
24-1-1959 was of no avail to the plaintiff. 


3. On 4-3-1959, Hashmatullah sent 
a letter (Ex, P-10) to the plaintiff ex- 
pressing his helplessness in the matter 
of completing the sale and asking him 
to take back his amount of Rs. 1,000/-. 
Hashmatullah had stated in the letter 
that he had come to know from his father 
that he had already entered into a vrior 
agreement with the Bata Shoe Company 
to sell the house to them. On receipt of 
this letter, on the same day Pritam Das 
sent a letter to Hashmatullah informing 
him about the claim put forward by the 
Bata Shoe Company and asking Hashma- 
tullah to come personally and clarify the 
true position, He had also sent 2-3 let- 
ters to both Hidayatullah and Hashma- 
tullah expressing his surprise as to their 
activities. On 12-3-1959, a notice (Exhi- 
bit P-13) was sent to the Bata Shoe Com- 
pany asking them to refrain from pur- 
chasing the property and informing them 
about the intention of the plaintiff to file 
a suit for specific performance. No reply 
was given to this notice which was sent 
through counsel, On 28-3-1959, the Bata 
Shoe Company got a sale deed (Ex. D-3) 
executed in their favour by Hidayatullah 
himself. 


When the plaintiff perhaps came to 
know about the execution of the sale- 
deed a letter dated 15-4-1959 was sent 
by Shri Nigudkar. Advocate, to the Bata 
Shoe Company asking them to give ins- 
pection of the alleged agreement with 
Hashmatullah at an early date. time and 
place which the Company may choose. 
No reply to this letter was sent by the 
Bata Shoe Company. An attempt was 
made by Hashmatullah to send Rs. 1,000/- 
by cheque, but that was returned by the 
plaintiff. When no reply was received to 
the notice (Ex. P-16) sent by Shri Nigud- 
kar, Advocate, on behalf of the plaintiff, 
a second reminder by telegram dated 
4-5-1959 (Ex. P-18) was sent by Pritam 
Das. On 8-5-1959, the Bata Shoe Com- 
pany sent a letter in response to the tele- 
gram to the effect that the Bata Shoe 
Company had nothing to add to what was 
already stated in their counsel’s notice 
dated 26-2-1959 (Ex. P-7). On 2-6-1959, 
the plaintiff filed the present suit. In 
the plaint it was stated that the Bata 
Shoe Company, the third defendant, had 
avoided to show the alleged agreement 
dated 18-11-1958 and that it was assert- 
rm that no such agreement was in exis- 
tence. 


4. The case was fixed for filing 
written statement on 11-9-1959. On that 
date, an application was made for ex- 
tending the time for filing the written 
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statement. On that very day the plain- 
tiff had moved an application alleging 
therein that the defendants were collud- 
ing and conspiring to prepare an ante- 
dated false document. The case was, 
however, adjourned to 18-9-1959. On the 
adjourned date, the third defendant filed 
their written statement. but the alleged 
agreement was not filed. Subsequently, 
written statements were also filed on be- 
half of defendants 1 and 2. On 15-10- 
1959, the Court ordered the parties 
to produce original documents. On 
97-10-1959, the date fixed for that 
purpose, the plaintiff filed his docu- 
ments. The defendants stated before 
the Court that they had no docu- 
ments to file. The case was fixed for 
issues on 24-11-1959. The issues were 
framed on 16-12-1959 and the case was 
fixed for 26-12-1959 for filing the lists of 
witnesses. On 26-12-1959 the plaintiff 
filed his list of witnesses The defen- 
dants 1 and 2 stated that they did not 
wish to file any list of witnesses, while 
the third defendant took time. 


[Prs. 4-7] 


5. On 25-1-1960, Shri Inamdar, 
Advocate, appeared for the third defen- 
dant. He filed in the Court with a list 
two original documents, namely. Ex, D-1 
and Ex. D-2 and also filed list of wit- 
messes and copies of some other docu- 
ments. Exhibit D-1 is an agreement 
dated 17-10-1958. executed by Hidaya- 
tullah in favour of the Bata Shoe Com- 
pany for transfer of the suit house for 
a consideration of Rs. 19,500/-. Rs. 500/- 
were paid by way of earnest money and 
the balance was to be paid at the time 
of registration. The sale was to be com- 
pleted by 31st of January 1959. This 
agreement is typed on two stamp-papers 
‘worth Re. 1/- each and the stamp papers 
are shown to have been purchased on 
4-10-1958 by Hidayatullah himself, Ex- 
hibit D-1 was signed by Jaigopal 
(D. W. 1) and Laxminarain (D. W. 2) as 
witnesses, Exhibit D-2 is an agreement 
dated 18-11-1958 between the Bata Shoe 
Company and Hashmatullah, written on 
a single stamp paper of the value of 
Rs, 2/- purchased by Narula (D. W. 4), 
District Controller of the Bata Shoe Com- 
pany at Agra, on 13-11-1958. This agree- 
ment is again for transfer of the same 
property for a consideration of Rupees 
19,500/-. In this case also Hashmatullah 
had acknowledged the receipt of Rs. 500/- 
in cash. On this agreement there is en- 
dorsement of confirmation of the agree- 
ment by Hidayatullah. The agreement 
is signed by Laxminarain (D. W 2) and 
Surajprasad. 


6. When the said two documents 
were filed by Shri Inamdar, the plain- 
tiff filed an application objecting to the 
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admission of the documents produced by 
the third defendant. On 16-2-1960, . an 
application was filed on behalf of the 
Bata Shoe Company stating that the 
agreements (Exs. D-1 and D-2) were not 
filed by them in the, Court before the 
framing of the issues due to mistake 
committed in the office of their counsel. 
It was alleged that the documents were 
in the custody of the Bata Shoe Coms 
pany’s Head Office at Calcutta, and they 
were not received in time to be pro- 
duced in the Court. As it was stated in 
paragraph 18 of the written statement 
that the copies of said documents were 
filed with the written statement, the 
counsel for defendant No, 3 remained 
under a misapprehension that the copies 
of these documents had already been filed 
in Court. A request was, therefore, made 
under Order 13, Rule 2, Civil Procecdure 
Code, to allow the production of the 
documents (Exs. D-1 and D-2). In sup- 
port of the application, Shri Inamdar 
filed his own affidavit taking the whole 
blame on himself. In the affidavit it was 
stated that the original documents were 
received by him from the Company on 
25-1-1960 and under the misapprehension 
that the copies were already filed along 
with the written statement he did not 
take steps to file the documents at an 
earlier stage. 


In spite of the objections of the plain= | 
tiff that these documents were not filed at 
the earliest opportunity or were not dis- 
closed as they were not in existence and 
were subsequently manufactured and that 
they should not be allowed to be taken 
on record, the trial Court permitted them 
to be produced and proved. These two 
documents are admittedly of a date prior 
to the agreement with the plaintiff. If 
the agreements are genuine the plain- 
tiffs suit must fail. If, on the contrary, 
they were brought into existence subse- 
quently. the plaintiffs suit would suc- 
ceed, as even the third defendant had a 
notice of agreement with the plaintiff 
before the third defendant purchased the 
property. On this crucial issue there 
was difference of opinion between the 
two Honourable Judges and hence the 
case was referred to me, 


7. On 25-4-1960, the Bata Shoe 
Company filed an application for examin= 
ing Hidayatullah on commission, as he 
was not expected to survive long. The 
application was allowed and Hidayatullah 
was examined on commission. In sup- 
port of their case that Exs. D-1 and D-2 
were executed on the alleged dates two 
of the three as witnesses, namely, 
Tainopal (D. W. 1) and Laxminarain 
(D. W. 2). as well as Narula (D. W, 4), 
the District Controller of the Bata Shoe 
Company at Agra, were examined. This 
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evidence, which prima facie appears to 
be natural, was accepted by the trial 
Court as well as by Honourable Justice 
Sen. Honourable Justice Shiv Dayal, 
however, found it difficult to rely on this 
evidence. I would, therefore, consider 
the evidence on the background of the 
facts narrated above and on the internal 
evidence furnished by the sale-deed in 
favour of the third defendant, the two 
agreements (Exs. D-1 and D-2) and the 
probabilities of the case. 


8. I am aware of the fact that the 
Bata Shoe Company is a sufficiently re- 
nowned company and it is not ordinarily 
expected to indulge in the activity of 
bringing into existence ante-dated docu- 
ments and that the said inference from 
the facts and circumstances of the case 
should not be easily drawn. It must, at 
the same time. be remembered that it is 
a business concern. If the plaintiff would 
have succeeded in getting the sale-deed 
executed in his favour, the net result 
would have been that the Bata Shoe 
Company would have been ejected from 
the said building which has a very ad- 
wantageous position. Before the evi- 
dence is considered, it must also be kept 
fn mind that the Company had avoided 
to produce the agreement for the inspec- 
tion of the plaintiff's counsel before the 
filing of the suit. In the notice it was 
made clear that the plaintiff wanted to 
get himself satisfied regarding the 
genuineness of the document; and if he 
was so satisfied, he would not file the 
suit. If the document was really in pos~ 
session of the Bata Shoe Company, I do 
mot see any reason why it should not 
have been shown to the counsel for the 
plaintiff, especially when the choice of 
date, time and place was given to the 
Company. In paragraph 22 of the writ- 
ten statement filed by the third defen- 
dant it is stated: 


“This defendant not having been able 
to appreciate the meaning and object of 
this unusual and stnange request did no 
more than repeat in its reply dated 8-5- 
1959 the facts contained in the para- 
graph 5 thereof.” 


This is hardly any explanation for 
the failure of the third defendant 
to give inspection of the document 
to the counsel for the plaintiff. There 
was no question of fishing of any 
evidence at that stage because the 
Bata Shoe Company had already assert- 
ed of having secured an agreement dated 
18-11-1958 in their favour. Again, I find 
that though the two agreements dated 
17-10-1958 and 18-11-1958 (Exs. D-1 and 
D-2) were referred to in the written 
statement, copy of one document was 
only filed along with the (written state- 
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ment and a statement was made by the 
counsel appearing for the third defen< 
dant on 27-10-1959 that the party desired 
to file no documents. Under these cir- 
cumstances, it is difficult to understand 
as to how the third defendant urged that 
because of misunderstanding that the 
copies of the documents were already filx 
ed no attempt was made to produce the 
documents before 25-1-1960. There is 
thus some amount of mystery about the 
non-production of the documents at the 
earliest stage. It must also be noted at 
this stage that in the reply to the notice 
in “HAMARI AAWAZ” there is no re< 
ference to the agreement dated 17-10- 
1958, and it only refers to the agreement 
dated 18-11-1958 alleged to have been ex~ 
ecuted by Hashmatullah under a power 
of attorney granted by his father. It is 
again difficult to understand why the 
agreement dated 18-11-1958 was procur~ 
ed from Hashmatullah when an agree- 
ment dated 17-10-1958 (Ex. D-1) was al= 
ready secured from Hidayatullah, the 
real owner of the property. 


At this stage, it must also be noted 
that the sale-deed in favour of the third 
defendant (Ex. D-3) does not refer to the 
two agreements preceding the execution 
of the sale-deed, From Ex. D-1 execut- 
ed by Hidayatullah it would appear that 
he had received Rs. 500/- in cash by way 
of earnest money and that he was to 
receive Rs. 19,000/- at the time of execu- 
tion of the sale-deed. From Ex. D-2 if 
would again appear that the considera- 
tion fixed was Rs. 19,500/-. out of which 
Rs. 500/- were to be paid in cash to 
Hashmatullah at the time of the execu- 
tion of the agreement and the balance of 
Rs. 19,000/- was to be paid at the time 
of the execution of the sale-deed. The 
sale-deed, however, does not speak of 
any earnest money having been received 
by Hidayatullah or his son Hashmatullah. 
From the document it appears that the 
whole of the amount of Rs, 19,500/- was 
paid to the vendor by a draft dated 21st 
of March 1959 on the State Bank of India 
in the name of Shri K. C. Chatterjee and 
which was endorsed by him in favour of 
Hidayatullah. It is not clear as to why 
a draft for the full consideration was 
drawn by the Company for the amount 
of Rs, 19,500/- when the amount of 
Rs. 500/- was already paid to the vendor, 


The non-mention of the previous 
agreements in the sale-deed (Ex, D-3) 
and the payment of the full amount of 
Rs. 19,500/- by way of a draft throws 
doubt regarding the existence of Exs. D-I 
and D-2. At this stage it must also be 
noted that the power of attorney was 
executed by Hidayatullah in favour of 
his son Hashmatullah only after the al- 
leged agreement dated 17-10-1958 (Exhi« 


228 M. P. [Prs. 8-9] 


bit D-2) allaged to have been executed 
by Hidayatullah himself in favour of the 
Bata Shoe Company. Now, if the suit 
property was already agreed to be sold 
to the third defendant, where was the 
question of authorising Hashmatullah to 
manage the suit property and to trans- 
fer the same? It is equally difficult to 
understand as to why a second agreement 
was got executed from Hashmatullah and 
got confirmed by Hidayatullah when 
Hidayatullah had already executed an 
agreement dated 17-10-1958. In this con- 
nection, one may refer to the letter of 
Hashmatullah dated 4-3-1959 (Ex. P-10) 
in which Hashmatullah stated that he had 
come to know from his father that he 
had already entered into a prior agree- 
ment with the Bata Shoe Company to 
sell the house to them. 


This admission regarding an indepen- 
dent agreement having been executed by 
his father perhaps made it necessary for 
the third defendant to bring into exist- 
ence Ex. D-1. Inasmuch as in the reply 
dated 26-2-1959 (Ex. P-7) there was al- 
ready a commitment to the position that 
Hashmatullah had entered into an agree- 
ment as an attorney for his father and 
that the father had also confirmed the 
sale, bringing into existence of Ex. D-2 
was also necessary. There could have 
been apprehension that Hashmatullah 
might create trouble, having come to 
know that his father -had already execut- 
ed an agreement in favour of the third 
defendant and it was necessary to secure 
his consent also. That could have been 
done by securing a sale-deed in the name 
of both father and son as was actually 
done in Ex, D-3. The explanation given 
by Narula (D. W. 4) to the effect that 
when in November 1958 he came to know 
from Hidayatullah that he had given a 
special power of attorney to his son for 
disposing of the house, the witness ask- 
ed Hidayatullah to execute a fresh agree- 
ment under the signature of Hidayatullah 
and Hashmatullah and that is why D-2 
dated 18-11-1958 was executed is hardly 
satisfactory. 


9. Now. on this background it is 
desirable to consider as to how the nego- 
tiations were initiated on behalf of the 
third defendant and how the two agree- 
ments and the sale-deed were got execut- 
ed. The only witness on this point is 
Narula (D. W. 4). the District Controller 
of the Bata Shoe Company at Agra. Ac- 
cording to Narula, in the beginning of 
October 1958 he met Hidayatullah when 
Hidayatullah disclosed his desire to sell 
the suit house. On this information, 
Narula settled the bargain for the Bata 
Shoe Company for a consideration of 
Rs. 19.500/- and having settled the bar- 
gain he secured the consent of the Com~ 
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pany from their Calcutta Office by a 
trunk-call, On 17-10-1958 he paid Rupees 
500/- by way of earnest money to Hidaya~ 
tullah and got the agreement dated 
47-10-1958 (Ex. D-1) executed from him. 
According to this witness, the agreemenf 
dated 17-10-1958 was got prepared in the 
office of Shri Raghunandan Prasad Seth, 
a lawyer from Agra, and it was executes 
ed in that very office. This witness furs 
ther stated that the second agreemenf 
dated 18-11-1958 (Ex. D-2) was got €x- 
ecuted for the reasons already referred 
to, again in the office of Shri Raghunan- 
dan Prasad Seth, the lawyer at Agra. 

According to this witness, when Exhi~ 
bit D-2 was executed no fresh earnest 
money was paid, though the document 
mentions that the amount was to be paid 
at the time of the execution of the agree~ 
ment. The witness has not given any 
explanation as to why the fact abouf 
payment of earnest money in the second 
agreement was mentioned when the ear+ 
nent money was already paid and nothing 
more was to be paid subsequently. This 
witness further stated that Shri Chatera 
jee had brought a draft for Rs. 19,500/+ 
and the same was handed over to Hidaya~ 
tullah and Hashmatullah in the presence 
of the Sub-Registrar; and when the par- 
ties came out, Rs. 500/~ were returned 
to this witness. as this amount was paid 
by him to Hidayatullah and there was 
already an understanding between him 
and Hidayatullah for the return of the 
money. In cross-examination this wit- 
ness stated that on Ist or 2nd October of 
1958 he had the first talk with Hidaya- 
tullah and in two or three meetings the 
price was settled. It was only after this 
that he contacted the Head Office on 2nd 
or 3rd of October for securing the con« 
sent of the Head Office. According to 
this witness he had a talk with Shri 
Plasic, the Sales Manager. and Shri 
Sanitzer. Asstt, Sales Manager. 


This witness also stated in cross 
examination that before he entered into 
negotiations with Hidayatullah there was 
no talk of purchasing any property for 
the Company; nor was there any. corres 
pondence. Though this witness asserted 
that he had authority to enter into agree~ 
ments with third parties for purchasing 
property with the consent of the Com- 
pany, no such authority was produced. 
This witness further admitted that though 
he had informed on trunk that Hidaya~ 
tullah was to be paid Rs. 500/- by way 
of earnest money, no letter has been 
produced to show that he had requisi" 
tioned any amount to be paid to Hidaya~ 
tullah. In order to get rid of this diffi- 
culty of there being absolute blank in 
the official records of the Company re- 
garding these negotiations, the witness 
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stated that though he had not received 
any instructions in writing to pay the 
amount from his own pocket, he had 
paid the amount from his own pocket to 
Hidayatullah and he had not informed 
the Company also about it. as there was 
already an agreement with Hidayatullah 
that he would return the money after 
he received the full consideration at the 
ttime of the execution of the sale-deed. 


This explanation appears to be very 
weak. When he was asked in cross- 
examination as to whether he had re- 
ceived any instructions regarding the 
terms and conditions to be included in 
the agreement, this witness stated that 
all these instructions he had received 
when he had contacted the Head Office 
on the trunk. As the Company is a 
limited Company, a further question was 
asked from this witness as to whether 
there was any resolution of the Board 
of Directors sanctioning the purchase of 
the house property. The witness stated 
that he did not know about it. No at- 
tempt was made by the third defendant 
to prove any such resolution or to pro- 
duce even a scrap of paper from office 
records to show that any agreement was 
entered into for purchase of the house 
property. At this stage, it may be men- 
tioned that before this witness was exa- 
mined an application was made that all 
the relevant account-books~ and other 
papers of the Head Office should be 
produced before the Court which could 
be used for the purposes of cross-exami- 
nation of this witness. That application 
was opposed by the third defendant on 
the ground that this witness was not in 
the position of a party to the suit. 


When a person representing the Com- 
pany was examined, the accounts would 
be produced. But as soon as this wit- 
ness was examined, the third defendant 
closed the case, and thus the plaintiff was 
denied the opportunity of effective cross- 
examination of the defendant No. 3 to 
show that before the sale-deed was ac- 
tually executed there was absolutely no 
talk regarding any purchase of the pro- 
perty between this witness and the Head 
Office of the Bata Shoe Company, In 
further cross-examination this witness 
stated that Shri Chatterjee knew before- 
hand that he had spent Rs. 500/- towards 
earnest money; and yet we find that Shri 
Chatterjee had brought a draft for Rs. 
19,500/- and endorsed the same in favour 
of Hidayatullah. If Narula had really 
paid Rs. 500/- to Hidayatullah on 17-10- 
1958 as alleged by him, in the natural 
course of events he would have been 
separately sent Rs. 500/- to reimburse 
him and there was no necessity of fol- 
lowing the round-about way of payin 
the whole of the amount of Rs. 19,500/~ 
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to Hidayatullah and Hidayatullah, on his 
turn, returning the amount of Rs, 500/- 
to Narula. In the sale-deed (Ex. D-3} 
also the fact that Rs. 500/- were already 
paid by Narula would have been men» 
tioned. Under these circumstances, If 
becomes very difficult to place complete 
reliance on the statement of Narula 
(D. W. 4) that he had brought about the 
two agreements on the respective dates 
as alleged by him. 


10. I may also note that in the 
list filed on behalf of the third defendant 
the names of the following witnesses 
were mentioned, namely :— 


(1) Shri A. R. Naokar, 
Gwalior, who drafted the 
(Ex. D-3); and 


(ii) Shri K. C. Chatterjee, Superin= 
tendent. Lease and Rent Department, 
Sales Office, Bata Shoe Company. 

Neither Shri Naokar nor Shri Chatterjee 
was tendered in evidence. Sri Naokar 
could have been cross-examined on the 
point as to why he had not mentioned in 
the sale-deed the two agreements and the 
fact that Rs. 500/- were already paid by 
way of earnest money and Shri Chatter- 
‘tee could have been cross-examined on | 
the question as to why a draft for the 

full consideration of Rs, 19,500/- was 

brought by him and endorsed to Hidaya- 
tullah when he knew that Rs. 500/- were 

already paid to him. This opportunity 

to cross-examine these two witnesses, 

whose statement on oath would have 

been more reliable was denied to the 

plaintiff when they were kept back 

by the third defendant for reasons best 

known to them. It can, under the cir- 

cumstances, be presumed that these two 

respectable witnesses, if they would have 

been produced, would not have support- 

ed the third defendent’s case and hence 

were kept back. Similarly, the two im- 

portant officers of the Company. namely, 

the Sales Manager and the Assistant Sales 

Manager were also not put in the wit- 

mess-box to support the statement of 

Narula that there was really a talk with . 
them on the phone and that they had 

seen Exs. D-1 and D-2 before the sale- 

deed was executed. 


Advocate, 
sale~deed 


Similarly, the law officer, Shri 
Mazumdar, who sent the reply dated 
26-2-1959 (Ex. P-7), was also kept back. 
He could have at least asserted on oath 
that the two documents were in his pos- 
session from before the notice was pub- 
lished by the plaintiff in “HAMARI 
AAWAZ” till they were actually filed in 
the Court on 25-1-1960. This was all the 
more necessary when the plaintiff was 
all the while asserting that the documents 
were not in existence and they were 
likely to be brought into existence subse- 
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quently and when it was asserted in the 
affidavit filed on behalf of the third de- 
fendant explaining the delay in filing 
the documents that they were in the 
possession of the law officer of the Com- 
pany till 25-1-1960. Having kept back 
all these persons of status. Premchand 
{D. W. 3) the clerk of Shri Naokar, Advo- 
cate, was put in the witness-box. He 
stated that Hidayatullah, his son as also 
Shri Chatteriee and Narula had taken 
the help of Shri Naokar, Advocate, in 
preparing the sale-deed. He asserted that 
Exs, D-1 and D-2 were shown to him. 
Inasmuch as Shri Chatterjee had brought 
a draft of Rs, 19,500/-- that very amount 
was mentioned as a consideration to be 
received before the Sub-Registrar and in 
order to adjust the amount Hidayatullah 
had agreed to return Rs. 500/- to Narula. 


Jn cross-examination this witness 
stated that on the previous day when 
the draft was dictated to him by Shri 
Naokar he had come to know that Rupees 
500/- were already paid to Hidayatullah 
and that though on behalf of the third 
defendant it was suggested that in the 
sale-deed the fact of the previous agree- 


ments should be mentioned. Shri Naokar 


insisted that there was no necessity of 
doing so. This advice, according to this 
witness, was given by Shri Naokar be- 
cause the draft brought by Shri Chatter- 
fiee was for Rs. 19,500/- and for this rea~ 
son it was thought by Shri Naokar that 
the previous agreements need not be re- 
ferred to. It is very difficult to believe 
that a counsel of Shri Naokar’s standing 
would have given this kind of advice of 
not mentioning the previous agreements, 
especially when the sale-deed was being 
executed after the third defendant had 
received a notice that Hashmatullah had 
entered into a contract with the plaintiff 
to transfer the property and when it was 
asserted on behalf of the Company that 
they had a previously executed document 
in their favour. This witness further 
volunteered in cross-examination that 
‘when the notice of the plaintiff was pub- 
lished, the representatives of the Bata 
Shoe Company had approached Shri Nao- 
kar with the notice and Shri Naokar 
had advised the representatives that as 
the agreement in their favour was of a 
previous date they had a right to take 
the transfer from Hidayatullah, If this 
is so, Shri Naokar would have been the 
last person not to mention the fact of 
the previous agreement in the sale-deed. 
In this connection, I may also note that 
in the notice published in “Hamari 
Aawaz” (Ex. P-6) no date of the agree- 
ment with Hashmatullah has been men- 
tioned; and yet in the reply (Ex, P-7) it 
is asserted that because of the agreement 
dated 18-11-1958 with Hashmatullah as 
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confirmed by his father Hidayatullah the 
agreement with the plaintiff was ineffec< 
tive, 


It is surprising to know as to how 
it could be asserted positively on behalf 
of the Company that the agreement with 
the plaintiff was ineffective without 
knowing the date of the agreement. This 
shows that the Company was aware of 
the actual date of agreement with the 
plaintiff and had mentioned an earlier 
date, namely, 18-11-1958 in the reply. It 
may also be noted that in the reply to 
the notice there is reference to only one 
agreement, namely, dated 18-11-1958 and 
there is no reference to the earlier agree< 
ment dated 17-10-1958, From the reply 
to the notice it is also not clear as to 
whether the agreement, referred to, was 
in writing or oral. The reply appears to 
have been left as vague as possible. In 
the circumstances of the case. I find it 
difficult to rely on the testimony of 
Premchand (D.W. 3). 


11. This brings me to the consi- 
deration of the evidence of Hidayatullah. 
The sale-deed in question was executed 
on 28-3-1959 when Hidayatullah, along 
with his son, had come to Gwalior from 
Agra and got it registered, Hidayatullah 
was examined on commission on 20-5- 
1960, after about a year of the execution 
of the sale-deed, In his examination-in- 
chief he did not remember as to with 
whom he had entered into an agreement 
to sell the property in suit, He similarly 
stated that he might have entered into 
an agreement to sell the property to the 
Bata Shoe Company, but he did not re- 


member the fact. When he was shown 


the document (Ex. D-1) he admitted his 
signature on it; but he stated that he 
neither remembered whether any amount 
of Rs. 500/- was received by him or whe- 
ther he had signed the receipt thereof. 
Thus. the witness only admitted his sig- 
nature on Ex. D-1 and the date 17-10- 
1958 put by him. Similarly, when Ex. 
D-2 was put to the witness, he admitted . 
his signature on it. Regarding the rest 
of the document he stated that he did 
not remember anything about it. 


Similarly, when Ex. D-3 was put to 
him. this witness stated that he did not 
remember as to whom he had transfer- 
red the property. When Shri Inamdar 
put him a question as to what had hap- 
pened to his memory. and which ques- 
tion was objected to by the counsel for 
the other side, the witness stated that it 
was an effect of his advancing age. 
Though this witness did not remember 
as to what was contained in Exs. D-1 
and D-2 and only admitted his signatures 
on them. in cross-examination he admit- 
ted that he had executed a Mukhtyar- 
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mama in favour of his son and that 
under the said Mukhtyarnama he 
had authorised his son to dispose 
of the house. Similarly in cross-exa- 
mination he asserted that before he 
executed the Mukhtyarnama in favour 
of his son he had already entered into 
an agreement to sell the house to the 
Bata Shoe Company, When he was ask- 
ed regarding further details as to ‘who 
approached him and whether he had re- 
ceived any amount or not and the place 
where the contract took place. this wit- 
ness again asserted that he did not re- 
member. 


Similarly. this witness was positive 
fn stating that he had not purchased the 
stamp papers on which Ex, D-1 was writ- 
ten; nor did he get the same purchased. 
When it was put to him that Exs. D-1 
and D-2 were brought into existence 
after the execution of the sale-deed, the 
witness denied this allegation. From the 
evidence of this witness it is clear that 
he insisted on saying that the two docu- 
ments bore his signatures and that he 
had entered into an agreement even be- 
fore the power of attorney was execut- 
ed in favour of his son. On al] other 
matters he pretended forgetfulness, When 

is witness did not remember any of 
the details regarding Exs. D-1 and D-2 
as also the execution of the sale-deed, it 
is difficult to believe that he would posi- 
tively remember the fact that he had 
already entered into an agreement with 
the Bata Shoe Company to transfer the 
property before he had executed the 
power of attorney in favour of his son, 
I am, therefore. convinced that he only 
jstated those facts which were helpful to 
the case of the third defendant and 
avoided being caught In cross-examina~ 
tion by pretending from the very begin- 
ming that his memory had gone weak, 
I am not at all impressed by the evi~ 
dence of this witness also, 


12. Hashmatullah who had enter- 
ed into an agreement with the plaintiff 
and who also executed the sale-deed in 
favour of the third defendant and was 
a party to the suit avoided to enter the 
witness box. 


13. This leaves the consideration 
of the evidence of the two attesting wit- 
messes. Both the agreements are alleged 
to have been prepared in the office of 
Shri Raghunandan Prasad Seth; but he 
was not also examined by the defence. 
When the commission to examine Hidaya- 
tullah was issued, Shri Seth could have 
also been examined on commission, The 
defendant, however, did not take that 
risk, We have therefore. to rely on the 
evidence of the two attesting witnesses, 
and that of Hidayatullah and Narula 
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to hold that the documents were brought 
into existence on the dates alleged to 
have been brought into existence, The 
evidence of Hidayatullah and Narula 
I have discussed and rejected; so also 
the evidence of Premchand (D.W. 3). 
According to Jai Gopal (D.W. 1). on the 
date the document (Ex, D-1) was execut- 
ed he had gone to the office of Shri Seth 
in connection with his own case. At that 
time he was shown the Ikrarnama by 
Shri Seth and in his presence Narula had 
paid Rs. 500/- to Hidayatullah and that 
Hidayatullah had signed that document 
aed that the witness had put his signa- 
ure. 


Another attesting witness, Laxmi- 
narain, according to this witness. had 
met him in a lane when he was going 
to the office of Shri Seth and that on 
the asking the witness Laxminarain had 
accompanied him to the office of Shri 
Seth. This witness is positive that he 
was not called by Narula to witness the 
document but he had gone to the office 
of Shri Seth on his own for his. own 
work. Now. it is not explained as to 
why this witness had asked Laxminarain 
also to accompany him to the office of 
Shri Seth and why Laxminarain accom- 
panied him instead of attending the coal 
depot where he was in service, Accord- 
ing to this witness he remained in the 
Office of Shri Seth right from 9-00 A.M. 
to 1-30 P.M. It is not clear as to what 
he was doing in that office during the 
Court hours when ordinarily a lawyer’s 
office remains closed. This witness also 
admitted in cross-examination that Lax~ 
minarain is not a usual visitor of the 
office of Shri Seth. 


Laxminarain (D.W. 2) happens to be 
the witness of Ex. D-2 as well, In the 
case of the first document this witness 
had gone accidentally because he was 
asked by Jaigopal to accompany him; - 
but on the second occasion he was sent 
for by Narula. Now. why he was speci- 
ally sent for is not clear from his evi- 
dence, Though these witnesses pretend 
that they were strangers to Hidayatullah 
or Narula, they appear to be persons of 
their confidence and were, it appears, 
prepared to sign the documents as wit- 
messes without apprehending the conse- 
quence of it. 


14, The stamp papers of Ex. D-f 
are supposed to have been purchased by 
Hidayatullah, while the other stamp 
paper was supposed to have been ` pur- 
chased by Narula. They were purchased 
from the same stamp-vendor, It is not 
very difficult to procure ante-dated stamp 
papers and to bring into existence the 
documents like Exs. D-i and D-2. When 
such documents are brought into exist- 
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ence, it is difficult to prove by direct 
evidence that they are ante-dated docu- 
ments. This is specially so when the exe- 
cutants thereof and the witnesses are 
prepared to support the same, The sur- 
rounding circumstances in such cases ac- 
quire great significance when one is re- 
quired to' decide the question whether 
they are ante-dated documents, 


The circumstances in this case are: 
that Hashmatullah one of the executants 
of the documents. avoided to enter the 
witness-box; Hidayatullah did enter the 
witness-box but blocked effective cross- 
examination by pretending that he had 
developed forgetfulness because of ad- 
wancing age. though at the same time he 


took particular care to insist on saying - 


that the power of attorney in favour of 
Hashmatullah, his son. was executed by 
him after Ex. D-1 was signed; the sale- 
deed (Ex. D-3) does not refer to any pre- 
vious agreements, and witnesses ra 
ment of full consideration of Rs. 19,500/-, 
though an advance of at least Rs. 500/- 
‘was made at an earlier date; the expla- 
nation given by Premchand, the clerk to 
Shri Naokar, as to why no mention was 
made cannot be accepted, especially 
when a counsel of Shri Naokar’s stand- 
ing was not likely to give that kind of 
advice because the sale-deed was execut- 
ed after due notice was published by the 
plaintiff regarding the agreement of sale 
with him as well; there is complete 
black-out regarding any correspondence 
between the Head Office of the Company 
and Narula regarding the negotiations of 
purchase of the house; the attempt of 
the plaintiff to get the records of the 
Head Office produced before the Court 
for the purposes of cross-examining 
Narula was defeated, and all those wit- 
messes at the Head Office whose oath 
would have been of importance were 
kept back; so also Shri Seth and Shri 
Naokar, in whose offices Exs. D-1 and 
D-2. and the sale-deed (Ex. D-3) were 
prepared were kept back, though they 
were cited as witnesses; and there is no 
reason or explanation as to why Hidaya- 
tullah executed the power of attorney in 
favour of his son authorising him to 
transfer the property when he had al- 
ready entered into an agreement to sell 
the property and why an agreement was 
secured from Hashmatullah subsequently. 


The contention of the plaintiff is 
that Ex, D-2 was brought into existence 
because in the notice sent on behalf of 
the Bata Shoe Company it was already 
mentioned that Hashmatullah had exe- 
cuted the agreement and it was confirm- 
ed by his father. and Ex, D-1 was 
brought into existence because Hashma- 
tullah without knowing the contents of 
the notice had admitted in his letter that 
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his father had already entered into an 
agreement without his knowledge to sell 
the property. This contention, in the cir- 
cumstances of the case, appears to be 
plausible. All the circumstances, narrat- 


ed above, have convinced me that Exs. | 


D-i and D-2 were ante-dated, 


15. It was strenuously urged on 
behalf of the third defendant that there 
is not an iota of evidence on record to 
show that the documents (Exs. D-1 and 
D-2) were ante-dated, The whole of the 
argument advanced on behalf of the 
plaintiff was based on mere suspicion 
and that suspicion cannot take the place 
of proof. It was urged that Hashmat- 
ullah who had played fraud on the plain« 
tiff was naturally reluctant to enter the 
witness-box. Hidayatullah did enter the 
witness-box and supported the case of 
the third defendant. It was urged that 
a man may suffer from loss of memory 
but he may remember certain facts 
which are very relevant, The very fact 
that Hidayatullah died after a few 
months of his being examined on com- 
mission clearly shows that he was suffi- 
ciently advanced in age and was telling 
the truth when he claimed that he had 
developed forgetfulness, 


It was also urged that all the per- 
sons w^o were directly connected with 
the execution of the documents in ques- 
tion were examined; no adverse infer- 
ence could be drawn against the third 
defendant for their failure to examine 
other witnesses, I have already held that 
forgetful- 
ness and that the two attesting witnesses 
were not persons absolutely unknown to 
Hidayatullah and Narula as they pre- 
tended to be, I have also pointed ouf 
the discrepancies between Exs, D-1 and 
D-2 and Ex. D-3. as also the improbabi= 
lity of there being no record of any kind 
in the Head Office of a limited Company 
regarding previous negotiations. In this 
background the failure of the third de- 
fendant to examine the witnesses whose 
oath would have been of great signific- 
ance warrants adverse inference against 
the third defendant, Similarly, the fact 
that the third defendant refused to give 
inspection of the agreement. referred to 
in the notice (Ex, P-7), before the suit 
was filed and their failure to produce it 
for a very long time warrants adverse 
inference against them, 

: After very anxiously consi- 
dering the submissions of both the par- 
ties, I have come to the conclusion that 
Exs, D-1 and D-2 are ante-dated and I, 
therefore, concur with the findings re- 
corded by Honourable Justice Shiv 
Dayal. 


17. It was also urged by Shri 
Inamdar, counsel for the third defen+ 
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dant. that when the two Honourable 
Judges differed. the only order that 
could have been passed was to confirm 
the judgment of the trial Court, It was 
also urged that, in any case, there could 
not have been any reference for the 
opinion of the third Judge on a question 
of fact. For this. reliance was placed on 
sub-section (2) of Section 98, Civil Pro- 
cedure Code, and the proviso underneath. 
At one time, there was a controversy on 
the point as to whether there could have 
been any reference on a question of fact. 
But sub-section (3) which was added in 
1928 to Section 98 clearly lays down that 
mothing contained in Section 98 shall be 
deemed to alter or otherwise affect any 
provision of the Letters Patent of any 
High Court. Now, Clause 26 of the Let- 
ters Patent of the High Court of Judica- 
ture at Nagpur which governs the Ma- 
ave Pradesh High Court clearly lays 
own: : 


aes if such Division Court is 
composed of two or more Judges and 
the Judges are divided in opinion as to 
the decision to be given on any point, 
such point shall be decided according to 
the opinion of the majority of the 
Judges, if there be a majority, but if 
fthe Judges be equally divided they shall 
state the point on which they differ and 


the case shall then be heard upon that 
point by one or more of the other Judges 
and the point shall be decided according 
to the opinion of the majority of the 
Judges who have heard the case includ- 
fng those who first heard it.” 
Clause 26 of the Letters Patent which 
overrides the provisions of Section 98, 
‘Civil Procedure Code, makes no distinc- 
tion between ‘a point of law’ and ‘a 
point of fact’. Similarly, it does not pro- 
‘vide for automatic confirmation of the 
decision of the lower Court if there is a 
difference between the Judges and there 
fs no majority. In my opinion, therefore, 
the provisions of Section 98, sub-section 
(2), Civil Procedure Code are not at- 
tracted. 

18. My answer to the question 
referred for my decision is that Exs. D-1 
and D-2 are ante-dated and were brought 
fnto existence after the plaintiffs notice 
fn "Hamari Aawaz”? was published, The 
papers be now laid before the Division 
Bench for disposal of the appeal. 


BY THE COURT:— 19. Shiv Dayal, 
F, and S. B. Sen. J. differed on the fol- 
lowing point :— 

Whether the agreements (Exs. D-i 
and D-2) relied on by the defendants 
were.executed before the agreement for 
sale between the plaintiff and defendants 
fl and 2 was executed? The case was 
then heard upon that point by Bhave, J. 
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20. According to the opinion of 
the majority of the three Judges, ie., 
Shiv Dayal, J.. S. B. Sen, J, and Bhave, 
J. the above question is decided in the 
negative, and it is held that the agree- 
ments (Exs. D-1 and D-2) were ante< 
dated and were brought into existence 
after the agreement for sale between ihe 
plaintiff and defendants 1 and 2 was exe- 
cuted, and after the plaintiff’s notice in 
“Hamari Aawaz” was published. 


21. S. B. Sen. J. has since retired. 
The Hon’ble the Chief Justice constitut- 
ed this Bench for disposing of the ap~< 
peal, Shri Inamdar for the defendants 
does not raise any point. 


22. We allow this appeal and set 
aside the decree of the trial Court, in- 
stead of which a decree granting speci~ 
fic performance of the contract to the 
plaintiff is passed with costs in both the 
Courts. The appellant shall, within three 
months from the date of this decree, 
deposit the consideration agreed upon 
between him and Hashmatullah, less the 
amount of costs as per decree of this 
Court. As soon as the amount is so de- 
posited. a notice shall be given to Mst. 
Akbari wife of Alimuddin, Hashmatullah 
son of Hidayatullah and M/s. Bata Shoe 
Co. Ltd. (the three respondents herein), 
who shall. within one month of the re- 
ceipt of such notice, execute a sale-deed 
in favour of the appellant. After the 
three respondents have so executed the 
sale-deed in favour of the appellant, M/s. 
Bata Shoe Co. Ltd, shall be entitled to 
withdraw the whole amount so deposit- 
ed by the appellant. The first two res- 
pondents shall not be paid anything In 
ease the respondents do not or any of 
them does not execute a sale-deed with- 
in one month. as specified above. the 
trial Court shall execute a sale-deed in 
favour of the appellant, in which case 
also, the whole of the amount deposited 
by the appellant shall. as directed above, 
be paid to M/s. Bata Shoe Co. Ltd. A 
decree be drawn up accordingly.. 

Appeal allowed. 


G. Sharma 
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P. K. TARE, C. J. AND R. K. 
TANKHA,. J. 

Firm Sitaram Shyamsunder, Appli- 
cant v. Ganpatlal Sharma and another, 
Non-Applicants, 

Civil Revn, No. 495. of 1972. D/- 19- 
2-1973. against order of S. P. P. Shrivas- 
tava. Dist. J.. Bilaspur. D/- 21-4-1972. 

Index Note:— (A) Civil P. C. (1908), 
Ss. 20 and 80 — Cause of action — No- 
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tice under S. 80 is not a part of cause of 
action. 

Brief Note:—- (A) Hence the mere 
fact that a notice under S, 80 is issued 
from a particular place or is sent to 
some other place would not confer juris- 
diction on the courts of those places, 
AIR 1959 Cal 273 and AIR 1960 Cal 391 
and AIR 1970 Pat 212, Followed; Civil 
Revn. No. 90 of 1959 (Gwalior Bench) = 
1960 Jab LJ (S. N.) No. 301. Overruled. 

{Para 2) 
Cases Referred: Chronological Paras 
AIR 1970 Pat 212, Union of India v. 
Kedar Prasad 


AIR 1960 Cal 391 = 64 Cal WN 502, 
Niranjan Agarwalla v. Union of 


India 2 
(1960) C. Rev. No. 90 of 1959, D/- 

7-9-1960 = 1960 Jab LJ (Notes) 

301. State v. Prem Narayan 

Gupta 1. 2. 3 
AIR 1959 Cal 273, Jaharlal Pagalia 

v. Union of India 2 


AIR 1956 Assam 85 = ILR (1956) 
8 Assam 51, Pratap Chandra Bis- 
was v. Union of India 1, 2 
AIR 1953 Cal 235 = 90 Cal LJ 295, 
Raj Kumar Shaw v. Dominion of 
India 1,2 


Ravindra Kumar Verma, for Appli- 
cant: R. K. Pandey. for Non-Applicant 
No. 1; M. V. Tamaskar, Govt, Advocate, 
for the State. 


TARE, C. J.:— This is a revision by 
the second defendant against the order, 
dated 21-4-1972, passed by the District 
Judge, Bilaspur, setting aside the order 
of the trial Court, dated 21-8-1971. pass~ 
ed in Civil Suit No, 32-A of 1971. The 
trial Judge had held that the Court at 
Bilaspur had no jurisdiction to try the 
suit and, therefore. the plaint was direct- 
ed to be returned for presentation to 
proper Court, namely, the Court at 
Janjgir, where both the parties reside. 
On an appeal, the learned District Judge, 
however. set aside that order and held 
that the Court at Bilaspur had jurisdic- 
tion to try the suit as the notice under 
S., 80 of the Code of Civil Procedure 
being a part of the cause of action, 
furnished the Bilaspur Court jurisdiction 
to try the suit as the notice had been 
served on the Collector, Bilaspur, who 
accepted it on behalf of the State of 
Madhya Pradesh. That view of the learn~ 
ed District Judge was based on the view 
of Sharma, J. in State v. Prem Narayan 
Gupta, Civil Revn. No, 90 of 1959 (Gwa- 
lior Bench) = 1960 Jab LJ (N.) 301. 
Sharma, J., laying down that proposi- 
tion, had relied on the case of Raj Ku- 
mar Shaw v. Dominion of India, AIR 
1953 Cal 235, decided by Bachawait, J. 
(as he then was) and the case of Pratap 
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Chandra Biswas v. Union of India, AIR 
1956 Assam 85. 


2. When the present case wenf 
before a learned Single Judge of this 
Court, he referred the matter to a larger 
Bench to decide whether the case of 
Civil] Revn, No. 90 of 1959 (Gwalior 
Bench) = (1960 Jab LJ (N.) 301) (supra) 
had been rightly decided. In subsequent 
eases the Calcutta High Court itself has 
taken a contrary view laying down that 
a notice under Section 80. C, P. C. is no 
part of the cause of action, but the cause 
of action is always antecedent to such a 
notice, That was what was laid down by, 
A, N. Ray, J. in Jaharlal Pagalia_ v. 
Union of India, AIR 1959 Cal 273, This 
view of A. N. Ray, J. (as he then was) 
finds support from the view as expressed 
by a Division Bench of the Calcutta 
High Court in Niranjan Agarwalla v. 
Union of India, AIR 1960 Cal 391. where 
Mukharji, J. and Bose J. in their sepa- 
rate judgments expressed the opinion 
unequivocally that a notice under Sec- 
tion 80, C. P. C. not being a part of the 
cause of action, the place wherefrom 
the notice is issued would not confer 
jurisdiction on the Court of that place. 
The same thing, in our opinion, can be 
said about the place where the notice is 
served. Thus, where a statutory notice is 
required to be issued on the Govern~ 
ment the mere fact that the notice is 
issued from a particular place or is sent 
to some other place will not confer juris~ 
diction on the Courts of those places. 
But the question of jurisdiction i 
have to be decided on other considera- 
tions. To that extent we are certainly in 
respectful agreement with the view ex 
pressed by the Division Bench of the 
Calcutta High Court in AIR 1960 Cal 391 
(supra), We may observe that a Single 
Bench of the Patna High Court in Union 
of India v. Kedar Prasad, AIR 1970 Pat 
212 followed the Division Bench view of 
the Calcutta High Court and expressed 
the opinion that the view as expressed 
in the earlier case of Raj Kumar Shaw 


v. Dominion of India. AIR 1953 
Cal 235 (supra) and the case of 
AIR 1956 Assam 85 (supra) stood 


impliedly overruled on account of the 
subsequent pronouncement of the Cal- 
cutta High Court in the said Division 
Bench case of AIR 1960 Cal 391 (supra). 


3. The learned counsel for the 
first respondent, however, urged that the 
present case would be distinguishable 
from the Calcutta case inasmuch as the 
first respondent has claimed relief against 
the Collector, Bilaspur, in the matter of 
cancellation of the licence granted by 
him in favour of the first respondent or 
his Benamidar. However, that is not a 
matter for our decision as the learned 
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Single Judge has referred to us only the 
question whether the case of Civil Revn. 
No. 90 of 1959 (Gwalior Bench) = (1960 
Jab LJ (N) 301) (supra) was correctly de- 
cided and according to the learned Sin- 
ple Judge, that decision needs reconsider- 
ation in view of the subsequent pro- 
nouncement of a Division Bench of the 
Calcutta High Court, It may be open to 
the learned Single Judge to decide that 
question. However, we are bound by the 
reference made to us and we answer the 
reference by stating that the case of Civil 
Revn. No. 90 of 1959 (Gwalior Bench) 

(1960 Jab LJ (N) 301) (supra) was not 
oady decided and accordingly. we 
overrule the same. 

4. With this opinion of ours, let 
the case be returned to the learned Sin- 
gle Judge for passing an appropriate 
order in the light of the opinion given 
by us. Further we direct that there shall 
be no order as to costs of the proceed- 
ings before the Division Bench. 

Order accordingly. 
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P. K. TARE, C. J. AND G. P. SINGH, J. 


Gajanan Saw Mill, Petitioner v. The 
State of M. P. and others, Respondents. 


Misc, Petn, No. 683 of 1972, D/- 13- 
2-1973. 

Index Note: (A) Constitution of 
India, Art. 226 — Mandamus — Doctrine 
of promissory or equitable estoppel can- 
not apply to legislative acts or executive 
acts falling within quasi-legislative acts 
and no Mandamus can be ae against 
such acts. 

Brief Note: (A) Madhya Pradesh 
Forest Produce (Trade Regulation) Act, 
1969 came to be applied to Sagar divi- 
sion by Government Notification dated 
14-9-1972. Just prior to this a Forest 
Contract (by auction) came to be execut- 
~ ed in favour of one of the petitioners 
and he was put in possession of a forest 
coupe. Section 5 of the said Act created 
an absolute monopoly in the State and 
prohibited any private trading of the 
forest produce, Consequently the forest 
department asked the said petitioner to 
stop his work and deliver back the- pos- 
session of the coupe. 

It was contended by the petitioner, 
in writ application praying for a writ 
of mandamus against the Government 
directing the specific performance of the 
contract in his favour, that the applica- 
tion of the Act to Sagar division on 14- 
9-1972 was purely executive act and 
therefore writ prayed for be issued by 
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applying the doctrina off promissory. 
estoppel. 

Held: that the impugned application 
of the Act was not a purely executive 
act but rather a quasi-legislative act in 
furtherance of the purposes of the Act 
and in order to carry out the intention 
of the legislature. The said doctrine was 
mot applicable to such acts and there- 
fore no mandamus could be issued. Case 
law discussed. (Paras 5, 18) 


Index Note:— (B) Constitution of 
India. Art. 226 — Doctrine of promissory 
estoppel cannot be invoked by persons 
not having any rights already accrued. 


Brief Note:— (B) Some of the peti- 
tioners were auction bidders at the For- 
est Contract auctions and their bids res- 
pectively were highest. The confirmation 
of their bids however, had not either 
occurred or the communication thereof 
not made to the petitioners, The Govern- 
ment stopped all further actions in res- 
pect of the auctions held when the M. P. 
Forest Produce (Trade Regulation) Act, 
1969 was applied to the Sagar division. 


The petitioners filed writ petitions 
praying for an issue of mandamus di- 
recting the Government to conclude the 
auctions in their favour on the basis of 
doctrine of promissory estoppel. 

Held: that since it was not incum- 
bent on the Government to conclude or 
accept the highest bids and since no con- 
firmation of the Government ever reach- 
ed any of such petitioners, no right 
whatever accrued to the petitioners to 
enable them to invoke the said doctrine. 
Case law discussed, (Paras 16, 17) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1816 = 1972 Tax LR 

2298, State of Orissa v. Harinara- 

yan Jaiswal 
(1972) M. P. No, 616 of 1971, D/- 

20-1-1972 (Madh, Pra.), Rangram 

and Co. v. State 17 
AIR 1971 SC 1021 = (1970) 3 SCR 

854, Century Spg. and Mfg. Co. 

v. Ulhasnagar Municipal Council 15, 17 
AIR 1968 SC 718 = (1968) 2 SCR 

366. Union of India v. Anglo Af- 

ghan Agencies 10. 11, 14, 15. 17 
AIR 1966 SC 58 = (1965) 3 SCR 381, 

Badriprasad v. State of Madhya 

Pradesh 17 
AIR 1960 SC 554 = (1960) 2 SCR 

671. Hamdard Dawakhana v. Union 

of India 12 
(1960) 2 All ER 314 = (1960) 1 WLR 

2 Beesly v. Hallwood Estates 


td. 
(1964) 3 All ER 556 = (1964) 1 WLR 
1326. Emmanuel Ayodeji Ajayi 
v. R. T. Briscoe (Nigeria) Ltd. 8 
(1956) 1 All ER 256, Central London 
Property Trust Ltd. v. High Trees 
House Ltd. 
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(1955) 2 All ER 657 = (1955) 1 WLR 
761. Tool Metal Mfg. Co. Ltd. v, 


Tungsten Electric Co. Ltd. 6, 8 
AIR 1954 SC 592 = 1955 SCR 305, 
Guruswami v. State of Mysore 1? 


AIR 1953 SC 309 = 1953 SCR 865, 
State of Assam v, Keshab Prasad 


Singh 
(1951) 2 All ER 278 = 1951 AC 837, 
Howell v. Falmouth Construction 


Co, Ltd. 15 
(1951) 2 KB 215 = (1951) 1 All ER 

767, Combe v. Combe 4.6. 7, 8. 11 
(1950) 1 All ER 420 = (1950) 1 KB 

616. Charles Rickards Ltd. v. Op- 


penheim 
(1950) 1 All ER 538 = (1950) 2 KB 
16, Falmouth Boat Construction 
Co. Ltd. v. Howell 
(1949) 1 KB 227 = (1948) 2 All ER 
767. Robertson v. Minister of Pen- 
sions 11, 15 
(1921) 3 KB 500 = 91 LJKB 75, 
Rederiaktiebolaget Amphitrite v. 


(1892) 143 US 649 = 36 L Ed 294, 
Field and Co. v. Clark 

(1888) 40 Ch D 268 = (1886-90) All 
ER 627, Birmingham and District 
Land Co. v. London and North 
Western Ry. Co. 

(1884) 9 AC 605 = 54 LJ QB 130, 
Foakes v. Beer 

(1877) 2 AC 439 = 46 LJ QB 583, 
Hughes v. Metropolitan Rly. 
Co. 4, 6. 

(1854) 5 HLC 185 = 10 ER 868, Jor- 
den v. Money 


V. S. Dabir, for Petitioner; Y. S. 
Dharmadhikari. Advocate-General with 
M. V., Tamaskar. Govt, Advocate, for 
Respondents. 


TARE, C. J.:— This order shall gov= 
ern the disposal of all the Writ petitions 
mentioned above, We propose to deal 
with these Writ petitions in two groups. 
In one group will be Writ Petition No. 
684 of 1972—M/s, Babulal & Co. v, The 
State of M. P. and others. In the other 
group will be all other Writ petitions in 
which facts are similar. The only dis- 
tinction between these two groups is that 
in. the case of M/s, Babulal & Co. v, The 
State of M. P. (M. P. No, 684 of 1972), 
the forest authorities had communicated 
to the petitioner, Babulal. acceptance of 
his highest bid and he was delivered pos- 
session of the coupe and it is his allega- 
tion that work had already been started 
and subsequently he was asked to stop 
the work and hand back possession to 
the forest department. In all other cases 
either no orders were passed regarding 
acceptance of the highest bids or in some 
cases orders had been passed by the pro- 
per authorities and the same had been 
communicated to the subordinate forest 
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officers. But, such orders were not dess 
patched for being communicated to the 
forest contractors, Therefore, it is the 
contention of the respondents that the 
contracts in all other Writ petitions were 
inchoate, which would not confer any 
rights on those petitioners. Whatever 
rights may have become choate would be 
in favour of M/s. Babulal and Co, alone, 


2. On 21-7-1972 (Vide Annexure 
5) there was a Gazette Notification inti» 
mating that forest contracts in respect 
of timber, firewood and charcoal for 
Sagar division would be auctioned on 
4-8-1972 and 5-8-1972. The auctions were 
duly held on those two dates and the 
present petitioners were the highest bid« 
ders and their bids were higher than the 
upset price fixed by the department. 
The petitioners on 4-8-1972 deposited 
10% of the auction price as required by 
the Rules. They also deposited security 
as required, So far as the case of M/s, 
Babulal and Co. is concerned, the com= 
petent authority. namely, the Conserva+ 
tor of Forests accepted his bid on 12-84 
1972. He deposited 10% of the auction 
price as also the security and signed the 
contract on 12-8-1972. The acceptance of 
his bid was also communicated to him, 
But. in other cases, although orders 
about acceptance had been passed and 
had been sent to the subordinate forest 
authorities, such orders were not at all 
despatched to the forest contractors. In 
Some cases no such orders of acceptance 


4 had been passed, and further auction in 


respect of those contracts was suspended 
as the State intended to take action under 
the Madhya Pradesh Van Upaj (Vyapar 
Viniyaman) Adhiniyam, 1969 (No, 9 of 
1969) (Madhya Pradesh Forest Produce 
(Trade Regulation) Act, 1969). The said 
Act was extended to Sagar division with 
effect from 14-9-1972. On that date the 
contract of M/s. Babula] and Co. alone 
was legally finalised and the said firm 
had started working the forest. But. in 
all other cases there was no such finali~ 


sation and work was suspended. A Noti- ° 


fication dated 14-9-1972 (Vide respon~ 
dents’ Annexure 4) was issued applying 
the said Act to the Sagar division, There= 
after the petitioners made demands 
which were turned down by the respon= 
dents and consequently the present peti- 
tions: were filed in October 1972, or 
thereabout and it was after filing of the 
Writ petitions that the petitioners were 
intimated by the forest authorities that 
their bids had not been accepted, A 
works order dated 21-8-1972 (Vide peti- 
tioners’ Annexure B/1} had also ‘been 
issued to M/s. Babulal and Co, But in 
all other cases no such order had been 
issued. nor acceptance of bids had been 
communicated by the competent autho-= 


™~ 
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rities, The learned counsel for the peti- 
tioners urged that as the respondents had 
advertised sale of forest produce by pub- 
lic auctions and that auctions had al- 
ready been held, the respondents could 
not thereafter withhold acceptance of 
the bid, In support of this contention the 
learned counsel invoked the doctrine of 
promissory estoppel and urged that the 
respondents could not go back on their 
public declarations under the guise ot 
taking action under the M. P, Van Upaj 
(Vyapar Viniyaman) Adhiniyam, 1969, 
which had come into force much before 
the auction sales were held and which 
was applied to the Sagar division after 
the auctions were held but before the 
acceptance could be communicated to the 
other petitioners except M/s. Babulal 
and Co. It is, therefore, necessary to exa-~ 
mine as to-how far the doctrine of Pro- 
missory Estoppel can be applied to auc< 
tions which might be termed either exe- 
cutive or quasi-legislative in the matter 
of applying the provisions of a statute. 


3. In Halsbury’s Laws of England 
(Third Edition) Volume 15, at page 175, 
the doctrine of Promissory Estoppe]l is 
elucidated as under:— 


“When one party has. by his words 
or conduct, made to the other a promise 
or assurance which was intended to af- 
fect the legal relations between them 
and to be acted on accordingly, then, 
once the other party has taken him at 
his word and acted on it, the one who 
gave the promise or assurance cannot 
afterwards be allowed to revert to their 
previous legal relations as if no such 
promise or assurance had been made by 
him, but he must accept their legal rela- 
tions subject to the qualification which 
he himself has so introduced, This doc- 
trine, which is derived from a principle 
of equity enunciated in 1877, has been 
the subject of considerable recent deve- 
lopment. It differs from estoppel pro- 
perly so-called in that the presentation 
relied upon need not be one of present 
fact. 


The doctrine may have been 
widely stated in recent cases and its 
limits are not yet finally settled. The 
doctrine cannot create any new cause of 
action where none existed before. and 
it would seem that the person who has 
made the representation may once again 
enforce his legal rights after the other 
party has had an opportunity of regain- 
ing the position he held before the re- 
presentation was made if that is possi- 
ble. The doctrine is known variously as 
“equitable” or “promissory” or ‘quasi’ 
estoppel”. ' 

4. The learned authors. Cheshire 
and Fifoot in their Treatise on the Law 
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of Contract (Seventh Edition) at page 88, 
elucidated the doctrine as under: 

“The doctrine would meet admirably 
the situation in the High Trees case but 
for one unfortunate and insuperable ob~ 
jection. In 1854 in Jorden v. Money, 
(1854) 5 HLC 185, the House of Lords 
decided that estoppel may operate only 
upon a misrepresentation of existing fact) 
and it cannot be applied where, as in the 
High Trees case, a party seeks to rely. 
on a promise of future conduct. 

As the common law was thus barren, 
Denning, L.J. sought to tap a slender 
stream of authority which had flowed in 
equity since the judgment of Lord 
Cairns in 1877 in Hughes v, Metropoli» 
tan Rly. Co.. (1877) 2 AC 439, 

‘In October, 1874, a landlord gave 
his tenant six months’ notice to repair 
the premises. If the tenant failed to 
comply with it, the lease could be for- 
feited. In November the landlord started 
negotiations with the tenant for the sale 
of the reversion, but these were broken 
off on December 31. Meanwhile the ten+ 
ant had done nothing to repair the pre« 
mises. On the expiry of six months from 
the date of the original notice. the land+ 
lord claimed to treat the lease as for- 
clare and brought an action of eject- 
ment,’ 


The House of Lords held that the 
opening of negotiations amounted to a 
promise by the landlord that, as long as 
they continued. he would not enforce 
the notice, and it was in reliance upon 
this promise that the tenant had remain= 
ed quiescent. The six months allowed for 
repairs were to run, therefore, only from 
the failure of the negotiations and the 
tenant was entitled in equity to be re« 
lieved against the forfeiture. Lord Cairns 
thus expressed the ratio decidendi of the 
case: 


‘It is the first principle upon which 
all Courts of Equity proceed. that if 
parties who have entered into definite 
and distinct terms involving certain legal 
results—certain penalties or legal for- 
feiture—afterwards by their own act or 
with their own consent enter upon a 
course of negotiations which has the 
effect of leading one of the parties to 
suppose that the strict rights arising 
under the contract will not be enforced 
or will be kept in suspense or held in 
abeyance. the person who otherwise 
might have enforced those rights will 
not be allowed to enforce them where it 
would be inequitable. having regard to 
the dealings which have thus taken place 
between the parties.’ 


This equitable principle was clearly 
akin to the common law doctrine of es+ 
toppel. enlarging it to include promises 
as well as statements of fact, and it 
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may be described without impropriety 
either as “promissory estoppel” or as 
“quasi-estoppel”. It covered the promise 
of the landlords in the High Trees case 
mot to insist upon the original rent. and 
Denning. L. J. was prepared to apply it. 
But. as the plaintiffs in that case sued 
only for rent that had accrued after the 
expiry of their promise, the application 
was unnecessary to the decision. and it 
remained for a time uncertain: if the 
courts would allow the rule in Foakes v. 
Beer, (1884) 9 AC 605 to be thus evaded. 
The position, however, was made clearer 
by the judgments of the Court of Appeal 
in Combe v. Combe. (1951) 2 KB 215 = 
((1951) 1 All ER 767): 


‘A wife started proceedings for di- 
vorce and obtained a decree nisi against 
her husband. The husband then promised 
to allow her £100 per annum free of 
tax as permanent maintenance. The wife 
did not in fact apply to the Divorce 
Court for maintenance, but this forbear- 
ance was not at the husband’s request. 
The decree was made absolute. The an- 
mual payments were never made and 
ultimately the wife sued the husband on 
his promise to make them.’ 


Byrne, J. gave judgment for the 
wife, He held, indeed, that there was no 
consideration for the husband’s promise. 
It had not been induced by any under- 
taking on the wife’s part to gorge main- 
tenance; and, in any case, since it was 
settled law that maintenance was exclu- 
sively a matter for the Court’s discre- 
tion, no such undertaking would have 
been valid or binding. But he thought 
that the principle enunciated in the High 
Trees case enabled the wife to succeed, 
since the husband had made an unequi- 
vocal promise to pay the annuity. in- 
tending the wife to act upon it, and she 
had in fact so acted. 


This decision was clearly an illegiti- 
mate extension of a principle which, if 
it is to be reconciled with orthodox doc- 
trine, must be used only as a defence 
and not as a cause of action. To allow a 
plaintiff to sue upon such a promise is 
simply to ignore the necessity of consi- 
deration, The Court of Appeal therefore 
reversed the decision; and Denning, L. J. 
took the opportunity to restate the posi- 
tion. 


‘The principle stated in the High 
Trees case does not create new 
cause of action where none existed be- 
fore. It only prevents a party from insist- 
ing upon his strict legal rights, when it 
would be unjust to allow him to enforce 
them, having regard to the dealings 
which have taken place between the par- 
MES euis The principle, as I understand 
fit, is that, where one party has, by his 
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words or conduct, made to the other a 
promise or assurance which was intend< 
ed to affect the legal relations between 
them and to be acted on accordingly, 
then, once the other party has taken 
im at his word and acted on it, the 
one who gave the promise or assurance 
cannot afterwards be allowed to revert 
to the previous legal relations as if no 
such promise or assurance had been 
made by him; but he must accept their 
legal relations subject to the qualifica- 
tion which he himself has so introduced, 
even though it is not supported in point 


of law by any consideration but only by 
his word. 


Seeing that the principle never stands 
alone as giving a cause of action in it- 
self. it can never do away with the ne- 
cessity of consideration when that is an 
essential part of the cause of action, The 
doctrine of consideration is too firmly 
fixed to be overthrown by a side-wind. 
Its ill effects have been largely mitigat~ 
ed of late, but it still remains a cardinal 
mecessity of the formation of a contract, 
though not of its modification or diss 
charge.” 


Thus, the position of Promissory Estop- 
pel or quasi~estoppel in the English law 
has been changing from time to time and 
still its limits are uncertain. 


_ 5 It is to be noted that the doc- 
trine of Promissory Estoppel contempla- 
tes the existence of a contract initially 
or in the alternative some obligation 
which a party is required to discharge. 
Subsequently that party resiles from its 
obligations and, therefore, the other 
party can invoke the doctrine of Promis- 
sory Estoppel. although there may not 
have been a concluded binding contract. 
The English Courts have applied this 
doctrine to such cases where despite the 
fact that there is no concluded binding 
contract, the contracting party has made 
some promise which it is bound to carry 
out because the other party has already 
relying on such representations acted to 
its own prejudice. This doctrine is cer- 
tainly different from and in addition to 
the principle of estoppel as per the pro- 
visions of Section 115 of the Indian Evi- 
dence Act. It is applied not only to pri- 
vate parties but also to executive actions 
taken on behalf of the State. During 
arguments it was pointedly brought to 
the notice of the learned counsel for the 
petitioners whether the doctrine could 
be invoked against actions in the matter 
of applying the provisions of the sta- 
tute. Such actions may either be execu- 
tive in character or quasi-legislative in 
nature. The learned counsel for the peti- 
tioners contended that the doctrine could 
be applied even to such a situation, I 
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this connection we might observe that if 
any rights have arisen in favour of a 
contracting party on the strength of a 
promise in praesenti and on the term of 
performance in future the doctrine can 
certainly be invoked by that party. But 
in no case, we feel, that the doctrine can 
be applied so as to prevent the action 
which may be quasi-legislative or to exe- 
cutive action in the matter of enforce- 
ment of the provisions of a statute or to 
judicial actions. In our opinion, the doc- 
trine ought to be limited to the actions 
of private parties or to the purely exe- 
cutive actions of the State and we are 
afraid that the doctrine cannot be ex- 
tended any further as is now canvassed 
by the Jearned counsel for the petition- 
ers. In this connection we may take 
mote of the development of this doctrine 
of Promissory Estoppel under the Eng- 
lish common law or in our country. as 
enunciated by their Lordships of the 
Supreme Court in some cases, 


6. It may be interesting to note 
as to how the English Courts have ap- 
plied this doctrine and with what limits. 
In Tool Metal Mfg. Co. Ltd. v. Tungsten 
Electric Co. Ltd.. (1955) 2 All ER 657, 
Viscount Simonds. J. agreeing with the 
Laas of Lord Cohen obeyed as fol- 
ows: 


“It would not. however, be right ina 
case in which I find myself unable to 
agree with the decision of the Court of 
Appeal to say nothing on the far-reach- 
fing conclusion to which they have come. 
‘My Lords. the decision of the Court of 
Appeal in the first action was based on 
mothing else than the principles of equity 
stated in this House in (1877) 2 AC 439 
at p. 448 and interpreted by Bowan, L. J. 
in Birmingham & District Land Co. v. 
London & North Western Ry. Co.. (1888) 
40 Ch D 268 at p. 286 in these terms: 


‘It seems to me to amount to this, 
that if persons who have contractual 
rights against others induce by their 
conduct those against whom they have 
such rights to believe that such rights 
will either not be enforced or will be 
kept in suspense or abeyance for some 
particular time. those persons will not 
be allowed by a Court of equity to 
enforce the rights until such time has 
elapsed, without at all events placing the 
parties in the same position as they were 
before.’ 


These last words are important, for they 
emphasise that the gist of the equity 
lies in the fact that one party has by his 
conduct led the other to alter his posi- 
tion. I lay stress on this, because I would 
not have it supposed, particularly in 
commercial transactions, that mere acts 
of indulgence are apt to create rights, 
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and I do not wish to lend the authority 
of this House to the statement of the 
principle which is to be found in (1951) 
1 All ER 767 at p. 770. and may well be 
far too widely stated.” 


Thus, in the said case the House of 
Lords modified the dictum laid down in 
(1951) 1 All ER 767 (supra). 


7. In Beesly v. Hallwood Estates 
Ltd.. (1960) 2 All ER 314, Buckley. J. 
made the following observations with 
respect to the said doctrine:— 


“On this part of the case counsel for 
the plaintiff referred me to Central Lon- 
don Property Trust Ltd. v. High Trees 
House Ltd.. (1956) 1 All ER 256. to Hug- 
hes v. Metropolitan Ry. Co.. (1877) 2 AC 
439, and to the statement derived from 
(1951) 1 All ER 767. which is contained 
in 15 Halsbury’s Laws of England (3rd 
Edn.) p. 175. As I understand this part 
of the law, which has been described as 
promissory estoppel, it is that where one 
party is under an existing legal obliga- 
tion to another. who has so acted as 
to lead the former party to believe that 
the latter will not enforce that obligation, 
or not enforce it to its full extent, or 
for the time being, intending the former 
party to act on that footing. and the for- 
mer party has so acted, the later party 
may be restrained in equity from en- 
forcing the obligation on any footing in- 
consistent with the belief so induced and 
may be so restrained notwithstanding 
that he has received no consideration for 
the modification of his rights. The doc- 
trine may afford a defence against the 
enforcement of otherwise enforceable 
rights; it cannot create a cause of action. 
It cannot, in my judgment, be invoked 
to render enforceable a right which 
would otherwise be unenforceable, nor 
to negative the operation of a statute.” 


Thus, in the opinion of Buckley, J., 
the doctrine could be used as a shield 
and not as a weapon of offence. nor can 
it furnish a cause of action where none 
ae originally. 


In Emmanuel Avodeji Ajayi v. 
R. T "Briscoe (Nigeria) Ltd.. (1964) 3 All 
ER 556, the Privy Council ‘referring to 
the doctrine of Promissory Estoppel 
made the following observations:— 


"The hire-purchaser’s final conten- 
tion was that having altered his position 
in the manner indicated the owners 
mever gave notice that the period of sus- 
pension was at an end before issuing 
their summons and that accordingly the 
lorries never having been returned or 
made available for service he was en- 
titled to rely on the equitable defence as 
defined by Bowen, L. J. in the Birming- 
ham and District Land Co, case. (1886- 
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90) All ER Rep. at pp. 627, 628. Alter- 
natively he went further and contended 
on the authority of the cases of (1956) 
1 All ER 256 and (1951) 1 All ER 767 that 
the promise given by the letter of July 
99 was irrevocable unless the lorries 
were made available for service and that, 
since this never happened, the owners 
cannot enforce their claim. 


Their Lordships are of opinion that 
the principle of law as defined by Bo- 
wen, L, J. has been confirmed by the 
House of Lords in the case of (1955) 2 
All ER 657, where the authorities were 
reviewed, and no encouragement Was 
given to the view that the principle was 
capable of extension so as_ to create 
rights in the promisee for which he had 
given no consideration. The principle, 
which has been described as quasi estop- 
pel and perhaps more aptly as promis- 
sory estoppel, is that when one party to 
a contract in the absence of fresh con- 
sideration agrees not to enforce his rights 
an equity will however,. subject to the 
qualification (a) that the other party has 
altered his ‘position, (b) that the promi- 
sor can resile from his promise on giv- 
ing reasonable notice, which need not be 
a formal notice, giving the promisee a 
reasonable opportunity of resuming his 
position, (c) the promise only becomes 
final and irrevocable if the promisee can- 
not resume his position.” 


However, their Lordships found that 
the hire-purchaser had failed to prove 
his case on merits and in that view the 
appeal filed by the hire-purchaser was 
dismissed.” 


9. Thus. the Courts in England 
have refused to extend the doctrine of 
Promissory Estoppel except what had al- 
ready been done and that too to the ex- 
tent as enunciated in Halsbury’s Laws 
of England (Third Edn.) Volume 15, at 
p. 175. Beyond that the English Courts 
have refused to extend the doctrine to 
other situations. We may examine as to 
what the Indian Courts say and how far 
bart Indian Courts have applied this doc- 

e. 


10. The learned author Field in 
his Commentary on Law of Evidence 
(Tenth Edn.), 1972, at page 4936, has dis- 
cussed the doctrine by referring to the 
Halsbury’s Laws of England (Third Edn.) 
Volume 15, at page 175, as also referring 
to the Supreme Court case of Union of 
India v. M/s. Anglo Afghan Agencies, 
AIR 1968 SC 718 and made the following 
oomments : 


“In my opinion, the equity which 
‘was recognised and enforced by the Sup- 
‘reme Court in the Anglo-Afghan Agen- 
cies case was none other than what has 
been rightly labelled by Halsbury in the 
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passage quoted above as the doctrine of 
“promissory estoppel”. It is, in fact, an 
extension of the principle of estoppel, 
and before it comes into play it must, as 
in the case of estoppel, be proved that 
the other side has acted upon the repre< 
sentation in question to its prejudice. 
No doubt, unlike the case of an ordinary 
estoppel the representation on which a 
promissory estoppel is founded is not a 
representation with regard to an exist- 
ing fact, but is in regard to something 
promised to be done in the future. On 
a proper analysis, before the doctrine of 
promissory estoppel, can be invoked it 
must be proved (1) that there was a re- 
presentation or promise in regard to 
something to be done in the future. (2) 
that that representation or promise was, 
as stated in the passage from Halsbury, 
quoted above intended to affect, the legal 
relations of the parties and to be acted 
upon accordingly, and (3) that it is one 
on which the other side has, in fact, act- 
ed to its prejudice. In order to create 
estoppel the party asserting it has to 
show that it has been induced to act to 
its detriment or misled to its injury. It 
is an equitable defence when a party 
has deliberately led another to believe 
that a particular thing is true and to act 
upon such belief to its detriment. It is 
based on the theory that party setting 
up such defence has been misled or has 
been placed in a worse situation, A 
change of one’s position for the worse 
because of reliance on another’s act is 
an element of estoppel.” 


11. The learned authors Pollock 
and Mulla in their Commentary on the 
Indian Contract and Specific Relief Acts 
(Ninth Edition) at page 48. have discus- 
sed the doctrine of Promissory Estoppel 
in the following words:— 


“Lord Denning has extra-judicially 
suggested that where there is a delibe- 
rate promise which is intended to affect 
legal relations it would be inequitable 
to hold that the promisor is not bound 
when the promisee has acted on the pro- 
mise. It is also implicit in modern cases 
in which the principle has been deve- 
loped. Sometimes it is a plaintiff who is 
not allowed to insist on his strict legal 
rights. Thus, a creditor is not allowed to 
enforce a debt which he has deliberately 
agreed to waive if the debtor has carri- 
ed on business or in some other way 
changed his position in reliance on the 
waiver, A landlord who has told his ten- 
ant that he can live in his cottage rent- 
free for the rest of his life is not allow- 
ed to go back on it if the tenant stays 
in the house on that footing. Sometimes 
it is a defendant who is not allowed to 
insist on his strict legal rights. His con- 
duct may be such as to debar him from 


relying on some condition, denying 
some allegation, or taking some other 
point in answer to the claim, Thus, a 
Government department, who had ac- 
cepted a disease as due to war service, 
were not allowed afterwards to say it 
was not, when the soldier, in reliance on 
the assurance, had abstained from get- 
ting further evidence about it. The Sup- 
reme Court in AIR 1968 SC 718 has held 
the observations in Raderiaktiebolaget 
Amphirite v. R.. (1921) 3 KB 500, to be 
too wide and quoted with approval the 
observations of Denning, J, in Robertson 
wv. Minister of Pensions, (1949) 1 KB 227, 
as to the Crown being bound by an 
estoppel. A buyer who had waived the 
contract date for delivery was not al- 
lowed afterwards to set up the stipulat- 
ed time as an answer to the seller, — 
(Charles Rickards Ltd. v. Oppenheim. 
(1950) 1 All ER 420. Referring to (1950) 
1 All ER 420, (supra), the learned 
authors observed:— 


“that the Court of Appeal held that 
he was entitled to do so. Although by 
his conduct he had impliedly waived the 
original stipulation as to time, he had 
given reasonable notice of his intention 
to reimpose a new time-limit. The plain- 
tiffs having failed even then to perform 
the contract. it was clearly discharged 
by their breach. Denning, L. J. said of 
the defendant’s consent to postponement: 


“Whether it be called waiver or for- 
bearance on his part, or an agreed varia- 
tion or substituted performance, does 
not matter. It is a kind of estoppel. By 
his conduct he evinced an intention to 
affect their legal relations. He made, in 
effect. a promise not to insist on his 
strict legal rights. That promise was 
intended to be acted on, and was in fact 
acted on. He cannot afterwards go back 
on it.” 


This is consistent with his frequently 
expressed view that “we have got far 
beyond the old common law estoppel 
now. We have a new estoppel which af- 
fects legal relations. A tenant who had 
encroached on an adjoining building, as- 
serting that it was comprised in the 
Jease, was not allowed afterwards to say 
that it was not included in the lease. A 
tenant who had lived in a house rent- 
free by permission of his landlord, there- 
by asserting that his original tenancy 
had ended, was not afterwards allowed 
to say that his original tenancy continu- 
ed. The principle of promissory estop- 
pel operates only where there is an al- 
ready existing legal relationship because 
“it is a shield not a sword”. i.e. it may 
afford a defence against otherwise en- 
forceable rights. Denning L, J. said in 
(1951) 1 All ER 767: 
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‘Seeing that the principle never 
stands alone as giving a cause of action 
itself, it can never do away with the 
necessity of consideration when that is 
an essential part of the cause of action.’ 

has been held that promissory 
estoppel differs from estoppel properly 
so called in that the representation relied 
upon need not be one of present fact. 
It may be of law, e, g. legal relations and 
as to the future, 

But mere acts of indulgence, parti- 
cularly in commercial transactions, do 
not create rights.” 

12. It may then be of interest to 
see as to how our Law Courts and parti- 
cularly their Lordships of the Supreme 
Court have applied the said doctrine. In 
Hamdard Dawakhana v. Union of India, 
AIR 1960 SC 554 their Lordships of the 
Supreme Court elucidated the distinction 
between delegated legislation and condi- 
tional legislation in the following words:—~ 

“Thus when the delegate is’ given 
the power of making rules and regula- 
tions in order to fill in the details to 
carry out and subserve the purposes of 
the legislation, the manner in which the 
requirements of the statute are to be met 
and the rights therein created to be en- 
joyed it is an exercise of delegated legis- 
lation. But when the legislation is complete 
in itself and the legislature has itself made 
the law and the only function left to the dele- 
gate is to apply the law to an area or to 
determine the time and manner of carrying it 
into effect, it is conditional legislation. To 
put it in the language of another American 
case: 

“To assert that a law is less than a law 
because it is made to depend upon a future 
event or act is to rob the legislature of the 
power to act wisely for the public welfare 
whenever a law is passed relating to a state 
of affairs not yet developed, or the things 
future and impossible to be fully known.” 
ke proper distinction there pointed out was 


“The legislature cannot delegate its power 
to make law, but it can make a law to dele- 
gate a power to determine some fact or state 
of things upon which the law makes or intends 
to make its own action depend. There are 
many things upon which wise and useful le- 
gislation must depend which cannot be known 
to the law making power, and, must therefore 
be subject of equity and determination outside 
the hall of legislature. — (in Locke’s Appeal 
72 pa. 491; Field and Co. v. Clark, (1892) 143 
US 649).” : 

But the discretion should not be so wide 
that it is impossible to discern its limits. 
There must instead be definite boundaries with- 
in which the powers of the administrative au- 
thority are exercisable. Delegation should not 
be so indefinite as to amount to an abdication 
of the legislative function—Schwartz—Ameri- 
can Administrative Law, page 21.” 
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13. The learned counsel for the peti- 
tioners urged that this would be a case of con- 
ditional legislation and not of delegated legis- 
lation and, therefore, the act of making an 
Act operative from a certain date would pure- 
ly be an executive act and, therefore, the prin- 
ciple of Promissory Estoppel should be made 
applicable. It was contended that when the 
auctions had already been held and the fact 
was known to the State Government, Notifica- 
tion dated 14th September, 1972, (Respon- 
dents’ Annexure-4) should not have been issu- 
ed applying the M. P. Van Upaj (Vyapar Vini- 
yaman) -Adhiniyam, 1969, to the Sagar Divi- 
sion. Presently, we propose to deal with this 
aspect after discussing the limits set out by 
their Lordships of the Supreme Court. 


14. The case of AIR 1968 SC 718 was 
a case where relying on the assurances given 
by the Government the respondent Company 
had exported goods to Afghanistan to the 
maximum limit permissible under the Export 
Promotion Scheme for Woollen Textiles and 
Woollen goods promulgated by the Central 
Government. After such exports the Govern- 
ment refused to sanction imports up to the 
permissible limit, but sanctioned it to the 
extent of practically one-third of that limit. It 
was under those circumstances that their Lord- 
ee adverting to the decided cases laid down 

“Under our jurisprudence the Govern- 
ment is not exempt from liability to carry out 
the representation made by it as to its future 
conduct and it cannot on some undefined and 
undisclosed grounds of necessity or expediency 
fail to carry out the promise solemnly made 
by it, nor claim to be the Judge of its own 
obligation to the citizen on an ex parte ap- 
praisement of the circumstances in which the 
obligation has arisen.” 
In that view their Lordships of the Supreme 
Court agreeing with the High Court dismiss- 
ed the appeal of the Union of India and there- 
by the order of the Textile Commissioner as 
affirmed by the Central Government impos- 
ing cut in the import entitlement by the res- 
pondents stood set aside and the Joint Chief 
Controller of Imports and Exports was direct- 
ed to issue to the respondents import certifi- 
cates to the extent of the exports actually 
made. Even so, we may observe that their 
Lordships applied the doctrine of Promissory 
Estoppel to a purely executive act of the Gov- 
ernment, which pertained to a scheme framed 
by the Government in respect of which the 
Government had made a public declaration. 


15. In the case of Century Spg. and 
Mfg. Co. Ltd. v. The Ulhasnagar Municipal 
Council, AIR 1971 SC 1021, their Lordships 
of the Supreme Court made the following ob- 
servations:— 


“Public bodies are as much bound as pri- 
yate individuals to carry out representations of 
facts and promises made by them, relying on 
which other persons have altered their posi- 
tion to their prejudice. The obligation arising 
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against an individual out of his representation 
amounting to a promise may be enforced ex 
contractu by a person who acts upon the pro- 
mise: when the law requires that a contract 
enforceable at law against a public body shall 
be in certain form or be executed in the man- 
ner prescribed by statute, the obligation if the 
contract be not in that form may be enforced 
against it in appropriate cases in equity. In 
AIR 1968 SC 718 this Court held that the 
Government is not exempt from the equity 
arising out of the acts done by citizens to their 
prejudice, relying upon the representations as 
to its future conduct made by the Govern- 
ment. This Court held that the following ob- 
servations made by Denning, J., in (1949) 1 
KB 227 applied in India. 


‘The Crown cannot escape by saying that 
estoppels do not bind the Crown for that doct- 
tine has long been exploded. Nor can the 
Crown escape by praying in aid the doctrine 
of executive necessity, that is, the doctrine that 
the Crown cannot bind itself so as to fetter 
its future executive action.’ 

We are in this case not concerned to deal 
with the question whether Denning, L. J., was 
tight in extending the rule to a different class 
of cases as in Falmouth Boat Construction Co. 
Ltd. v. Howell, (1950) 1 All ER 538, where 
he observed at page 542:— 


‘Whenever Government officers in their 
dealings with subject take on themselves to as- 
sume authority in a matter with which the 
subject is concerned, he is entitled to rely 
on their having the authority which they as- 
sume. He does not know, and cannot be ex- 
pected to know, the limits of their authority, 
and he ought not to suffer, if they exceed it.’ 
It may be sufficient to observe that in appeal 
from that judgment Howell v. Falmouth Boat 
Construction Co. Ltd., (1951) 2 All ER 278, 
Lord Simonds observed after referring to the 
observations of Denning, L. J.: 


‘The illegality of an act is the same whe- 
ther the action has been misled by an assump- 
tion of authority on the part of a government 
officer however high or low in the hierarchy. 
* * * ® * * The question is whether the cha- 
racter of an act done in face of a statutory 
prohibition is affected by the fact that it had 
been induced by a misleading assumption of 
authority. In my opinion the answer is clear- 
ly No’.” 


In the said case the Municipal Committee 
had given assurances regarding octroi duty and 
the High Court had refused to apply the doct- 
rine of Promissory Estoppel. Their Lordships 
of the Supreme Court, however, reversed the 
decision of the High Court and remanded the 
case for a proper decision. 

16. The case of The State of Orissa v. 
Harinarayan Jaiswal, AIR 1972 SC 1816, wasa 
case of liquor contracts having been auctioned 
and subsequent refusal of the Government to 
confirm those auction sales; wherein their 
Lordships made the following observations:— 
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“Tt was next urged that having had re- 
course to the auction method once, the Gov- 
ernment was precluded from either calling for 
tenders or to sell by negotiation. The High 
Court has accepted that contention. We are 
unable to agree with the High Court in its 
conclusion. Neither the provisions of the Act 
nor the order issued by the Government lends 
any support to such a conclusion. Once the 
Government declines to accept the highest bid, 
the auction held became useless. Similar is the 
effect when the Government refused to accept 
the highest tender. That left the Government 
free to have recourse to other methods. The 
power given to the Government by the Act 
to sell the exclusive privilege in such other 
manner as it thinks fit is a very wide power. 
That power is unrestricted. It undoubtedly in- 
cludes the power to sell the privileges in ques- 
tion by private negotiation.” 


In that case their Lordships upheld the action 
of the Government by observing that the Ex- 
cise Act gave power to the Government to 
sell the exclusive privilege of trading in liquor 
in any other manner as it might think neces- 
sary and such power, according to their Lord- 
ships, would be unrestricted and it would in- 
clude the power to sell the privileges by pri- 
vate negotiation. This case would be an au- 
thority for the proposition that even though 
auction. sales might be held the Government 
would not be precluded from refusing to con- 
firm the auction sale and instead resorting 
to any other method of selling the privileges. 
17. The learned counsel for the res- 
pondents, however, invited attention to the ob- 
servation of a Division Bench of this Court in 
Rangram and Co. v. State of M. P., M. P. 
No. 616 of 1971, D/- 20-1-1972 (Madh. Pra.); 
wherein the Division Bench considered the 
said Supreme Court cases relating to the doct- 
tine of Promissory Estoppel and particularly 
the cases, namely, State of Assam v. Keshab 
Prasad Singh, AIR 1953 SC 309; Guruswamy 
v. State of Mysore, AIR 1954 SC 592; Badri- 
prasad v. State of M. P., AIR 1966 SC 58; 
The Union of India v. Anglo Afghan Agen- 
cies etc., AIR 1968 SC 718 and Century. Spg. 
& Mfg. Co. Ltd. v. Ulhasnagar Municipal 
Council, AIR 1971 SC 1021. It is true that the 
Division Bench in the said case refused to ap- 
ply the doctrine of Promissory Estoppel as in 
tbe opinion of the learned Judges no rights 
had accrued in favour of the petitioner Com- 
pany. However, in the present case we have 
clearly expressed the opinion that the doctrine 
cannot be made applicable to lesgislative or 
quasi-legislative functions. But all the same 
we would rely on the observations made by 
the said Division Bench to hold that no rights 
whatsoever accrued in favour of the other 
petitioners excepting M/s. Babulal and Com- 
pany and, therefore, even if it were to be as- 
sumed that the doctrine might be applied to 
such a situation, we would decline to apply 
the doctrine of Promissory Estoppel as no 
rights accrued in favour of the other peti- 
tioners. As regards the petitioner, M/s. Babu- 
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lal and Co. (M. P. No. 684 of 1972), the 
remedy would be elsewhere and not by in- 
voking the prerogative powers of this Court 
as presently we propose to illustrate. 


18. Thus, there is no doubt that their 
Lordships of the Supreme Court have applied 
the doctrine of Promissory Estoppel to cer- 
tain situations. Even so, we are of the opin- 
jon that the doctrine can be applied only to’ 
executive acts and not to legislative acts or 
quasi-legislative acts. We might go a little fur- 
ther and assert that even if the action neces- 
sary for application of conditional legislation 
be considered to be an executive act, still, in 
our opinion, the principle of Promissory Estop- 
pel cannot be applied to such actions because 
the power conferred on the Government would 
be the power given by the legislature and at 
any rate even acts in the nature of applying 
statutes as per the provision made by the legis- 
lature, in our opinion, would be more or less 
quasi-legislative acts and not purely executive 
acts. We feel that there can be no estoppel 
against legislature and similarly the doctrine 
of estoppel cannot be applied against any au- 
thority which is trying to carry out the inten- 
tion of the legislature in the matter of apply- 
ing statute in the manner provided by the 
legislature. For this reason we would decline 
to apply the doctrine of Promissory Estoppel 
to such actions of the Government, which may 
either be considered to be executive in nature 
or quasi-legislative in nature, but which origi- 
nate in the power conferred by the legisla- 
ture in the matter of applying enactments to 
areas or from certain dates or upon fulfilment 
of certain conditions. 


19. This doctrine is the only basis of 
the relief sought by the present petitioners. 
Even. assuming that M/s. Babulal and Co., in 
whose favour certain rights were created, 
might be entitled to some relief against the 
respondents, we may observe that the provi- 
sions of the M. P. Van Upaj (Vyapar Viniya- 
man) Adhiniyam, 1969, create an absoluts 
monopoly in the State and prohibit any private 
trading except in the manner laid down by 
Sec. 5 of the said Act. We may usefully re- 
produce Section 5 of the said Act, which is as 
follows:— f 

‘S. 5.— Restriction on purchase or trans- 
port of specified Forest produce.— 

(1) On the issue of a notification under 
sub-section (3) of Section 1 with respect to 
any area, no person other than,— 


(a) the State Government; 

(b) an officer of the State Government 
authorised in writing in that behalf, or 

(c) an agent in respect of the unit in 
which the specified forest produce is grown 
or found; : 
shall purchase or transport such specified 
forest produce in such area. 

Explanation I— Purchase shall include 
purchase by barter. 

Explanation II— Purchase of specified 
forest produce from the State Government or 
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the aforesaid Government Officer or agent or 
a licensed vendor shall not be deemed to 
bc a purchase in contravention of the provi- 
sions of this Act. 

Explanation II— A person having no in- 
terest in the holding who has acquired the 
right to collect the specified forest produce 
grown or found on such holding shall be 
deemed to have purchased such produce in 
contravention of the provisions of this Act. 


(2) Notwithstanding anything contained in 
sub-section (1}— 

(a) a grower of forest produce other than 

ahua may transport his produce from any 
place within the unit wherein such produce is 
grown or is found to any other place in that 
Wnit, and a grower of Mahua may possess and 
wtansport Mahua from any place within the 
district where such Mahua is grown or is 
found to any place within that district; 

(bD) any person may transport the specifi- 
ed forest produce not exceeding the quantity 
as may be prescribed from the place of pur- 
chase of such produce to the place where such 
produce is required for his bona fide use of 
fos consumption; 

(c) specified forest produce purchased 
from the State Government or any officer or 
agent specified in the said sub-section by any 
person for manufacture of goods within the 
State in which such specified forest produce 
is used as raw material or by any person for 
sale outside the State or by the licensed ven- 
dor may be transported by such person in ac- 
cordance with the terms and conditions of a 
permit to be issued in that behalf by such 
authority and in such manner as may be pres- 
cribed; and 

(d} any person having right of nistar in 
any forest in respect of any specified forest 
produce under any law for the time being in 
force may transport such produce for his do- 
mestic use for consumption in such quantity 
and subject to such terms and conditions as 
may be prescribed. 


(3) Any person desiring to sell the specifi- 
ed forest produce may sell them to the afore- 
said Government Officer or agent at any depot 
situated within the said unit; 

Provided that the State Government, the 
Government Officer or agent shall not be 
bound to repurchase the specified forest pro- 
duce once sold.” 


20. Thus, no petitioner can claim to 
trade in the said forest produce notified with 
effect from the date of notification, ie. from 
14-9-1972 onwards. As there is an absolute 
ban on any private trading, we are of opinion 
that no law Court would grant the petitioners 
the relief of specific performance of contract, 
which the petit*oners want by seeking writs in 
the present cases. They in fact want a Writ 
of Mandamus requiring the respondents to 
confirm their auction sales and to allow them 
to work out the forests for the period of auc- 
tion. In view of the statutory ban imposed 
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on private trading, such a relief can evident- 
ly not be granted. Thus, even if it were to 
be assumed that certain rights were accrued 
in favour of M/s. Babulal and Company, the 
remedy would be elsewhere. If the said peti- 
tioner so chooses and if any legal remedy be 
available under the law, it is for M/s. Babu- 
lal and Company to enforce it by claiming 
damages for a breach of contract. But, in no 
case can the said petitioner claim any speci- 
fic relief much less any Writ of Mandamus of 
the kind prayed for. As regards others, no 
rights have accrued in their favour because the 
acceptance was never communicated to those 
petitioners. 


21. It was, however, contended by the 
learned counsel for the petitioners that the 
fact that an order of acceptance had been pass- 
ed by the competent authority should be suff- 
cient to hold that certain rights accrued in 
favour of the other petitioners. We may ob- 
serve that in a case of contract communica- 
tion to the other side or putting the com- 
munication in transit which would be beyond 
the control of the sender, would be a neces- 
sary ingredient for creation of any right in 
favour of the party who is sought to be com- 


municated to. Therefore, unless by some 
communication made to the petitioner any 
Tights in their favour are sought to 


be created it is futile to contend 
that their case is on a par with the case 
of M/s. Babulal and Co. To accept this con- 
tention would be to give a go by to the prin- 
ciples of the Indian Contract Act, 1872. 


22. It was also argued by the learned 
Advocate-General on behalf of the respondents 
that there was no contract as prescribed by 
Article 299 (1) of the Constitution of India. 
In this connection we may only observe that 
their Lordships of the Supreme Court have 
departed from the traditional notion and have 
laid down that under certain circumstances a 
contract might be inferable if there be some- 
thing in writing from which the terms can 
be ascertained and its acceptance can be deter- 
mined. However, in the view that we take 
regarding applicability of the doctrine of Pro- 
missory Estoppel, we do not think it neces- 
sary to discuss the question of compliance with 
Article 299 (1) of the Constitution of India. 


23. As a result of the discussion afore- 
said, these petitions fail and are accordingly 
dismissed with costs. Counsel’s fee in each 
case shall be Rs. 200/-, if certified. The out- 
standing amount of the security deposit after 
deduction of costs shall be refunded to the 
petitioner in each of these cases. 


Petition dismissed. 
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(ANDORE BENCH) 
A. P. SEN AND G. L. OZA, JI. 

Moolchand and another, Applicants v. 
Indore Municipal Corporation and another, 
Respondents. 

M. P. 59 of 1970, D/- 30-1-1973. 


Index Note: — (A) Madhya Pradesh 
Municipal Corporation Act (23 of 1956), Sec- 
tions 295 and 403 — Appeal — Order of Com- 
missioner under Section 295 refusing sanction 


for construction is appealable under Sec- 
tion 403 (2) (a). (Para 7) 


Index Notes — (B) Madhya Pradesh 
Monicipal Corporation Act (23 of 1956), Sec- 
tion 421 (1) — Order of Appeal Committee 
granting sanction for erection by reversing 
Commissioners order -- Reference to Gov- 
ernment by Commissioner is competent under 
Section 421 (1) — CX-Ref:— Constitution of 
India, Articles 226 and 227). 

Brief Note: — (B) Section 421 (1) read 
with the Proviso to Section 295 shows that a 
reference to the State Government is compe- 
tent where the Commissioner or the Appeal 
Committee by a resolution or order, sanctions 
or refuses sanction for any construction. The 
Government acts within its jurisdiction in en- 
tertaining such reference and its order cannot 
be struck down under Articles 226 and 227. 

(Para 8) 


Index Note: — (C) Constitution of India, 
Article 226 — Principles of natural justice — 
Violation of — Effect —- Reference to State 
Government under Section 421, M. P. Muni- 
cipal Corporation Act — Opportunity of hear- 
ing to aggrieved party has to be given. 

(X-Ref:—- M. P. Municipal Corporation Act 
(23 of 1956), Section 421.) 

Brief Note: —- (C) The scheme of Sec- 
tion 421 of the Act is such that when the 
Government exercises jurisdiction under Sec- 
tion 421, it is bound to act in accordance with 
the principles of natural justice; and therefore, 
before passing a final order it is expected to 
afford an opportunity to the person concerned 
to make a representation and also the oppor- 
tunity of hearing. If no such opportunity of 
hearing is given to the aggrieved party, the 
order passed on the reference and the conse- 
quential orders cannot be allowed to stand. 

(Para 10) 

C. M. Chaphekar, for Applicant; B. P. 
Jhanjaria, for Opponent Nos. 1 and 2; S. S. 
Sharma, for Respondent No. 3; Present Addl. 
Govt. Advocate. 


OZA, J.:— This is a petition filed by the 
petitioner against an order passed by the State 
Government under Section 421 of the Madhya 
Pradesh Municipal Corporation Aet, 1956, 
(hereinafter called the Act) setting aside the 
order passed by the appeal committee of the 
Indore Municipal Corporation granting permis- 
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sion for construction of a overhanging balcony. 
which initially was refused by the Commis- q 
sioner of the Corporation. 


2. According to the petitioners, chey 
are the owners of House No. 3 on Street No. 
2, in Murai Mohalla, Sanyogitaganj, Indore 
within the limits of the Indore Municipal Cor- 
poration. The petitioner decided to recons- 
truct the house, and consequently on 30th 
June, 1967, they submitted an application for 
permission to build in accordance with the 
plan submitted: along with that application. 
They also submitted along with this applica- 
tion what was required under Section 294 of 
the Act. In the proposed plan, the petitioners 
had shown galleries projecting to the extent of 
3 feet on the lane in the eastern side and on 
the road on north side of the proposed build- 
ing. By his Dakhla No. 744 dated the 4th 
August 1967 the Commissioner of the Corpo- 
tation granted sanction for construction of the 
building but refused permission for the pro- 
posed gallery in the east and in the north of 
the building on the ground that construction 
of these galleries was contrary to the bye-laws. 
Against this order of the Commissioner the 
petitioners preferred an appeal to the Appeal 
Committee of the Corporation under Sec- 
tion 403 of the Act. The Appeal Committee 
after hearing the parties and inspecting the 
site by its order, dated 13th March, 1968, 
allowed the appeal and granted permission 
for construction of the galleries as prayed 
for. The Appeal Committee directed the 
Commissioner of the Corporation to grant 
sanction accordingly. Thereafter the Com- 
missioner filed a review petition on 13th 
March, 1968, under Section 403 (7) of the 
Act before the Appeal Committee for re- 
consideration of its order. The Appeal Com- 
mittee, after hearing the parties, dismissed 
the review petition by its order dated the 
22nd March 1969. According to the peti- 
tioners, after this order they again submitted 
plans for the construction of the galleries 
on 26th April, 1969, to the Commissioner for 
sanction in accordance with the directions of 
the Appeal Committee. According to the 
petitioners, after these plans were submitted 
the Commissioner was bound to grant sanc- 
tion to the petitioners. But when they did 
not receive any communication from the 
Commissioner for a period of sixty days 
from the date of submission of the plans 
afresh after the decision of the Appeal Com- 
mittee, they commenced the work and com- 
pleted the galleries as shown in the plan. 
This, according to the petitioners, was com- 
pleted in the middle of August, 1969. Ac- 
cording to the petitioners, on 1st September, 
1969, they received a letter from the Com- 
missioner, bearing No. 1271, dated the 30th 
August, 1969, stating that after the order of 
the Appeal Committee the Commissioner had 
made a reference to the Government and he 
had now received orders from the Govern- 
ment that the order of the Appeal Commit- 
tee may not be carried out. They submit- 
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ted a reply to the Commissioner stating that 
as they had received no communication from 
him for a period of sixty days and they pre- 
sumed the sanction as indicated in Sec- 
tion 295 of the Act, and therefore, they com- 
pleted the construction of the galleries. 
Thereafter the petitioners received a notice 
from the Commissioner (No. 847, DJ- 28-4- 
1970) stating that the State Government, by 
its letter No. 3542 dated the 18th March, 
1970, had accepted the reference made by 
him. The Commissioner, therefore, asked 
the petitioners to remove the construction 
of the galleries within one week; otherwise 
a gang would be sent to pull down the gal- 
Ieries constructed by the petitioners. Ag- 
grieved by this notice, the petitioners have 
filed this petition before this Court. 


3. It was contended on behalf of the 
petitioners that under Section 421 of the Act 
no reference could be made to the State 
Government in a matter pertaining to sanc- 
tion for building construction. It was also 
contended that alternatively that even if the 
Government had jurisdiction under Sec. 421 
of the Act, it was incumbent upon the Gov- 
ernment to give hearing to the petitioners 
before an order could be passed against them. 
According to the petitioners, no opportunity 
of hearing was at all given to them when 
the Government set aside the order of the 
Appeal Committee. It was further contend- 
ed that the provisions contained in Sec. 403 
(6) of the Act clearly lay down that the deci- 
sion of the Appeal Committee shall be final 
and consequently no reference could be con- 
sidered by the State Government. Learned 
Counsel for the petitioners contended that the 
language of Section 421 of the Act clearly 
goes to show that it would apply only to 
resolutions or orders of the Corporation or 
officers subordinate thereto which have to be 
carried out by the Corporation or its autho- 
Tities themselves; but in the present case 
nothing remained to be carried out by the 
authorities of the Corporation. It is appa- 
tent that no reference could be entertained 
by the State Government pertaining to 
orders passed in connection with the build- 
ing control. It was also contended that the 
provisions contained in sub-section (3) of Sec- 
tion 421 go to show that the Corporation is 
entitled to make representation in a reference 
being considered by the State Government 
and sub-section (4) of Section 421 clearly 
lays down that the Government can pass any 
order only after considering the representa- 
tion made by the Corporation. It was con- 
tended for the petitioner that in view of 
these provisions contained in Section 421, it 
would be applicable only to cases where Cor- 
poration in discharge of its functions either 
passes a resolution or decides to do a parti- 
cular act and the Government, while consi- 
dering the matter under Section 421, if finds 
that it is contrary to law, rules or bye-laws, 
it can suspend the operation of the resolu- 
tion or order and stop its execution; but 
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the Government could do this only after hear- 
ing the Corporation and giving it an oppor- 
tunity to represent. It was further contend- 
ed that even if it is found that Section 421 
of the Act confers jurisdiction on the State 
Government even in matters like the present 
one, where it is a third party which is in- 
volved and is expected to do something in 
accordance with the orders of the Corpora- 
tion authorities, still the State Government 
before passing an order against such party 
is expected to give it an opportunity of hear- 
ing. According to the petitioners, this being 
a matter pertaining to the rights of the citi- 
zens the State Government exercising powers 
under Section 421 of the Act is expected to 
follow the principles of natural justice; and 
consequently as the petitioners were not given 
any opportunity to represent or an opportu- 
nity of hearing, the order passed by the 
State Government could not be maintained. 


4, Shri Jhanjaria, appearing for Cor- 
poration, contended that Section 421 of the 
Act clearly confers jurisdiction on the State 
Government to consider any order of the 
Corporation, and to suspend and set it aside 
if it found to be contrary to law, by-laws or 
rules. He contended that Section 421 (1) is 
in two parts — the first refers to a resolu- 
tion or order of the Corporation or of any 
authority or officer subordinate thereto, and 
the other part refers to the doing of an act 
which is about to be done or is being done 
by or on behalf of the Corporation. Learn- 
ed counsel contended that the case in hand 
could clearly be covered by the first part of 
this sub-section which refers to a resolution 
or order of the Corporation, as the present 
matter concerns the resolution of the Appeal 
Committee, which is only a sub-committee 
of the Corporation itself. He contended that 
Section 295 of the Act is a provision under 
which the Commissioner had jurisdiction to 
refuse sanction for erection or re-erection 
of a building, and the proviso to this section 
itself states that an order granting or refus- 
ing sanction passed by the Commissioner may 
be suspended under Section 421 of the Act. 
According to the learned counsel, this goes 
to show that under Section 421 the State 
Government has jurisdiction to consider and 
modify an order pertaining to erection or re- 
erection of a building passed by the Commis- 
sioner and modified by the Appeal Com- 
mittee. He also contended that in fact the 
appeal to the Appeal Committee itself was 
without jurisdiction as the provisions con- 
tained in Section 293 (3) refer to an appeal 
to the District Court. According to the 
learned counsel, the provisions contained in 
Section 421 do not talk of any opportunity 
of hearing. 

5. Shri Sharma, Government Advo- 
cate for the State, contended that on a peru- 
sal of Section 421 and the proviso to Sec- 
tion 295 of the Act it cannot be doubted that 
the State Government has jurisdiction to 
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consider a reference as in the present case. 
As regards the opportunity of hearing, Shri 
Sharma contended there is nothing in the 
provisions of Section 421 to indicate that 
there is any right with the petitioners to get 
an opportunity of hearing. In the alterna- 
tive, he contended that the order passed is 
only about the suspension of the order of 
the Appeal Committee, and the Government 
may grant an opportunity of hearing to the 
petitioners before a final order is passed in 
the case. 


6. Shri Chaphekar for the petitioners 
contended that as regards the jurisdiction of 
the Appeal Committee, Section 403 of the 
Act clearly provides that against an order of 
the Commissioner about granting or refus- 
ing a licence or permission an appeal would 
lie to the Appeal Committee, and in sub-sec- 
tion (2) (a) of this Section the orders shown 
to be appealable include orders under Sec- 
tion 295 of the Act. According to the learn- 
ed counsel, the order of the Commissioner 
refusing sanction for the galleries in the pre- 
sent case is apparently an order under Sec- 
tion 295, and consequently the Appeal Com- 
mittee or the Corporation had jurisdiction to 
entertain the appeal. As regards the ques- 
tion about opportunity of hearing, learned 
counsel contended that although it is not 
specifically provided for, when the Govern- 
ment considers a reference which involves a 
right of a citizen to build, it is bound to act 
in accordance with the principle of natural 
justice and consequently the order could not 
be justified at the back of the petitioners 
without affording any opportunity to them. 


7. The order passed by the Commis- 
sioner refusing sanction for the galleries is 
apparently an order under Section 295 of the 
Act. This order is clearly appealable under 
Section 403. Sub-section 2 (a) of Section 403 
provides that any person aggrieved by any 
notice or order issued or other action taken 
by the Commissioner under the Sections spe- 
cified in the provisions including Section 295 
of the Act may appeal to the Corporation. It 
cannot, therefore, be doubted that the Ap- 
peal Committee had jurisdiction to hear the 
appeal, and the order passed by the Appeal 
Committee allowing the appeal and refusing 
the review as prayed for by the Commissioner 
is within the jurisdiction of the Appeal Com- 
mittee, 

8. Sub-section (1) of Section 421 pro- 
vides as under— 


“421 (1). If the Government is of opinion 
that the execution of any resolution or order 
of the Corporation or of any other autho- 
rity or officer subordinate thereto or the do- 
ing of any act which is about to be done or 
is being done by or on behalf of the Corpo- 
ration, is not in conformity with law or with 
the rules or bye-laws made thereunder, or is 
likely to lead to a breach of the peace or 
to cause injury or annoyance to the public 
or to any class or body of persons or is 
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likely to cause waste of or damage to Muni- 
cipal Funds, the Government may by order 
in writing, suspend the execution of such 
resolution or order or prohibit the doing of 
any such act.” 

Apparently this sub-section is in two parts. 
The first part refers to the execution of any 
resolution or order of the Corporation or of 
any other authority or officer subordinate 
thereto. The second part, which has been 
joined with the first by the word ‘or’ refers 
to the doing of any act which is about to 
be done or is being done. The second part 
has been further limited to ‘being done by 
or on behalf of the Corporation’. Conse- 
quently the contention that where the appeal 
Committee has granted sanction nothing re- 
mains to be done by or on behalf of the 
Corporation and so this section would 
not be applicable, cannot be accepted. The 
present case would clearly fall within the 
ambit of the first part of the section which 
talks of the execution of any resolution or 
order and where it is not provided that the 
execution has to be by the Corporation or any 
authority on its behalf. Consequently this 
part of the section will cover cases where 
the Commissioner or the Appeal Committee, 
by a resolution or order, sanctions or refuses 
sanction for erection or re-erection of a 
building. This conclusion is also supported 
by the proviso to Section 295 of the Act. 
That proviso reads thus— 

“Provided that if an order granting or 

refusing such sanction is suspended under 
Section 421 the period prescribed by this 
sub-section shall commence to run afresh 
from the date of communication of final 
order under the said sanction by the Gov- 
ernment.” 
This proviso, therefore, clearly contemplates 
the suspension of an order under Section 295 
by the Government exercising jurisdiction 
under Section 421 of the Act. It cannot, 
therefore, be doubted that a reference made 
to the Government under Section 421 of the 
Act can be considered by the Government, 
and it will be within the jurisdiction of the 
State Government to suspend or modify an 
order or resolution passed by the Commis- 
sioner or the Corporation (Appeal Commit- 
tee) pertaining to sanction or refusal of sanc- 
tion to the construction or reconstruction of 
a building. In this view of the matter, there- 
fore, when aggrieved by the order of the 
Appeal Committee the Commissioner made 
a reference to the State Government and the 
State Government entertained that reference, 
it was within its jurisdiction to do so, and, 
therefore, the order of the State Government 
cannot be struck down in a petition under 
Articles 226 and 227 of the Constitution. 


9. The order passed by the srate 
Government under Section 421 of the Act 
is not before us. The Commissioner has 
only informed the petitioners about the 
order, and this was followed up by a notice 
to the petitioners 


to demolish the alleged 
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galleries which have been constructed. In 
these circumstances, therefore, the contention 
that a final order is not yet passed by the 
State Government does not appear to be 
justified and cannot be accepted. It cannot 
also be doubted that the Commissioner’s 
action in issuing a notice calling upon the 
petitioners to pull down the galleries, which 
have been constructed in between, clearly 
goes to show that the State Government by 
its order under Section 421 of the Act has 
set aside the order passed by the Appeal 
Committee. It is not in dispute that this 
order was passed by the State Government 
without affording any opportunity to the 
petitioners. 


10. The scheme of Section 421 of 
the Act indicates that on reference or other- 
wise if the State Government forms an opin- 
ion that the execution of any resolution or 
order is not in conformity with law or rules 
or bye-laws, it can suspend the execution of 
such a resolution, and a copy of such an 
order of the Government will be sent to the 
Corporation by the Government as provid- 
ed for in sub-section (2) of Section 421 of 
the Act. Sub-section (3) contemplates that 
after the receipt of this order if the Corpora- 
tion wants to represent, it can submit a re- 
presentation to the Government against such 
an order, sub-section (4) provides that it is 
only after the consideration of such repre- 
sentation that the Government may either 
cancel, modify or confirm the order already 
passed under sub-section (1) or take such 
action in the matter as may be considered 
fit in circumstances of the case. The scheme 
of Section 421 clearly indicates that in the 
first place the Government can only pass an 
order suspending the execution of an order 
or resolution. Thereafter it can pass a final 
order only after affording an opportunity to 
the Corporation to file a representation. This 
clearly goes to show that no order against 
the Corportion can be passed by the State 
Government without affording an opportunity 
to the Corporation. Apparently, therefore, 
when the State Government acts under Sec- 
tion 421 of the Act, it is expected to fol- 
low the principles of natura] justice. In 
view of this scheme of the section, it can- 
not be contended that when the matter re- 
fers to a private individual whose rights are 
involved, the Government is expected to act 
under Section 421 of the Act without afford- 
ing him any opportunity of representation or 
hearing. In that case as well, the State 
Government is expected to follow the princi- 
ples of natural justice. Consequently when 
the Government exercises jurisdiction under 
Section 421 of the Act, it is bound to act 
in accordance with the provisions of natural 
justice, and therefore, before passing a final 
order it is expected to afford an opportunity 
to the person concerned to make a represen- 
tation and also the opportunity of hearing. 
Admittedly, in the present case, before pass- 
ing the final order setting aside the order of 
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the Appeal Committee giving sanction to the 
petitioners for construction of galleries, the 
State Government had afforded no opportu- 
nity to the petitioners either of hearing or of 
making a representation. Consequently the 
order passed by the State Government set- 
ting aside order of the Appeal Committee 
cannot be maintained and so the order of 
the Commissioner dated the 30th August, 
1969, informing the petitioner that the order 
of the Appeal Committee cannot be com- 
plied with, cannot also be allowed to stand. 
Similarly the notice dated 28th April, 1970, 
saying that the reference made to the Gov- 
ernment has been accepted, and, therefore, 
calling upon the petitioner to remove the 
galleries cannot also be allowed to stand. 


11. Consequently the petition is al- 
lowed. The order in question of the Gov- 
ernment, the order of the Commissioner dated 
the 30th August, 1969, and the notice issued 
by the Commissioner, dated the 28th April, 
1970, are all quashed. The petitioners shall 
be entitled to costs of this petition. Coun- 
sel’s fee Rs. 100/- if certified. Security 
amount deposited by the petitioners shall be 
refunded to them. 


Petition allowed. 
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Radha Krishna, Appellant v. Anoop 
Chand and others, Respondents. 


First Appeal No. 102 of 1965, D/- 29-1- 
1973, against decree by H. B. Sharma, A. D. 
J. Shivpuri, DJ- 30-7-1965. j 

Index Note: — (A) Limitation Act 
(1908), Section 20 (2) — Legal fiction onder, 
meatag to mortgagee in possession — Nature 
of. 

_ , Brief Note: — (A) Where the mortgagee 
is in possession the receipt of rent by him 
is, by legal fiction, treated as payment by the 
mortgagor. and requirements as to handwrit- 
ing and signature are dispensed with. This 
principle is applicable not only to the rent 
received from the cultivable land but is 
also applicable to the rent received from a 
house or house site. (1878-80) ILR 2 Mad 
165, Dissented from. (Case Law Discussed). 

(Para 25) 

Index Note: —-(B) Limitation Act 
(1998), Section 19 — Acknowledgment under 
— What is. 

Brief Note: — (B) An express admis- 
sion of liability under a mortgage deed in 
the partition among mortgagors is an ac- 
knowledgment within Section 19 and a fresh 
period of limitation commences therefrom. 

(Para 28) 
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H. G. Mishra, for Appellant. 

SHY DAYAL, J.:— This appeal arises 
from a suit for sale of mortgaged property 
consisting of a two-storeyed building situate 
at Shivpuri. 

2. On August 11, 1943, a mortgage 
deed (Ex. P-2) for Rs. 8,500/- was executed 
by Anoopchand (defendant No. 1), Mehar- 
chand (defendant No. 2) and Santokchand, 
father of Vijaychand (defendant No. 3). This 
was a registered mortgage deed in which it 
was covenanted that the mortgage property 
could be redeemed on the expiry of five 
years. 

3. Again, on August 14, 1943, a 
second mortgage deed (Ex. P-3) was execut- 
ed by the three mortgagors, (sons of Sobha- 
chand) for Rs. 2,500/-. The new mortgage 
debt was repayable along with the earlier 
one. 


4, These mortgage deeds were execut-. 


ed in favour of Pyarelal and Amarlal (de- 
fendant No. 4), Pyarelal is dead. Jagdish 
Prasad (defendant No. 5) and Kishanlal (de- 
fendant No. 6) are sons of Amarlal. 

5. On August 11, 1960, Amarlal, 
Jagdish Prasad and Kishanlal transferred to 
Radhakrishna (plaintiff) their mortgages 
rights under a registered deed of sale (Ex. 
P-1) for Rs. 11,000/-. 

6 -On August 13, 1960, Radha- 
krishna, purchaser of the mortgagee rights, 
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brought a suit for sale of the mortgage pro- 
perty for the recovery of Rs. 11,000/-, prin- 
cipal mortgage money under the two mort- 
gage deeds. It is common ground that the 
mortgagees were, at all times, in possession of 
the mortgage property and were recovering 
rent. 

7. Defendants Nos. 1, 2 and 3 resist- 
ed the suit on various grounds. Defendants 
Nos. 4, 5 and 6 admitted the plaintiff's claim. 
Meharchand (defendant No. 2) did not file 
any written statement. Anoopchand (defen- 
dant No. 1), while admitting execution of the 
mortgage deeds and also the receipt of con- 
sideration, contended that the recovery of 
Rs. 4,500/- had become barred by time and 
that the defendant Amarlal had agreed to 
discharge him from the liability of both the 
mortgages inasmuch as the mortgage property 
had fallen to the share of Santokchand in 
the family partition. Vijaychand (defendant 
No. 3), while resisting the suit, inter alia, 
denied the execution of both the mortgage 
deeds and also sale to the plaintiff. He fur- 
ther contended that the mortgages were usu- 
fructuary. The suit for sale was not main- 
tainable. Bar of limitation was pleaded in 
respect of both the mortgages. 

8. The trial Court recorded the fol- 
lowing findings. Santokchand and defen- 
dants Nos. 1 and 2 executed two mortgage 
deeds dated August 11, 1943 and August 14, 
1943. They were registered by competent 
authorities. The mortgagees (defendants Nos. 
4, 5 and 6) transferred their mortgagee rights 
to the plaintiff on August 11, 1960. San- 
tokchand and defendants Nos. 1 & 2 effected 
a partition of the family property among 
themselves, but Anoopchand was not dis- 
charged from the liability. A suit for sale 
was maintainable. Amarlal did not receive 
Rs. 11,000/- in. full satisfaction of the mort- 
gage debt. Thus, all the issues were decided 
in favour of the plaintiff, except No. 3 on 
the question of limitation, which was decided 
against him; the suit was dismissed as bar- 
red by time. It was held that the cause of 
action for the suit arose on August 11, 1948, 
when both the mortgage debts became pay- 
able, so that the last date for the suit to be 
brought was August 11, 1960, and since the 
suit was actually instituted on August 13, 
1960, it was barred by time. 


9. The only question in this appeal 
is whether the suit is within time by appli- 
cation of Section 20 (2) and Section 19 of 
the Limitation Act, 1908, which was in force 
when the suit was instituted. 


10. The mortgagees were in posses- 
sion of the suit house. They were receiving 
Tents, which amounted to part payment with- 
in the meaning of sub-section (2) of Sec- 
tion 20 of the Act, which reads thus:— 

“Where mortgaged land is in the posses- 
sion of the mortgagee, the receipt of the rent 
or produce of such land shall be deemed to 
be a payment for the purpose of sub-sec- 
tion (1).” 
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Therefore, by legal fiction, the requirement 
of sub-section (1) of Section 20 that part pay- 
ment must be in the handwriting of, or in a 
writing signed by, the person making the pay- 
ment, is dispensed with. This sub-section ap- 
plies to all mortgagees in possession but it is 
necessary that the mortgagee must be in pos- 
‘session. r 

14. The learned Judge of the Trial 
Court did not give to the plaintiff benefit of 
Section 20 (2) of the Act, because he follow- 
ed the decision in Gudur Ramakrishna Reddi 
v. Muniratnammal, AIR 1954 Mad 890 and 
held that the word ‘land’ in Section 20 (2) 
of the Act is restricted in its meaning to 
cultivable Jands and excludes from its pur- 
view a house or a building, or any site on 
which a house might have been built. It 
has been held in the above Madras case as 
follows:— 

“It appears to us, therefore, that the 
word ‘rent’? in Section 20 (2) must be cons- 
trued as ‘ejusdem generis’ with ‘produce’ 
and from such a reading it would follow 
that ‘land’ in that sub-section could only 
refer to cultivable land and would not in- 
clude either a house or even the site on which 
a house might have been built.” 

Their Lordships of the Madras High Court 
traced the legislative history of Section 20 (2) 
of the Act. 

12. In the Limitation Act of 1859, 
there was no provision corresponding to Sec- 

20 


tion 20. 

13. In the Limitation Act of 1871, 
there was Section 21 corresponding to Sec- 
tion 20 (1) of the 1908 Act. However, that 
section did not contain a provision corres- 
ponding to sub-section (2) of Section 20. 

14. In the Limitation Act of 1877, for 
the first time, a provision corresponding to 
Section '20 (2) of the present Act was insert- 
ed, but it was somewhat different. It read 
thus:— 

“Where mortgaged land is in the posses- 
sion of the mortgagee, the receipt of the pro- 
duce of such land shall be deemed to be a 
payment for the purpose of this section.” 

15. The reasoning advanced in the 
Madras case is that the provision contem- 
plated only lands capable of cultivation and 
yielding ‘produce’. Further, since it was 
held in Ummer Kutti v. Abdul Kadir, 
(1878-80) ILR 2 Mad 165, that when agri- 
cultural land was mortgaged with possession 
and the mortgagor took a lease of the land 
back from the mortgagee and paid rent 
under the lease, the receipt of rent did not 
fall within the provision, it was to remedy 
this anomalous position that in Section 20 
(2) of the 1908 Act, receipt of rent was also 
included as amounting to payment for the 
purposes of Section 29 (1). 

16. However, the Madras High 
Court held that the word “rent” in Sec. 29 
(2) must be construed as “ejusdem generis” 
with “produce” and, therefore, the word 
“land” necessarily means cultivable land and 
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it excludes from its purview a house or a 
site on which it has been built. 

17. With greatest respect, we are un- 
able to agree with their Lordships of the 
Madras High Court in the view they took. 
In our opinion, sub-section (2) of Section 20 
is applicable equally to a house and the site 
on which it stands, if mortgaged with posses- 
sion, as to cultivable land. In Stroud’s 
aut Dictionary (3rd Edition), it is stated 
thus:— 

“Though the word ‘land’ anciently meant 
‘whatsoever may be plowed’ and signified 
‘nothing but arable land’ yet in and since 
the time of Lord Coke, and now, it ‘Com- 
prehendeth any ground, soil, or earth, what- 
soever’, whether of freehold or copyhold te- 
nure.” 
“‘Land’ or ‘lands’ not only means the 
surface of the ground, but also everything 
(except gold or silver mines) on or over or 
under it, for cujus est solum ejus est usque 
ad coelum et ad inferos! Lord Coke calls 
the earth ‘the suburbs of heaven’. But though 
a devise of ‘Jands’ will generally carry the 
houses on it, yet of course, this does not 
hold where the testator evidently uses the 
term in contradistinction to ‘house’ ”. 


“In all Acts of Parliament since 1950 
‘land’ includes ‘messuages’ tenements and 
hereditaments, houses and buildings, of any 
tenure, unless where there are words to ex- 
clude houses and buildings, or to restrict the 
meaning to tenements of some particulas 
tenure (Interpretation of Acts Act, 1850).” 

In Jordan v. May, (1947) KB 427 it is 
held that land includes buildings and any 
machinery which was so affixed to the 
freehold as to become part of it. In Megh 
Raj v. Allah Rakhia, AIR 1947 PC 72, while 
interpreting the word ‘land’ in Item 21, List 
I, of Schedule 7, of the Government of India 
Act, 1935, the Privy Council held that the 
word ‘land’ should receive the widest cons- 
nanon unless for some reason it is cut 

own. 


18. The word ‘land’ in its general 
acceptation includes houses and the sites on 
which houses are built. For instance, in 
Article 125 of the Limitation Act, the word 
‘land’ includes a house and its site. (See 
Ralya Ram v. Sher Singh, (1910) 5 Ind Cas 
842; Soman Singh v. Uttam Chand, ILR 1 
Lah 69 = (AIR 1920 Lah 424) and Must. 
Amir Begum v. Must. Hussain Bibi, 58 Ind 
Cas 333 = AIR 1922 Lah 98). 

19, It is stated in 73 CJS 162:— 

“The word ‘land’ has, in Jaw, a well set- 
tled and a legal meaning. The word is a 
term of art, but it may be used in different 
SCNSES” TO It includes not only 
the face of the earth, but everything under 
it or over it, and has in its legal significa- 
tion an indefinite extent upward and down- 
ward, giving rise to the maxim, “Cujus est 
solum ejus est usque an coelum”. It inclu- 
des not only the soil or earth, but also things 
of a permanent nature affixed thereto, whe- 
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ther by nature or by the hand of man. ...... 

PEPE T E It also includes structures of 

a permanent character erected on the land, 24, 

such as buildings, fences, bridges. ............ id 


(Pp. 162, 163, 164) 
28. In Words and Phrases (Vol. 24), 


the statement is:—~ 

“At common law, ‘land’ includes all 
buildings of a permanent nature standing 
thereon, (P. 280). The word ‘land’ includes 
not only the soil, but everything attached to 
jt, whether attached by the course of nature, 
as trees, herbage, and fences. ............ The 
word ‘land’ in its legal signification, compre- 
hends any ground, soil, or earth whatever, 
and also has an indefinite extent upward as 
well as downwards, and therefore includes all 
castles, houses, and other buildings standing 
thereon.” 


21. We see no warrant for reading 
the word “rent” as ejusdem generis with 
“produce”. The word “rent” is not, in its 
proper acceptation, limited to rent from agri- 
cultural land. Neither the language of the 
section, nor the principle underlying it per- 
suades us to read the word “rent” as ejusdem 
generis with “produce”. We are clearly of 
the view that by adding the word “rent” in 
Section 20 (2), the legislature gave full ex- 
tent to its intention and enlarged the field 
of the section which is based on a sound 
principle. 

22. It was held in Anderson v. Ander- 
son, (1895) 1 QB 749, that the ejusdem gene- 
ris rule is one to be applied with caution 
and not stretched too far. See also Hynes 
v. Hynes, (1950) 2 All ER 879. To invoke 
the application of ejusdem generis rule, there 
must be a distinct genus or category. The 
specific words must apply not to different 
objects of a widely different character, but to 
something which can be called class or kind 
of objects. Where this is lacking, the rule 
cannot apply. See Hood-Barrs v. I. R. C, 
1946 All ER 768. It was held in Glasgow 
Corporation v. Glasgow Trawmay and Omni- 
bus Co., 1898 AC 631 at p. 634 that where 
the words are wide in their application, they 
are not to be qualified on the ground of 
their association with other words. In Allen 
v. Emmerson, (1944) 1 KB 362, a Jocal Act 
required that “theatres and other places of 
public entertainment” should be licensed. A 
question arose whether a fun fair, for which 
no fee was charged for admission, was with- 
in the Act. It was held to be so and that 
the ejusdem generis rule did not apply to 
confine the words “other places” to place of 
the same kind as theatres. 


23. In State of Bombay v. Ali Gul- 
shan, AIR 1955 SC 810, it was held:— 


“Apart from the fact that the rule must 
be continued within narrow limits, and gene- 
tal or comprehensive words should receive 
their full and natural meaning unless they 
are clearly restrictive in their intendment. It 
js requisite that there must be a distinct 
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genus, which must comprise more than one 
species, before the rule can be applied.” 


In Lila Vati Bai v. Bombay State, 
AIR 1957 SC 521 it was observed:— 

“The rule of ejusdem generis is intend- 
ed to be applied where general words have 
been used following particular and specific 
words of the same nature on the established: 
rule of construction that the Legislature pre- 
sumed to use the general words in a restrict- 
ed sense; that is to say, as belonging to the 
same genus as the particular and specific 
words. Such a restricted meaning has to be 
given to words of general import only where 
the context of the whole scheme of legisla- 
tion requires it. But where the context and 
the object and mischief of the enactment do 
not require such restricted meaning to be at- 
tached to words of general import, it be- 
comes the duty of the Courts to give those 
words their plain and ordinary meaning.” 


25. We are clearly of the view that 
the word “rent” cannot be read as ejusdem 
generis with “produce” in Section 20 (2) of 
the Act. 

The principle of sub-section (1) of Sec- 
tion 20 of the Act is that a payment on ac- 
count of a debt or of interest should give a 
fresh start of limitation for a suit for debts. 
In Rama Shah v. Lal Chand, 67 Ind App 
160 = (ATR 1940 PC 63 at p. 67) the Privy 
Council observed thus:— 

“The Indian Legislature may well have 

thought that a payment if made on account 
of the debt and evidenced by writing gave 
the creditor some excuse for further delay in 
suing, or was sufficient new proof of the 
original debt to make it safe to entertain an 
action upon it at a later date than would 
otherwise have been desirable.” 
The principle underlying sub-section (2) of 
Section 20 is that where the mortgagee is in 
possession, the receipt of rent by bim should 
be deemed to be payment and the legal fic- 
tion should dispense with the requirements 
of the section as to handwriting and signa- 
ture. Sub-section (2) is not controlled by 
sub-section (1). The receipt of rent by the 
mortgagee, by legal fiction, should dispense 
with the requirements of the section as to 
handwriting and signature. Sub-section (2) 
is not controlled by sub-section (1). The 
receipt of rent by the mortgagee, by legal 
fiction, is treated as payment by the mort- 
gagor. The object of the section is clearly 
to benefit the mortgagee in possession who 
Teceives rent or produce from the land. This 
view was also taken in Eressa Menon v. 
Abdul Rahiman, AIR 1926 Mad 1061. Thus, 
a receipt of the usufruct will be deemed to 
be payment in respect of the mortgage with- 
in the definition of Section 20 (1) of the Act 
and would give a fresh start of limitation 
from the date of such payment. 

26. We are unable to find any dis- 
tinction why this principle should apply to 
receipt of rent from cultivable land and not 
to rent from a building. This question was 
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posed before the Division Bench of the Mad- 
tas High Court, AIR 1954 Mad 890 and was 
answered thus:— 

“Tt is not for us to speculate as to why 

the mortgagee is not given the benefit of 
the extended period of limitation when he is 
put in possession of a house and not of 
land. We have only to construe the langu- 
age of the provision as it is.” 
With the utmost respect, we do not find any- 
thing in the language of the section to hold 
contrary to what we have said. We, there- 
fore, hold that Section 20 (2) of the Limita- 
tion Act, 1908, applies to rent received by 
a mortgagee with possession, not only of cul- 
tivable land but also in respect of a house 
and house site. The plaintiff is, therefore, 
entitled to the benefit of that section and the 
suit must be held to be within limitation. 


27. There is yet another ground for 
which the suit must be held within limitation. 
It is by giving the plaintif benefit of Sec- 
tion 19 of the Limitation Act. It may be re- 
called that there was a partition among the 
three brothers, Anoopchand, Santokchand 
and Meharchand. In this Court, the plain- 
tiff-appellant made an application for leave 
to amend the plaint. We granted him leave, 
framed the following issues and remitted 
them for enquiry and finding by the Trial 
Court:— 

“1 (a) Whether Santosh Kumar execut- 
ed the partition deed dated 7-7-40. 

(b) Whether it amounts to acknowledg- 
ment within the meaning of Section 19 of the 
Limitation Act, 1908. 

2 (a) Whether the said deed of parti- 
tion was executed by Meharchand and 
Anoopchand also. 

(b) Whether it amounts to acknowledg- 
ment within the meaning of Section 19 of 
the L. Act, 1908.” 

All the issues have been answered by the 
learned Additional District Judge in the affir- 
mative. When he gave opportunity to the 
parties to produce evidence in respect of the 
new issues framed by this Court, the plain- 
tiff examined Shrinarayan Nigam (P. W. 3) 
and Meharchand (P. W. 9). The defendant 
did not examine any witness. The partition 
deed (Ex. D-2) has been proved by the evi- 
dence of Shrinarayan Nigam (P. W. 3) and 
Meharchand (P. W. 9). No one has appear- 
ed before us to challenge this finding. We 
agree with the learned Additional Judge in 
his finding that the partition deed dated July 
7, 1950, registered on July 8, 1950 (Ex. D-2), 
was executed by all the three mortgagors, 
Anoopchand, Santokchand and Meharchand. 


28. The partition deed contains an 
express admission of the existing liability 
under the two mortgage deeds of August 11, 
1943 and August 14, 1943. This acknow- 
ledgment is clearly within Section 19 of the 
Limitation Act, 1908. Fresh period of limi- 
tation for the present suit started on July 7, 
1950. Since the suit was instituted on 
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August 13, 1960, it must be held within limi- ` 
tation. 

29. For these reasons, Issue No. 3 
must also be decided in favour of the plain- 
tiff and the finding of the Trial Court on that 
issue, in the judgment appealed from, must 
be set aside and it must be held that the 
suit is within time by virtue of both Sec- 
aoe 20 (2) and Section 19 of the Limitation 

ct. 

30. No other point was raised before 


us, 

31. The appeal is allowed. The judg- 
ment and\decree of the Trial Court are set 
aside. A preliminary decree for sale shall be 
passed in favour of the plaintiff-appellant 
against Anoopchand, Meharchand and Vijay- 
chand (defendants Nos. 1, 2 and 3), who shall 
also pay costs to the plaintiff in both the 
Courts. The other three respondents, Amar- 
lal, Jagdish Prasad and Kishanlal, shall bear 
their own costs in both the Courts. 

Appeal allowed. 


} 
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Second Appeal No. 810 of 1967, 
21-4-1972, against decree of S. M. 
Addl. Dist. J., Betul, D/- 17-12-1966. 

Index Note:— (A) Contract Act (1872), 

Sections 19 and 19-A — Voidable contracts 

— Sale caused by undue influence or fraud 

will be set aside under. 


Brief Note:— (A) The vendor was an 
illiterate woman belonging to scheduled 
tribe. There was absence of convincing 
proof about (i) independent advice (ii) pay- 
ment of sale consideration to her and (iii 
urgency to sell the suit property to the ven- 
dee-defendant (iv) reading over the sale-deed 
to vendor. The suit property constituted 


D/- 


. her entire property on which her livelihood 


depended. In the circumstances, the sale- 
deed was set aside on the ground of undue 
influence and fraud, the vendee not bein 
able to establish that the sale was fair, 
reasonable and equitable. (1887) 86 Ch D 
145 and 1929 AC 127 and (1888) 40 Ch D 
812, Relied on. (Paras 9, 10) 
Cases Referred: Chronological 
1929 AC 127 = 98 LJ (PC) 1, Inche 
Noriah v. Shaik Allie Bin Omar 
(1888) 40 Ch D 312 = 58 LJ Ch 118, 


ry v. Lane ; 
(1887) 36 Ch D 145 = 56 LJ Ch 1052, 
Alleard v. Skinner 
H. L. Khaskalam, for Appellants; D. M. 
Dharmadhikari, for Respondent. ` 
JUDGMENT:— This is a second ap- 
peal by the plaintiffs-appellants. 


EQ/HQ/C96/738/MBR 


2. Tbe suit of the _plaintiffs-appel- 
lants, which was for a declaration of their 
title to and possession of certain agricultural 
lands situate in village Ghat Pipariya, tahsil 
Multai, district Betul, was, inter alia, based 
on the following allegations; that the suit 
fields belonged to the mother of the plain- 
tiffs-appellants who were Gond illiterate 
women; that on the death of their mother, 
the suit fields along with some other fields 
were inherited by them; that after the death 
of their mother, the husband of plaintiff 
Koze looked after her fields; that the hus- 
band of Koze also died a few years before 
the filing of the suit; that the defendant- 
respondent, who was also a Gond, taking ad- 
vantage of the illiteracy of the plaintiff Mst 
Koze, induced her to go and live with 
him with a view to exploit her ignorance; 
that during the course of her stay with the 
defendant, the latter fraudulently got a sale 
deed executed by Mst. Koze in his favour on 
or about the 18th of February 1963; that 
thereafter the defendant induced the plain- 
tif Koze to go with him to Multai for the 
registration of the deed telling her that she 
had only to execute a theka-chitthi in res- 

ect of the suit fields in favour of the de- 
endant on condition that the defendant 
would maintain her and give her Rs. 40/- 
per year as maintenance allowance; that in- 
stead of getting a theka-chitthi executed, the 
defendant fraudulently got a sale deed exe- 
cuted by her for an ostensible consideration 
of Rs. 1,000/-; that the plaintiff Mst. Koze 
did not receive the said consideration nor 
any part of it then or ever; that the docu- 
ment was not read over to her nor explain- 
ed to her; that at the time of the registra- 
tion one currency-note was_ handed over to 
her which was subsequently taken back 
from her by the attesting witness Zanak; 
that after the execution of the said deed of 
sale, the defendant turned the plaintiff Mst. 
Koze out of his house; and that the deed 
of sale dated 18-2-1963 was obtained from 
ber by fraud and was invalid and ineffec- 
tive against her. In the result, the plain- 
tif Koze claimed that it be declared that 
the sale deed aforesaid was a bogus and 
fraudulent document and that possession of 
the suit fields be restored to her. 


8. The defendant-respondent con- 
tested the suit alleging, inter alia, that the 
plaintiff Mst. Koze was the sole and exclu- 
sive owner of the suit fields; that she had 
sold them to him of her own free will and 
volition; that he had practised no fraud or 
undue influence on her to induce her to 
execute the sale deed in question in his 
favour; that the consideration mentioned in 
the deed of sale had been paid to the plain- 
tiff Koze; that the suit had been brought by 
her at the instance of one Jiyalal who was 
financing the litigation and who had an eye 
on the fields. 

4. The trial Court dismissed the suit 
holding that the suit fields pelongan to Mst. 
Koze and that she had executed the sale 
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deed in question of her own free will and 
for a consideration, It further held that 
there was no fraud or undue influence prac- 
tised on the plaintif Mst. Koze to induce 
her to enter into the transaction in suit. On 
appeal, the judgment and decree of the trial 
Court were affirmed by the Additional Dis- 
trict Judge, Betul. 


5. In this second appeal, the learn- 
ed counsel for plaintiffs-appellants contends 
t on the fact and circumstances of the 
case it should have been held that the trans- 
action in question was vitiated because of 
fraud and undue influence. The facts and 
circumstances on which he contends that 
the inference of fraud and undue influence 
should be drawn are as follows: that the 
woman (the plaintiff Koze) was a Gond 
widow; that she was illiterate with no male 
member to help or guide her in her deci- 
sions; that the amount of the consideration 
had not been paid before the Sub-Registrar 
and, according to the plaintiff Mst, Koze, 
no amount of the sale consideration had 
ever been paid to her and that a currency- 
note of Rs. 100/-, which was given to her 
before the Sub-Registrar, had been taken 
back from her by one of the attesting wit- 
nesses after the registration of the sale deed; 
that the purchaser had admitted that he had 
not seen the fields before their purchase by 
him; that the defendant-purchaser had not 
made any enquiry as to why Mst. Koze was 
selling the suit felds; that the suit fields 
measuring about 18 acres and odd constitut- 
ed Mst. Koze’s entire property and that they 
were the sole means of her livelihood; that 
there was no evidence that the defendant- 
purchaser had even seen the revenue papers 
relating to the suit fields; that there was 
no receipt to evidence the payment of 
Rs. 700/- to the pa Mst. Koze prior to 
the execution and registration of the sale 
deed; and that the defendant-purchaser 
could not say what the real value of the 
fields was on the date of the sale. On the 
other hand, the facts and circumstances on 
which the learned counsel for the defendant- 
respondent relies for contending that there 
was no case of any undue influence or fraud 
are: that the plaintiff Mst. Koze lived with 
her brother-in-law Nazarsingh from whom 
she could take advice if it became neces- 
sary for her to do so; that, according to 
the defendant, the plaintiff Mst. Koze had 
bargained regarding the consideration for 
sale—she had initially asked for a price of 
Rs. 1,100/- and the bargain was ultimately 
struck at Rs. 1,000/-; that she had inde- 
pendent advice from the said brother-in-law 
of hers named Nazarsingh and could not, 
therefore, complain that she had no inde- 
pendent advice from anybody. 


6. It cannot be gainsaid that the 
suit fields were the sole means of livelihood 
of the plaintiff Mst. Koze who was an 
ignorant, illiterate Gond widow. The de- 
fendant-respondent, even though a Gond, 
was a male and the evidence on record 
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shows that he was certainly in a better 
position to strike an advantageous bargain 


with the plaintiff Mst. Koze. It is stated by . 


‘Kerr on Fraud and Mistake’, Seventh Edi- 
tion, page 223, that— 

“The principle on which the Court acts 
in relieving against transactions on the 
ground of yas a of footing between the 
parties is not confined to cases where a 
fiduciary relationcan beshown to exist, but 
extends to all the varieties of relations in which 
dominion may be exercised by one man over 
another, and applies to every case where in- 
fluence is acquired and abused, or where 
confidence is reposed and betrayed. Indeed, 


there is no fixed limit to this equity to set _ 


aside transactions on this ground. In cases 
where a fiduciary relation does not subsist 
between the parties, the Court will not, as it 
does where a fiduciary relation subsists, pre- 
sume confidence put and influence exerted; 
the confidence and the influence must in such 
cases be proved extrinsically, but when they 
are proved extrinsically the rules of equity 


are just as applicable in the one case as in 
the other.” 

In the leading case of Allcard v. Skinner, 
(1887) 86 Ch D 145 at P. 182, Lindlay, 


. J. said: 
“It would obviously be to encourage 

folly, recklessness, extravagance, and vice 

persons could get back their property 
which they foolishly made away with.... 
On the other hand, to protect people from 
being forced, tricked or misled in any way 
by others into parting with their prope 
is one of the most legitimate objects of 
laws. 


7. In Inche Noriah v. Shaik Allie 
Bin Omar, 1929 AC 127, a Malay woman, 
who was a widow of pa age and wholly 
illiterate, had executed a deed of gift of 
landed property in Singapore in favour of 
her nephew who had the management of 
all her affairs. Before executing the deed, 
the donor had independent advice from a 
lawyer who was held to have acted in 

ood faith. He was, however, unaware that 
e gift constituted practically the whole of 
the donor’s property and did not bring home 
to her mind that she could more prudently 
and equally effectively benefit the donee b 
bestowing the property upon him by wil : 
Their Lordships of the Privy 
aside the gift holding that— 

“In their Lordships? view the relations 
between the appellant and respondent are 
correctly summarized in the judgment of the 
trial Judge, and they are amply sufficient to 
raise the presumption of the influence of the 
respondent over the appellant and to render 
it incumbent upon him to prove that the 

ift was the spontaneous act of the appel- 
ant, acting under circumstances which en- 
abled her to exercise an independent will, 
and which justifed the Court in holding 
that the gift was the result of the free exer- 
cise of her will.” (p. 188). 

XXX XXX 
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It is necessary for the donee to prove 
that the gift was the result of the free exer- 
cise of independent will. The most obvious 
way to prove this is by establishing that the 

ift was made after the nature and effect of 
e transaction had been fully explained to 
the donor by some independent and quali- 
fied person so completely as to satisfy the 
Court that the donor was acting indepen- 
dently of any influence from the donee and 
with the full appreciation of what he was 
doing; and in cases where there are no 
other circumstances this may be the only 
means by which the donee can rebut the 
presumption.” (p. 185). 


8, In Fry v. Lane, (1888) 40 Ch D 
812, the poverty and ignorance of the ven- 
dor were held enough to throw the burden 
of proof on the purchaser. The result, said 
Kay, J., “is that where a purchase is made 
from a poor and ignorant man at a consi- 
derable undervalue, the vendor having no 
independent advice, a Court of equity will 
set aside the transaction. ...... e cir- 
cumstances of poverty and ignorance of the 
vendor and absence of independent advice 
throw upon the purchaser the onus of prov- 
ing, in Lord Selborne’s words, that the pur- 
chase was fair, just and reasonable”. 


9. In the instant case, the plaintiff 
vendor, besides being a member of a sche- 
duled tribe, viz., ‘Gond’, was a woman and 
illiterate. There is no adequate proof that 
she had independent advice. ere is no 
convincing proof that the sale consideration 
was paid to her. The suit property consti- 
tuted her entire property on which her 
livelihood depended; and there is nothing on 
record to establish that she was, for 
reason, in urgent need to sell the 

in suit. According to the plainti 
Koze, the stamp for the purchase had not 
been purchased by her but by the vendee 
and thatthe document had never been read 
over to her. According to Karansingh 
(P. W. 3), the suit fields were worth about 
Rs. 8,000/- at the time of the sale; while, 
according to Biraj (P. W. 4), they were 
worth Rs. 4,000/- in 1965 when he was 
examined. No doubt, these were estimates of 
the witnesses; but then the defendant-vendee 
himself says that he could not say what the 
value of the lands on the date he was exa- 
mined was, nor could he say what the value 
of the lands was on the date of the pur- 
chase, which amply suggests that he did 
not want to commit himself to the position 
that he had purchased the suit lands at an 
undervalue. The evidence of the defendant 
Makhansingh, who was examined as D. W. 1, 
was read over to me; and, in my opinion, 
that evidence does not satisfactorily esta- 
nn that the transaction was fair and above- 

oard. 


10. In the result, I am of opinion 
that the sale deed dated 18-2-1963 must be 
set aside on the ground of undue influence 


| 


some! 
roperty 





and fraud and as the initial burden which 





Mst. | 
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lay on the plaintiff Mst. Koze that she had 
been the victim of a frau ad been dis- 
charged by her and the defendant-respon- 
dent had not been able to establish that the 
sale was fair, reasonable and equitable. 

ll. The appeal is, therefore, allow- 
ed and the suit of the plaintiffs-appellants 
is decreed with costs throughout. The 
judgments and decrees of the Courts below 


are hereby set aside. 
Appeal allowed: 
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Index Note:— (A) Drugs and Cosmetics 
Act (1940), S. 23 (4) (iii) — Procedure on 
obtaining sample — Inspector must supply 
part of sample to person whose name etc. 
is disclosed under Section 18-A. 


Brief Note-— (A) Thus where the 
Drugs Inspector taking the sample from a 
chemist directed him to send one portion 
thereof to the person whose name was dis- 
closed under Section 18-A and there was 
nothing to show that the latter had any 
knowledge that the sample was sent to him 
by the Inspector there is a clear non-com- 
pliance with Section 23 (4) Gii). (Para 22) 


Index Note:— (B) Drugs and Cosmetics 
Rules (1945), Rule 66 — Cancellation of 
licence — Opportunity to show cause not 
given — Cancellation is not justified. 


Brief Note:— (B) ‘Thus where the 
licence was cancelled mainly on the ground 
that the drug sold by the licensee was found 
to be spurious by the Government analyst 
but the licensee was neither supplied with a 
portion of the sample as required by Sec- 
tion 23 (4) (iii) nor was he given a notice 
to show cause why the licence should not 
be cancelled on the ground that the drug 
was found to be spurious, the Collector 
clearly acted in violation of principles of 
natural justice. (Para 26) 
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Tamaskar, Goyt. Advocate, for Respondents. 


SHV. DAYAL, J.:— This is a petition 
under Article 226 of the Constitution for 
an order to a cancellation of the peti- 
tioner’s four licences under the Drugs and 
Cosmetics Act, 1940, and for restoration of 
= petitioner's stock seized by the Collec- 
or. 


_ _2 The petitioner held four licences 
in Forms 21, 21-B, 20 and 20-B (that is, 
to sell, stock or exhibit for sale, or distri- 
bute by retail drugs specified in Schedules C 
and C (1), and also drugs other than those 
specified in Schedules C and C (1) respec- 
tively) under Rules 61 (1) and 61 (2) of the 
Drugs and Cosmetics Rules, 1945, (herein- 
after called the Rules) framed under the 
Drugs and Cosmetics Act, 1940, (hereinafter 
called the Act), These licences were sub- 
ject to the conditions enumerated in them. 


8. Section 18 of the Act prohibits 
sale, etc., of any g or cosmetic, except 
under and im accordance with the condi- 
tions of a licence issued for such purpose by 
the licensing authority. Under Rule 59 of 
the said Rules, the Collector is the licensing 
authority. 

4, The licensing authority is em- 
powered under Rule 66 (1) of the Rules to 
cancel a licence, after giving the licensee an 
opportunity to show cause why such an 
order be not passed. The licensing authority 
has power to cancel a licence, either wholly 
or in respect of some of the substances to 
which it relates, if the licensee does not 
comply with any of the conditions of the 
licence or the provisions of the Act or the 
Rules. Under Rule 66 (2), a licensee, whose 
licence has been cancelled, may appeal to 
the State Government. 


5. It came to the notice of the 
Dine its ector that the petitioner had sold 
the drug, eel as ‘decadron’ to M/s. Jabal- 


pur Chemists, Jabalpur, and also to M/s. 
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Das Chemists, Jabalpur, the vials bearing 
batch No, IX-9806. These Chemists produc- 
ed cash memos No, 3172 dated April 9, 
1972, and No. 004668 dated April 11, 1972, 
respectively in respect of these sales of the 
drug. ‘The Drugs Inspector directed the 
petitioner to produce immediately the pur- 
chase invoice of the drug bearing batch 
No. TX-9306. The batch number was men- 
tioned in the cash memos issued by the 
petitioner as required by Rule 65 (5) (1) (c) 
of the Rules. 


6. The said notice issued by the 
Drugs Inspector, dated April 12, 1972, fur- 
ther required the petitioner to surrender the 
entire stock of decadron Biete batch 
No. IX-9806 immediately. is was follow- 
ed by another memo dated April 17, 1972, 
Paasi by the Drugs Inspector repeating the 
demand and further demanding the produc- 
tion of the cash memo books, e peti- 
tioner did not produce either the cash memo 
under which he had purchased the drug of 
that batch number, nor did he produce the 
cash memo books. When both these notices 
were not complied with, the Collector issu- 
ed a show cause notice on April 24, 1972. 
In that notice, he stated that the Drugs Ins- 
pector had issued to the petitioner memo- 
tanda dated April 12, 1972, and April 17, 
1972, whereby the petitioner was asked to 
produce the entire stock of decadron, along 
with cash memos, invoices and cash books, 
but the same had not been produced, which 
amounted to non-compliance with Rule 65 
(6) of the Rules, By this notice, the peti- 
tioner was asked to show cause within f:] 
days of the receipt of the notice, why its 
licence be not cancelled under Rule 66. 

7. On April 28, 1972, the petitioner 
wrote to the Collector that earlier on the 
same day “necessary documents Ser by 
the Drugs Inspector, Monge al ad been 
produced. In the letter addressed to the 
aoe Inspector, the petitioner said as fol- 
ows:— . 

“1. As regards the stock of Decadron 
Inj. of Batch No. IX-9306 we hold no stock 
of that Batch No. and therefore the ques- 
tion of surrender does not arise. 

XXX XXX XXX 


8. As regards the purchase invoice of 
the above Batch No. it is submitted that 
there is no invoice mentioning separately 
this Batch No. but there is every possibility 
that the Inj. of this Batch No, might have 
been packed by mistake by the Company 
with the Injections of other Batch Nos. as 
we are having bulk supplies from the com- 
pany of several batch numbers.” 

8. It is now an admitted fact that 
the petitioner merely submitted two cash 
memo books to the Drugs Inspector. On 
May 10, 1972, the licensee appeared before 
the Collector in response to the show cause 
notice and gave in writing that he did not 
have any “remaining stock” of batch 
No. IX-9806; and that the purchase invoices 
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hone Cash Memo Ab Tak Nahin Diya”). 


9. In the meantime, the authorities 
collected information from the manufacturer, 
the Voltas Ltd. They sent a copy of the 

invoice which showed that decadron 
atch No, IX-9305 (not 9306) was suppli- 
ed to the petitioner. The manufacturer 
further stated that batch No. 9806 was not 
supplied to the petitioner at and gave 
further details:— 

“Decadron Phos Inj. 

Batch No. IX-9306. 

Date of manufacture — September, 1970. 
Total quantity manufactured—27682 


These were distributed to the following 
branches of Voltas Ltd 


origi 
of 


Branch Quantity Despatch date 
Bombay 19618 Vials 9-11-70 

Kanpur 7200 Vials 9-11 70 

Madras 864 Vials 15-11-70 ” 

10. Tt appears that in the meanwhile, 


a part of the sample of the vial was sent 
to the Government Analyst for examination. 
The reply received was that the vials in 
question were of a spurious variety. 

il. By his order dated June 30, 
1972, the Collector held as follows:— 

“I am, therefore, clearly of the 
that the batch number quoted in the cash 
memo is the actual batch number of the 
vial sold. It is thus clear that the licensee 
had sold vials of batch No, 9306 only to 
Jabalpur Chemist and Dass Chemist. 

Since the licensee had sold a vial of 
batch No, 9806, it is on him to show how 
he came to possess this batch. He does 
not have any purchase invoice for this parti- 
cular batch. He was asked by the Inspec- 
tor to produce for inspection the Stock Re- 

ister and other papers relating to this batch 

ut he failed to do so. Thus, it is clear that 
he has not complied with the conditions of 
the ‘licence, 


view 


XXX XXX XXX 
“The licensee has failed to produce the 
chase invoice before the Inspector how 
e came into possession of batch No. 9306 
of Decadron vials, and thereby_contravened 
the Rules and the conditions of the licence. 
Therefore under Rule 66 (i) of the Drugs 
and Cosmetics Rules, 1945, I hereby order 
that the licences in form 20,21,20-B and 
21-B held in the name of M/s. Agarwal 
Medical and General Stores be cancelled 
with immediate effect. The licensee is al- 
lowed a period of fifteen days to dispose of 
his stocks to other licensees and shall main- 
tain proper accounts of the same.” ; 
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12. While inflicting the penalty, the 
Collector was influenced by the facts that 
the vials in question, according to the Gov- 
emment lyst, were of spurious variety 
which made the position “very serious” and 
that “decadron is a life saving wonder drug 
and by selling spurious drugs in the name 
of Decadron, the licensee was playing with 
the life and safety of the individual, 


13. The petitioner preferred an 
Eppeal under Rule 66 (2) of the Rules, to 
e State Government. Before the appellate 
authority, it was contended that the appel- 
lant did not sell decadron of batch No. 9806 
to the Jabalpur Chemists or the Dass Che- 
mists, but in fact the drug of batch 
No. 9305, which was purchased by the ap- 
pellant from the manufacturers, was sold to 
these chemists and that it was by mistake 
that in the cash memos, batch No. 9306 
was quoted. On that plea, it was contend- 
ed that the non-production of the purchase 
invoice of batch No. 9806 did not amount 
to any breach of the rules and the condi- 
tions of the licence. The appeal was dis- 
missed, holding:— 


“Thus there is every ground to believe 
that the appear procured the drug in 
question from some source about which he 
could not give satisfactory account and sold 
it to Jabalpur chemists and Dass Chemists. 


“Tt appears that the story that by mis- 

fake the Appelinot quoted the wrong batch 
number in the cash memos with respect to 
the drugs which he had purchased from 
Voltas Ltd. is not only an afterthought but 
a concoction pure and simple. 
__ _ “In all the licences there is a condition 
that no drug shall be sold unless such drug 
is purchased under cash or credit memo 
from a duly licensed dealer or a duly licens- 
sed manufacturer. It is proved not only 
from the admission of the appellant but 
from the evidence as well that the appellant 
failed to produce the purchase voucher of 
decadron batch No, 9806 which he had sold 
to the two chemists of Jabalpur. 

“From the admission of the appellant it 
is further proved that he purchased the drug 
in question from the local market without 
obtaining any cash or credit memo. 


“It is, therefore, established beyond any 
doubt that the appellant contravened the 
Drugs Rules and conditions of the licences.” 
The appellate authority further held that the 
icensing authority had given proper oppor- 
tunity under Rule 66 of the Rules to show 
cause before coming to the conclusion that 
the licences of the appellant should be can- 
celled, so that the provisions of the law as 
well as the principles of natural justice had 
been fully complied with. 


14, It must be mentioned that the 
appellate authority also took into considera- - 
tion the report of the Government Analyst 
and observed:— 7 


fave Mnadh Dean Mm WT 
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“At the stage of enquiry, the appellant 
had not challenged the factum of sample 
purchase made by the Drugs Inspector.” 
The appellate authority observed that the 
licensing authority was justified in taking a 
very ‘serious view of the matter, as it was 
found to be a spurious drug on chemical 
examination, 

15. As regards the direction about 
the petitioner’s stock, the appellate authority 
accepted the appellant’s contention that there 
was no provision in the law for fixing time 
during which a licensee should dispose of 


‘his stock, and accordingly modified the 


licensing authority’s order to that extent by 
withdrawing the condition as regards the 
disposal of the stock within a period of 15 


days, 

16. The appellate authority had 
passed a stay order which stood dissolved 
on December 4, 1972, when the appeal was 
disposed of. ‘Thereafter, on December 16, 
1972, the petitioners shop was sealed by 
the Drugs Inspector in pursuance of the 
Collectors order dated December 15, 1972, 
for necessary action and report. The stock 
was to be checked on the 17th December 
at 10 A. M. but, on the petitioners appli- 
cation dated December 17, 1972, seeking 
one month’s time to dispose of all the 
drugs, the Collector directed the Drugs Ins- 

ector not to effect seizure nor to break 
e seal which had been put on the 16th 
December. 


17. The petitioner then filed this 
petition. The contentions before us are 
ee. The first is that there was no contra- 


vention of Rule 65 (6) of the Rules; the 
second, in being influenced by the report of 
the Government Analyst, the Collector acted 
in violation of the principles of natural jus- 
tice, as no notice had been given to the 
petitioner; and, third, the Collector had no 
authority to seize the goods and to keep 
them in his custody indefinitely. 


18. As regards . the first contention, 
the Collector and the appellate authority 
have concurrently found that the vials in 
question, bearing batch No. 9306, were ac- 
tually sold by the petitioner to the Jabal- 

ur Chemists and Dass Chemists; that the 

ag of this batch number was never sup- 
plied by the manufacturer to the petitioner; 
and that the petitioner could not produce 
the purchase invoice, which it was required 
to produce for the purpose of ascertaining 
whether the provisions of the Act and the 
Rules had been observed. The petitioner 
took three different stands on three diferent 
occasions. At first, it was contended that 
the goods of batch No. 9806 might have 
been sent to the petitioner by the manu- 
facturer, along with other goods. Later on, 
the petitioner gave in writing to the Collec- 
tor that the vials in question had been pur- 
chased by the petitioner from Bharat Medi- 
cal Stores, Tularam Chowk, Jabalpur. The 
third stand taken before the appellate au- 
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thority was that the vials bearing batch 
No. 9306 were not at all sold by the peti- 
tioner; the vials which the petitioner had 
sold were vials bearing batch No. 9305. The 
appellate authority held that the petitioner 
had purchased the drugs in question from 
local market, but it did not produce cash 
or credit memo. (see condition No. 4 in 
licences Nos. 20, 21 and 21-B, or condition 
No. 8 in licence No. 20-B). 


19. Section 83 of the Act bestows 
ale making power. Rule 65 reads as fol- 
ows:— 

“65. Condition of licences.— Licences 
in Forms 20, 20-A, 20-B, 21, 21-B shall be 
subject to the conditions stated therein and 
to the following general conditions.— 


XXX XXX XXX 

(4) Records of. purchase of a drug in- 
tended for sale or sold by retail shall be 
maintained by the licensee and such records 
shall include the following particulars. 

a) the date of purchase. 

b) the name, address of the person 
from whom purchased and the number o 
the relevant licence held by him, 

- (c) the name of the g, the quantity 
and the batch number, 

@) the name of the manufacturer of 

e 


g- 


XXX XXX ' XX 

(6) The licensee shall produce for ins- 
ection by an Inspector appointed under the 
ct on demand all-registers and records 
maintained under these Rules, and shall 
supply to the Inspector such information as 
he may require for the purpose of ascertain- 
ma whether the provisions of the Act and 

Rules thereunder have been observed.” 


Rule 66 laid down as follows:— 


“66. Cancellation and suspension of 
licences— (1) The licensing authority may, 
after giving the licensee an opportunity to 
show cause why such an order should not be 
passed by an order in wilting stating the 
reasons therefor, cancel a licence issued 
under this part or suspend it for such period 
as he thinks fit, either wholly or in respect 
of some of the substances to which it re- 
lates, if in his opinion, the licensee has fail- 
ed to comply with any of the conditions of 
the licence or with any provisions of the 
Act or Rules thereunder,..... z 
The relevant condition in 


shall be sold unless such 
under cash or credit 


the licences 


20. The petitioner was given due 
notice by the Drugs Inspector to produce 
the relevant record of the purchase of De- 
cadron batch No .9306, which the petitioner 
had sold. The petitioner. did not produce 
the record, Moreover, it admitted that it 

urchased the drug from a local dealer, but 
fad no credit or cash memo of a licens 
manufacturer or a licensed dealer. 
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21. Thus, the position boils down 
to this that the petitioner did not produce 
record of the purchase of the vials in ques- 
tion as required to be maintained by R. 65 
(4) and also as required by condition No. 4 
of the licence. Even if the Bharat Medical 
Stores, from whom the petitioner alleges to- 
have purchased these vials did not give it a 
cash memo, the petitioner was bound to 
maintain the record as required by Rule 65 
(4), which it did not produce for inspection. 
Moreover, under Rule 66 (1), a licence can 
be cancelled also for non-compliance with 
any of the conditions of the licence, In this 
case, condition No. 4 of the licence was not 
complied with. l 


%2 As regards the second conten- 
tion, Section 23 (8) lays down the procedure 
for obtaining a sample for the purpose of 
test or analysis. A part of the sample has 
to be supplied to e person whose name, 
address and other particulars are disclosed 
under Section 18-A. As required by sub- 
section (4) (iii) of this section, read with 
Section 18-A, it was the duty of the Drugs 
Inspector to supply to the petitioner the 
third portion of the mone. Learned Gov- 
ernment Advocate has filed an affidavit to 
the effect that one part was retained by the 
Drugs Inspector. and two parts were given 
to the Chemist, “with the instructions to 
send one part to the warranty, that is, 
Agarwal Medical and General Stores,” vide 
memo dated April 11, 1972, and_ that the 
said sample was sent ‘thrice through a mes- 
senger by Dass Chemist, as per his direc- 
tions, but the sample sent was refused by 
the petitioner. Thereafter, the same was 
sent by registered parcel on July 6, 1979, 
but the packet was refused. It is argued 
that the only reasonable opportunity con- 
templated by the Act is that the licensee 
may challenge the report of the Analyst 
under Section 25 (4) of the Act, and for 
that purpose a portion of the sample is 
supplied to the licensee. It is urged that 
there was substantial compliance with the 
requirements of Section 28 read with Sec- 
tion 18-A. In our opinion, this argument 
cannot be accepted because the statute en- 
joins the Inspector to send the third portion 
of the sample to the petitioner. There is 
nothing to show that the petitioner could 
have knowledge that the sample was sent 
to it by the Inspector. On the registered 
parcel packet o, the senders name is 
‘Dass Chemist’, not the Drugs Inspector. In 
the peculiar situation that had developed by 
the date when the registered parcel was 
sent by Dass Chemist, it was neither un- 
reasonable nor unnatural for the petitioner 
to refuse to accept any parcel from Dass 
Chemist. The rule has been succinctly stat- 
ed in Jagadish Swarup’s Legislation and 
Interpretation (1968) at page 275, para 12.6, 
as follows:— 

“Where powers, rights or immunities 
are granted with direction that certain regu- 
lations, formalities or conditions shall be 
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complied with, it is neither unjust nor in- 
convenient to exact a rigorous observance 
of them as essential to the. acquisition of 
the right or authority conferred. If a statute 
directs a thing to be done in a certain way, 
that thing shall not, even if there be no 
negative words, be done in any other way. 
The statute shall be deemed to have prohi- 
bited the doing of that thing in any other 
way. Thus where an Act requires a particular 
officer to issue a notice, the person to whom 
the notice is issued is not bound to give 
any attention to the notice if it is issued by 
any other person,” 

Dharandra Krishna v. Nihar Ganguly, AIR 
1948 Cal 266 at p. 278; Stephens Ex parte, 
(1876) 3 Ch D 659; Patna Improvement 
Trust v. Laxmi Devi, (1963) Supp 2 SCR 
812 at p. 823=AIR 1968 SC 1077 at p. 
1081; Chotabhai Jethabhai Patel v. State of 
M. P., ATR 1966 Madh Pra 34 at p. 41; 
Chunilal Mansa Ram v. Ratti Ram Shiv 
Narain, AIR 1965 Punj 340 at p. 341; Pun- 
jab National Bank v. Bunder Insptr, K. Port 
Trust, AIR 1921 Sind 142 at Pp. 143, 144. 
Thus, there was no compliance with the re- 
quirements of Section 23 (4) (iii), read 
with Section 18-A. of the.Act. Further, in 
any event, the fact remains that no op- 
portunity was given to the petitioner to 
show cause why its licence should not be 
cancelled on the ground that the drug was 
found to be spurious. In not giving a 
show cause notice, the petitioner was denied 
an opportunity to defend itself. There was 
violation of the principles of natural justice. 
The show cause notice merely required it 
to produce the documents of purchase of the 
drug in question. 


23. In D. F. O. South Kheri v, Ram 
Sanehi, AIR 1973 SC 205 their Lordships 
have held:— 


“Granting that the order was ad- 
ministrative and not quasi-judicial, the 
order had still to be made in a manner 
consonant with the rules of natural justice 
when it „affected the respondenťs right to 


property. E , 
In State of Orissa v. Dr. (Miss) Binapani 
Dei, AIR 1967 SC 1269, it was held, while 
dealing with an administrative order, that 


“the rule that a party to whose preju- 
dice the order is intended to be passed is 
entitled to a hearing applied alike to judi- 
cial tribunals and bodies of persons invest- 
ed with authority to adjudicate upon matters 
involving Civil ‘consequences. It is one of 
the fundamental rules of our constitutional 
set-up that every citizen is protected against 
exercise of arbitrary authority by the State 
or its officers.” 

24. The petitioners’ second conten- 
tion, with which we are dealing, is pertinent 
for the question of penalty. Under Rule 66, 
the Collector has a discretion, which is in- 
dicative of an extensive power confided to 
him. Discretion, therefore, has to be exer- 
cised according to the rules of reason and 
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justice, not according to private opinion, It 

as not to be spent vague and fanciful. 
It has to be legal and regular. It has to be 
according to law, and not humour. Discre- 
tion must be exercised within the limit to 
which an honest man, competent to the dis- 
charge of his office, ought to confine him- 
self. As early as in Rooke’s case, (1598) 5 
Co Rep 99b it was said:— 


“Discretion is a science or understanding 
to discern between falsity and truth, be- 
tween wrong and right, between shadows 
and substance, between’ equity and colour- 
able glosses and pretences, and not to do 
according to their and private affec- 
tions; for as one saith, talis discretio discre- 
tionem confundit.” 

Also in Wilson v. Rastall, (1792) 4 TR 753 
at p. 757, Lord Kenyon, said:— 

- “Discretion. ...is not a wild ‘but sound 
discretion, and to be confined within those _ 
limits within which an honest man, compe- 
tent to discharge the duties of his office, 
ought to confine himself.” 

These decisions were approved by the House 
of Lords in Sharp v. Wakefield, 1891 AC 
173 at p. 179. 

25 In the present case, the Collec- 
tor pronounced a speaking order in the 
matter of penalty (vide paragraph 9 of his 
order), He ordered cancellation of the licen- 
ces because he was influenced by the report 
of the Government Analyst according t 
which the vial in question was found to 
contain spurious drug. According to the 
pore pamphlet (Annexure R-VIĪ), issued 

y the manufacturer :— 

“Decadron Phosphate Injection (dexa- 
methasone sodium phosphate) is an effective 
versatile adrenocortical hormone preparation 
that may be given intravenously or intra- 
muscularly in the treatment of acute dis- 
orders responsive to adrenocortical hormone 
therapy. 


_ “St may also be injected locally in the 
treatment of intrasynovial (intra-articular or 
intrabursal) and soft tissue disorders.” 

But in doing so, the Collector did not ob- 
serve the principles of natural justice inas- 
much as he did not fa an opportunity to 
the petitioner to cha mage the finding of the 
Government Analyst. the Collector had, 
not been so influenced by that considera- 
tion, whether he would have still inflicted 
the same penalty or some other penalty, is 
not for us to say. 


26. The above discussion leads us 
to the following conclusions. The Collector 
acted within his jurisdiction in taking action 
against the petitioner for non-compliance 
with Rule 65 (6) of the Rules and for breach 
of condition No. 4 of the licences, because:— 

(a) The vials in question were sold by 
the ape oee to M/s. Jabalpur Chemists, 
Jabalpur, and M/s. Dass Chemists; 

) the petitioner “came in possession of 
the vials but did not prodice the record of 
purchase required to be maintained under 
Rule 65 (4) of the Rules. 
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(c) On its own paste the petitioner 
did not have a cash or credit memo of the 
urchase of the drug in question from a 
censed manufacturer or a licensed dealer 
as required by condition No. 4 of the 
licence and did not, therefore, produce the 
document of purchase; 

_ (d) the petitioner did not produce cash 
memo books within the time specified by 
the Drugs Inspector or within a reasonable 


time; 

(e) the Collector, therefore, had the dis- 
cretion to cancel the licences; wholly or 
partly; and 

(f) the Drugs Inspector did not supr! 
to the petitioner a third portion of the 
sample of the vial in question, which was a 
mandatory requirement under Section 23 (4) 
(iii), read with Section 18-A of the Act, Nor 
did the Collector give notice to the peti- 
tioner to show cause why his licence be not 
cancelled as the drug supplied by it was 
found to be spurious. Therefore, the Collec- 
tor acted in violation of the principles of 
natural justice, when he inflicted the penalty 
of cancelling the licences under the influence 
of the Government Analyst’s report. 


27. This brings us to the third con- 
tention of the petitioner. Section 22 (1) (c) 
of the Act empowers an Inspector to order 
in writing the person in possession of any 
drug, in respect of which the offence has 
been or is being committed, not to dispose 
of any stock of such drug for a specified 
period, not exceeding 20 days. Section 23 
(5) (b) requires that where action has been 
taken under Clause (c) of Section 22 (1) and 
the stock of the drug has been seized, the 
Inspector shall, as soon as may be, inform 
a Magistrate and take his orders as to the 
custody thereof. Section 31 provides for 
confiscation of any stock of the drug in 
respect of which there has been contravention 
of the provisions of Chapter IV or the rules 
made thereunder. and for which contraven- 
tion any person has been convicted under 
that Chapter. And, Rule 58-A lays down 
the procedure for disposal of confiscated 
drugs. 


28. In the present case, no action was 
taken under any of the provisions strictly 
speaking. What was done was that the Col- 
lector, by his order dated June 30, 1972, 
while cancelling all the four licences, allow- 
ed a period of 15 days to the petitioner “to 
dispose of his stock to other licensees and 
to maintain proper account for the same”. 
The appellate authority upheld the petitioner’s 
contention in respect of the condition as re- 
gards the disposal of the stock within a period 
of 15 days, and modified the Collector’s 
order accordingly. When consequent upon 
the disposal of the appeal, the stay order, 
which had been granted by the appellate 
authority, stood dissolved, the authorities, on 
December 16, 1972, sealed the shop of the 
petitioner. The Drugs Inspector was to 
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on an application made by the petitioner 
that it be granted one month’s time to dis- 
pose of the stock, the Collector stayed the 
matter. Today the position is that the peti- 
tioner’s shop is lying sealed. The petitioner’s 
anxiety is that the stock of drugs should be 
immediately disposed of as most of the drugs 
are timebound; they will become useless and 
will have to be destroyed after the expiry date 
mentioned on every drug. The petitioner, 
however, is unable to point out any specific 
provision of the law under which a presc- 
ribed direction can be given. On the other 
hand, the Collector also does not know what 
he can do of the stock of drugs, which he 
has sealed. Therefore, at the hearing of the 
petition, both parties asked us to give such 
directions as may, in the circumstances of 
the case, appear reasonable to us. Learned 
counsel for the petitioner stated that the 
petitioner is in great difficulty since the period 
of licences has already expired. The law is 
silent as to what will happen to the drugs 
in stock, if a licence is cancelled, or if a 
licence is not renewed after its expiry. It 
is conceded by learned counsel for both 
sides that the law is silent on this point; 
there is a lacuna; it is a case of casus 
omissus. In this situation, the petitioner in- 
voked the extraordinary powers of this Court 
under Art. 226 of the Constitution to issue 
appropriate directions. 


29. Tt is a celebrated rule, which is 
firmly established, that where jurisdiction is 
conferred, by necessary implication, it carries 
the power of doing of such acts or employ- 
ing such means as are necessary to its execu- 
tion. (See Mangilal v. Parasram, 1970 MP 
LJ 1 = (AIR 1971 Madh Pra 5 (FB) ); Max- 
well on Interpretation of Statutes, 11th Edi- 
tion, at page 350: Sutherland Statutory Con- 
struction (3rd Edition, Vol. 3, Sections 5401 
and 5402)). Recently, in Asst. Collector of 
Central Excise v. National Tobacco Co. Ltd. 
(AIR 1972 SC 2563), their Lordships have 
laid down thus -— 


“It is a well established rule of con- 
struction that a power to do something es- 
sential for the proper and effectual perfor- 
mance of the work which the statute has in 
contemplation may be implied. (See Craies 
on Statute Law, 5th Edition, p. 105).” 


30. . It is well settled that High Courts 
can also issue directions, orders or writs 
other than prerogative writs. The jurisdic- 
tion conferred under Art. 226 of the Con- 
stitution is wider than the jurisdiction in 
England in regard to the issuance of preroga- 
tive writs. This rule is confirmed in Dwarka 
Nath v. I. T. Officer. AIR 1966 SC 81 where 
their Lordships have observed :— 


“High Courts can also issue directions, 
orders or writs other than the prerogative 
writs. The High Courts are enabled to mould 
the reliefs to meet the peculiar and complicat- 
ed requirements of this country. To equate 
the scope of the power of the High Court 


1973 


under Art. 226 with that of the English 
Courts to issue prerogative writs is to intro- 
duce the unnecessary procedural restrictions 
grown over the years in a comparatively 
small country like England with a unitary 
form of Government to a vast country like 
India functioning under a federal structure. 
Such a construction would defeat the purpose 
of the Article itself. But this does not mean 
that the High Courts can function arbitrarily 
under this article. There are some limita- 
tions implicit in the article and others may 
be evolved to direct the article through defin- 
ed channels.” 


32. We have already found that the 
authorities did not take appropriate action 
under the rules abovementioned. We intend- 
ed to borrow the spirit of Rule 58-A (which 
lays down the procedure for disposal of con- 
fiscated goods) to the extent that it was rea~ 
sonable and necessary for the present case. 
Although that rule does not apply in terms 
to the present case, we thought of giving 
suitable directions by borrowing the principles 
of that Rule. But after the hearing, an ap- 
plication has been made by the petitioner 
insisting that it has the right to dispose of 
the stock as it pleases but it would be satis- 
fied if the authorities are directed to deliver 
the drugs to either of the following two dea- 
lers who held the requisite licences: 
(1) Khunneylal Chingelal, Jawaharganj Jabal- 
pur; or (2) Chhingelal Premchand, Jawahar- 
ganj, Jabalpur. It appears that in making 
the subsequent application, the petitioner has 
changed its mind. We would, therefore, make 
no directions for the disposal of the goods 
and leave the matter to all concerned to ex- 
ercise their own right. and powers. 


33. The result is :— 

@ As the term of each of the four 
licences in question was upto December, 1972, 
we cannot issue any effective writ in respect 
of the Collector’s order cancelling the licences, 
We have enunciated the legal position as it 
became necessary. 

Gi) In respect of the petitioner’s shop 
which was sealed on December 16, 1972, we 
direct that the Collector shall get the seal 
opened and shall restore the shop to the 
petitioner. This order shall be no impediment 
to the authorities taking an appropriate 
action, in respect of the drugs in the shop, 
which may be within their powers under 
the Act, the Rules or any other law. Like- 
wise, the Collector will be free to consider 
the petitioner’s request to transfer the stock 
of drugs to either or both of the abovenam- 
ed licensees. 

(iil) There shall be no order for costs. 

(iv) The outstanding amount of security 
deposit shall be refunded to the petitioner. 


Order accordingly. 
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Index Note :— (A) Arbitration Act (1940), 
S. 2-A — Arbitration agreement — Reference 
must be by both sides — Want of inherent 
jurisdiction in Umpire — Award cam be chal- 
lenged at any stage even in collateral proceed- 
ings. 

Brief Note :— (A) (i) The existence of a 
difference or dispute is an essential condition 
for the arbitrator’s jurisdiction to act under 
an arbitration clause in an agreement; 


Gi) The jurisdiction of an arbitrator de- 
pends not upon the existence of a claim or the 
accrual of a cause of action, but upon the 
existence of a dispute. A dispute implies an 
assertion of a right by one party and repudia- 
tion thereof by another; 


(iii) A failure to pay is not a difference, 
and the mere fact that a party could not op 
would not pay does not in itself amount to a 
dispute unless the party who chooses not to 
pay raises a point of controversy regarding, 
for instance, the basis of payment or the time 
or manner of payment. (Para 12) 


A reference requires the assent of both 
parties. When one of them was not willing 
to joint in the submission, the remedy of the 
other lay by way of an application under 
Section 20 of the Arbitration Act. In the 
absence of either agreement by ‘both’ sides 
about the terms of reference, or an order of 
the Court under Section 20 (4) compelling a 
reference, the arbitrator is not vested with the 
necessary exclusive jurisdiction. (Para 18) 

An inherent lack of jurisdiction or want 
of jurisdiction renders the ultimate decision 
a nullity so that it can be challenged at any 
subsequent stag and even in collateral pro- 
ceedings. Such a defect cannot be cured even 
by waiver or acquiescence of the party entitled 
to raise the objection. (Para 19) 


Index Note :— (B) Arbitration Act (1949), 
S. 2-A — Party appearing before Arbitrator 
after objecting to his jurisdiction — Effect. 

Brief Note :— (B) Once the parties ap- 
pearing before the arbitrators object to the 
jurisdiction, they do not waive their Tights 
by proceeding with the case before the arbi- 
trators and defending themselves as best as 
they may. (Para 14) 
_ The appearance of a party after objec- 
tion taken and protest made does not give 
the arbitrators or Umpire authority to make 
an award nor estops the party from urging 
that the Umpire has exceeded his authority. 
In such a case, no question of estoppel, 
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Rly. Companies v. J. H. Billington. 11 ceedings. Provided, that in matter of claims 
(1880) 6 QBD 63 = 50 LJQB 1, where the amount involved does not exceed 
Hamlyn v. Bell-ley 14 Rs. 25,000/- the decision of the Engineer 
ae) 3 Ind Ape 209, Chowdhri shall be final and binding on the contractor 
Murtaza Hossein v. Mt. Bibi Bechun- and such items shall not be open to arbitra- 
nissa 16 tion. 
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Except that no issues on which the final 
settlement is otherwise provided for in this 
contract shall be referred to Arbitration.” 

3. The period stipulated in the con- 
tract for the completion of the work was of 
12 months w.e.f. 29th December, 1959, but 
that period was extended from time to time 
upto 15th December, 1961. During the 
period in question, the appellant could per- 
form the contract to the extent of 
31,52,132.32 Cft. of lime stone, and received. 
payments for the work done against running 
bi Upon termination of the contract, the 
respondent prepared a final bill for Rupees 
21,000/-. This was not accepted by the ap- 
pellant and it instead submitted its own bill 
dated 5th May, 1965, raising a demand for 
payment of Rs. 16,77,197.28 P. That was 
followed by a letter dated 28th May, 1965, 
addressed by the appellant to the respondent, 
by which it requested a final settlement of 
accounts within 15 days. On 21st June, 1965, 
the appellant served the respondent with a 
lawyer’s notice of submission to arbitration, 
stating that it had named one L. V. Parekh 
to be its arbitrator and requesting the res- 
pondent to nominate its arbitrator within 10 
days, failing which the arbitrator named by 
it was to become the sole arbitrator and was 
to proceed with the reference. In response 
to the same, the respondent sent a reply 
dated 2nd July, 1965 to the following effect: 

“In the contract under reference between 
your clients and the Hindustan Steel Limited, 
Bhilai Plant, no dispute as contemplated under 
the Arbitration agreement has arisen, which 
would entitle your clients to refer the matter 
to arbitration. 

This is specifically so, in view of the 
fact that your client’s claims are under ex- 
amination by Bhilai Steel Plant and if in 
the course of finalisation of the claims any 
difference comes out, then only there will be 
any question of reference to arbitration. 

It may also be mentioned that some of 
the claims mentioned by your client are even 
outside the purview of the agreement refer- 
red to by our clients. ; 

Without prejudice to our above conten- 
tions, and reserving our right to take such 
action as may be deemed necessary in res- 
pect of the unmaintainability of the claims, 
we hereby nominate Shri R. M. Ray, Sr. 
D. G. M., Bhilai Steel Plant as our arbitra- 
tor.” 5 
From the reply sent by the respondent it is 
quite clear that the existence of a dispute 
giving rise to arbitration was itself denied. 
However, as a matter of abundant caution, 
the respondent named its own arbitrator. In 
view of the threat in the notice sent by the 
appellant that in case of its failure to desi- 
‘gnate an arbitrator, the said L. V. Pareksh 
was to become the sole arbitrator, that was 
done without prejudice to the objection al- 
ready raised. 

4. The arbitrators named by the par- 
ties appear to have entered upon the refer- 
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ence despite the protest of the respondent. 
They could not arrive at an agreement and 


appointed one P. N. Saxena to be the umpire. 


That is how the matter reached the umpire. 
By an award dated 10th April, 1967, the 
umpire directed the respondent to pay to 
the appellant a sum of Rs. 8,65,000/- in full 
and final settlement of its claim. On Ist May, 
1967 the appellant presented an application 
under Section 14 (2) of the Arbitration Act, 
for the filing of the award and to have the 
award made a rule of the Court. The learn- 
ed District Judge directed the umpire to file 
the award. On the award being filed, the 
respondent made an application under Sec- 
tions 30 and 33 of the Act for setting aside 
the award on the grounds that,. the award 
had ignored the terms of the contract and 
was as such bad on the face of it; that not 
being based on evidence, it was a nullity and 
was, therefore, liable to be set aside in its 
entirety. , 

5. The most crucial question on which 
the decision of the appeal must turn and 
which, the learned District Judge did not 
deem it worthy of mention, is, whether there 
was a submission proper of a dispute to 
arbitration. The question is one which 
touches the jurisdiction of the arbitrators and 
the umpire, and it has been debated before 
us at great length. 


6. In support of his contention that 
the award of the umpire is a nullity, learned 
counsel for the respondent relied upon Cl. 61 
of the agreement, and contends that on a 
plain construction of its terms, it is clear that 
the pre-existence of a difference or dispute 
is a condition precedent to the invoking of 
the arbitration clause. Consequently, the 
jurisdiction of the arbitrators and for the 
matter of that of the umpire to enter upon 
and adjudicate on a submission depends on 
the factual existence of such difference or 
dispute. -In this case, there was no such 
difference or dispute. 


7. In an endeavour to overcome the 
difficulty, the learned counsel for the appel- 
lant has advanced a three-fold argument. 
Firstly, he urges that no such objection hav- 
ing been taken earlier, the objection cannot 
be permitted to be raised for the first time 
at this stage in appeal. Secondly, the sub- 
mission is that the respondent, having parti- 
cipated in the proceedings before the arbi- 
trators and the umpire, with a clear know- 
ledge of the circumstances on which it might 
have founded an objection to their proceed- 
ing to make an award; and thereby submit- 
ted to the arbitration going on, and allowed 
the arbitrators and the umpire to deal with 
the case as it stood before them, taking its 
chance of the decision being more or less 
favourable to itself, was now precluded by 
conduct from raising the objection to the 
validity of the award. In support of the 
contention, reliance is placed on Halsbury’s 
Laws of England, 3rd Edn. Vol. 2., p. 37; 
Macaura v. Northern Assurance Co. Ltd. 
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1925 AC 619; Nandram Hanutram v. Raghu- 
nath and Sons Ltd., AIR 1954 Cal 245; Arbn. 


Juniter General Insce. Co. Ltd. v. Corpora-. 


tion of Calcutta, AIR 1956 Cal 470; Harbans 
Singh v. State of Punjab, AIR 1960 Punj 
182 and New India Assurance Co. Ltd. v. 
Dalmia Iron and Steel Ltd., AIR 1965 Cal 42. 
Lastly the learned counsel urges that the 


respondent having failed to pay in full and - 


settlement of the bill submitted by the ap- 
pellant, there existed a dispute on the date 
of submission. At any event, he contends, 
that the respondent having joined issue on 
various items of claim in its counter-state- 
ment of acts filed before the arbitrators, there 
came into existence a difference or dispute 
between the parties as to the claim and, there- 
fore, the arbitrators and the umpire had 
jurisdiction to deal with the matter. These 
contentions are wholly unfounded, and must, 
in our opinion, be rejected. 

8. There was no jurisdiction either in 
the arbitrators or the umpire to make an 
award in this case. The pre-existence of a 
difference or dispute is a condition precedent 
to the invoking of the arbitration clause. On 
a plain construction of its terms, the right 
to arbitration under Clause 61 of the agree- 
ment only arises, if a difference or dispute 
exists, at the time when a notice of submis- 
sion is served by a party seeking to enforce 
the arbitration clause. In the present case, 
there was, in fact, no such difference or dis- 
pute. If there is no dispute, there can con- 
sequently be no right to demand arbitration. 
The Court must, therefore, be satisfied that 
there was some real point of difference which 
had to be submitted to arbitration. 

9, The law on the subject is lucidly 
stated in Russel on Arbitration, Seventeenth 
Edn. p. 28: 

“To constitute a submission proper, there 
must be a difference. If there is no dif- 
ference there is nothing for an arbitrator to 
arbitrate about, and in the case of an agree- 
ment to refer future disputes to arbitration. 
the arbitrator’s jurisdiction does not arise 
until a dispute has arisen. It might seem, 
therefore, that if the agreement between the 
parties is in effect an agreement to prevent 
disputes from arising and not an agreement 
as to how they are to be settled, then it is 
meither an agreement to refer to arbitration 
nor a submission to arbitration, and it is 
not within the Act.” 

10. The existence of a dispute is an 
essential condition for the jurisdiction of an 
arbitrator. If there is no dispute, there can 
be no right to demand arbitration at all. 
This was clearly laid down by Rankin, J., as 
he then was, in Uttam Chand Saligram v. 
Jewa Mamooji, ILR 46 Cal 534 = (AIR 1920 
Cal 143). A point as to which there is no 
dispute cannot be referred to arbitration. 
Failure to pay does not necessarily constitu- 
te a difference or dispute. A dispute implies 
an assertion of right by one party and re- 
pudiation thereof by another. In the instant 
case, there was merely an assertion of a claim 
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made by the appellant for payment of Rupees 
16,77,197.28 P., but there was no repudiation 
of that claim by the respondent and, there- 
fore there could be no dispute which could 
be referred to arbitration. The jurisdiction 
of an arbitrator depends not upon the exis- 
tence of a claim or the accrual of a cause 
of action, but upon the existence of a dis- 
pute. (See Balmukund Ruia v. Gopiram 
Bhotica, 24 Cal WN 775 = (AIR 1920 Cal 
808 (2)). 

ii. . The leading case on the subject 
is London & North Western & Great Western 
Joint Railway Companies v. J. H. Billington, 
Ltd., 1899 AC 79 (HL). In that case, Sec- 
tion 5 of an Act of Parliament authorised 
the railway company to charge a reasonable 
sum, by way of addition to tonnage rate, for 
services rendered to a trader. The Act fur- 
ther provided that any differences between the 
parties arising under the said section was to 
be determined by an arbitrator to be appoint- 
ed by the Board of Trade. The Railway com- 
pany, in pursuance of the power so confer- 
red on it, had given four days’ time to tra- 
ders to unload their wagons, and, after the 
said period was over, the traders were re- 
quired to pay 6d. a day as demurrage for 
each wagon. The defendant took more than 
four days to unload his wagons. He knew 
of these conditions but all along had pro- 
tested against the right of the company to 
levy the said demurrage. The railway com- 
pany sued the defendant in the County Court 
to recover a certain sum for such demurrage. 
The defence was that the suit could not go 
on, and that the company’s claim could only 
be. settled by an arbitrator to be appointed 
by the Board of Trade. The finding of the 
County Court Judge was that no difference 
had arisen between the parties before the 
action had been commenced, either on the 
question as to whether the four free days 
were sufficient or not for unloading, or whe- 
ther 6d. a day was a reasonable charge or 
not. The question before the Court was not 
whether the action was to be stayed or not. 
The question was of wider scope, namely, 
whether the action was maintainable or not. 
In the said case, the House of Lords revers- 
ed the decision of the Court of Appeal. Lord 
Halsbury, L. C., stated: 


“A condition precedent to the invocation 
of the arbitrator on whatever grounds is that 
a difference between the parties should have 
arisen; and I think that must mean a dif- 
ference of opinion before the action is laun- 
ched, either by formal plaint in the county 
Court or by writ in the superior Courts. Any 
contention that the parties could, when they 
are sued for the price of the services, raise 
then for the first time, the question whether 
or not the charges were reasonable and that 
therefore they have a right to go to an arbi- 
we seems to me to be absolutely unten- 
able. 


Lord Halsbury then drew an analogy from 
an arbitration out of Court. He said that 
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. them without a fresh submission. 


before the arbitrator could enter upon the 
reference, it must be shown that a difference 
had arisen between the parties before the 
submission and, that the arbitrator would 
have jurisdiction only to adjudicate upon the 
particular difference which had arisen before 
the submission. If fresh differences arise 
after the arbitrator had entered upon the re- 
ference, the arbitrator cannot aajuileae apai 

the 
same case Lord Ludiow made the following 
observations— 


say a word......... is this......... that this dif- 
ference before action brought, and that it is 
too late......... afterwards to raise a difference 


which can be brought within the meaning 
of this section.” 


The principle so formulated has been 
applied in India where the application was 
for stay or action under Section 34 of the 
Indian Arbitration Act. In Ladha Singh Bedi 
v. Kalvani Prasad Singh Deo, ILR (1939) 2 
Cal 181 = (AIR 1940 Cal 105) R. C. Mitter, 
J. dealing with this case pointed out as 
follows : 

“The noble Lord then drew an analogy 

from an arbitration out of Court. He said 
that before the arbitrator could enter upon 
the reference, it must be shown that a dif- 
ference had arisen between the parties be- 
fore the submission and that the arbitrator 
would have jurisdiction only to adjudicate 
upon the particular difference which had 
arisen before the submission.” 
The same view has been taken by Harries, 
C. J. and Chatterjee, J. in Mathuradas 
Goverdhandas v. Khusiram Benarshilal, ILR: 
(1950) 1 Cal 497. 


12. The weight of authority is clear- 
ly in favour of the view that unless there 
is repudiation of a claim, there can be no 
dispute in respect thereof. In Chandmull 
Goneshmull v. Nippon Munkwa Kabushiki 
Kaisha, (1921) 33 Cal LJ 545 = (AIR 1921 
Cal 342), the buyer wanted a variety of in- 
formation: from the sellers to enable him to 
judge whether the goods supplied were or 
were not according to the contract. Amongst 
other things, he demanded production of ship- 
ment samples. The sellers declined to com- 
ply with the request. But there was at no 
stage an assertion by the buyer that the goods 
had not been supplied according to the con- 
tract and consequently there was not and 
could not be a repudiation by the sellers of 
any such assertion. It was held by Mooker- 
jee and Fletcher, JJ. that there was no “dis- 
pute” which could be and had been validly 
Teferred to arbitration. While repelling the 
contention similar to the one made before 
us, Mookerjee, J. stated: 

“It has been argued before us that this 
is an unduly narrow construction of the 
arbitration clause and that the terms ‘differ- 
ence’ and ‘defect’ need not be restricted to 





‘difference’ or ‘defect’ in quantity or quality. 
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only. We are disposed to accede to this con- 
tention, but, even then, the appellant is not 
entitled to succéed, unless he proves that 
there was a dispute as to difference or a dis- 
pute as to defect. Now, a dispute implies 
an assertion of a right by one party and a 
Tepudiation thereof by another. In the case 
before us, the parties never reached that 
stage.” 

In Dawoodbhai Abdulkader v. Abdulkader 
Ismailji, AIR 1931 Bom 164 the plaintiff was 
the sub-partner of the defendant in a certain 
business. The deed of sub-partnership incor- 
ported all the articles, covenants, conditions 
and obligations contained in the principal 
partnership agreement between the defendant 
and his partner which were not inconsistent 
with the terms of the agreement. There was 


-a clause in the deed of principal partnership 


which provided, inter alia, that any dispute 
or difference arising between partners with 
regard to the construction of any of the 
articles contained in the agreement or !o 
any divisions of goods or things, related to 
the said Partnership or the affairs thereof, 
shall be referred to arbitration in the manner 
therein mentioned. _ The plaintiff called upon 
the defendant to make up the accounts and 
to pay him the amount found due at the foot 
thereof. The defendant did not pay and the 
plaintiff filed a suit praying that the defen- 
dant may be ordered to render a true and 
complete account of the profits earned by 
the partnership business and of the amount 
due to the plaintiff, and to pay the same to 
him. The defendant thereupon took out a 
summons for an order to stay further pro- 
ceedings to enable the parties to refer to 
arbitration. It was held by Wadia, J., that 
as there was no dispute between the parties 
but mere failure to pay, the suit was main- 
tainable and could not be stayed. The prin- 
ciples deducible from these authorities are— 

@ The existence of a difference or dis- 
pute is an essential condition for the arbi- 
trator’s jurisdiction to act under an arbitra- 
tion clause in an agreement; 


Gi) The jurisdiction of an arbitrator de- 
pends not upon the existence of a claim or 
the accrual of a cause of action, but upon 
the existence of a dispute. A dispute implies 
an assertion of a right by one party and re- 
pudiation thereof by another; 

Gi A failure to pay is not a difference, 
and the mere fact that a party could not or 
would not pay does not in itself amount to 
a dispute unless the party who chooses not 
to pay raises a point of controversy regard- 
ing, for instance, the basis of payment or the 
time or manner of payment. 

13. There is no merit in the conten- 
tion of learned counsel for the appellant that 
the respondent not having taken any objec- 
tion as to the jurisdiction of the arbitrators 
or the umpire to enter upon the reference 
earlier, it cannot now be permitted to raise 
such an objection at this stage. Throughout, 
the respondent has taken the stand that there 
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was no difference or dispute existing at the 
time of reference and, therefore, the arbitra- 
tion clause could not be invoked. In the first 
place, such an objection was expressly taken 
not only at the initial stage as soon as the 
lawyer’s notice was served, but also there- 
after before the arbitrators and in the Court 
below. In its reply dated 2nd July, 1965, 
the respondent had clearly stated that “no 
dispute as contemplated in the arbitration 
agreement has arisen” as would entitle the 
appellant to refer the matter to arbitration. 
The respondent further stated that in view 
of the fact that the appellant’s claim was 
“under examination by the Bhilai Steel Plant”, 
and if in the course of finalization of the 
claim “any difference comes out” then only 
there will be any question of reference to 
arbitration. Thereafter, in para 18 of the 
counter-statement of facts filed before the 
arbitrators, the respondent reiterated that the 
the reference to arbitration was premature. 
Once again, in the Court below, the respon- 
dent while applying under Section 30 of the 
Arbitration Act for setting aside the award, 
had specifically alleged in para 5 of the ap- 
plication that “there was no dispute or dif- 
ference as contemplated by Clause 61 of the 
agreement” and that it had only nominated 
an arbitrator without prejudice to this con- 
tention, and in para 41 thereof stated that 
the arbitrators and the umpire had “acted 
without jurisdiction.” In the face of such 
clear and explicit assertions by the respon: 
dent, at all relevant stages, we fail to ap- 
preciate how it can be urged that no such 
objection was taken earlier and, therefore, the 
objection cannot be raised at this stage. 


14, It is well established by authority 
that once the parties appearing before the 
arbitrators object to the jurisdiction, they do 
mot waive their rights by proceeding with 
the case before the arbitrators and defending 
themselves as best as they may. The law 
is succinctly stated in Russel on Arbitration, 
17th Edn. p. 174 thus: 

“In cases where an arbitrator enters into 
the consideration of matters which are not 
teferred to him, or which he has no jurisdic- 
tion to try, ‘the question is not one of waiver 
or estoppel, but of authority’ and a party 
continuing to attend the reference after ob- 
jection taken and protest made does not give 
the arbitrator authority to make an award.” 

“If a party to a reference objects that 
the arbitrators are entering upon the con- 
sideration of a matter not referred to them 
and protests against it, and the arbitrators 
nevertheless go into the question and receive 
evidence on it, and the party, still under 
protest, continues to attend before the arbitra- 
tors and cross-examines the witnesses on the 
point objected to, he does not thereby waive 
his objection, nor is he estopped from say- 
ing that the arbitrators have exceeded their 
authority by awarding on the matter.” 


Soerdesoeebreneseneensereseces 


v. Hindustan Steel Ltd. (Sen J.) A. LR, 


“Continuing to take part in the proceed- 
ings after protest made does not amount to 
be a consent.” 

In particular, we would refer to the remarks 
of Lord Selborne, L. C., in Hamlyn v. 
Betterlay, (1880) 6 QBD 63 where he said: 

“In arbitrations, where a protest is made 

against jurisdiction, the party protesting is 
not bound to retire; he may go through the 
war case, subject to the protest he has 
made.” 
See also Davies v. Price, (1864) 34 LIQB 8. 
The principles enunciated in these cases have 
throughout been followed in India. See 
Chetandas v. Radhakisson, AIR 1927 Bom 
553; Rambaksh Lachmandas v, Bombay 
Cotton Company, AIR 1931 Bom 81; Babu- 
bhai Tansukhlal v. Madhavji Govindji & Co., 
AIR 1931 Bom 343 and Haigh v. Haigh, 
(1961) 31 LJ Ch 420. Thus, the appearance 
of the respondent after objection taken and 
protest made did not give the arbitrators or 
the umpire authority to make an award, nor 
estopped it from urging that the umpire has 
exceeded his authority. In such a case, no 
question of estoppel, acquiescence or waiver 
arises, 

15. Learned counsel for the appellant 
relied upon the following passage in Hals- 
se hg Laws of England, 3rd Edn. Vol. 2, 
p. 3/; : ; 

“84. Party protesting that arbitrator is 
exceeding his authority. 

A party who protests that the arbitrator 
is acting either without authority or beyond 
the scope of the agreement of reference, but 
nevertheless attends the reference, does not 
thereby waive his protest.” 
but we fail to understand how that passage 
supports him. 

16. The decisions relied upon by 
learned counsel for the appellant-are distin- 
guishable on facts. They rest on the prin- 
ciple of estoppel, waiver or acquiescence. They 
rest on the principle that if a party allowed 
an arbitrator to proceed without objecting to 
his jurisdiction or competence, he would not 
be subsequently heard to say that the award 
should be set aside, on the ground that the 
arbitrator was not competent to decide the 
dispute in question. Though the learned 
counsel has not referred to the leading cases 
on the subject, we may advert to them. That 
principle was enunciated by the Judicial Com- 
mittee in Chowdhri Murtaza Hussain v. Mt. 
Bibi Bechunnissa, (1876) 3 Ind App 209 
p. 220 in the following words: 

EEEE that the appellant, having a clear 
knowledge of the circumstances on which he 
might have founded an objection to the arbi- 
trators proceedings to make their award, did 
submit to the arbitration going on, that he 
allowed the arbitrators to deal with the case 
as it stood before them, taking his chance 
of the decision being more or Jess favour- 
able to himself; and that it is too late for 
him, after the award has been made, and 
on the application to file the award, to insist 
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on his objection to the filing of the award.” 
Likewise, the Judicial Committee in Donald 
Campbell and Co. v. Jesbraj Girdharilal, AIR 
1920 PC 123 was faced with the question as 
to the defective appointment of a sole arbitra- 
tor. Their Lordships were of the opinion 
that though the defect, i.e., the absence of 
notice under Section 9 (b), would have been 
fatal to the authority of the person appointed 
as sole arbitrator but for the fact that any 
objection on this head was waived by the 
party concerned, he having rested his case 
as to the validity of any arbitration in the 
place in which it was held, he could not be 
permitted to rely on a defect in procedure 
which could have been remedied at once if 
he had raised the point. 

17. We shall now deal with the deci- 
sions relied upon. In (1925) AC 619 the 
House of Lords held that the claimant hav- 
iog allowed the point of insurable interest 
tc be raised before the arbitrator without ob- 
jection, it was not open to him to call in 
question the authority of the arbitrator to 
entertain it. In AIR 1956 Cal 470 (supra), 
the submission to arbitration was by a party 
under a statutory disability, and in spite of 
the disability, it had participated in the arbi- 
tration without protest and fully availed of 
the arbitration proceedings and then when 
it saw that the award had gone against it, 
it came forward to challenge the whole of 
the arbitration proceedings as without juris- 
diction on the ground of a known disability 
of a party. That was also a case where a 
party having knowledge of its disability had 
withheld that fact and was thereby precluded 
by conduct from challenging the validity of 
the award. In AIR 1965 Cal 42 (supra), there 
was failure to object to the jurisdiction of 
the arbitrators and the umpire as to investi- 
gate a part of the claim, i.e., with respect 
to the hiring charges, at any stage of the 
proceedings, and it was held that such failure 
acts as an estoppel. In AIR 1960 Punj 182 
(supra), there was a valid submission, and no 
objection was taken to the Superintending 
Engineer, for the time being, adjudicating 
upon the dispute. The party willingly and 
without protest took part in the proceedings 
before the arbitrator, and thereby took its 
chance of the decision going in his favour. 
In those circumstances, it was held that there 
was implied variance of the agreement to 
refer to a named arbitrator, by conduct, and 
that it was under the varied agreement that 
the arbitrator acted. There was, accordingly, 
no defect in the award. 


18. We are here not concerned with 
any procedural irregularities, but initial lack 
of atin In Khardah Company Ltd. 
v. Ra 
1962 SC 1810, the Supreme Court has ob- 
served : à 

“But what confers jurisdiction on the 
arbitrators to hear and decide a dispute is an 
arbitration agreement as defined in S. 2 (a) 
of the Arbitration Act, and where there 1s 


ymon & Co. (India) Pvt. Ltd, AIR. 


Dilip Construction Co. v. Hindustan Steel Ltd. (Sen J.) [Prs. 16-20] M. P. 267 


no such agreement, there is an initial want of 
jurisdiction which cannot be cured by acqui- 
escence. It may also be mentioned that the 
decision in (1860) 30 LJ Bcy 10 has been 
understood as an authority for the position 
that when one of the parties to the submission 
is under a disability that will not be a ground 
on which the other party can dispute the 
award if he was aware of it. Vide Russel on 
Arbitration, 16th Edition, 320.” 

When the respondent was not willing to joia 
in the submission, the remedy of the appel- 
lant lay by way of an application under Sec- 
tion 20 of the Arbitration Act. We are 
fortified in that view by the decision of the 
Supreme Court in Thawardas Pherumal v. 
Union of India, ATR 1955 SC 468. While 
dealing with the question, their Lordships of 
the Supreme Court observed: 


“A reference requires the assent of ‘both’ 
sides. If one side is not prepared to submit 
a given matter to arbitration when there is 
an agreement between them that it should be 
referred, then recourse must be had to the 
Court, under Section 20 of the Act and the 
recalcitrant party can then be compelled to 
submit the matter under sub-section (4). 

In the absence of either, agreement by 
‘both’ sides about the terms of reference, or 
an order of the Court under Section 20 (4), 
compelling a reference, the arbitrator is not 
vested with the necessary exclusive jurisdic- 
tion. 


19. It is now well settled that an in- 
herent lack of jurisdiction or want of juris- 
diction renders the ultimate decision a nullity 
so that it can be challenged at any subsequent 
stage and even in collateral proceedings. Such 
a defect cannot be cured even by waiver or 
acquiescence of the party entitled to raise the 
objection. (See Kiran Singh v. Chaman 
Paswan, AIR 1954 SC 340). By now the ex- 
pression “jurisdiction” has acquired a much 
wider meaning. However, the expression 
“jurisdiction” even in its original sense when 
it was limited, included within its ambit the 
stage of commencement of a proceeding. We 
are concerned in this case with jurisdiction 
at the commencement of the proceeding and, 
therefore, even in the original sense of the 
term, when it was so limited, such a defect 
of jurisdiction was a nullity. This theory has 
now been modified by enlarging the scope of 
the expression “jurisdiction” so as to include 
in its ambit even those defects which may 
crop up later during the course of the pro- 
ceeding. This modified meaning enlarging 
the scope of the expression “jurisdiction” is 
dealt with in Anisminic v. Foreign Compensa- 
tion Commission, (1969) 1 All ER 208 by the 
House of Lords, and the same has been 
followed with approval by their Lordships of 
the Supreme Court in Union of India v. 
Tarachand Gupta, (1971) 1 SCC 486 = (AIR 
1971 SC 1558). 


29. In the state of law as it is, there 
can be no manner of doubt that the defect 
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of jurisdiction with which we are concerned 
in the present case, is such that in case it 
exists, the ultimate award would be a nullity 
and, that being so, such an objection can be 
validly raised for the first time even at this 
stage. For these reasons, we are of the view 
that the objection taken on behalf of the 
appellant to the tenability of this argument 
has no force. 

21. Having regard to the view that we 
have taken on the question of jurisdiction, 
there is no need for us to go into other ques- 
tions. We are satisfied that the umpire had 
no jurisdiction to deal with the matter and, 
therefore, the award was rightly set aside. 

22. The result, therefore, is that the 
appeal fails and is dismissed with costs. The 
order of the learned District Judge setting 
aside the award of the Umpire is affirmed, 
though of a different ground. Counsel’s fee 
as per schedule or a certificate, whichever is 


less. 
Appeal dismissed. 
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Rajaram (dead) and others, Appellants v. 
Ganpatlal Vaishya and another, Respondents. 

Second Appeal No. 72 of 1968, D/- 10-1- 
1972, against decree of S. S. Mandloi, 1st 
Addl. Dist. J., Gwalior, D/- 22-2-1968. 
i Index Note :— (A) Evidence Act, S. 114 
— Presumption arising from addressee’s re- 
fusal to receive money order. 

Brief Note:— (A) Where in reply to 
landlord’s notice demanding arrears of rent 
of his premises, the tenant sends the same by 
money order, but the same is returned with 
an endorsement of landlord’s refusal to re- 
ceive the payment within the statutory periud, 
there is sufficient tender and the tenant must 
be deemed to have fulfilled his part of duty. 
In proceeding for eviction, it is not necessary 
for tenant to examine the postman to prove 
the refusal. Decisions of Single Judges in 
AIR 1918 Nag 202; AIR 1956 Nag 266; 1962 
MPLJ (SN) 288 and in S. A. No. 130 of 1965 
dated 28-2-1965 (MP) held to be no longer 
good law in view of Division Bench decision 
in 1963 Jab LJ 85; 1956 Madh Bha LJ 1185 
and S. A. No. 195 of 1965 dated 3-9-1965 
(MP), Followed. (Paras 9, 10, 16) 

Index Note:— (8) Precedent — Single 
Jadge bound to follow earlier decision of an- 
other Single Judge. 


Brief Note :— (B) A Judge, sitting singly 
is bound to follow earlier decision of Single 
Judge of the same High Court. If he finds 
himself unable to follow it, the only course 
open to him is to refer the question for 
decision by a larger Bench. “(Para 16) 
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Cases Referred: Chronological Paras 
AIR 1965 SC 1767 = (1965) 3 SCR 

218, Bhagwan v. Ramchand 13 
(1965) S. A. No. 130 of 1965, DJ- 


28-2-1965 (Madh Pra), Babulal v. 
Tarachand 
(1965) S. A. No. 195 of 1965, DJ- 3-9- 
1965 (Madh Pra), Laxmi Narayan V. 
Susamal 11, 12, 
‘ 13, 16 
1963 Jab LJ 85 = 1962 MPC 439, 
Shambhudayal v. Aliya Bi 


13, 16 


2 ba 


16 
1962 MPLJ (SN) 288, Chhotelal v. 
Balgovind ; 
AIR 1956 Nag 266 = 1956 Nag LI 
441, Jankiram v. Damodhar 13, 14, 
16 


1956 Madh Bha LJ 1185, Hiralal v. 
Murlidhar 11 
AIR 1918 Nag 202 = 48 Ind Cas 904, 
Raja Udram v. Khanbeg Amirbeg 13, m 
1 
B. D. Gupta with J. R. Sharma, for Ap- 
pellant; K. L. Mangal, for Respondent. 
JUDGMENT :— This second appeal 
arises from a suit for ejectment and arrears 
of rent inter alia on the grounds that the 
tenant did not pay or tender arrears of rent 
within one month of the receipt of notice of 


-damand within the meaning of Section 4 (a) 


of the M. P. Accommodation Control Act, 
1955 (hereinafter called the Act), which was 
then in force and which governs the suit, and 
also on the ground that the landlord genuine- 
ly requires the accommodation for his own 
business and residence within the meaning of 
Section 4 (1) (g) of the Act. 

2. The suit was resisted by the ap- 
pellants contending that they had been send- 
ing money orders one after another to the 
plaintiff, who went on refusing them. They 
sent a money order after receipt of notice 
also. That too came back from the post 
office with the endorsement of refusal as be- 
fore. They further contended that the plain- 
tiff did not genuinely require the suit accom- 
modation for his business or residence. 

3. The trial Court dismissed the suit 
on the second ground. but held in favour 
of the plaintiff on the first ground. In the 
result, it passed a decree for eviction. The 
defendants appealed. The plaintiff in the first 
appeal Court again pressed his ground of 
genuine requirement. The first appeal Court 
elaborately discussed the evidence on record 


on this point and held that the plaintiff nei- 


ther genuinely required the accommodation 
for residence of himself or his family, nor did 
be genuinely require it for his business as 
he had sufficient and suitable accommodation 
‘both for business and residence. The first 
appeal Court observed in connection with 
both the parts of this contention that the 
plaintiff “everywhere tried to suppress things 
which were likely to go against him.” It 
affirmed the judgment of the trial Court with 
regard to the ground of genuine requirement 
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within the meaning of Clauses (g) and (h) 
of Section 4 (1) of the Act. On the first 
ground i.e. default in payment of rent in spite 
of notice, the first appeal Court affirmed the 
judgment of the trial Court and maintained 
the decree for eviction. 

4. In this Court, the plaintiff, again 
sought to support the decree for eviction on 
the ground of genuine requirement, but the 
learned counsel for the respondents could 
not show anything from the record to per- 
suade me to take a different view of the 
matter. Both the Courts below have elabo- 
rately discussed the evidence of the parties 


-and have shown that the plaintiff has a suit- 


able accommodation for his cycle business 
which he carries on along with his son. So 
also he had sufficient accommodation for his 
residence and that for his family. It may be 
mentioned here that- under the Act the 
ground under Clause (h) is not evailable to 
the landlord if he is in occupation of suitable 
non-residential accommodation for his busi- 
ness, although it is not his own. Under the 
present Act (Accommodation Control Act, 
1961) genuine requirement for business is a 
ground for eviction, if the landlord is not in 
occupation of non-residential accommodation 
of his own. The words ‘of his own’ were not 
there in Section 4 (1) (h) of the 1955 Act. 


5. Adverting now to the defendants’ 
contentions, the material facts are these. The 
appellants are tenants of non-residential ac- 
commodation at Rs. 40/- p.m. The plain- 
tiff gave a notice of demand of rent on 14-12- 
1960, which was served on the appellants on 
21-12-1960. In the suit, arrears of rent were 
claimed for the period from 1-7-1959 to 31-1- 
1961. It was averred that the defendants did 
not pay the arrears of rent in spite of notice. 


6. The defence was that the plaintiff 


` refused to accept rent whenever it was ten- 


dered after July 1, 1959. The defendants, 
therefore, remitted rent by money orders in 
August, September, October and December 
1959, and January 1960. All these money 
orders were returned by the post office with 
the endorsement that the payee refused to ac- 
cept them. The defendants were unnecessarily 
burdened with money order commission. 
Eventually after receipt of the plaintiff's 
notice, the defendants remitted Rs. 720/- as 
rent for 18 months (July 1959 to December, 
1960) by money orders Nos. 9466 and 9670 
dated 18-1-1961 (as a sum more than Rupees 
600/- could not be remitted by one money 
order). But the plaintiff, on January 21, 1961, 
refused to accept them as is evident from 
the endorsement of the post office. The de- 
fendants also produced the acknowledgment 
parts of the earlier money order forms. 

of them bear endorsements of refusal which 
purport to have been signed by different post- 
men from time to time (Ex D-7 to Ex. D-15). 


7. The last two money orders are 
Ex. D-15 for Rs. 600/- and Ex. D-14 for 
Rs. 120/-. In the coupon, it is mentioned 
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that these money orders were in payment of 
rent from July, 1959 to December, 1960, i.e. 
for 18 months. The endorsement is to the 
effect that Ganpatlal refused to accept them. 
They purport to have been signed by postman 
Ramcharan Achariya. They bear the date 
“21-1-1961”. Both the Courts below have 
held that tender of the money orders was 
not proved according to law because the post- 
man was not examined by the defendants. 
Rajaram (defendant No. 1) examined him- 
self and produced the acknowledgment and 
coupon parts of the money order forms 
(Exs. D-7 to D-15) and stated that these 
money orders were refused by the plaintiff. . 


8. The plaintif on the other hand 
stated that these money orders were never 
offered to him. He admits that he received 
a money order dated July 11, 1959, but after 
that he did not receive any money order. 


9. In my opinion, the Courts below 
were in error when they held that tender 
of rent was not proved because the postman 
was not examined. The object of Section 4 
of the Act, which is the pivot provision of 
the law is that on the one hand tenants must 
be protected from eviction; on the other, the 
tenants must be compelled to continue to 
fulfil their obligations to pay rent and per- 
form other duties. The main object of this 
section is to offer protection to the tenants. 
Restrictions have, therefore, been imposed on 
the rights of the landlord to eject his tenant. 
Under Clause (a) of Section 4 the policy of 
the law is clearly this. A tenant must be 
protected from eviction, but if he does not 
pay arrears of rent within one month in spite 
of service of a written notice of demand 
on him he loses the protection. From this 
it follows that where a tenant shows that he 
tendered rent, there is no default on his part. 
He must be protected against eviction. 


10. I have always considered a remit- 
tance by money order (so as to reach the 
landlord within the time prescribed by law) 
as the surest and safest mode of payment 
and tender, when arrears of rent are demand- 
ed in a notice, laying. a foundation for an 
eviction suit. Except ‘where the landlord inti- 
mates in his demand notice to the tenant of 
a -change in his address, a money order sent 
on the landlord’s residential address or at the 
address of his business is good and sufficient 
tender, so that the tenant must be protected 
against his eviction. His handing over the 
amount of rent to the post office for being 
tendered to the landlord is the strongest evi- 
dence of his bona fides; the money goes out 
of his control; he cannot take it back from 
the post office. 


Under Section 114 of the Evidence Act, 
a presumption must be made that in the ordi- 
nary course of business of the post office the 
money was given to the postman by the post 


“ office, for payment to the payee; and, that if 


it comes back with the endorsement “refus- 
ed” there should be presumption of truth in 
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respect of such endorsement. It must natu- 
tally be presumed that the postman is not 
in any way interested in writing a false endor- 
sement in case of a money order. Nor could 
it be imagined that he would write a false 
endorsement at the instance of the remitter, 
because the latter does not stand to gain 
anything thereby. The landlord may refuse 
to accept the money order with the object of 
creating a ground for eviction. 


1. In tbe judgment of Mr. Justice 
Newaskar in Laxmi Narayan v. Susamal (Se- 
cond Appeal No. 195 of 1965 Jabalpur decid- 
ed on 3-9-65) to which I shall refer in detail a 
little later, the above view is fully supported. 
It is also supported in Hiralal v. Murlidhar, 
(1956 Madh Bha LJ 1185) decided by Mr. 
Justice Samvatsar (as he then was). There 
a money order was sent by tenant; the en- 
dorsement of the postman was that the ad- 
dressee was not found; that endorsement was 
of a date within one month of the notice; 
previous payments- of rent were also by 
money orders. It was observed :— 


“Tt appears to me that the plaintiff had 
managed to evade receiving the money order 
on some pretext or other when it was taken 
to his house by the postman.” 


12. In S. A. No. 195 of 1965, DJ- 
3-9-1965 (supra) the question was whether it 
was necessary for the tenant alleging remit- 
tance or arrears of rent by money order and 
its refusal by the landlord to examine the 
postman to prove the fact of refusal. Mr. 
Justice Newaskar applied the principle laid 
down- in first appeal No. 44 of 1959 (Shambu- 
dayal v. Alia Bi, 1963 Jab LJ 85 (infra)). A 
distinction was sought to be drawn before 
him between the case of a registered letter 
and a money order. He held as follows :— 

“In my opinion, the distinction sought to 
be drawn by the learned counsel is without 
substance. Both in the case of money order 
as well as a registered letter the fact of 


submitting either the letter or money order - 


which is entered in a special register kept 
for the purpose at the post office and its 
subsequent dealing also noted as and when 
the reports are received. The presumption 
which is drawn in such a case is a part of 
general presumption of an initial act. It may 
or may not be possible to examine the postal 
peon, but that would not make the evidence 
with regard to the tender of the money order 
coupon as not relevant or untrue.” 

and, on that basis, Mr. Justice Newaskar 
did not follow the view taken in Chhoteylal 
v. Bal Govind, 1962 MPLJ (SN) 288 (infra) 
on which reliance was placed before him. 
The decision of Mr. Justice Newaskar is 
dated September 3, 1965. 

13. Learned counsel for the respon- 
dents relies on Babulal v. Tarachand, (S. A. 
No. 130 of 1965 Bench Gwalior, decided on 
28-2-1966). In that case Mr. Justice Naik 
on the basis of his own view taken in Janki- 
ram v. Damodhar, (AIR 1956 Nag 266) and 
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also on Raja Udram v. Khanbeg, (AIR 1918 
Nag 202) again held that it was necessary 
to examine the postman who may have ten- 
dered the money order. On going through 
this decision I find that attention of the 
learned Judge was not invited to either the 
Division Bench decision in 1963 Jab LJ 85 
(infra) or to the decision of Mr. Justice 
Newaskar in S. A. No. 195 of 1965, DJ- 3-9- 
1965 (Madh Pra) (supra) in which the Divi- 
sion Bench decision was held equally applic- 
able to the case of a money order. There 
cannot be the slightest doubt that if these 
two decisions had been placed before him, he 
would have either followed them or would 
have referred the matter to a larger Bench, 
if he disagreed with them. Their Lordships 
of the Supreme Court made instructive ob- 
servations in Lala Shri Bhagwan v. Ram 
Chand, (AIR 1965 SC 1767) as follows :— 


“It is hardly necessary to emphasise that 
considerations of judicial propriety and deco- 
rum require that if a learned single Judge 
hearing a matter is inclined to take the view 
that the earlier decisions of the High Court, 
whether of a Division Bench or of a Single 
Judge, need to be reconsidered, he should 
not embark upon, that enquiry sitting as a 
single Judge, but should refer the matter to 
a Division Bench, or in a proper case, place 
the relevant papers before the Chief Justice 
to énable him to constitute a larger Bench to 
examine the question. That is the proper and 
traditional way to deal with such matters 
and it is founded on healthy principles of 
judicial decorum and propriety. It is to be 
regretted that the learned single Judge depart- 
ed from this traditional way in the present 
ani and chose to examine the question him- 
self.” 

He would certainly not have decided the case 

on the basis of those two decisions which run 

counter to the Division Bench decision, and, 

arr org must be deemed to have been over- 
ed. 


14. A similar question had arisen in 
respect of registered letters. The question 
was whether there would be a natural pre- 
sumption that a communication properly 
addressed and posted must have reached the 
addressee and that if it is returned unserved 
as a result of refusal to receive it, bearing 
an endorsement to that effect, the addressee 
will be deemed to have received it and the 
sender will be deemed to have fulfilled his 
duty in the matter. In AIR 1918 Nag 202 
(supra) the plaintiff’s suit for ejectment of 
the defendants, on the allegation that their 
tenancy had been determined by a notice to 
quit under Section 79 Berar Land Revenue 
Code, had been dismissed on the ground that 
service of the notice sent by registered post 
was not sufficient proof when defendant 
denied having received the notice. There was 
an endorsement of refusal on the registered 
postcard. The dak peon was not called as 
a witness. The address of the addressee 
given on the postcard was vague. The learn- 
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ed Addi. J. C. upheld the view of the lower 
Court that as the defendant had denied the 
notice it was incumbent upon the plaintiff to 
call the postal peon to prove that the regis- 
tered postcard was tendered and refused by 
the defendant. 

“So also in Jankiram v. Damodar, (AIR 
1956 Nag 266) Mr. Justice Naik had held 


~ as under :— 


_ 
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“It is for the plaintiff to establish by 

proper evidence -that the notice which has 
been returned undelivered to him by postal 
authorities was tendered personally to the de- 
fendant or to one of his family members or 
servants at his residence.” 
Following the decision of Mr. Justice Naik 
(supra), it had been held in 1962 MPLIJ (SN) 
288 that it was necessary for the tenant to 
have examined the postal peon. 

15. However, a contrary view was 
taken by a Division Bench consisting of Mr. 
Justice Golvalker and Mr. Justice Bhargava 
in 1963 Jab LJ 85 where it was held as 
follows :— 

“It is well settled that unless contrary is 
established by reliable evidence, normal pre- 
sumption is that a communication properly 
addressed and posted must have reached the 
addressee. Hence if it is returned unserved 
as a result of refusal to receive it and bear- 
ing an endorsement to that effect on the 
communication the addressee will be deemed 
to have received it and the sender will be 
deemed to bave fulfilled his part of duty in 
the matter.” 

16. It will thus be seen that— 

(1) I am bound by the decision of the 
Division Bench in 1963 Jab LJ 85 (supra) 
where it has been held that unless contrary 
is established by reliable evidence, the normal 
presumption is that in case the letter is: pro- 


i. [perly addressed and posted must have reached 


the addressee, and if it is returned bearing an 
endorsement of refusal to receive it, the 
addressee will be deemed to have received it 
and the sender will be deemed to have fulfilled 
his part of duty in the matter. 

(2) I am bound to follow the decision of 
Mr. Justice Newaskar in S. A. No. 195 of 
1965, D/- 3-9-1965 (MP) (supra) where it 
has been held that the decision Shambhu- 
dayal v. Aliya Bi (supra) equally applies to 
money orders. 

(3) The combined effect of the above 
two decisions may be ‘stated thus. Unless 
contrary is established by reliable evidence, 
normal presumption is that money remitted 
by money order properly addressed, must 
have reached the payee and if it is returned 
with an endorsement of refusal to accept the 
payment, it will be deemed that there has 
been sufficient tender and the remitter will 
be deemed to have fulfilled his part of duty 
in the matter. 

(4) I must add that in the absence of a 
contract to the contrary, the remitter has 
no right to deduct money order commission; 
jand that such tender must be within the 
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statutory period, if any, prescribed for such 
tender. 

(5) Not only that I respectfully agree 
with Mr. Justice Newaskar in the view above 
stated, but I go a step further when I am 
of the opinion that the presumption to be 
made in the case of money orders is stronger 
than in case of registered letters. The reason 
is that in the case of a registered letter (for 
instance a notice demanding payment of 
arrears of rent) there is the possibility of 
suspicion that the sender (landlord) may have 
manoeuvred, in collusion with the postman, an 
endorsement of refusal so that the addressee 
(tenant) may remain in the dark and after 
the expiry of the statutory period (for pay- 
ment) the sender (landlord) may enforce his 
right of ejectment. Thus, a mischievous en- 
dorsement of refusal is likely to seriously 
jeopardise substantive rights of the addressee 
(tenant). But in the case of money orders 
there is no such apprehension. If the re- 
mitter (tenant) manipulates, by conspiring with 
the postman, to get an endorsement of re- 
fusal of the payee, what is it that the re- 
mitter stands to gain? His liability to pay 
is not extinguished or diminished. ‘The liabi- 
lity continues; what is more, he unnecessarily 
loses money order commission he paid to 
the post office. 


(6) The earlier decisions in ATR 1918 
Nag 202 and AIR 1956 Nag 266 ceased to 
be good Jaw after the Division Bench decision 
in .1963 Jab LJ 85 (supra). The decision in 
1962 MPL] SN 288 was based on AIR 1956 
Nag 266 (supra). The decision in S. A. No. 
130 of 1965, D/- 28-2-1965 (Madh Pra) was 
also based on AIR 1956 Nag 266 (supra) 
and AIR 1918 Nag 202 (supra). Moreover, 
the attention of the learned Judge (who 
decided Babulal’s case) S. A. No. 130 of 1965, 
Dj- 28-2-1965 (Madh Pra) was not invited 
to the decision of the Division Bench in 1963 
Jab LJ 85 (supra) nor to the decision in 
S. A. No. 195 of 1965, D/- 3-9-1965 (Madh 
Pra (supra), which had been rendered earlier. 
A Judge, sitting singly, is bound to follow 
earlier decision of a single Judge. If he finds 
himself unable to follow it, the only course 
open to him is to refer the question for deci- 
sion by a larger Bench. 


17. In the present case the position 
of remittances by the tenant to the landlord 
is as follows: — 

(a) The plaintiff admits to have received 
by money order rent for the month of June, 
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(b) In August, 1959, the tenants remitted 
Rs. 40/- as rent for the month of July, 1959 
by money order (Ex. D-9). It came back 
with the endorsement “refused” dated August 
20, 1959. 

(c) Then, in the month of October the 
tenants remitted Rs. 120/- by money order, 
being rent for the months of July to Septem- 


ber (Ex. D-10). That also came back with 
the endorsement “refused”. It is dated Octo- 
ber 7, 1959. 
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(d) Then, in the month of December, 
1959, the tenants remitted Rs. 200/- by money 
order (Ex. D-11) being rent for the months 
of July to November, 1969. It came back 
with the endorsement “Refused”. It is dated 
“12-12”. 

(e) Then, in the month of January, 1960, 
the tenants remitted Rs. 240/- by money 
order, being rent for the months of July to 
December, 1959 (Ex. D-12). That also came 
back with the endorsement “Refused”, being 
the date January 7, 1960. 

(f) The plaintiff gave a notice dated 
December 4, 1959 to the tenants demanding 
payment of arrears of rent from them and 
also asked them to vacate by January 31, 
1959 (should be read as 1960) (Ex. D-4). The 
tenants in their reply dated January 22, 1960, 
stated that they had been remitting rent by 
money orders (details of which were given) 
but the plaintiff refused all of them. It was 
further stated in this reply that they had 
remitted Rs. 240/- on January 7, 1960. The 
defendants have filed postal acknowledgment 
card addressed to Shri Krishna Swaroop, 
Advocate, who had given notice to them. 
This acknowledgment bears the date Janu- 
ary 27, 1960. 

(g) Then, in the month of March, 1960, the 
defendants remitted Rs. 320/- as rent from 
July, 1959 to February, 1960 (Ex. D-13). 
That also was refused bearing date March 
21, 1960. 

(h) The last remittances which were made 
by money orders are for Rs. 600/- and Rupees 
120/- (total Rs. 720/-). The coupon shows 
that the amount of Rs. 720/- was sent for 
the rent from July, 1959 to December, 1960 
(18 months). The endorsement of refusal is 
dated January 21, 1961. 


(i) The endorsements on the above money 
order forms (acknowledgment parts) purport 
to have been signed by different postmen. 

Gj) It will be fantastic to suppose that all 
these postmen had conspired with the defen- 
dants to write a false endorsement of refusal 
every time. 

(k) It is admitted that 
address written on all these money orders is 
correct. The last remittances, which are of 
the same date (as the amount exceeded 
Rs. 600/-) were made after the notice of 
demand was served on the appellants. They 
are crucial. The other remittances merely 
proved the conduct of the plaintiff, whereas 
this refusal clearly shows the underlined 
motive of the plaintiff, i.e. to create a ground 
for eviction. A tenant like the appellant, who 
had been sending so many money orders 
without deducting commission which he had 
paid, even when he had sent the same amount 
several times over, must be protected from 
eviction. He is not a tenant of the kind for 
whom Section 4 (1) (a) was enacted. 

1 It is an argument that the date 
of tender (January 21, 1961) falls after one 
month of the- receipt of the notice (December 
21, 1960). This argument is not correct. For 
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`30 days. 


the plaintiffs 


A.I. R. 


computing the time of one month December 
21, 1960 will be excluded from computation. 
The period prescribed is “one month”, not 
Therefore, computing from 22nd 
December, 1960, the refusal on January 21, 
1961 was within one month. 

19. The appeal is allowed. The judg- 
ments and decrees of the Courts below are 
set aside. The suit is dismissed with costs 


throughout. 
Appeal allowed. 
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broad and general sense means any activity 
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JUDGMENT :— This is an appeal by 
the tenant-defendant in an ejectment suit 
which has been decreed by the concurrent 


- judgments of the lower Courts. Besides re- 


peating some of the arguments taken in de- 
fence in the lower Courts, the appellant has 
also raised two additional points which would 


“be set out and examined presently. 


2. In the town of Sonkatch, there is 
a society called Digambar Jain Panchayat 
which controls and manages two Jain tem- 
ples with nine houses attached to the temples 
for their maintenance. In fact, the society 
is competent to manage the temples and pro- 
perties generally for the benefit of the 
Digambar Jain community at that place. Most 
of the houses are on rent and the income is 
applied for the maintenance of the temples 
and some attached Dharmashalas and schools. 
One of the houses had been rented to the 
joint family of which the defendant-appel- 
lant is the ‘Karta’, The plaintiff-panchayat 
found that the accommodation for school 
was insufficient and they were in need of a 
house for running a ‘Pathshala’ for the reli- 
gious instructions to young members of the 
Jain community there. Accordingly, they 
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noticed the present appellant to quit and, 
when he failed to do so, brought the suit. 


3. The two grounds emphasized in 
the lower Courts are that the defendant was 
not the ‘karta’ of the joint family and the 
shop being run on the premises, was really 
the business owned by his brothers Prema- 
narayan and Manoharlal. Evidence was led 
by both parties on this issue and the lower 
Courts have found as a fact that Badrilal 
was ‘Karta’ of the joint family business run 
in the name of Premanarayan Manoharlal. 
The licence taken out by Badrilal was found 
to be the final answer to this question. Any 
way, it is a finding of fact. 

4. Secondly, it was urged that the ten- 
ancy was not one from month to month but 
an annual tenancy, and accordingly, the notice 
under Section 106 of the Transfer of Pro- 
perty Act, was defective. The lower Courts 
have examined this question and found that 
it was a tenancy of Rs. 25/- per month. Pre- 
manarayan himself has categorically stated 
that it was a monthly tenancy. The fact that 
on occasions rent was paid for the whole 
year, does not alter the nature of the tenancy. 


5. Thirdly, on the point of genuine 
need, the defendant had suggested that there 
were other houses owned by the Society 

` which were more suitable. It appears that 
a school was being run for some time in a 
similar house but as the number of school 
going children had been increasing, the Pan- 
chayat was in need of a bigger house. To 
be sure, there are several houses to choose 
from but the landlord has to be given the 
choice which house to select. Actually, if 
the tenant of each of the houses owned by 
the landlord is permitted to argue that he 
might as well bring a suit in regard to some 
other house, he cannot sue in regard to any 
house because, whichever house he selects for 
the purpose of the suit. will be one of seve- 
ral and there will always be “other houses.” 
All that we have to see is, whether, for the 
purpose which should be found to be genuine, 
the accommodation -sought would be suitable. 
That is not questioned here. 

6. Fourthly, in this Court an ingeni- 
ous argument is advanced. Running of a 
‘Pathshala’ or school for religious instructions 
is not business. Since under Section 12 (£) 
of the M. P. Accommodation Control Act of 
1961 and the corresponding section of the 
Act of 1955, the landlord can take non- 
residential accommodation only for “the con- 
tinuing or starting his business etc., etc.,” a 
‘Pathshala’ is not business and, in the instant 
case, the plaintiff-Panchayat is not requiring 
the accommodation for the continuing or 
Starting business. 

7. This argument appears . ingenious 
but is altogether fallacious. The word “busi- 
ness” has always been defined in a narrow 
sense implying some activity often of a com- 
mercial nature intended for gain or profit 
and, in a broader or general sense, meaning 
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any activity. In the Act itself, accommoda- 
tion has been divided into two categories; 
residential accommodation and what is not 
residential. which has been described as non- 
residential accommodation. The second cate- 
gory is residuary one. One can define what 
a residential purpose is; but one cannot define 
a non-residential purpose except by stating that 
it is a purpose other than one for residence, 
In the second category, there may be many 
different purposes with nothing mutually 
common except that it is not just residential. 
In the present Section 12 (e), the law pro- 
vides for the circumstances in which a land- 
lord can sue on ground of personal require- 
ment for residential accommodation. In sub- 
section (f) and the corresponding sub-section 
of the earlier Act, the law provides for the 
circumstances in which a landlord can sue 
for non-residential accommodation. The sub- 
section begins and ends with “non-residential 
purpose”. but in between, “the requirement 
for starting his business etc.”, is mentioned. 
In other words, by business is meant what- 
ever activity can be done in any non-residential 
accommodation; that is to say, the word 
“business” here is used in the broad and 
general sense of any activity whatsoever. For 
the purpose of that section, that activity 
should be different from the mere residence 
by the person concerned. Thus, it is a wrong 
reading of the section to urge that the non- 
residential accommodation can be taken only 
for business in the narrow sense and not for 
business in the larger sense. By reading the 
word “business” as equivalent to any activity, 
we find that a non-residential accommodation 
can be used in any manner other than mere 
residence. There is, therefore, nc doubt that 
the plaintiff Panchayat was entitled to eject 
the defendant on this ground of requirement 
for a ‘Pathshala.’ 


8. Finally, one more point is suggest- 
ed at the Bar during the hearing. This 
Digambar Jain Panchayat, it is urged is a 
public Trust and accordingly should get re- 
gistration under the Public Trusts Act before 
bringing any suit. 

9, Whatever the merits of the argu- 
ment, we cannot hear it at this stage, because 
it has been raised for the first time in this 
Court, not having been raised at any earlier 
Stage. 

10. In the result, this second appeal 
is dismissed. The appellant shall pay the 
costs in this Court to the respondent along 
with the pleaders’ fee on minimum contested 
scale. 

Later :— 

Counsel for parties present. It is agreed 
that the tenant-defendant will be allowed 
time till the 31st March. 1973 to vacate the 
accommodation. In case of failure suitable 
son may be taken after the Ist of April, 


Appeal dismissed. 
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SHIV DAYAL AND J. S. VERMA, JJ. 


The State of Madhya Pradesh, Appellant 
v. Jhankar Singh, Respondent. 

First Appeal No. 109 of 1960, D/- 3-11- 
1972, against decree of M. D. Kirtane, Addl. 
Dist. J., Balaghat, D/- 15-1-1960. 

Index Note :— (A) Constitution of India, 
Art. 299 (1) — Execution of contract on be- 
half of Governor — Vesting of Malguzari 
villages in State— Contract for sale of pro- 
duce in Malguzari forests execeted by Con- 
servator of Forests — Validity. 

Brief Note :— (A) Under the resolution 
No. 240-59-XIX, dated 26-1-1950 and other 
relevant notifications the Conservators of 
Forests were authorised to execute, on behalf 
of the Governor, contracts for the sale of 
forest produce, when the payment was receiv- 
ed in full at the time of delivery. The expres- 
sion “payment received in full” was explained 
in the relevant notification itself so as to in- 
clude payment by instalments. (Para 6) 

On the vesting of the Malguzari villages 
in the State. the Conservator of Forests auc- 
tioned the right to propagate, collect and sale 
lac in Malguzari forests. They were leased 
out to the plaintiff for the specified amount 
to be paid in instalments. The contracts were 
executed in the name of the Governor and 
were signed by the Conservator. The evi- 
dence showed that after the vesting the for- 
ests were transferred to the forest depart- 
ment, 

Held that the contracts were valid and 
complied with the requirements of Art. 299 
(1). l (Para 9) 

Index Note :— (B) Evidence Act (1872), 
S. 114, Wus (e) — Presumption as to official 
acts — Vesting of Malguzari villages in State 
— Presumption as to transfer of Malguzari 
forests to Forest Department. 

Brief Note :— (B) The fact that after the 
vesting of the Malguzari villages in the State 
the right to propagate and collect lac in 
Maleuzari forests was auctioned by the Forest 
Denartment and the further fact that the 
plaintiff worked the contracts would show 
that after the vesting, the possession of the 
forest areas was as a matter of fact transfer- 
red to the Forest Department by the Deputy 
Commissioner lending support to the presump- 
tion that official acts are regularly performed. 
AIR 1966 SC 1931, Rel. on. (Para 8) 


Index Note :— (C) Contract Act (1872), 
S. 70 — Apolicability — Non-compliance with 
Art. 299 (1) of Constitution — Suit for re- 
fund of instalments paid under invalid con- 
tract —- Burden of proof — Non-production 
of important evidence in possession of vlain- 
tiff — Presumption — (X-Ref.:— Evidence 
Act (1872), S. 114, Tus (g)) — (X-Ref. :— 
Constitution of India, Art. 299 (1)). 

Brief Note:— (C) Where an agreement 
does not comply with the requirements of 


AQ/GQ/A299/73/GM1T 





State of M. P. v. Jhankar Singh (Shiv Dayal J.) 


ALR, 


Art. 299 (1) of the Constitution, the other 
party to the contract is entitled to relief 
under Sec. 70 if the three conditions men- 
tioned in the section are satisfied. AIR 1968 
SC 1218, Rel. on. (Para 11) 

The plaintiff in whose favour a contract 
was executed by the Forest Department for 
sale of the forest produce brought a suit for 
recovery of instalments paid under the con- 
tract after deducting the profits earned by 
him contending that the contract was invalid. 
The accounts of the transactions were first 
written by the plaintiff in the katcha book 


. which were then transferred to another ac- 


count book. The plaintiff produced the latter 
book and not the former. 

Held, that the burden was on the plain- 
tiff to show how much he had earned from 
the forest. Then alone he would be entitled 
to the balance outstanding from the instal- 
ments paid. The katcha account book was 
the best evidence in possession of the plain- 
tiff, As it was not produced, a presumption 
would be made against him. AIR 1917 PC 6 
and AIR 1968 SC 1413, Rel on. (Para 11) 


Index Note :— (D) T. P. Act (1882), Sec- 
tion 107 — Lease granted by Governmént 
~— Does not require registration by virtue 
of S. 90, Registration Act — (X-Ref. :— Re- 
gistration Act (1908), S. 90). (Para 14) 

Index Note :— (Œ) T. P. Act (1882), Sec- 
tion 107 — Lease granted by Government — 
Section is not applicable because of S. 2, 
Government Grants Act (1895) — (X-Ref. :— 
Government Grants Act (1895), S. 2). 


(Para 15) 
Cases Referred : Chronological Paras 
AIR 1968 SC 1218 = (1968) 3 SCR 
214, Mulamchand v. State of M. P. 11 
AIR 1968 SC 1413 = (1968) 3 SCR 
862, Gopal Krishnaji v. Mohd. 
Haji Latif 11 
AIR 1966 SC 1931 = (1966) 3 SCR 
663, Maharaja Pratap Singh v. Thakur 
Manmohan 8 
AIR 1917 PC 6 = 44 Ind App 98, 
Murugesam Pillai v. Gnana Sambandha 
Pandara Sannadhi ji 
J. P. Bajpai, Dy. Advocate General, for 
Appellant; C. P. Sen, for Respondent. 


SHIV DAYAL, J.:— On the vesting of 
the Malguzari villages under the M. P. Aboli- 
tion of Proprietary Rights Act, 1950 (No. 1 
of 1951) (hereinafter referred to as the Act), 
on September 28/29, 1951, the Conservator 
of Forests. Eastern Circle, put to auction the 
tight to propagate and collect lac in five 
malsuzari forests in district Balaghat. They 
were leased out to Jhankar Singh (Plaintiff) 
for Rs. 98,500/-. The lease was from Septem- 
ber 29, 1951 to June 30, 1954. It is not 
now in dispute that the plaintiff worked the 
contract. Although it is his case that pos- 
session was not formally given to him, he 
says that he worked the contracts, out of 
a sense of duty. over some of the portions 
of leased forests. According to him. the 
period for which he worked the contract 
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was from November 24, 1951, to May 26, 
1952, during which period he collected lac 
weighing 337 maunds worth Rs. 16,290/-, 
which gave him a net profit of Rs. 8087/5/6. 
According to the plaintiff, he did not work 
the contract, nor was in possession thereafter. 
He paid the following instalments: 


29-9-1951 Rs. 4099/- 
6-12-1951 Rs. 9,334/- 
18-12-1951 Rs. 19,50t/- 
14-4-1953 Rs. 10,833/- 
Total Rs. 43,668/-. 


Adding a sum of Rs. [00/- for coercive pro- 
cess the total amount paid, according to the 
plaintiff, is Rs. 43768/-. 

2. Jhankar Singh (plaintiff) brought 
the suit from which this appeal arises, when 
coercive process was issued for the recovery 
of Rs. 32,834/- by the Tahsildar. His con- 
tentions in the suit were, firstly, that the 
Conservator of Forests had no authority to 
enter into the contract; that possession was 
not given to him and the areas leased out 
were not pointed out to him; and that third 
persons interrupted his possession and did not 
allow him to work the contract. He claimed 
a refund of the instalments paid by him, giv- 
ing a deduction of the net profit earned by 
him. He sought a decree for refund of 
Rs. 35,680/- in consequence of a declaration 
that the lease deeds are void. He further 


claimed an injunction to restrain the Naib-` 


Thasildar’s Revenue Court at Balaghat from 
realising Rs. 27,900/- or any other arrears 
on the basis of the aforesaid leases. 


3. The suit was resisted by the de- 
fendant-State, inter alia, on the ground that 
the leases were valid; that the plaintiff actual- 
ly worked the contract; that he was liable to 
pay the outstanding instalments; and that he 
was not entitled to any refund. 

4. The trial Judge found that the 
leases were illegal and void; that the con- 
tracts were not complete; that they were in- 
valid for want of registration; that the Forest 
Department was bound to preserve and pro- 
tect lac produce after it had been auctioned; 
that the plaintiff was- entitled to refund of 
Rs. 35,680/-; that the plaintiff had a net gain 
of Rs. 9642/7/-; and that the State was not 
entitled to recover the remaining instalments. 

(Contd. on Col. 2) 
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In the result, he declared that the four lease 
deeds were void and after deducting the net 
profit of Rs. 8087/5/6 out of the instalments 
paid, i.e. Rs. 43,768/-, passed a decree in 
favour of the plaintiff for the refund of 
Rs. 35,680/- together with interest at 6 per 
cent. He further issued an injunction per- 
manently restraining the State from realising 
Rs. 27,900/- or any rental arrears through 
the process of the Naib-Tahsiidar’s Revenue 
Court. Agegrieved by the decree of the tral 
Court, this appeal was preferred by the State. 

5. It is first contended by the learn- 
ed Deputy Advocate General that there was 
no defect in the contracts which were signed 
by the Conservator of Forests on behalf of 
the Governor. These contracts were execut- 
ed in the name of the Governor and were 
signed by the Conservator of Forests. The 
question is whether there was compliance with 
the requirements of Article 299 (1) of the 
Constitution. All contracts made in exercise 
of the executive power of the State have to 
be made by the Governor and have to be 
executed on behalf of the Governor “by such 
persons and in such manner as he may direct 
or authorise.” The resolution before us clear- 
ly shows that the Conservator of Forests was 
so authorised. By Resolution dated January 
26, 1950, published in the M. P. Gazette 
dated February 3, 1950, the Conservators of 
Forests were authorised to- execute contracts 
and other instruments in matters connected 
with the administration and working of 
forests and with the business of the Forest 
Department generally, “to such extent and 
within such limits as the Government may 
by notification in the Official Gazette pres- 
cribe.” The other authorities so authorised 
were the Chief Conservator, Deputy Conser- 
vators, Assistant Conservators and Extra- 
Assistant Conservators of Forests. The rele- 
vant portion of the resolution may be repro- 
duced as follows:— 

“No. 240-59-XIX.— In exercise of the 
powers conferred by clause (1) of Art. 299 
of the Constitution of India, the Governor 
of Madhya Pradesh is pleased to direct that 
the undermentioned classes of contracts and 
assurances of property made in exercise of 
the executive authority of the State of 
Seeda Pradesh shall be executed as fol- 
ows:— 


XX 
G 


XxX XX 


C, In the case of the Forest Department. 


Contracts and other instruments in matters 
connected with the administration and working 
of forests and with the business of the Forest 
Department generally. 


From time to time, the authorities of the 
Forest Department had been authorised to 
execute contracts on behalf of the Governor. 
By Notification No. 1119-236-XV dated De- 
cember 20, 1929, published in the Central 
Arovimces Gazette, dated January 4, 1930, 


By the Chief Conservator, Conservators, 
Deputy Conservators, Assistant Conservator: and 
Extra-Assistant Conservators of Foret. tos ch 
extent and within such limits as the Gover m nt 
may by notification in the official gazette 
prescribe.” 


Part I (page No. 11), the Government pres- 
cribed the extent to which and the limits 
within which the officers of the Forest De- 
partment specified in the schedule could exe- 
cute the contracts and other instruments. The 
relevant part reads as follows:— 
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“Classes of deeds, contracts and other instruments, 





5. Contracts tor the sale of torest produce :— 
(a) When payment is received in full at the time of delivery. ʻi PE 
(b) When payment is not received in full at the time of delivery. „e = 


The expression “payment is received in full 
at the time of delivery” is explained in the 
notification itself so as to include payment 
by instalments. It reads thus:— 

“Payment in instalments may, however, 
be considered as payment in full at the time 
of delivery provided that there is a clause 
in the agreement to the effect that when the 
Divisional Forest Officer considers that the 
value of any forest produce removed by the 


purchaser equals or exceeds the amount of’ 


purchased money paid by him upto that time, 
the Divisional Forest Officer may stop fur- 
ther removal until the purchaser has paid 
such further sum, as in the opinion of 
Forest Officer, may be sufficient to cover the 
excess value of the forest produce removed 
or about to be removed.” 

6. The above limit of Rs. 30,000/- 
was raised to Rs. 50,000/-, by order dated 
July 18, 1951 (vide Memorandum No. 2234- 
1727-X1 dated July 18,1951) and notification 
No. 261, dated August 23, 1951. Thus, the 
Conservator of Forests was authorised to 


execute, on behalf of the Governor, contracts. 


for the sale of Forest produce, when the pay- 
ment was received in full at the time of the 
delivery, to the extent of Rs. 50,000/- (the 
expression “payment received in full” being 
read according to the explanation given at 
the end of the notification). See also the 
compilation, called the Forest Financial 
Rules, 2nd Edition (1957) published by the 
Government of M. P. at pp. 77, 78 and 79. 

7. There can be no doubt that the 
contracts in tke present case were for sale of 
forest produce. It is, however, contended 
for the plaintiff+respondent that these forests, 
in respect of which the Conservator of 
Forests executed the contracts, were never 
transferred to the Forest Department. By 
virtue of Section 7 of the Abolition of Pro- 
prietary Rights Act, it was the Deputy Com- 
missioner who took over possession of the 
lands which vested in the State .in conse- 
quence of the vesting under the Act. The 
Deputy Commissioner alone, therefore, :could 
execute such contracts. The learned trial 
Judge accepted this contention. He held that 
since the Deputy Commissioner was the 
agent nominated by the statute, he alone 
could take possession of the lands which 
vested in the State in consequence of vest- 
ing and it was the Deputy Commissioner 
alone who could grant a lease on behalf of 
the State. Learned counsel laid some em- 
phasis on Ex. P-32, which is a memorandum 
dated August 30, 1951, from the Government 
of M. P., Revenue Department, addressed to 
all Deputy Commissioners of the State, to 
the effect that the State Government directed 


the. 


By Conservator 
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that the leases of lac in villages vesting in 
the State under the Act, of which possession 
had been taken over by the Deputy Commis- 
sioners, should be granted in consultation 
with the Divisional Forest Officers or other 
officers for a period of three years, subject 
to the conditions prescribed in the memoran- 
dum. One of the directions was that ihe 
procedure for the grant of leases and realisa- 
tion of the lease money to be followed was 
that which was followed by the Forest De- 
partment. On that basis, it is urged that it 
was only the Deputy Commissioner. who 
could grant a lease. 

8. In the present case, positive evi- 
dence was led by the State to prove that the 
relevant forest areas were transferred to the 
Forest Department. Shri _ Birabhsingh 
(D. W. 1), who was then the Divisional 
Forest Officer, says in his deposition that 
he took possession of these forest areas. He 
says that after the Abolition of Proprietary 
Rights, the Zamindari forests were to be 
looked after by the Forest Department as 
directed by the Deputy Commissioner and 


- the Conservator of Forests. He filed his 


report to that effect. In his report (Ex. DX-2) 
the D. F. O. says that he had taken over 5 
Zamindaries, totalling 369 sq. miles details 
of which were mentioned in his earlier repurt 


` dated July 26, 1951, and that he had put the 


Forest Ranger Sunderlal in charge of Lanii 


Range from July 21, 1951. This report 
(Ex. DX-2) is dated August 8, 1951. In the 
earlier report (Ex. DX-3), the Divisional 


Forest Officer very clearly said as follows:— 


“All the forests of Balaghat district are 
transferred to the Forest Department,. irres- 
pective of the fact, whether the Forest De- 
partment has taken them over or not......... I 
am taking over only 339 square miles com- 
prising the five Zamindaries of Behela, Bija- 
garh, Saletakri, Hatta and Kinni...... Since 
the staff is sanctioned already, I am taking 
the five Zamindaries totalling 369 square 
miles, for which you have already issued 
instructions and for which I am putting 
Dy. R. Sunderlal as R. O. Lanji with imme- 
diate effect. Orders for his posting as R. O. 
Lanji may kindly be passed early.” 

In his deposition, he says that before disposal 
of the forest produce by auction, the forests 
of Hatta Zamindari were taken in the 
management by the Forest Department. He 
further deposed that permits were issued by 
him to the plaintiff. They are Exs. DX-4, 
DX-5, DX-6 and DX-7. Having regard to 
the statement of Birabhsingh and supporting 
documentary evidence, we have no doubt that 
there was a transfer of the management of 
the forest areas of the former Zamindari 
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villages in Hatta, to the Forest Department. 
That being so. the Conservator of Forests 
was, by virtue of the noiifications abovesaid, 
empowered to execute contracts and leases on 
behalf of the Governor. The fact that the 
tight to propagate was auctioned by the 
Forest Department and the further fact that 
the plaintiff worked the contracts and paid 
instalments to the Forest Department further 
goes to show that as a matter of fact posses- 
sion of the forest areas was transferred by 
the Deputy Commissioner to the Forest De- 
partment. This lends further support to the 
presumption which can legitimately be made 
under Section 114 of the. Evidence Act that 
official acts are regularly performed. See Ma- 
haraja Pratap Singh v. Thakur Manmohan, 
AIR 1966 SC 1931. 

9, For these reasons, we accept the 
appellant’s contention that the contracts exe- 
cuted by the Conservator of Forests complied 
with the requirements of Article 299 (1) of 
the Constitution. 

10. The consequence of the above 
finding will be that the plaintiff is not en- 
titled to any refund of the instalments paid 
by him; nor is he entitled to any injunction, 
which means that the suit should be dismiss- 
ed in toto. 

11. However, it will be appropriate 
that we now deal with the second contention 
raised for the appellant State. If we had 
held that the agreements did not comply with 
the requirements of Article 299 (1) of the 
Constitution, the further question was whe- 
ther the plaintiff was entitled to refund of 
the instalments, after deducting the gain that 
he had received. In Mulamchand v. State of 
M. P., AIR 1968 SC 1218, their Lordships 
have said that such -a decree can be passed 
by virtue of Section 70 of the Contract Act. 
Three conditions have to be satisfied. The 
first condition is that a person should lawful- 
ly do something for another person or deliver 
something to him; the second condition is 
that in doing the said thing or delivering the 
said thing, he must not intend to act gratui- 
tously and the third condition is that the 
other person for whom something is done 
or to whom something is delivered must 
enjoy the benefit thereof. If these conditions 
are satisfied, Section 70 of the Contract Act 
imposes wpon the latter person the liability 
to make compensation to the former in res- 
pect of, or to restore the thing, so done or 
delivered. In the present case, burden was on 
the plaintiff to prove what he had done. In 
other words, he had to show how much he 
had earned from the forest. Then alone, he 
was entitled to the balance outstanding from 
the amount of instalments paid by him total- 
ling Rs. 43768/-. The plaintiff produced some 
accounts, but they were not the original ac- 
counts, which had been written at the time 
of the transactions. It is admitted by the 
plaintiff in his deposition that the accounts 
were first written in the Kacha book and 
then they were transferred to another account 
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book. The ‘latter was produced but not the 
former. He admits this in paragraph 38 of 
his deposition. He says that the accounts 
which he had filed (Ex. P-25) were written 
on the basis of “Kacha Hisab”, meaning, 
entries which were made at the time of the 
transactions. He further admits that those 
original accounts were in his possession, but 
he did not produce them. He further admits 
in his deposition (pata 52) that Ex. P-25 
does not disclose all the sales made by him. 


“fay a al fara ean qa À ae fea 
a fea gi ag ara Raa eat dae at wr 


adt far è | 
* $ * 


Tadic fio 84 A gg fat adt dtd” 


It is obvious enough that the Kacha Hisab 
was the best evidence. It was not produced 
by the plaintiff anda presumption should 
be made that if he had produced those ac- 
counts, they would have gone against him. 
A party in possession of best evidence, which 
would throw light on the issue in contro- 
versy must produce it and if important do- 
cuments are withheld, which are in posses- 
sion of a party, a presumption would be 
made against him. In Murugesam Pillai v. 
Gnana Sambandha Pandara Sannadhi, AIR 
1917 PC 6, which was approved by their 
Lordships in Gopal Krishnaji v. Mohd. Haji 
Latif, AIR 1968 SC 1413, the rule laid down 
is that even if the burden of proof is on the 
opposite party, material documents must be 
produced and the party in possession cannot 
rely upon the abstract doctrine of onus of 
proof. The Privy Council deprecated the 
practice of a party to a proceeding not pro- 
ducing important documents in his posses- 
sion and relying on the abstract doctrine of 
onus of proof. These observations of the 
tivy Council and the Supreme Court apply 
here with greater force, because, here, the 
burden was on the plaintiff to prove the ac- 
counts. Not only that he did not produce 
the Kacha accounts, he had also to admit 
that the accounts produced by him (Ex. P-25) 
did not contain all the sales made by him. 


12. There is another aspect of the 
matter on which learned Deputy Advocate 
General laid great emphasis and, in our opin- 
ion, rightly. 


13. The trial Court has found that 
425 maunds of lac was extracted by the 
plaintiff, but it is clear from the evidence of 
the plaintif himself that on January 21, 
1952, he sold 1574 maunds of lac to Shiv- 
dayal Seth, who took it to Gondia and on 
February 1, 1952, he sold 45 maunds of lac 
to Shivdayal. These items were not shown in 
the accounts (Ex. P-25). Thus the total quan- 
tity of lac extracted by him during the 
year 1951-52 comes to 6274 maunds The 
plaintiff did not furnish accounts of extrac- 
tion of lac during the year 1952-53. It is 





278 M. P. [Prs. 1-2] 


contended for the State that since he went on 
paying instalments, the last of which was 
paid on March 18, 1953, he must have work- 
ed the contracts during that year as well. 
The learned Deputy Advocate General wants 
627 maunds to be added for the year 1952-53 
also. He argues that at least 1000 maunds 
can be taken in round figure for both the 
years. He then refers to the accounts (Ex. 
P-25), where lac was shown as sold at the 
tate of about Rs. 60/- per maund. The plain- 
tiff, in his statement, said that at the time 
of the contract, the rate of lac was Rs. 70/- 
to Rs. 80/- per maund. At the alleged rate 
of Rs. 60/- per maund for 1000 maunds the 
total price of lac extracted comes to Rupees 
60,000/-. Deducting Rs. 10.000/- as cost of 
extraction (at Rs. 10/- per maund), the net 
gain can be assessed at Rs. 50,000/-. The 
plaintiff has deposited only Rs. 43,000/- odd. 
He is, therefore, not entitled to any refund. 

14. By virtue of Section 90 of the 
Registration Act, a lease granted by the Gov- 
ernment does not require compulsory regis- 
tration. 

15. Section 107 of the Transfer of 
Property Act is also not applicable because 
of Section 2 of the Government Grants 
Act, 1895. 

16. The appeal is allowed. The judg- 
ment and decree of the trial Court are set 
aside. The suit is dismissed with costs in 
this Court and in the trial Court. 

Appeal allowed. 
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Sudhir Kumar Suri, Petitioner v. Princi- - 


pal, Mahakoshal Arts Mahavidyalaya, Jabal- 
pur, Respondent. ` y 


a R Petn. No. 284 of 1973, D/- 21-4- 


Index Note:— (A) Jabalpur University 
Ordinance No. 2, Section 10 (1) — Miscon- 
duct of student — Domestic enquiry — Prin- 
ciples of natural justice must be observed — 
Opportunity to cross-examine complainant 
when necessary. 

Brief Note:— (A) The requirements of 
natural justice do not have any fixed content. 
They vary with the constitution of statutory 
bodies. They depend upon the circumstances 
of the case, the nature of enquiry, the 
rules under which the tribunal is acting and 
the subject-matter that is being dealt with. 
In a domestic enquiry of the present kind. 
the right to cross-examine is not a neces- 
sary attribute of natural justice. 

Where the enquiry committee consisting 
of independent professors read over the com- 
plaint to the student and the accusations 
were read over to him and he was given op- 
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A LR. 
portunity to state his case and produce his 
defence and the examination of the complain- 
ant in the absence of the student did not 
contain any material not contained in the 
complaint it was held that student had fair 
opportunity to meet the charge and the exa- 
mination of complainant in his absence and 
want of cross-examination opportunity did 
not amount to violation of principles of 
natural justice. (1960) 1 WLR 223, AIR 1967 
SC 122, Rel. on. : (Paras 6, 7) 
Cases Referred: Chronological Paras 
AIR 1967 SC 122 = (1966) Supp SCR 

401, State of J. & K. v. Bakshi 

Gulam Mohammad 6 
(1960) 1 WLR 223, Ceylon University 

v. Fernando 
AIR 1958 SC 398 = 1958 SCR 1240, 

Nagendra Nath Bora v. Commr. of’ 

Hills Division 
(1958) 1 WLR 762 = (1958) 2 All ER 

579, Byrne v. Kinematograph Renters 

Society Ltd. 

(1948) 65 TLR 225 = (1949) 1 All ER 

109, Russell v. Duke of Norfolk 
1943 AC 627 = (1943) 2 All ER 337, 

General Medical Council v. Spackman 
1918 AC 557 = 34 TLR 325, De Ver- 

tauil v. Knaggs 
1915 AC 120, Local Govt. Board v. 


Arlidge 
1911 AC 179, Board of Education v. 
Rice 6 

S. C. Datta, for Petitioner; A. P. Tare, 
for Respondent. 

SINGH, J.:— By this petition under 
Articles 226 and 227 of the Constitution the 
petitioner calls into question an order dated 
25th March 1973 passed by the Principal, 
Mahakoshal Arts Mahavidyalaya, Jabalpur, 
rusticating him for a period of two years. 

2. The petitioner was a student of 
M. A. (Final) Philosophy in Mahakoshal Arts 
Mahavidyalaya, Jabalpur. A complaint was 
made to the Principal on 21st March, 1973 
by one Mrs. Renuka Gupta, a Lecturer in 
Government Science College, Jabalpur, that 
the petitioner molested her ‘in the College 
Library. On this complaint, the Principal on 
22nd March, 1973 issued a notice to the 
petitioner to appear before him and to ex- 
plain why he should not be rusticated from 
the college on the ground of misconduct. As 
the petitioner denied the charge, the Princi- 
pal constituted a committee for conducting 
an enquiry into the complaint against the 
petitioner. The committee consisted of Dr. 
V. S. Rao, Professor and Head of the De- 
partment of economics, Professor S. C. 
Verma and Professor D. K. Moitra. Dr. Rao 


was the Chairman of the Enquiry Committee. ` 


After making necessary inquiry, the commit- 
tee came to the conclusion that the com- 


plaint made by Mrs. Gupta was true and 
that necessary action be taker against ‘he 
petitioner. It was on this report that the 


Principal passed the impugned order ruslicat- 
ing the petitioner. 
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3: The only contention raised by the 
learned counsel for the petitioner in support 
of this petition is that the principles of 
natural justice were not followed in the `n- 
quiry held by the committee and for this 
reason the order of rustication is invalid. 
Learned counsel argued that the petitioner 
was not shown the complaint made by Mrs. 
Gupta and that he was not given any oppor- 
tunity to cross-examine her. 


4. It would be convenient first to see 
as to what steps were taken by the Enquiry 
Committee. Dr. Rao, who was the Chairman 
of the committee, has filed an affidavit in 
support of the return of the respondent. The 
record of the proceedings of the committee 
has also been exhibited as Annexure R-II. 
The affidavit of the Chairman and the docu- 
ment Annexure R-II clearly show that the 
complaint of Mrs. Gupta, which is An- 
nexure R-IV, was read over to the petitioner 
when he appeared before the committee and 
he was asked to explain the allegations 
against him. The petitioner denied the charge 
as false and pleaded that he was not present 
in the college at the time when the incident 
is said to have happened, and that he had 
gone to Ranjhi. The petitioner was asked 
to produce witnesses in support of his de- 
fence and he examined one R. G. Patel to 
prove his alibi. The Enquiry Committee later 
examined two other witnesses, who had not 
much to say on this point. It also appears 
that Mrs. Gupta was álso examined by the 
Committee. The statement of Mrs. Gupta 
was, however, taken in the. absence of the 
petitioner and he was not afforded any op- 
portunity to cross-examine her. 


5. The grievance of the petitioner 
that the complaint made by Mrs. Gupta was 
not made known to him must be held to be 
false in view of the affidavit of the Chair- 
man of the Enquiry Committee. We accept 
the affidavit of the Chairman that the com- 
plaint (Annexure R-IV) was read over to the 
petitioner when he appeared before the com- 
mittee. The complaint is a detailed one and 
mentions the name of the: petitioner. The 
other allegation of the petitioner that Mrs. 
Gupta was not examined in his presence and 
that he was not given any opportunity to 
cross-examine her appears to be correct, and 
the only question is whether the inquiry is 
vitiated because of this. 


6. Section 10 (1) of Ordinance No. 2 
of Jabalpur University under which the Prin- 
cipal has exercised his powers to rusticate 
the petitioner reads as follows: 


“10. (1) When a student of a college 
has been guilty of grave- misconduct or per- 
sistent idleness, the Principal of the College 
may, after informing his guardian and ac- 
cording to the nature and gravity of the of- 
fence,— 

(a) expel, (b) rusticate, or (c) with the 
approval of Vice-Chancellor, disqualify such 
student from being a candidate at the exa- 
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mination for which he was prosecuting a 
course at the College.” 

A reading of the above provision shows 
that the Ordinance does not provide as to 
what kind of inquiry must be held by the 
Principal before taking disciplinary action 
against the student guilty of misconduct. The 
section provides no special form of proce- 
dure and, therefore, the Principal must adopt 
that procedure which is suited to the facts 
and circumstances of the case. It is true that 
the Principal must follow the principles of 
natural justice before holding that the charge 
of misconduct is proved, but the require- 
ments of natural justice do not have any 
fixed content and they depend upon the cir- 
cumstances of the case, the nature of in- 
quiry, the rules under which the tribunal is 
acting and the subject-matter that is being 
dealt with. The following observations of 
the Privy Council in Ceylon University v. 
Fernando, (1960) 1 WLR 223 are relevant on 
this point: 

“Their Lordships do not propose to re- 
view these authorities at length, but would 
observe that the question whether the re- 
quirements of natural justice have been met 
by the procedure adopted in any given case 
must depend to a great extent on the facts 
and circumstances of the case in point. As 
Tucker L. J. said in Russel v. Duke of Nor- 
folk, (1948) 65 TLR 225. “There are, in my 
view, no words which are of universal appli- 
cation to every kind of inquiry and every 
kind of domestic tribunal. The requirements 
of natural justice must depend on the cir- 
cumstances of the case, the nature of the 
inquiry, the rules under which the tribunal 
is acting, the subject-matter that is being 
dealt with, and so forth.” In the earlier case 
of General Medical Council v. Spackman, 
(1943 AC 627). Lord Atkin expressed a 
similar view in these- words: Some analogy 
exists, no doubt, between the various proce- 
dures of this and other not strictly judicial 
bodies, but I cannot think that the procedure 
which may be very just in deciding whether 
to close a school or an insanitary house is 
necessarily right in deciding a charge of in- 
famous conduct against a professional man. 
I would, therefore, demur to any suggestion 
that the words of Lord Loreburn L. C. in 
Board of Education v. Rice (1911 AC 179) 
afford a complete guide to the General Medi- 
cal council in the exercise of their duties.” 

“With these reservations as to the utility 
of general definitions in this branch of the 
law, it appears to their Lordships that Lord 
Loreburn’s much quoted statement in (1911 
AC 179) still affords as good a general de- 
finition as any of the nature of and limits 
upon the requirements of natural justice in 
this kind of case. Its effect is conveniently 
stated in this passage from the speech of 
Viscount Haldane L. C. in Local Govern- 
ment Board v. Arlidge, (1915 AC 120) where 
he cites it with approval in the following 
words: “I agree with the view expressed in 
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an analogous case by my noble and learned 
friend Lord Loreburn. In (1911 AC 179) he 
laid down that, in disposing of a question 
which was the subject of an appeal to it, the 
Board of Education was under a duty to 
act in good faith, and to listen fairly to 
both sides, inasmuch as that was a duty 
which lay on every one who decided any- 
thing. But he went on to say that he did 
not think it was bound to treat such a ques- 
tion as though it were a trial. The Board 
had no power to administer an oath, and 
need not examine witnesses. It could, he 
thought, obtain information in any way it 


thought best, always giving a fair opportunity ` 


to those who were: parties in the controversy 
to correct or contradict any relevant state- 
ment prejudicial to their view.” 

_ “From the many other citations which 
might be made, “their Lordships would select 
the following succinct statement from the 
judgment of this Board in De Verteuil v. 
Knaggs, (1918 AC 557):” Their Lordships 
are of opinion that in making such an in- 
quiry there is, apart from special circumstan- 
ces, a duty of giving to any person against 
whom the complaint is made a fair opportu- 
nity to make any relevant statement which 
he may desire to bring forward and a fair 
opportunity to correct or controvert any 
relevant statement brought forward to his 
prejudice.” f 


“The last general statement as to the 
requirements of natural justice to which their 
Lordships would refer is that of Barman, J. 
(as he then was) in Byrne v. Kinematograph 
Renters Society Ltd., (1958) 1 WLR 762 of 
which their Lordships would express their 
approval. The learned Judge said this:— 
“What then are the requirements of natural 
justice in a case of this kind? First, I think 
that the person accused should know the 
nature of the accusation made; secondly, that 
ne should be given an opportunity to state 
his case; and thirdly, of course, that the tri- 
bunal should act in good faith. I do not my- 
self think that there really is any thing nore.” 
(pp. 231-232).” 

In Fernando’s case, (1960) 1 WLR 223 disci- 
plinary action was taken against a student 
by the Vice-Chancellor of University of Cey- 
lon and the question was whether the princi- 
ples of natural justice were satisfied. It was 
argued that witnesses were not examined in 
presence of the student and he had no op- 
portunity of cross-examining them and, there- 
fore, there was violation of the requirements 
of natural justice. The Privy Council nega- 
tived this contention and pointed out that the 
mere fact that the witnesses were not examin- 
ed in presence of the student and that he 
had no opportunity to question them on the 
statements made did not in itself involve any 
violation of the requirements of natural jus- 
tice; (See pp. 233 and 234). 

The Supreme Court in State of J. & K. v. 
Bakshi Gulam Mohammad, AIR 1967 SC 
122, has also held that right to cross-examine 
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is not a necessary attribute of natural justice, 
and that the rules of natural justice vary with 
the varying constitution of statutory bodies. 
In that connection their Lordships -said: 


“Rules of natural justice require that 
a party against whom an allegation is being 
inquired into should be given a hearing. 
Bakshi Gulam Mohammad was certainly 
given that. It was said that the right to tbe 
hearing included a right to cross-examine. We 
are unable to agree that that is so. The 
right must depend upon the circumstances 
of each case and must also depend on the 
Statute under which the allegations are being 
inquired into. . This Court has held in Nagen- 
dra Nath Bora v. Commr. of Hills Division 
and Appeals, Assam, AIR 1958 SC 398 at 
p. 409, that the rules of natural justice vary 
with the varying constitution of statutory 
bodies and the rules prescribed by the Act 
under which they function and the question 
whether or not any rules of natural justice 
had been contravened should be decided not 
under any preconceived notions, but in the 
light of the statutory rules and provisions.” 
In view of these principles, we are clearly of 
opinion that the petitioner cannot succeed 
simply by showing that-Mrs, Gupta was not 
examined in his presence and that he was 
not given opportunity to cross-examine her. 


7. The only question in the case of 
inquiries conducted under Sec. 10 of Ordin- 
ance No. 2 is whether a fair opportunity was 
given to the student concerned to meet the 
charge of misconduct. Now, the Enquiry 
Committee, which the Principal constituted, 
was a responsible and independent body con- 
sisting of three professors. They read over 
the complaint to the petitioner and thus the 
nature of accusation was clearly made known 
to the petitioner. He was also given oppor- 
tunity to state his case and to produce what- 
ever defence he wanted to produce. The peti- 
tioner denied the charge and pleaded alibi. 
A witness produced by him was also examin- 
ed. It is here pertinent to notice that the 
petitioner did not say in his defence that he 
was not known to Mrs. Gupta, and that she 
could not have identified him. The state- 
ment of Mrs. Gupta, which was taken later 
by the Enquiry Committee, did not contain 
any new material which was not contained 
in the complaint. Therefore, it cannot be 
said that any fresh material was brought 
before the committee of which no notice 
was given to the petitioner. 
facts of the case are very simple. The peti- 
tioner was known to Mrs. Gupta. The peti- 
tioner and Mrs. Gupta were sitting in the 
library consulting books. Suddenly, the peti- 
tioner rose from his seat, went to Mrs. Gupta, 
molested her and ran away, although he was 
chased by Mrs. Gupta and some others, 
There could be no question of any mistaken 
identity, as the petitioner was known to Mrs. 
Gupta. From the facts and circumstances 
of the case, we are of opinion that the peti-| 
tioner has a fair opportunity to meet the 
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charge against him and there was no viola- 
tion of any principle of natural justice on 
the ground that Mrs. Gupta was not examin- 
ed in his presence and that-he had no op- 
portunity to cross-examine her. l 
8. The petition fails and is dismissed 
with costs. Counsel’s fee Rs. 100/-. The 
outstanding amount of the security deposit, if 

any shail be refunded to the petitioner. 
Petition dismissed. 
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Nimar Industrial Corporation Private Ltd, 
Khandwa, Appellant v. Madhya Pradesh Elec- 
tricity Board, Jabalpur, Respondent. 

First Appeal No. 48 of 1963, Dj- 6-4- 
1973, against decree of R. S. Agarwala, Dist. 
J., Khandwa, D/- 13-3-1963. 

Index Note:— (A) M. P. Electricity 
Board (Meetings) Regulations (1951), Reg. 18 
— Question regarding sale of property be- 
longing to the Board — Whether can be dis- 
posed of as a routine matter by circulation. 

Brief Note :— (A) The Board, which is 
a corporation, can act only by resolution 
passed in a Board meeting. It is only in 
case of “routine and urgent matters” that 
decisions may be taken by circulation of re- 
levant papers amongst the members as pro- 
vided in regulation 18, When decisions are 
taken by circulation, it is not necessary that 
every member should note in express term 
that he agrees to the proposal. If a member 
signs the proposal without any comment or 
showing his dissent, it would be taken that 
he has agreed to the proposal. A routine 
matter is one which comes up in the regular 
course and which is to be mechanically dis- 
posed of without requiring any discussion or 
deliberation. Urgent matter is one which 
demands prompt action. The question of sale 
of property of the Board is not a matter 
often ‘arises and it cannot be 
mechanically disposed of. 

._ Where the points to be considered were 
(i) whether the valuation of the land should 
be done at the rate of Rs. 10,900/- per acre 
which was the rate fixed earlier after local 
enquiry, or whether it should be valued at 
fhe up-set price of Rs. 1,364/- intimated by 
the Tahsildar; Gi) whether the valuation of 
the land and tanks be included in the price 
of the property; and (iii) whether only 124% 


extra should be- charged over the valuation | 


of the rest of the property as price for the 
entire property : 7 


Held that these. points required discnssion 
and deliberation and, therefore, the question 
of acceptance of the counter-offer and the 
modification of the original resolution of the 
Board could not be decided as routine matter 
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by circulation. There was also no urgency 
in the matter. No prompt action, so far as 
the Board was concerned, was required and 
the matter could have been held up to be 
considered in the monthly meeting of the 
Board. (Paras 9, 11) 

Index Note :— (B) M. P. Electricity Board 
(Meetings) Regulations (1951), Reg. 18 — 
Matter considered by Board by circulation to 
be routine and urgent — Question whether 
justiciable. 

Brief Note :— (B) It cannot be said that 
the question whether a matter considered by 
the Board by circulation was routine and 
urgent is not justiciable. All that can be said 
is that when a decision is taken on a matter 
by circulation, it may be presumed that the 
matter was either routine or urgent. But 
this prima facie presumption may be shown 
to be wrong. (Para 12) 

Index Note :— (C) Evidence Act (1872), 
S. 114 — Person dealing witk corporations — 
Presumption. 


Brief Note :— (C) It is true that a per- 
son dealing in good faith with a corpora- 
tion or its agent is not bound to see that 
private internal regulations for the corpora- 
tion are dulv carried out; but the person in- 
voking this rule has te show that he relied 
on the ostensible authority and that he was 
not put on inquiry. Held that the plaintiff 
company must be presumed to have notice 
of the provisions of the Electricity (Supply) 
Act, 1948 and the regulations made by the 
Board under the Act. As sale of immoveable 


property was not 2 normal business of the- 


Board and as the officers with whom the plain- 
tiff company dealt had nc real or ostensible 
authority to act on behalf of the Board, the 
plaintiff company should have enquired whe- 
ther there was any Board resolution or not 
for the sale of the property at Rs. 14,971/- 
more sc wher the Board had earlier in a 
Board Meeting decided tc sell the property 
at Rs. 23,403/-. (Pare 12-A) 


Index Note :— (©) Electricity (Supply) Act 
(1948), S. 24 — Power to sale property at 
concessional rate. 


Brief Note:— (D) The Board has no 
authority to sell its property at a concessional 
price: to a person on the ground that it will 
advance the cause of a loca! industry which 
is unconnected with the generation, distribu- 
tion and supply of electricity. (Para 13) 

Index Note:— (FE) Electricity (Supply) 
Act (1948), S, 12 — Power to sell property 
whicb is not necessary far its business. 

Brief Note:— (E) The Electricity Board 
is a` statutory corporation which can acquire 
and hold property. Although no express 
power regarding alienation of property has 
been conferred upon the Board, it is implicit 
that the Board can sell any property not rea- 
sonably necessary to enable it to transact its 
business. Every Corporation has such an 
implied power. (Para 14) 
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Index Note:— (F) Specific Relief Act 
(1963), S. 13 — Contract for sale of Tand 
taken on lease from Government — Lease 
containing condition that land could not be 
transferred without consent of Government — 
Specific performance. 

Brief Note :— (F) Where the lease of land 
from the Government contained a clause that 
it could not be transferred without the con- 
sent of the Government, a condition of this 
nature cannot make the contract for sale of 
the land invalid. The only effect of such 
requirement is that the decree for specific 
performance, if passed, has to be subject to 
the approval of the State Government to 
be given on the application of the party. 

(Para 15) 


Cases Referred : Chronological Paras 


(1900) 2 Ch 230 = 69 LJ Ch 497, 

In Re Hayeraft Gold Reduction and 

Mining Co. 11 
(1866) LR 2 Exch 158 = 4H &C > 

463, D’ Arcy v. Tamar, Kit Hill 

and Callington Rly. Co. il 
(1856) 25 LIQB 317 = 6 E & B 327, 

Royal British Bank v. Turquand 12-A 
(1829) 109 ER 479 = 10 B & C 349, 

Conservators of the River, Tone v. 

Ash 11 

K. A. Chitaley and V. S. Dabir, for Ap- 
pellant; B. L. Seth, for Respondent. 

SINGH, J.:— This is an appeal by the 
plaintiff whose suit for specific performance 
of a contract for sale was dismissed by the 
District Judge East Nimar, Khandwa. 

2. The plaintiff is a private limited 
company registered under the Indian Com- 
panies Act. The defendant is the Madhya 
Pradesh Electricity Board constituted under 
the Indian Electricity (Supply) Act, 1948. The 
facts leading to the suit giving rise to this 
appeal are that M/s. Jasrup Baijnath Bahety 
and Sons Private Limited owned a power 
house, which included lands and buildings, in 
Khandwa town. They had acquired the. said 
power house from M/s. Abdul Hussain Haji 
Jiwaji and Co. who originally held the 
licence for supply of electricity. M/s. Jasrup 
Baijnath Bahety and Sons Private Ltd. sur- 
rendered their licence and their licence was 
revoked with their consent in 1954. After 
the revocation of the licence, the entire 
Khandwa power house with all its lands and 
buildings was purchased by the Madhya 
Pradesh Electricity Board (hereinafter refer- 
red to as the Board). The Board paid the 
price which was settled by agreement. One 
G. D. Bagri, who was an employee of M/s. 
Jasrup Baijnath Bahety and Sons Pvt. Ltd., 
applied to the Board for purchase of some 
land and -buildings belonging to the old 
Khandwa power house on the ground that 
this property was of no use to the Board as 
it had developed its sub-station for supply of 
electricity to Khandwa town on Pandhana 
Road. Later on a company bearing the name 
‘Nimar Industrial Corporation Private Ltd.’ 
was floated by Shri Bagri of which at the 
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relevant time he was the Managing Director. 
The sale of the land and the buildings be- 
longing to the old power house was then 
negotiated for and on behalf of this com- 
pany. 

3. The suit giving rise to this appeal 
was instituted by the Nimar Industrial Cor- 
poration Pvt. Ltd. (hereinafter referred to as 
the company) against the Madhya Pradesh 
Electricity Board, Jabalpur, on the allega- 
tions that the parties entered into a contract 
for sale of the land and buildings described 
in the plaint map by letters A, B,C, D, E, F, 
G, H, I (portion of the premises of the old 
Khandwa power house) for a sum of Rupees 
14,971/-. It was further alleged that the pay- 
ment of the entire consideration was made 
by the company to the Board and that pos- 
session was delivered to the company by the 
Board. It was also stated that only a sale- 
deed could not be executed. It was prayed 
that a decree for specific performance of the 
contract ordering the defendant Board to ex- 
ecute a sale-deed be passed in favour of the 
company. The defendant Board contested 
the suit on various grounds. It denied that 
there. was any concluded contract for the sale 
of the suit property. It also pleaded that 
the Board had no authority to sell its pro- 
perty and the contract, if any, was ultra vires. 
It was further pleaded that the price of 
Rs. 14,971/-, pleaded by the plaintiff was a 
very low price and the Board, even if it had 
authority to sell its property, could sell only 
at the market price and not at a concessional 
price for the benefit of the plaintiff. It was 
also pleaded by the Board that under the 
terms of the lease of the land it could not be 
sold without the consent of the State Gov- 
ernment, and no such consent was obtained. 
The trial Court substantially accepted all the 
pleas raised by the Board, except the plea 
that the price of Rs. 14,971/- was not a fair 
price for the suit property. This suit was 
dismissed by the trial Court and it is against 
this decree that the present appeal has been 
filed by the plaintiff-company. . 

4. The first question that arises for 
consideration in this appeal is, whether there 
was: a concluded contract for sale of the suit 
property. The correspondence for purchase 
of the suit property started in January, 1956 
and it is. not necessary to mention the earlier 
letters. Suffice it to say that in the letters 
sent on behalf of the plaintiff-company it was 
stressed that the company wanted the pro- 
perty for industrial purposes, as it wanted to 
establish a power-loom shed and to manu- 
facture absorbent and medicated cotton and 
medicated gauge. It was also stressed in the 
letters of the company that the suit property 
was surplus as the Board did not need it for 
purposes of power house. It was pointed out 
that the Board had developed a sub-station 
on Pandhana Road to receive power gene- 
rated at its Nepa Thermal Station and it was 
from this sub-station that electricity was being 
supplied to Khandwa town. On the request 
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for purchase of the suit property made by 
the plaintiff-company, the Board on 18th 
November, 1956 passed the resolution Ex. 
D-19 which reads as follows: 

‘Approved the proposal for the sale of 

surplus land purchased by the Board from 
the Khandwa Electric Supply Co. to the 
Nimar Industrial Corporation on the basis of 
the valuation made by the S. E. (Civil) as 
per details enclosed with the agenda.’ 
The details enclosed with the agenda have 
not been filed, but the meaning of the resolu- 
tion can be ascertained from the two sub- 
sequent communications of the Board. The 
first communication in that behalf is Ex. P-5 
(also exhibited as D-15) of 26th December, 
1956. In this letter the Assistant Secretary 
of the Board wrote to the plaintiff-company 
that the Board has decided to transfer the 
surplus land to the company and that the 
amount of price, date of possession and the 
area to be transferred shall be communicated 
shortly. Thereafter, the details were finalised 
by the Superintending Engineer of the Board 
(See Ex. D-32 dated'11th January, 1957) in 
pursuance of the resolution of the Board and 
the Secretary of the Board intimated to the 
plaintiff-company these details by Ex. P-4 
(also exhibited as D-3) of 18th January, 1957. 
The letter reads as follows: 

“In continuation to this office letter 
No. SEC/239/2275 dated 26th December, 1956, 
intimating the decision of the Board to 
transfer the surplus land to your Corporation, 
we have pleasure to inform you that the 
Board is agreeable to transfer the land to 
you under the following conditions : 

(1) The value of the property to be trans- 
ferred would be Rs. 20,803/-. 


(2) You will have to pay 123% extra 
over the above valuation (as decided by 
Government in a similar case). 

(3) You should agree to provide at your 
cost a compound wall within the premises 
along the boundaries of the area now being 
handed over to you, whenever necessary, in 
order to separate the area occupied by you 
from that which will be continued to be oc- 
cupied by the Electricity Board. 

(4) You should make your own arrange- 
ments for access to the site and passage 
through the premises retained by the Board 
will not be permitted. 


(5) The total value of Rs. 23,403/-: 
(Rupees Twenty three thousand four hundred 
and three only) should be deposited with the 
Chief Accounts Officer. Madhya Pradesh Elec. 
tricity Board, Chhindwara Road, Nagpur, 
after which steps will be taken to draw up 
a sale deed and hand over the site to you. 
The cost of the stamp paper and registra- 
tion charges of the sale deed shall be borne 
by you. 

(6) Pending disposal of the plant and 
Machinery which are housed in the Engine 
Shed, the Engine Shed will not be handed 
over to you; but will be handed over only 
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after the machinery is disposed of. Necessary 
permission to the purchaser of the Machinery 
will have to be given for entering the area 
and removing the plant. Only the area ex- 
cluding the Engine shed will be handed over 
and this possession will be given as soon as 
the value is deposited and the formalities are 
completed. 


2. Please forward your concurrence to 
the above to enable the Board to take neces- 
sary action.” 

A reading of the aforesaid letter Ex. P-4 
shows that the Board offered to sell the pro- 
perty for Rs. 20,803/-, plus 124% over this 
valuation, i.e. for a sum of Rs. 23,403/- and 
the Board wanted the concurrence of the 
plaintiff-company to this as well as the other 
terms contained in Ex. P-4 on which the 
Board offered to sell the property. It has 
not been disputed before us that Ex. P-4 
was an offer made on behalf of the Board 
to sell the suit property in pursuance of the 
resolution Ex. D-19. After receipt of this 
letter, the plaintiff-company sent its reply 
Ex. P-6 (also exhibited as D-4) dated 22nd 
February 1957. In this letter the company 
stated that the valuation of Rs. 20,803/- 
made of the suit property included Rs. 5,995/- 
as the value of the land and Rs. 1,500/- as 
the value of six tanks. It was also stated 
that the Board had not paid anything for 
the land and the tanks to the previous licen- 
see M/s. Jasrup Baijnath Bahety and Sons 
and the valuation of these items was included 
in Civil assets. It was further stated in the 
letter that there séemed to be no justification 
for charging the value of the land and the 
six tanks from the plaintiff-company. It was 
then stated that the company was agreeable 
to other conditions. It was lastly said that 
the company hoped that the Board would 
not insist upon including the two items, of 
Rs. 5,995/- and Rs. 1,500/- in the assessment 
of the value of the property and it shall be 
transferred to it at Rs. 14,971/- which was 
the value of the property after deducting the 
two items. The company also enclosed a 
cheque for Rs. 14,971/- along with this letter. 

5. The trial Court held that this letter 
Ex. P-6 (also exhibited as D-4) did not amount 
to acceptance of the offer of the Board and 
it was only a counter offer. In our opinion, 
this finding of the trial Court is correct. As 
stated earlier, the Board had offered to sell 
the property for Rs. 23,403/- (20,403/- plus 
124%). By the letter Ex. P-6 the company 
did not accept to purchase the property for 
Rs. 23,403/-, but offered to purchase it for 
Rs. 14,971/- on the plea that the Board should 
not charge the price of the land and the six 
tanks from the plaintiff company as the Board 
had not to pay for the land and the tanks ta 
M/s. Jasrup Baijnath Bahety and Sons. It 
is true that the plaintiff-company wrote that 
it will abide by the decision taken by the 
Board on its representation, yet it cannot be 
denied that there was no acceptance by the 
plaintiff-company of the price of Rs. 23,403/- 
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at which the property was offered for sale by 
the Board. 


Learned counsel for the plaintiff-appellant 
submitted that by this letter the plaintiff- 
company only intended to show that there 
has been a mistake in calculating the price 
of the property. According to the argument 
of the learned counsel, it was earlier decided 
that the property should be sold at the 
price at which it was purchased by the Board 
plus 124% and, therefore, by this letter the 
plaintiffi-company only pointed out the mis- 
take in calculation of the price and there 
was no question of any counter offer. There 
is no substance whatsoever in this argument. 
There is no basis to show that the Board 
had up to that stage offered to sell the pro- 
perty at the price at which it was purchased 
by it; plus 124%. By Ex. P-4 (also exhibited 
as D-3) which was sent to the plaintiff-com- 
pany in pursuance of the resolution of the 
Board Ex. D-19, the property was clearly 
offered for sale to the plaintiff for Rupees 
23,403/- (Rs. 20,803/- plus 123%). The letter 
of the plaintiff-company requesting that the 
value of the land and the six tanks (Rupees 
5995/- and Rs. 1,500/-) should not be included 
in the price and that the property should be 
sold to it for Rs. 14,971/- was clearly not 
an acceptance of the price at which the pro- 
perty was offered by the Board. In the cir- 
cumstances, the plaintiff’s letter Ex. P-6, by 
which it showed its willingness to purchase the 
property for Rs. 14,971/-, was merely a coun- 
ter offer. This letter, therefore, had not the 
effect of concluding the contract by accept- 
ance of the Board’s offer contained in its 
letter Ex. P-4 (also exhibited as D-3). 


6. It has then to be seen whether the 
Board thereafter accepted the counter offer 
of the plaintiff-company contained in Ex. P-6 
(also exhibited as D-4) to purchase the suit 
property for Rs. 14,971/-. After the receipt 
of this letter, the matter was examined by 
the Superintending Engineer of the Board 
who put up a note dated 15th April 1957. 
In this note the Superintending Engineer indi- 
cated that the valuation earlier made of the 
property to be sold to the plaintiff-company 
included the value of the land at Rs. 10.900/- 
per acre and the tanks at Rs. 1,500/-. It was 
also pointed out that the rate of valuation 
of the land at Rs. 10,900/- per acre was 
fixed after local enquiry. It was further 
stated that it has been ascertained from the 
Tahsildar that, the upset price of the land 
would be about Rs. 1,364/- for 0.55 acre 
which is the extent of the land proposed to 
be sold. The Superintending Engineer then 
indicated that the tanks were not separately 
valued when the property was purchased from 
M/s. Jasrup Baijnath Bahety and Sons. He 
recommended that no separate price may be 
taken for the tanks, and the land should be 
valued at the upset price. It appears there- 
after that when this note was placed before 
Shri N. P. Shrivastava, the Chairman of the 
Board, he discussed the matter with the 


Superintending Engineer and noted as follows 
on 20th April, 1957: (Ex. D-33) 

Discussed with S. E. (Civil). There is 
one point which I want to emphasize and 
that is the premium which this company will 
have to pay afresh to‘the State Govt. when 
the land (Nazul) is used for any manufactur- 
ing process on being diverted from its pre- 
sent use. I would therefore suggest that 
either the upset price and cost of tanks be 
charged or instead 124% extra as was done 
under the orders of the State Govt. in the 
previous case 

(2) What I would like to point out is 
that as a concession to the development of 
a local industry we are parting with this pro- 
perty and that background has to be kept 
in mind. 

(3) Also possession of some part of the 
sheds in the rear may be delivered as the 
company is reminding every day that it wants 
to set up its business in the premises during 
this cotton season. 

i (4) F. M. & T. M. should see about the 
revision of the price calculation.” 

Sd/- N. P. Shrivastava 

20-4-1957 : 

A reading of the above note will show 
that the Chairman was of opinion that as 
the land was Nazul land the company will 
have to pay fresh premium when it will use 
the land for any manufacturing process. He, 
therefore, suggested that either the upset price 
of the land and cost of tanks be charged or 
instead 123% extra on the valuation be 
charged as was done in a previous case under 
the orders of the State Government. He fur- 
ther pointed out that it has to be kept in 
mind that this property was being parted with 
as a concession to the development of a 
local industry. 


7. The note of the Chairman was then 
placed before the Finance Member Shri M. L. 
Desouza who endorsed on it the following: 

“Since it is concession to the develop- 
ment of a local industry. J, have no com- 


ments.” 

Sd/- M. L. Desouza. 

22-4-1957 
The papers were then sent to the Techni- 
cal Member Shri K. R. Minocha who also 
signed on the note Ex. D-33 on 7th May, 
1957. He did not make any endorsement. 
Thereafter the papers were placed before the 

Chairman who endorsed the following: 
Discussed with S. E. (Civil) and Secy. 
123% be charged instead of land price and 
tank valuation and order should issue ac- 


cordingly.” 
Sd/- N. P. Shrivastava, 
8-5-1957 
- T-A. All the above endorsements of 


the Chairman and the Members of the Board 
constitute one document exhibited as D-33. 
It is not disputed that at that time the Board 
consisted of Chairman Shri N. P. Shrivastava 
and two Members, namely Shri M. L. Desouza 
(Finance Member) and Shri K. R. Minocha 
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(Technical Member). A. perusal of Ex. D-33 
which has substantially been quoted abeve, 


goes to show that the proposal of the Chair- 
man that either the upset price of the land 
and tanks be charged or instead 124% extra 
on the valuation of the property (minus land 
and the tanks) be charged as price for sale 
of the property (including the land and the 
tanks) to the plaintiff, was taken to be ap- 
proved by the Board. The Chairman, there- 
after, discussed the matter with the Superin- 
tending Engineer and the Secretary and 
ordered in conformity with the decision of 
the Board that 124% be charged instead of 
price of the land and tanks. In pursuance 
of the order of the Board, the Superintending 
Engineer by letter dated 18th May, 1957 (Ex. 
P-10) intimated to the plaintiff as follows: 

“The total value of the portion of the 
premises of the old Khandwa Electrical un- 
dertaking to be transferred to your concern 
works out to Rs. 13,308/-. 


2. It will be seen that in view of the 
fact that 124% is being charged over the 
above amount, the value: of the land has not 
been taken into consideration. The tanks also 
have been excluded as they were originally 
not included in the building assets. 

3. The total amount now payable by you 
on account of the value of the property to be 
transferred to you (including 124%) thus 
works out to Rs. 14,971/-. No further 
amount is therefore payable by you.” 

We have already stated that the plaintiff 
company had sent a cheque for Rs. 14,971/- 
along with its letter dated 22nd February, 
1957 (Ex. P-6). This cheque was accepted by 
the Superintending Engineer, and, therefore, 
nothing remained to be paid by the plaintiff- 
company to the Board on account of the 
price of the suit property. Possession was 
also delivered to the plaintiff-company of the 
property as is clear from the documents 
Exs. P-47 and P-48. 


8. According to the contention of the 
plaintiff-company, its counter offer contained 
in Ex. P-6 for purchasing the suit property 
for Rs. 14,971/- was accepted by the Board 
by Ex. D-33 and the decision of the Board 
was communicated by the Superintending 
Engineer by letter Ex. P-10. The contention 
of the Board on this aspect of the matter 
is that from Ex. D-33 no decision of the 
Board can be inferred as to acceptance of 
the counter offer of the plaintiff-company for 
sale of the suit property for Rs. 14,971/-. 

9, The first point argued in this con- 
nection by the learned counsel appearing for 
the Board is that none of the Members of 
the Board noted their approval or agreement 
to the proposal of the Chairman and. there- 
fore, their agreement to the Chairman’s pro- 


posal made in Ex. D-33 cannot be inferred.. 


In our opinion, there is no merit in this 
point. When decisions are taken by circula- 
tion, it is vot necessary that every member 
should note in express term that he agrees 


- transaction of business. 
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to the proposal. If a member signs the pro- 
posal without any comment or showing his 
dissent, it would be taken that he has agreed]. 
to the proposal. Shri Desouza and Shri K. R. 


„Minocha signed the proposal of the Chair- 


man when the papers containing the pro- 
posal of the Chairman were sent to them 
without any comments or showing their dis- 
sent. This must lead to the inference tbat 
the proposal made by the. Chairman was as- 
sented to by the other members. 

- 10. It was then argued by the learned 
counsel that even if it may be taken that the 
proposal of the Chairman contained in Ex. 
D-33 was assented to by the other members, 
as the decision was not taken in any meeting 
of the Board, it cannot bind the Board. Ac- 
cording to the learned counsel, every deci- 
sion on behalf of the Board has to be taken 
in the shape of a resolution passed in a duly 
convened meeting and it is only in case of 
routine and urgent matters that decisions can 
be taken by circulation. Reference in this 
connection was made to regulation 18 of the 
Madhya Pradesh Electricity Board (Meetings) 
Regulations 1951 which reads as follows: 

“18. Routine and urgent matters may be 
considered between meetings of the Board by 
circulation of relevant papers amongst the 
members of the Board and if they agree upon 
a decision unanimously it shall have the 
effect of a decision taken at a meeting of 
the Board and shall thereupon be entered into 
the Minute Book accordingly. In case there 
is no unanimous agreement of members in 
any matter, the particular point shall be re- 
ferred to the Board in its next meeting.” 

10-A. The defendant-Board is con- 
stituted under Section 5 of the Electricity 
(Supply) Act, 1948. As provided in Sec- 
tion 12 of the Act, it is a body corporate 
having perpetual succession and a common 
seal, with power to acquire and hold property. 
It can also sue in its name and can also be 
sued. 

Section 14 of, the Act provides for meet- 
ings of the Board. It enacts that the Board 
shall hold ordinary meetings at such intervals 
as may be provided in the regulations and a 
meeting may be convened by the Chairman 
at any other time for the transaction of the 
urgent business. Power to make regulations 
is conferred on the Board by Section 79 of 
the Act. Amongst other matters regulations 
‘may be made to provide for (clause (b) of 
Section 79) the summoning and holding of 
Meetings of the Board, the times and places 


. at which such meetings shall be held, the 


conduct of business thereat and the number 
of members necessary to constitute a quorum. 
It is in the exercise of this power that the 
Madhya Pradesh Electricity Board (Meetings) 
Regulations, 1951 were made by the Board. 
It is provided in regulation 3 that the Board 
shall ordinarily meet once-a month for the 
Regulation 10 pro- 
vides that the quorum for a meeting of the 
Board shall be two, so long as the number 


+ 
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of members is three, and shall be increased 
by one for every addition of two members to 
the Board. 


11. It will be seen from the provi- 
sions of the Act and the regulations that the 
Board, which is a Corporation, can act only 
by resolution passed in a Board meeting. It 
is only in case of “routine and urgent 
matters” that decisions may be taken by cir- 
culation of relevant papers amongst the mem- 
bers as provided in regulation 18. Learned 
counsel for the plaintiff-company contended 
that the expression “routine and urgent 
matters” as used in the Regulation, must be 
construed to mean “routine matters and ur- 
gent matters’ by reading the word “and” 
disjunctively. According to the learned coun- 
sel for the defendant-Board the expression 
“routine and urgent matters” should be con- 
strued to mean “routine matters which are 
urgent” and not merely urgent matters. It 
is not necessary to decide which of the two 
rival contentions on this point is correct, be- 
cause, in our opinion, the proposal submitted 
by the Superintending Engineer of the Board 
for modification of the price at which the 
suit property was offered for sale to the plain- 
tiff-company and for acceptance of the couv- 
ter offer of the. company was neither a rou- 
tine matter nor urgent matter which could be 
considered merely by circulation. A routine 
matter is one which comes up in the regular 
course and which is to be mechnanically dis- 
posed of without requiring any discussion or 
deliberation. Urgent matter is one which 
demands prompt action. The question of 
sale of property like the suit property is not 
a matter which very often arises and it can- 
not be mechanically disposed of. The pro- 
perty was offered to the plaintiff-company at 
Rs. 23,403/- in pursuance of the Board’s re- 
solution (Ex. D-19) passed on 18th November 
1956 in a Board meeting. The acceptance of 
the counter offer of the plaintiff-company to 
sell the property at Rs. 14.971/- as recom- 
mended by the Superintending Engineer and 
the Chairman needed reconsideration and 
modification of the Board’s earlier resolution. 
The points to be considered were: (1) whe- 
ther the valuation of the land should be done 
at the rate of Rs. 10,900/- per acre which 
was the rate fixed earlier after local enquiry, 
or whether it should be valued at the upset 
price of Rs. 1,364/- intimated by the Tahsil- 
dar; (ii) whether the valuation of the land 
and tanks be included in the price of the 
property; and (iii) whether only 124% extra 
should be charged over the valuation of the 
rest of the property as price for the entire pro- 
perty. These points required discussion and 
deliberation and, therefore, the question of 
acceptance of the counter offer and the modi- 
fication of the original resolution of the 
Board could not be decided as routine matter 
bv circulation. It is also clear that there 
was no urgency in the matter. No prompt 
action, so far as the Board was concerned 
was required and the matter could have been 


- tion 18. 


A.L R. 


held up to be considered in the monthly 
meeting of the Board. It would be noticed 
that the counter offer of the plaintiff-company 
(Ex. P-6) is dated 22nd February, 1957 which 
must have been received by the Board within 
a few days thereafter. The Superintending 
Engineer put up his note in this counter offer 
on 15th April, 1957, i.e. after nearly 14 
months. The Chairman considered the note 
of the Superintending Engineer on 20th April, 
1957. The other members signed the note 
on 7th and 8th May, 1957. It will thus be 
seen that the question whether the counter 
offer made by the plaintiff-company by its 
letter Ex. P-6 should be accepted or not was 
promptly considered -by the Board and the 
manner in which it was dealt with clearly 
shows that there was no urgency about it, 
so far as the Board was concerned. We are, 
therefore, of opinion that the decision taken 
by the Board by circulation to sell the suit 
property to the plaintiff-company for Rupees 
14,971/- was in contravention of the regula- 
It is well settled that a corporation 
can do corporate: acts only at a corporate 
meeting, unless a special method is authorised 
by its constitution; (See The Conservators of 
the River Tone v. Ash, (1829) 109 ER 479 
p. 490 and Halsbury’s Laws of England, Third 
Edition, Vol. 9, p. 46). In case of companies 
it has often been held that the Board of 
Directors must act collectively in a Board 
meeting, unless authorised otherwise by the 
Articles; (See D‘Arcy v. The Tamar, Kit Hill, 
and Callington Rly. Co., (1866) LR 2 Ex Ch 


158 and Haycraft Gold Reduction and Mining . 


Company, In re., (1900) 2 Ch 230). The same 
principle must apply in the case of the defen- 
dant Board which is a statutory corporation. 
Except inthe cases falling under Regula- 
tion 18, the members of the Board must meet 
in order to exercise the powers of the Board 
so that they may hear each other’s views, 
debliberate and then decide. For these-reasons, 
Ex. D-33, a decision taken by circulation 
which does not fall within the ambit of Re- 
gulation 18, cannot be held to be decision of 
the Board and it must be held that there 
was no valid acceptance of the counter offer 
made by the plaintiff-company. 


42. Learned counsel for the plaintiff- 
company then contested that the question whe- 
ther a matter considered by the Board by 
circulation was routine and urgent is not 
justiciable. No authority was cited in sup- 
port of this submission. All that can be said 
is that when a decision is taken on a matter 
by circulation, it may be presumed that the 
matter was either routine or urgent. But 
then this prima facie presumption may be 
shown to be wrong. So far as the instant 
case is concerned, all the material facts have 
been brought on record and it is quite clear 
that the matter considered by circulation was 
neither routine nor urgent and, therefore, it 
should have been considered in a Board 
meeting and the decision arrived at by cir- 
culation of the papers is invalid. 
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12-A. It was then argued that a third 
party like the plaintif-company can proceed 
on the assumption that internal proceedings 
of the Board were regular and the plaintiff 
cannot be made to suffer on account of any 
defect in the internal proceedings of the 
Board. It is true tbat a person dealing in 
good faith with a corporation or jts agent is 
not bound to see that private internal regula- 
tions for the corporation are duly carried out; 
(See Halsbury’s Laws of England, 3rd Edition 
Vol. 9, p. 66). But the person invoking this 
rule, which is known as the rule in Royal 
British Bank v. Turquand, (1856) LIQB 317, 
has to show that he relied on the ostensible 
authority and that he was not put on inquiry; 
[Street, The Doctrine of ultra vires p. 38-8]. 
The plaintiff-company must be presumed to 
have notice of the provisions of the Electricity 
(Supply) Act, 1948, and the regulations made 
by the Board under the Act. Section 13 of 
the Act provides that all orders and decisions 
of the Board shall be authenticated by the 
signature of the Chairman or any other mem- 
ber authorised by the Board in this behalf 
and all other instruments issued by the Board 
shall be authenticated by the signature of 
such member or officer of the Board as may 
in like manner be authorised in this . behalf. 
We have not been shown that the Superin- 
tending Engineer (Civil) or the Assistant 
Engineer who dealt with the plaintiff in the 
matter of sale of the property had any real 
or ostensible authority to act on behalf of 
the Board. It was the Superintending En- 
gineer who accepted the cheque of Rs. 14,971/- 
as part payment of the price on 2nd March, 
1957 (Ex. P-8) and it was he who later by 
Ex. P-10 dated 18th May, 1957 communicated 
that the price worked out to Rs. 14,971/- 
and nothing remained to be paid. Possession 
was delivered to the plaintiff by the Assistant 
Engineer of the Board; (See Exs. P-47 and 
P.48). None of these documents bear any 
seal of the company. As sale of immoveable 
property is not a normal business of the 
Board and as the officers with whom the 
plaintiff company dealt had no real or osten- 
‘sible authority to act on behalf of the Board, 
the plaintiff-company should have enquired 
whether there was any Board resolution or 
not for the sale of the property at Rs. 14,971/- 
more so when the Board had earlier in a 
Board Meeting decided to sell the property 
Had the plaintiff like a 
prudent person enquired, it would have known 
that no resolution had been passed in a Board 
Meeting for the sale of the property at 
Rs. 14,971/-. Having regard to the circum- 
stances of the case, we are of opinion that 
the plaintiff has failed in making out a case 
for application of the rule in (1856) 25 LIQB 








1317 (Supra). 


13. Another point argued by the 
Jearned counsel for the defendant Board re- 
lating to the validity of Ex. D-33 is that the 
decision- was reached merely as a matter of 
concession to the plaintiff-company without 
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giving any importance to the interests of the 
Board. There is justification for this argu- 
ment. It will be recalled that according to 
the previous resolution (Ex. D-19), the Board 
offered to sell the property at Rs. 23,403/-. 
The main consideration if not the sole, in 
reducing this price to Rs. 14,971/- was that 
the property was to be sold to the plaintiff 
as a concession to the development of a local 
industry. The Chairman clearly referred to 
this consideration in his note in Ex. D-33 
wherein he said that “what I would like to 
point out is that as a concession to the deve- 
lopment of a local industry we are parting 
with this property and that background ‘has 
to be kept in mind.” 

The finance Member also assented to the 
proposal of the Chairman merely on this con- 
sideration. He specifically said that “since it 
is concession to the development of a local 
industry I have no comments.” The indus- 
tries which the plaintiff-company wanted to 
start were manufacture of absorbent and 
medicated cotton and medicated gauge. These 
industries bear no connection with the object 
for which the Board has been constituted and 
the duties of the Board as provided in the 
Act. Under Section 24 of the Act the Board 
has been given the power to pay subscriptions 
to any association for the promotion of the 
common interests of persons engaged in the 
generation, distribution and supply of elec- 
tricity. The Board has also the power under 
the same section to contribute such sums as 
it thinks fit to the funds of any recognised 
society the object of which is to foster the 
development and use of electricity or pro- 
motion of knowledge and research in respect 
of electricity or electrical appliances. It is 
clear from the provisions of the Act that the 
Board has no authority to sell its property 
at a concessional price to a person on the 
ground that it will advance the cause of a 
local industry which is unconnected with the 
generation, distribution and supply of elec- 
tricity. Reading Ex. D-33 as a whole, there 
is no manner of doubt that the Board reduc- 
ed the price of the property from Rupees 
23,403/- to Rs. 14,971/-, essentially on the 
consideration that its sale at a concessional 
price will lead to the development of a local 
industry which the plaintiff-company proposed 
to start. In our ‘opinion, this consideration 
was wholly irrelevant for selling the Board’s 
property at a reduced price. 


It was contended by the learned counsel 
for the plaintiff-company that there is no evi- 
dence to show that the real price of the pro- 
perty sold at from time was more than 
Rs. 14,971/-. In our opinion, there is no 
merit in this contention. It is clear from the 
counter offer Ex. P-6 itself that the plaintiff 
would have purchased the property at Rupees 
23,403/- had the Board insisted upon it. The 
price of land was ascertained at the time 
when the first resolution of the Board was 
passed by making local enquiry and there 
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was no justification when decision Ex. D-33 
was taken to hold that the value of land as 
determined earlier on the basis of local en- 
quiry was incorrect. Admittedly, the tanks 
were valued at Rs. 1,500/-. The result of 
the decision of the Board (Ex. D-33) was 
that practically nothing was taken as price 
for transfer of the land and tanks. We are, 
therefore, of opinion that by accepting the 
plaintiff's counter offer the members of the 
Board agreed to sell the Board’s property at 
a concessional price which was less than its 
teal valuation and in doing so they exceeded 
their powers. This is, therefore, an addi- 
tional ground to hold that the decision taken 
by the Board by Ex. D-33 was invalid. 


14. It was also argued by the learned 
counsel for the defendant-Board that the 
Board has no power whatsoever to sell its 
property and the act of selling the property 
was ultra vires. We are not inclined to ac- 
cept this contention. We have already said 
that the Board is a statutory corporation 
which can acquire and hold property. Al 
though no express power regarding alienation 
of property has been conferred upon the 
Board, it is, we think, implicit that the Board 
can sell any property not reasonably neces« 
sary to enable it to transact its business. Every 
corporation has such an implied power; (19 
Corpus Juris Secundum p. 650). Indeed, if 
that were not so, it would not be possible 
for the Board even to sell any property which 
is unserviceable and which has become almost 
useless for the purpose of the Board. 
The property in suit was described in the re- 
solution of the Board (Ex. D-19) as surplus 
land. This indicates that the Board con. 
sidered that the property was not reasonably 
necessary for its business. The statement in 
the Board’s resolution that the property was 
surplus is evidence against the Board and 
in the absence of any other material we must 
hold that the property was surplus as it was 
not necessary for transacting its business. It 
is not disputed before us that electricity was 
not being supplied to the Khandwa town 
from the old power house of which the suit 
property forms a part and the Board has 
developed a sub-station at a different place 
for surply of electricity to the town. This 
fact also supports the statement in the resolu- 
tion of the Board that tHe suit property was 
surplus. 


15. It was further argued that the 
lease of the land from the Government con- 
tained a clause that it cannot be transferred 
without the consent of the Government and, 
therefore, any contract for selling the land 
was invalid. This contention cannot also be 
accepted, because a condition of this nature 
cannot make the contract itivalid. The only 
effect of such a requirement is that the decree 
for specific performance, if passed, has to be 
subject to the approval of the State Govern- 
ment to be given on the application of the 
defendant. 


Collector. Jabalpur v. K. K. Jain 


AIR. 


16. We may lastly mention that the 
trial Court held that there was no proof that 


- it was the property in suit which was offered 


for sale by the Board by its resolution 
Ex. D-19. So far as this point is concerned 
learned counsel for the Board has conceded 
before us that there is no dispute about the 
identity of the property and it was the suit 
property described in the plaint map that was 
offered for sale by the Board by its resolu- 
tion Ex. D-19. 

17. As a result of the above discus- 
sion, our conclusion is that there was no 
concluded contract between the parties for 
the sale of the suit property which could be 
enforced. 

18. The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 
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g Appeal No. 158 of 1971, DJ- 28-3- 


Index Note:— (A) Land Acquisition Act 
(1894), Section 31 (2), Second proviso — 
It bars making of any application for re- 
ference under Section 18 after the amount 
of compensation has been received otherwise 
than under protest. 


Brief Note:— (A) Where a land-holder 
has already filed his application for reference 
of his claim before the date of withdrawal 
of the compensation amount, the receiving 
of the amount subsequently would be deem- 
ed to be under protest, even though he may 
not have mentioned the words ‘under protest’ 
in his application for withdrawal of the 
amount, if any such application was to be 
at all made, or in the receipt granted show- 
ing that the amount had been received and 
accepted. Yo such a case the second provi- 
so does not apply. AIR 1964 Cal 283, Dis- 
sented from. AIR 1971 Delhi 116 and AIR 
1971 AP 117, Foll. (Para 8) 

Index Note:— (8) Land Acquisition Act 
(1894), Section 23 — Market value — Assesse 
ment — Rise in price due to location of 
land. 


Brief Note:— (B) The promises neld out 
by acquired land due to its situation between 
industrial plots will naturally increase its 
market value. and a new market rate would 
come into existence. If one can foresee that 
a particular area had potentiality for develop- 
ment and wants to invest money in purchase 
of lands there, he must pay the prevailing 
market price of the day. A transaction of 
sale entered into by a person who wants to 
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purchase such land after the market has 
risen cannot therefore be termed as specula- 
tive transaction. Nor it can be said that the 
transaction does not represent the true mar- 
ket value of the land. There may be specu- 
lation entering into the said rate” but there 
is nothing undesirable if one desires to pur- 
chase such land or settle down in such place. 
AIR 1959 Bom 520, Foll. (Para 12) 

Index Note:— (C) Land Acquisition Act 
(1894), Section 23 — Market value — Assess- 
ment — Duty of Court. 


Brief Note:— (C) The Court has to see 
that it does not give more because the object 
for which the lands are taken is likely to 
increase their value; while, on the other 
hand, it does not also give less because the 
same object is likely to increase the value 
of the remaining lands of the land-holders. 


(Para 13) 
Cases Referred: Chronological Paras 
(1973) First Appl. No. 86 of 1970, 


D/- 28-2-1973 (Madh Pra), Union of 
India v. Mrs. R. Val ‘D’ Eremao 13 
AIR 1971 Andh Pra 117 = (1970) 2 
Andh WR 379, Shantabai v. Dy. Col- 
lector, Land Acquisition 
AIR 1971 Delhi 116, Tara Chand v. 
Land Acquisition Collector 
AIR 1964 Cal 283,-Suresh Chandra v. 
Land Acquisition Collector 


AIR 1959 Bom 520 = 60 Bom LR 532, 
Dhusabhai v. Spl. Land Acquisition 
Officer ` 


(1901) 28 Ind App 121 = ILR 26 Bom 
1, Secy. of State For Foreign Affairs 
v. Chartesworth Pilling & Co. 13 


M. V. Tamaskar, Govt. Advocate, for 
Appellants; N. K. Patel, for Nos. 1 and 2, 
B. L. Patel, for Nos. 3 and 4 and B. M. 
Dwivedi, for No. 5, for Respondents. 


TANKHA, J.:— This is a first appeal 
filed by the Collector, Jabalpur, and the 
State of. Madhya Pradesh against the award, 
dated 17-8-1971, passed by the Third Addi- 
tional District Judge, Jabalpur, in Land Ac- 
quisition Case No. 7 of 1970 on a reference 
under Section 18 of the Land Acquisition 
Act. : 

2. The brief facts of the case are 
that the Military Estate Officer, Madhya Pra- 
desh Circle, Jabalpur, applied for acquisition 
of 6.43 acres of private land located 
in village Richhai, settlement No. 402, tahsil 
and district Jabalpur, vide his letter dated 6- 
6-1967 for the purpose of construction of 
Railway Siding for the new Vehicle Factory, 
Jabalpur, of the Defence Department of 
Union of India. It consisted of two parts: 
@ 6.36 acres of open area and (i) 
0.07 acre of covered area containing 
certain structures. In the present case we 
are concerned with regard to the acquisition 
of 6.36 acres of open land alone. The noti- 
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fication under Section 4 read with Section 17 
(1) of the Land Acquisition Act was pub- 
lished in Madhya Pradesh Rajpatra (Part I), 
dated 29-9-1967. The notification under Sec- 
tion 6 of the aforesaid Act was published in 
Madhya Pradesh Rajpatra (Part I), dated 6- 


. 10-1967, waiving the objection clause under 


Section 5-A of the Act and declaring that 
the land in question was urgently needed for 
the above-stated public purpose. The five 
land-holders concerned (the respondents) were 
also served with individual notices under Sec- 
tion 9 of the Act. All of them filed their 
separate claims demanding compensation at 
the rate of Rs. 2/- per sq. ft. on the basis 
of potential site value of the land. Advance 
pos non of the lands was taken on 30-11- 
67. 


3. The Land Acquisition Officer made 
his award on 13-12-1967. He awarded com- 
pensation for the lands at the rate of Rupees 
1,700/- per acre. He further allowed, Rupees 


` 500/- per acre for the lands of Nemichand 


and Co. (respondent No. 2) and Jeewanlal 
Bhailalbhai Patel (respondent No. 5), who 
had deposited diversion charges for their 
lands before acquisition, as also compensa- 
tion for mango and guava trees standing on 
their lands at the rate of Rs. 96/- per mango 
tree and Rs. 24/- per guava-tree. In his 
opinion all the lands were agricultural lands 
consisting of ordinary soils like ‘sehra’ and 
‘domatta’ and ordinary crops were grown on 
them in the past. They were not developed 
lands. All the five respondents were also 
awarded 15% of the compensation on ac- 
count of compulsory acquisition and also 
allowed interest at the rate of 6% per annum 
from 30-11-1967 to the date of payment of 
compensation. 


4. On reference under Section 18 of 
the Land Acquisition Act, the learned Addi- 
tional District Judge was of opinion that the 
lands acquired had potential value for build- 
ing and non-agricultural purpose and that 
the Land Acquisition Officer having awarded 
compensation in an arbitrary manner, it must 
be raised. He awarded compensation at the 
flat rate of Rs. 0.75 per sq. ft. and mo se- 
parate compensation for diversion charges 
or levelling charges. The compensation 
worked out for respondents other than Nemi- 
chand and Co. (respondent No. 2) and Jee- 
wanlal Bhailalbhai Patel was reduced at the 
rate of Rs. 500/- per acre as they did not 
prove that their lands were got diverted, and 
they had paid the diversion charges. The 
compensation for trees standing on the lands 
as also addition of 15% for compulsory ac- 
quisition and interest on the amount of com- 
pensation at the rate of 6% from 30-11-1967 
to the date of payment as awarded by the 
Land Acquisition Officer were maintained. - 


-5 Being aggrieved by the said award, 
the appellants have filed the present appeal, 

6. Before we proceed to decide the 
points raised in tbis appeal, it may be men- 
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tioned here that during the pendency of land 
acquisition proceedings, Fernandize, one of 
the land-holders, died and his legal represen- 
tatives were brought on record in his place. 


7. The first contention of the- learned 
counsel for the appellants is that Jeewanlal 
Bhailalbhai (respondent 
the application for reference under Section 18 
of the Act on 6-3-1969 and subsequent to 
that. on 17-3-1969, he accepted the compen- 
sation without recording ‘under protest’. 
Therefore, in view of the second proviso to 
Section 31 of the Land Acquisition Act (here- 
inafter referred to as ‘the Act’). he was not 
entitled to make any application under Sec- 
tion 18 of the Act. The said proviso reads 
as under: 


“Provided also that no person who has 

received the amount otherwise than under 
protest shall be entitled to make any appli- 
cation under Section 18.” 
The learned counsel relied upon a reported 
decision of Calcutta High Court in Suresh 
Chandra v. Land Acquisition Collector, AIR 
1964 Cal 283 at Pp. 284 and 285. Wherein 
B. N. Banerjee J. held— 


“Moreover an application for reference is 
not the proper document wherein to record 
such a protest. A protest ought to be made, 
firstly, in the application for receiving the 
disputed amount of compensation, if any 
such application is to be at all made and 
must be-recorded in the receipt granted show- 
ing that the disputed amount of compensa- 
tion money was accepted under, protest. Since 
the petitioner failed to receive the compensa- 
tion money under a properly recorded pro- 
test, I am disinclined to interfere in this 
matter.” 5 


8. We, with due respect, do not agree 
with the aforesaid view. The second proviso 
to Section 31 (2) of the Act prevents making 
of any application for reference under Sec- 
tion 18 of the Act after the amount of com- 
pensation has been received otherwise than 
under protest. If such an application was al- 
ready made before receiving the amount of 
compensation, the Land Acquisition Officer is 
to refer it to the Civil Court provided it is 
within the time specified in- sub-section (2) 
of Section 18 of the Act. Thereafter, if the 
amount of -compensation js received even 
without mentioning ‘under protest’, it is a 
strong circumstance showing that the claim- 
ant was objecting to the amount of compen- 
sation fixed by the award of the: Land Acqui- 
sition Officer. Not mentioning of ‘under pro- 
test while withdrawing the amount of com- 
pensation cannot, in such circumstances, dis- 
entitle the claimant from consideration of 
his application seeking reference to the Civil 
Court. Withdrawal of the amount of com- 
pensation after making an application under 
Section 18 of the Act, in our opinion, only 
implies ‘withdrawal under protest’. We are 
fortified in our opinion in the absence of 


Collector, Jabalpur v. K. K. Jain (Tankha J.) 


No. 5) had made ` 


- ed. The acceptance 


ALR 


any specific form prescribed under the Act 
or the Rules for recording the protest. There- 
fore, such protest can either be explicit or 
can be inferred by necessary implication 
from the circumstances. In the present case, 
since Jeewanlal Bhailalbhai (respondent 
No. 5) had already filed his application for 


. reference of his claim to the Civil Court be- 


fore the date of withdrawal of the compen- 
sation amount, the receiving of the amount 
would be deemed to be ‘under protest’, even 
though he may not have mentioned the words 
‘under protest’ in his application for with- 
drawal of the amount, if any such applica- 
tion was to be at all made, or in the receipt 
granted showing that the amount had been 
received and accepted. In this view of the 
matter, the respondent No. 5 had, in our 
opinion, complied with the requirement of 
the first proviso to sub-section (2) of Sec- 
tion 31 of the Act and his application under 
Section 18 of the Act was rightly consider- 
of compensation was 
‘under protest’, even though these words were 
not used in.the receipt itself. The second 
proviso to Section 31 (2) would thus not 
be applicable to the present case. 


9, We are supported in our view- 
point by a reported decision of Delhi High 
Court in Tarachand v. Land Acquisition Col- 
lector, AIR 1971 Delhi 116 at P. 118. Where- 
in Deshpande, J. in paragraph 9 held— 

“I am unable, however, to construe the 
first proviso to Section 31 (2) to mean that 
in every case the words ‘under protest’ must 
be written in the receipt itself and that un- 
less this is done, the compensation would 
be deemed to have been accepted uncondi- 
tionally. Such a construction would be open 
to the charge that it is made in vacuum. It 
ignores the context in which the first proviso 
to Section 31 (2) stands. It is preceded by 
Section 18 (1) under which the petitioner 
was a person ‘who had not accepted the 
award’. It also ignores that the application 
for reference for enhancement of the com- 
pensation was already made by the petitioner 
under Section 18. It also ignores Sec. 12 (1) 
under which the award was to be final ‘except 
as hereinafter provided’, The words within 
inverted commas refer to all those provisions 
of the Act which prevent the award from be- 
coming final and include the making of the 
application for reference under Section 18. 
There is no warrant for the extreme conten- 
tion thatthe mere failure to write the words 
‘under protest’ in the receipt under the first 
proviso to Section 31 (2) would be sufficient 
to destroy the pre-existing facts that the peti- 
tioner had not accepted the award and that 
the award had not become final against the 
petitioner because the petitioner had already 
made an application for reference under Sec- 
tion 18 of the Act”. 


Similar view was taken by S. Rao, J. in 
Shantabai v. Dy. Collector, Land Acquisition, 
AIR 1971 Andh Pra 117. 
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10. The second contention of the 
learned counsel for the appellants is that the 
learned Additional District Judge was in 
error in granting compensation at the rate of 
0.75 p. per sq. ft. holding that the lands ac- 
quired had potential value for building and 
non-agricultural purposes, instead of the rate 
per acre as was given by the Land Acqui- 
sition Officer treating the lands as agricultural 
lands. 


11. For the determination of this 
point it is necessary to see the location and 
nature of the lands acquired. Two maps 
(Exs. A-36 and A-37) are on record showing 
the location of the lands acquired and the 
correctness of these maps is not: disputed. 
The lands of all the five respondents are 
sandwitched between the . Industrial Estate 
and the Heavy Vehicle Factory, and they 
consist of Khasra Nos. 348, 349, 350. and 
351, area 0.044 acre, belonging to Kamal- 
kumar Jain (respondent No. 1), Khasra 
Nos. 344/3, 353, 345, 346. 348, 349, 350 and 
351, area 2.464 acres, belonging to Nemi- 
chand and Co. (respondent No. 2), Khasra 
No. 341, area 1.55 acres, belonging to Fer- 
nandize (respondent No. 3), Khasra No. 347, 
area 0.26 acre, belonging to Gaya Prasad (res- 
pondent No. 4) and Khasra Nos. 340, 336, 
339, 337 and 338, area 2.01 acres, belonging 
to Jeewanlal Bhailalbhai Patel (respondent 
No. 5). There is railway line by the side of 
these lands, A Kachcha road connects the 
acquired lands with the Mirzapur road. The 
borders of Jabalpur City and Adhartal rail- 
way station are in proximity of these lands. 
Jabalpur is a growing town having several 
Central Government manufacturing establish- 
ments, besides private industries. Therefore, 
the location of the acquired lands being in 
proximity of such a developing city natural- 
ly raises their potential value. Beside that 
it is not disputed that for more than ten 
years these lands were not cultivated and 
lying barren as the soil was not fit for culti- 
vation, being ‘sebra’ and ‘domatta’. This fact 
gets support from construction of houses and 
a well by respondent No. 5 in a portion of 
the land acquired from him in order to make 
use of it for industrial purposes. Respon- 
dent No. 2 Company had got the lands ac- 
quired from it diverted for building purposes 
before the land acquisition proceedings were 
commenced. Respondent No. 1 had purchas- 
ed the land acquired from him. 40’ x 50’, 
from respondent No. 2 in the year 1966 for 
house construction vide sale deed (Ex. A-1). 
These facts leave us beyond any doubt that 
the lands acquired were not ordinary agri- 
cultural lands but that they had potential 
value for building and non-agricultural pur- 
poses, and the finding of the learned Addi- 
tional District Judge on the point is correct. 


12. The question that remains to be 
decided is as to the quantum of compensa- 
tion. Since we have held that the lands ac- 
quired were not fit for agriculture and had 


Collector, Jabalpur v. K. K. Jain (Tankha J.) 


[Prs. 10-12] M. P. 291 


potential value for building and non-agricul- 
tural purposes, the award of the Land Ac- 
quisition Officer based on the lands being 
agricultural lands was prima facie incorrect. 
But it has to be seen if the award of compen- 
sation by the learned Additional District 
Judge at the rate of Rs. 0.75p. per sq. ft. 
is justified or not. Before we answer this 
point, it is necessary to consider another con- 
nected point raised by tne learned counsel 
for the appellants that some of the respen- , 
dents, particularly Nemichand and Cc. (res- 
pondent No. Z) deals in speculation business 
of real estate and they had purchased the 
lands acquired with the knowledge that the 
acquisition of those lands was imminent as 
they were located between the Industrial 
estate and Heavy Vehicle Factory and that 
they would be needed for the expansion of 
any one of the two at some future date. 
They had, therefore, inflated the value of the 
lands and that the transactions in the years 
1965 and 1966 did not represent their true 
market value. Our attention was invited to 
sale deed (Ex. A-1) dated 2-8-1966 and sale 
deed (Ex. A-30) dated 9-2-1965 as not repre- 
senting real land values but being specula- 
tive transactions. With regard to the genu- 
ineness of these sale deeds, we shall deal 
later when considering the correctness of the 
rate of compensation. If one can foresee that 
a particular area had potentiality for develop- 
ment and wants to invest money in purchase 
of lands there, he must pay the prevailing 
market price of the day. Since the lands 
acquired are situated between the Industrial 
Estate and the Heavy Vehicle Factory, both 
established in 1965, they held out promise 
for future development and that naturally in- 
creased their market value and a new market 
tate would come into existence. There may 
be speculation entering into the said rate but 
there is nothing undesirable if one desires to 
purchase such land or settle down in such 
place. We are supported in our view by a 
reported decision of a Division Bench of 
Bombay High Court in Dhusabhai v. Special 
Land Acquisition Officer. AIR 1959 Bom 520 
at P. 523, wherein Vyas and Miabhoy, JJ. 
held as under: 


“Having carefully examined and coasider- 
ed the contention pressed before us by Mr. 
Bhatt for some of the appellants in these 
appeals, we are of the view that there is 
considerable substance in these contentions. 
Early in the year 1946 it was common know- 
ledge that the centre of educational life was 
to be established in and around this area. 
Everybody knew that this area at non2 too 
distant a date would pulsate and throb with 
the educational and intellectual life of the 
city. Everybody expected, and it could not 
be said that the expectation was not a legi- 
timate expectation, that a great deal of de- 
velopment would take place on this side. If 
a person desires to acquire land or settle 
down in a place which is full of promise for 
development and holds out such prospects as 
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stated above, the desire could not be con- 
demned as a mere speculative desire. There 
could be nothing unreal or undesirable about 
it. If the impress of circumstances such as 
the establishment of a University, the found- 
ing of constituent colleges, building of hostels 
where the alumni of the University would 
teside. raises the tone of che market and 
gives impetus tc the market, a new market 
rate would be created, may be by even spe- 
culation entering into the said-rate, and the 
transactions would be governed by that rate. 
It could not be said that because cf the 
creation of an increased market rate. no 
genuine or real purchases could take place. It 
would be toc dangerous a proposition to lay 
down and too unfair a comment on human 
impulses to generalise and stigmatise every 
transaction of sale and lease-cum-sale entered 
into after the market had risen as a specula- 
tive transaction or demcnstration of a pro- 
fiteering tendency of a human mind. If a 
buman mind foresees a probability of in- 
creased development towards a particular 
side, its natural reaction would be to acquire 
property on that side; and if a person wants 
to purchase land in that locality, he must 
pay the then prevailing price for the land. 
He may not wish to wait indefinitely; for if 
he waits, he might have to wait for ever and 
there might be left nce land to purchase. If 
he purchases land in these circumstances and 
pays a price, which is the market price of 
the day. it cannot be said te be an unreal, 
bogus or speculative transaction. What is 
the speculation about it? Must we presume 
that it is not a genuine purchase and that 
the person does not wish to live there or 
that it is purely a profiteering transaction? 
He is attracted by the future which is held 
out by the area and he is really attracted. 
Therefore, he purchases the property there 
and pays the market price for it.” . 


13. Now, with regard to the rate of 
compensation, it is well settled that the com- 
pensation under Section 23 (1) of the Act 
has to be determined on the basis of the 
market value of the land at the date of 
publication of the notification under Sec, 4 
of the Act. A number of sale deeds have 
been filed and proved to show the market 
value of the. lands acquired at the relevant 
time. Of these, except three sale deeds, name- 
ly, Ex. A-5 dated 24-12-1964, Ex. A-39 dated 
9-2-1965 and Ex A-1 dated 2-8-1966, the rest 
are not relevant as they relate to lands situat- 
ed in different villages or at long distance 
from the lands acquired or the dates of their 
sale are much earlier. This position is not 
disputed by the learned coursel appearing for 
the parties. The sale deed (Ex. A-5) dated 
24-12-1964 relates to sale by one Maiku 
(A. W. 6) to respondent No. 4 Gaya Prasad 
of Khasra No. 347, area 0.28 acre, for 
Rs. 700/-. This land is within the area ac- 
quired. The genuineness of this sale is not 
disputed. The second sale deed (Ex. P-30) 
dated 9-2-1965 relates to sale by Rajendra- 
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kumar (A. W. 7) to Ramnarain (A. W. 14) 
of part of Khasra No. 354 (40° x 50’) at the 
rate of Rs. 0.50p. per sq. ft. This land is 
located close to the lands acquired in village 
Richhal itself The third sale deed (Ex. A-1) 
dated 2-8-1966 relates to sale by Rejendra- 
kumar (A. W. 7), Managing Partner of Nemi- 
chand and Co., in favour of respondent 
No. 1 Kamal Kumar (A. W. 1) of a part 
(40’ x 50’) of Khasra Nos. 356 and 351 at 
the rate of Rs. 0.75p. per sq. ft. These are 
lands which -have also been acquired. From 
the evidence on record the genuineness of 
the sale deeds relating to these lands cannot 
be doubted. They all relate to the period 
prior to the date of the notification under 
Section 4 of the Act, viz., 29-9-1967. The 
rise in the market rate is clear from the 
perusal of these three sale deeds; and the 
sale deeds Exs. A-30 and A-1, which are for 
building purposes and mention the price paid, 
give a fair idea of the marke: rate at the re- 
levant time. The sale (Ex. A-1) being of 
1966 was at a rate Rs. 25p. higher than the 
tate of the sale in Ex. A-30 of 1965. This 
rise in price cannot be said to be unfair or 
speculative as in the year 1965 both the In- 
dustrial Estate aad Heavy Vehicle Factory 
had come inte existence between which the 
lands cader acquisiti:n are located. The Court 
has to see that it does not give more be- 
cause the object for which the lands are 
zaken is likely tc increase their value: while, 
on the other hand. it does not also give less 
because the same object is likely tc increase 
the value of the remaining lands of the land- 
holders, zs laid down in Secretary of State 
for Foreign Affairs v. Charlesworth. Pilling 
& Co., (1901) 28 Ind App 121. The sale deed 
(Bx. A-5) relates to the period three years 
prior to the date of notification under ` Sec- 
tion 4 af the Act and cannot, therefore, 
form the basis for determining the market 
value of the lands in 1967. Besides, Maiku 
(A. W. 6), who executed the sale deed 
(Ex. A-5), belongs to a scheduled tribe and 
has stated that he sold the land under 
urgency as he was to complete the construc- 
ticn of his well. Thus after due considera- 
tion of every aspect we are of opinion that 
the rate of compensation at Rs. 0.75 per sq. 
ft. based on the market value determined on 
the sale deed dated 2-8-1966 (Ex. A-1) by 
the learned Additional District Judge is cor- 
tect so far as respondent No. 2 is concerned 
but it would require interference so far as 
the award is made in rspect of the lands be- 
longing to the other respondents. We, rhere- 
fore, affirm the rate of compensation so far 
as respondent No. 2 is concerned. As regards 
the other respondents, the learned Additional 
District Judge failed to take into considera- 
tion that the value fetched by small plots of 
land could not be applied as an exact or 
precise basis for determining the amount of 
compensation. Further if the lands acquired 
were sald after dividing them into plots as 
building sites, about 25% of the land would 
have been lost in providing roads and ap- 
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proaches to the plots and expenses would 
have been incurred in developing the land. 
In our opinion, therefore, the proper rate of 
compensation for the lands acquired from 
these respondents should be Rs. 0.50p. per 
sq. ft. and ‘not 0.75p. per sq. ft. We are sup- 
ported in this view by an unreported deci- 
sion of a Division Bench of this Court in 
First Appeal No. 86 of 1970, D/- 28-2-1973 
(Madh Pra) (Union of India v. Mrs. R. Val 
D’ Eremao). We accordingly award com- 
pensation to these respondents at the rate of 


Rs. 0.50p. per sq. ft. instead of Rs. 0.75 per - 


sq. ft. The finding of the learned Additional 
District Judge that the amount of compensa- 
tion payable to the respondents other than 
WNemichand and Co. (respondent No. 2) and 
Jiwanlal Bhailalbhai Patel (respondent No. 5), 
shall be reduced at the rate of Rs. 500/- per 
acre as they had failed to prove that they 
had got their lands diverted for non-agricul- 
tural purposes and had paid the diversion 
charges is correct and it is hereby affirmed. 
In addition all the respondents shall be en- 
titled to 15% on the rate of compensation 
determined above, and also to interest at 6% 
per annum on the total amount of compen- 
sation payable to them from 30-11-1967 to 
the date of its payment. The award of com- 
pensation made in respect of the trees stand- 
ing on the lands is also hereby affirmed. 


14. In the result, the appeal is partly 
allowed to the extent stated above. Parties 
shall be entitled to costs of this appeal in 
proportion to their success and failure. Coun- 
sel’s fee according to Schedule. 


Appeal partly allowed. 
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State of Madhya Pradesh, Applicant v. 
Mulamchand, Non-Applicant. 


Civil Revn. No. 722 of 1971, D/- 30-8- 
1972, against order of B. P. Gauraha, Addl., 
Dist. J., Balaghat, D/- 21-7-1971. 


Index Note:— (A) Civil Procedure Cede, 
1908, Section 11 — Res Judicata — Expres- 
sion “matter in issue” used in —- Means also 
question of law applicable to given set of 
circumstances. 


Brief Note:— (A) Whether the impugned 
indenture was or was not executed in compli- 
ance with the provisions of Article 299 (1) 
was a matter directly and substantially in issue 
in the present (second) suit and it was also 
directly and substantially in issue in the 
former writ proceedings giving rise to the 
Letters Patent Appeal in which the question 
was heard and finally decided between the 
parties. A decision on a question of law is 
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res judicata in a subsequent proceeding be- 
tween the same parties where the cause of 
action is same. “Matter in issue” as used in 
Section 11, C. P. C. means right litigated be- 
tween the parties and it refers not only to 
the facts on which the right is claimed but 
also to applicability or non-applicability of a 
rule of law to the given set of circumstances. 
The decision of the L. P. A. having become 
final operates as res judicata in the present 
suit. Case law discussed. 

(Paras 3 to 6, 15, 16, 17) 


Index Note:— (8) C. P. C., 1908, S. 11 
— Question of law directly in issue — Once 
Res Judicata always res judicata — Subse- 
quent binding precedent holding otherwise 
does mot affect this position. 


Brief Note:— (B) If a decision on ques- 
tion of law applicable to the given facts has 
attained finality it will operate as res judicata 
even if the question was interpreted in ignor- 
ance of a binding precedent or if in a subse- 
quent binding precedent the law has been 
interpreted otherwise. Therefore the subse- 
quent declaration of the Supreme Court in 
a different proceeding (on the same cause of 
action) as to requisite compliance with and 
mandatory nature of Article 299 (1) does not 
affect the operation of the earlier decision of 
the L. P. A. as Res Judicata in a subsequent 
suit on the same cause of action. 

(Para 17) 


Index Note:— (C) Constitution of India, 
Article 141 — Law declared by Supreme 
Court is not “Subsequent change in Law” 
capable of removing “Res Judicata” effect of 
an earlier judgment. . 


Brief Note:— (C) It was contended that 
every decision of the Supreme Court is 
“Law” by virtue of Article 141 and there- 
fore the Supreme Court’s later interpretation 
of nature and finding as to unenforceability 
of the contract, because of non-compliance 
with Article 299 (1) should be treated as 
alteration in law wiping out the effect of the 
L. P. A. decision’s operating as Res Judicata. 

Held: Article 141 does not confer any 
legislative function on the Supreme Court. It 
only interprets and declares the law as it 
exists but does not amend or enact any law. 
Therefore, the subsequent decision in Supreme 
Court Appeal is not an alteration in law 
affecting the operation of the L. P. A. deci- 
sion as Res Judicata. (Para 17) 

Index Noter— (D) C. P. C, S. 11 — 
Concepts of Res Judicata and Constructive 
Res Judicata — Explained and enumerated 
in their several aspects together with excep- 
tions thereto. Case law discussed. 

(Paras 17, 18. 20, 21, 22, 26) 


Cases Referred: Chronological 


AIR 1972 SC 915 = Civil Appeal 
No. 1967 of 1971, Dj- 11-2-1972, 
Union of India v. N. K. (Pvt) Ltd. 24 


Paras 
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AIR 1971 SC 141, D. G. Factory v. State 

of Rajasthan 13 
AIR 1971 SC 2210 = (1972) 1 SCR 

1, State of U. P. v. Murari Lal 12 
AIR 1971 SC 2355 = (1970) 1 SCC 

613, Mathura Pd. v. Dossibai . 18 


(1970) 1 SCC 673 = (1970) 2 SCWR 
85, Sri B. Temple v. B. Bhavanara- 


yanacharyulu 21 
AIR 1969 SC 302 = (1969) I SCR 
351, Abdul Rahiman v. Sadasiva 13 


AIR 1968 SC 1218 = (1968) 3 SCR 

214, Mulamchand v. State of Madh. 

Pra. 8, 11, 12, 14, 17, 22, 23 
AIR 1967 SC 203 = (1966) 3 SCR 919 

K. P. Chowdhry v. State of M. P. 14 


AIR 1965 SC 1153 = (1965) 2 SCR 
547, Gulabchand v. State of Gujarat 20 


AIR 1963 SC 1128 = 1963 Supp (2) 
SCR 127, Mysore State Electricity 
Board v. Bangalore W. C. & S. Mills 24 
AIR 1962 SC 113 = (1962) 2 SCR 880, 


Bhikraj v. Union of India 13 
AIR 1960 SC 941 = (1960) 3 SCR 380, 
Satyadhyan Ghosal v. Sm. Deoranjin 
Debi 21 
AIR 1960 Madh Pra 152 = 1960 MPLJ 
195, Mulamchand Ratilal v. State 
3, 7, 15, 17, 28 
AIR 1959 SC 735 = 1959 Supp (2) 
SCR 339, Mahadeo v. State of Bombay 5 


AIR 1959 SC 275 = 1959 Supp (1) SCR 
237, Narayanan Chettiar v. Annamalai 
Chettiar í 21 

(1956) Misc. Petn. No. 197 of 1956, 

D/- 14-7-1956 (Madh Pra), Mulam- 
chand Ratilal v. State 3 

AIR 1956 Nag 273 = 1956 Nag LJ 640, 
Firm Kanhaiyalal Somani v. Param- 
sukh 22 

AIR 1954 SC 236 = 1954 SCR 817, 
Chaturbhuj Vithaldas v. Moreshwar 
Parashram 10, 12, 13 

AIR 1953 SC 65 = 1953 SCR 377, 
Mohanlal v. Benoy Kishan 17 

AIR 1953 SC 108 = 1953 SCR 476, 

Firm Chhotabhai Jethabhai Patel v, 


State 
AIR 1953 Ali 613 = ILR (1953) 2 All 

735, Sm. Bimla Devi v. Chaturvedi 22 
AIR 1936 PC 46 = 63 Ind App 53, 


Bindeswari v. Bageshwari 17 
AIR 1922 PC 241 = 48 Ind App 49, 
Mid. Zamindari Co. v. Naresh Narayan 22 
R. P. Sinha, for Applicant; J. S. Verma 
and P. P. Naolekar, for Non-Applicant. 
ORDER:— In this revision, the defen- 
dant-State has challenged the decision of the 
trial Court on the question of res judicata. 


2. On October 6, 1951, the Deputy 
Commissioner, Balaghat, sold by public auc- 
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tion to the plaintiff the right to propagate 
and collect lac in some of the forests of 
Balaghat district. The plaintiff purchased the 
said right in different Patwari circles. The 
total amount payable by the plaintiff was 
Rs. 69,500/-. The plaintiff merely paid 
Rs. 500/- on October 6, 1951, and another 
sum of Rs. 5000/- on October 6, 1951 and 
another sum of Rs. 5000/- on November 29, 
1951. For the balance of Rs. 59,000/- the 
Tahsildar Balaghat, started recovery proceed- 
ings. In the course of those proceedings, 
the plaintiff paid a sum of Rs. 1,000/-. Thus, 
the balance outstanding against the plaintiff 
was Rs. 58,000/-. 


3. The plaintiff challenged those re- 
covery proceedings by a petition under Arti- 
cle 226 of the Constitution. That petition 
was dismissed by a learned Judge sitting 
singly (Misc. Petn. No. 197 of 1956). The 
petitioner (now plaintiff) preferred a Letters 
Patent Appeal (No. 117 of 1956) which was 
decided by a Division Bench on May 6, 
1959. That decision is reported in 1960 MPLI 


195 = (AIR 1960 Madh Pra 152). Two 
points were raised before the Division 
Bench— 


(1) The recovery proceeding under Sec- 
tion 225 (c) of the Central Provinces Land 
pear Act was without authority of law; 
an 

(2) The indentures were not executed by 
proper authority as required by Article 299 
of the Constitution, so that the contracts 
were not legally enforceable. 


On the first question, the Division Bench 
held that Section 82 of the Indian Forests 
Act was applicable to the case and conse- 
quently the revenue authorities were entitled 
to realise the amount due as arrears of land 
revenue under Section 225 (c) of the C. P. 
Land Revenue Act. 


4. On the second question, the Divi- 
sion Bench held that in the execution of the 
indentures, there was no breach of Art. 299 
(1) of the Constitution. Secondly, as the 
contracts had been ratified by the State Gov- 
ernment and the appellant had been allowed 
to exploit the forests according to the terms 
of the sale, there was no bar to the right 
of the State Government or its servants to 
realise the dues from him. 

5. In the meanwhile, during the pen- 
dency of the recovery proceedings (supra), 
and before the decision of the said Letters 
Patent Appeal, the plaintiff instituted a Civil 
Suit (No. 24-B of 1954) for the recovery of 
damages (Mulamchand.v. State of M. P.). In 
that suit, the plaintiff’s case was that he had 
purchased from the proprietors of different 
maiguzari jungles, the right to pluck, collect 
and remove the forest produce, like lac, 
tendu leaves, etc. for the years 1951, 1952 
and 1953. This right he had acquired before 
the proprietary rights in these forests came 
to vest in the State on the coming into force 
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of the M. P. Abolition of Proprietary Rights 
Act, 1950 (No. 1 of 1951). His ciairn was 
that the Deputy Commissioner, Balaghat, 
under Section 7 of the Abolition Act took 
charge of the entire malguzari jungies on 
April 1, 1951, and prohibited him from en- 
joying the right he had already acquired. 
However, when the Deputy Commissioner 
auctioned: the forest . produce of the village 
covered under the purchases of the plaintiff. 
he purchased the right to collect lac from 
those forests and paid the State Rs. 10,000/-. 
He claimed a refund of the amount so paid, 
on the basis that there was no valid contract 
between him and the State of M. P..as the 
provisions of Article 299 of the Constitution 
were not complied with and the contract was 
void. The trial Court, relying on Firm Chho- 
tabhai Jethabhai Patel v. The State of M. P., 
1953 SCR 476 = (AIR 1953 SC 108) held 
that the plaintiff was entitled to enforce the 
contract against the State of M. P. and ac- 
cordingly passed a decree in favour of the 
plaintiff to the extent of Rs. 57,281/- and 
dismissed the rest of his claim. Both the par- 
ties came up in appeal to this Court. The 
appeal preferred by the State was allowed 
and the entire suit was dismissed, taking the 
view that the decision in Firm Chhotabhai 
Jethabhai’s case (supra) was overruled in a 
later decision in Mahadeo v. State of Bom- 
bay, 1959 Supp (2) SCR 339 = (AIR 1959 
SC 735). The plaintiff preferred an appeal to 
the Supreme Court. Their Lordships held 
that the provisions of Article 299 (1) of the 
Constitution are mandatory and the plea of 
estoppel or ratification cannot be permitted 
in such a case. Since it was not disputed by 
the learned counsel for the State that the 
agreement in this case did not comply with 
the requirements of Article 299, their Lord- 
ships did not examine whether that was so. 
Their Lordships then laid down that if 
money is deposited and goods are supplied 
or services are rendered in terms of a void 
contract, the provisions of Section 70 of the 
Contract Act may be applicable for which 
three conditions were to be fulfilled. Since 
those conditions were not proved by the 
plaintiff, the appeal was dismissed by the 
Supreme Court. In the result the suit stood 
dismissed. 

6. In the present suit, which the 
plaintiff instituted in 1961 (Civil Suit No. 3-B 
of 1961), the plaintiff averred that the-eariler 
proceedings for the recovery of Rs. 58,500/- 
had been stayed after the decision of the 
L. P. A., and later on the S. D. O., Bala- 
ghat registered a fresh case for the’ recovery 
of the above amount and sent the case to 
the Tahsildar, Balaghat. The Tahsildar, Bala- 
ghat, proclaimed the sale to be held on 
July 31, 1961. He further contended that the 
contracts being unenforceable because of 
non-compliance with the provisions of Arti- 
cle 299 (1) of the Constitution, the proceed- 
ings for the recovery of the balance amount 
of Rs. 58,500/-, were illegal and “constitute 
an invasion on the plaintiffs property”. 
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7. The defendant-State, while resisting 
the suit, contended that the decision of this 
Court in the above said L. P. A. (1960) MP 
LJ 195) = (AIR 1960 Madh Pra 152) operat- 
ed as res judicata. 


8. The learned trial Judge, by his 
order dated July 21, 1971, decidea the issue 
of res judicata in favour of the plaintif. He 


s: 

“The decision in L. P. A. No. 117/1956 
reported in 1960 MPLJ 195 = (AIR 1960 
Madh Pra 152) and the decision in AIR 
1968 SC 1218 are apparently confiicting on 
na pom of legality and validity of the con- 

dondveeweevives In the face of L. P. A. 
No. iji: 196G MPLI 195 = (AIR 1960 
Madh Pra 152), the later judgment of the 
Supreme Court (AIR 1968 SC 1218) would 
have operated as res judicata but for the fact 
that the finding went against the defendant 
‘who was wholly successful......... In my hum- 
ble opinion, the decision in L. P. A. 
No. 117/1956 regarding the validity of the 
contract, involved in this suit, is superseded 
by the decision of the Supreme Court on the 
same point whose decision is later in point 
of time and which is the highest Court of 
the land.” 


9 The petitioner’s contention in this 
revision is that the decision in the Letters 
Patent Appeal operates as res judicata. Shri 
Sinha has relied onthe observations in Para- 
graph 10 of the judgment in the Letters 
Patent Appeal, where it was pointed out :— 

(i) In exercise of the. powers conferred by 
sub-section (3) of Section 175 of the Govern-, 
ment of India Act, 1935, the Governor of the 
Central Provinces and Berar was pleased to 
make rules prescribing the classes of con- 
tracts and assurances of property made in 
the exercise of the executive authority of the 
Province and the authorities entitled to ex- 
ercise them. These rules were notified in the 
Central Provinces and Berar Gazette dated 
May 14, 1937. 


(ii) In Clause E, Item 2, the Deputy Com- 
missioners of districts were authorised tc ex- 
ecute contracts relating to any matter falling 
within their ordinary jurisdiction. 


(iii) The management and disposal of the 
forests that vested in the State under Sec. 7 
of the M. P. Abolition of Proprietary Rights 
Act, 1950 (No. 1 of 1951) fell within the 
ordinary jurisdiction of the Deputy Commis- 
sioners of the respective districts. 


(iv) These rules were kept alive under 
Article 372 (1), read with clause (10) of 
Article 366 of the Constitution. 

. And, on the above basis, it was held 
that the indentures having been executed by 
the Deputy Commissioner, Balaghat, “there 
was no breach of Article 299 (1) of the Cons- 
titution.” 


10. Alternatively, the Division Bench 
relied on the following observations of their 
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Lordships of the Supreme Court in Chatur- 12. Shri J. S. Verma, learned coun- 
bhuj Vithaldas v. Moreshwar Parashram, sel for the plaintiff-respondent, relying on 
1954 SCR 817 = AIR 1954 SC 236: Article 141 of the Constitution maintains - 


“ft would, in our opinion, be disastrous that that decision of the Supreme Court is 
to hold that the hundreds of Government a law and it must prevail over every deci- 
Officers who have daily to enter into a Sion of the High Court or any Court subor- 
variety of contracts, often of a petty nature, dinate to it. On that basis, he urges that 
and sometimes in an emergency, cannot con- the decision in L. P. A. is no more good 
tract orally or through correspondence and law. He further contends that the decision 7 
that every petty contract must be effected by in 1954 SCR 817 = (AIR 1954 SC 236) 
a ponderous legal document couched in a (supra) has been held to have been regarded . 
particular form. It may be that Govern- either as not laying down the law correctly, 
ment will not be bound by the contract in OF as being confined to the facts of that 
that case, but that-is a very different thing case (per State of U. P. v. Murari Lal, AIR 
from saying that the contracts as such are 1971 SC 2210). Shri Verma further emphasis- 
void and of no effect. It only means that ed that, it cannot now be seen whether the 
the principal cannot be sued; but we take it concession made on behalf of the defendant- 
there would be nothing to prevent ratifica- State before the -Supreme Court in the. earlier 
tion, especially if that was for the benefit of suit in AIR 1968 SC 1218, was right or 
Government.” wrong. 


It held that the contracts had been ratified |. 13. Shri Sinha points out that the de- 
by the State Government which had autho- cision m Chaturbhuj Vithaldas’s case, 1954 
vised the Deputy Commissioners to dispose SCR 817 = (AIR 1954 SC 236) (supra) was 
of the forest produce and also allowed the followed in several decisions, for instance, in 
appellant (viz. Mulamchand, now plaintiff) Bhikraj v. Union of India, AIR 1962 SC 113 
to exploit the forests according to the terms and Abdul Rahiman v. Sadasiva, AIR 1969 ` 
of the lease. In the result, the Division SC 302. Learned Counsel relies on D. G, 
Bench held, that “there is no bar tothe right Factory v. State of Rajasthan, AIR 1971 SC 
of the State Government or its servants to 14l, where their Lordships have said:— 
realise the dues from ` (Mulamchand and “In the absence of any properly framed 
other contractors) as arrears of land re- rule requiring the specific mention of the 
venue. words ‘on behalf of the Governor’ at the 

i. Shri Sinha strenuously contends Place where the authority authorised by the 
that the observations of the Supreme Court Governor to enter into the contract has to 
in Mulamchand v. State of Madh. Pra, AIR append his signature it is not possible to 
1968 SC 1218, have, for their basis, the con- hold that the agreements in the present case 
cession made on behalf of the State respon- did not fully comply with the requirement 
dent before their Lordships. He relies on the Of Article 299 (1) of the Constitution.” 
following passage in paragraph 5:— 


“The contention put forward on behalf 14, Shri Sinha strenuously endeavour- 

of the appellant is that the contracts were €d to contend that the decision of the 
not in conformity with Article 299 of the L. P. A. 1960 MPLJ 195 = (AIR 1960 ~ 
Constitution and were consequently void and Madh Pra 152), was not in conflict with 
had no effect. It was claimed that the appel- the decision in AIR 1968 SC 1218, inasmuch 
lant was entitled to compensation under Sec- as in the latter case all that was held was 
tion 70 of the Indian Contract Act which is that a contract could not be enforced against 
applicable to the case. It is not disputed on ee ee i a ae 29 er pie 
arent E i rticle an is’ 
behalf ef the respondent that there was no was their Lordships’ decision in several other 
formal compliance of the provisions of Arti- cases as well. In answer to the last point, 
cle 299 of the Constitution but it was said Shri Verma relies on the decision in K. P. 
that fhe bids were accepted by the Deputy Chowdhry v. State of M. P., AIR 1967 SC 
Commissioner, Balaghat, and were communi- 203, where their Lordships have observed 
cated to the appellant who worked the con- that if a contract between | the Government 
tracts and actually collected lac in the forests and another person is not in compliance with 
in question.” Art. 299 (1), it would be not contract at all 
(Underlined by me) and could not be enforced either by the Gov- 


Shri Sinha’s argument is that the learned ace PRE BE PY TRS a a con 
counsel, who appeared for the State before i 
the Supreme Court, should have brought to 15. I have. given anxious considera- 5 
their Lordships’ notice that as was held in tion to the above debate. In my view, the 

the Letters Patent Appeal, there was no decision in Letters Patent Appeal (1960) MP. 
breach of Article 299 (1) of the Constitution, LJ 195 = (AIR 1960 Madh Pra 152) ope- 7% 
inasmuch as the-Governor had framed rules, rates as res judicata. The question in the- q 
which rules were kept alive, and under which present suit is whether the defendant-State’ | 
rules the Deputy Commissioner was authoris- can recover the outstanding balance of 


ed by the Governor to enter into contracts. Rs. 58,500/- from the plaintiff on the basis | 


, 
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of the indentures executed by the Deputy 
Commissioner. In the Letters Patent Appeal 
it was held that the indentures were executed 
by the Deputy Commissioner in exercise of 
the authority vested in him by the rules made 
by the Governor and, therefore, there was 
no breach of Art. 299 (1) of the Constitu- 
tion. It was further held that ‘if however 
there be any lacuna in the form of these docu- 
ments’, since the contracts were ratified by 
the State Government, which had authorised 
the Deputy Commissioner to dispose of the 


forest produce and also allowed the plaintiff . 


to exploit the forests according to the terms 
of the sales. there was no bar to the right 
of the State Government to realise due from 
the plaintiff. It was, also, held that the dues 
could be recovered as arrears of land revenue. 
When, in the present suit, the plaintiff again 
contends that the outstanding balance of 


. IRs. 58,500/- could not be recovered on the 


ground that the indentures- were not executed 
in compliance with the provisions of Arti- 
cle 299 (1) of the Constitution, it must be 
said that the matter directly and substantially 
im issue in the present (subsequent) suit is 
the same which was directly and substantially 
in issue in the former writ proceeding. The 
question was heard and finally decided be- 
tween the same parties by this Court in the 
Letters Patent Appeal. 


16. The issue in the present suit as 
also in the writ proceeding was the same. . A 
decision on a question of Jaw is res judicata 
in a subsequent proceeding between the same 
parties, where the cause of action is the same. 
The words “matter in issue” as employed in 
Section 11, Civil P. C., mean the right liti- 
gated between the parties. It has reference 
not only to the facts on which the right is 
claimed or denied, but also.to the applicabi- 
lity or non-applicability of a rule of law to 
the given set of circumstances. 


17. Where a decision on a question 
of law in relation to a given set of facts 
attains. finality, it operates as res judicata in 
a later suit or proceeding between the same 
parties. This will be so even if it was errone- 
ous. In Bindeswari v. Bageshwari, AIR 1936 
PC 46 it was held that “where the decision 
of the Court in a previous suit determined 


that the section had never applied to a transac- ° 


tion, a Court in a new suit between the same 
parties with regard to the same transaction 
cannot’ try anew the issue as to its applica- 
bility in face of the express prohibition in 
Section 11 of the Code.” In Mohanlal v. 
Benoy Kishna, AIR 1953 SC 65 their Lord- 
Ships have laid down thus :— 


“There is ample authority for the pro- 
position that even an erroneous decision on 
a question of law. operates as ‘res judicata’ 
between the parties to it. The correctness 
or otherwise of a judicial decision has no 
bearing upon the question whether or not 
it operates as res judicata.” (Para 23) 
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It follows from this that even if in the earlier 
case an issue of law was wrongly interpreted 
in ignorance of a binding precedent, or if 
in a subsequent binding precedent the law 
has been interpreted otherwise, the earlier 
decision on the question of law, which has 
attained finality, will operate as res judicata 
between the parties in a subsequent suit or 
proceeding. 


This rule admits of certain exceptions. 
One is that where the decision relates to the 
jurisdiction of the Court to try the earlier 
proceeding, it will not operate as res judicata, 
if in the subsequent case it is found to be 
erroneous because the question of jurisdiction 
of the Court is unrelated to the rights claim- 
ed by one party and denied by the other. 
Another exception is where the law is altered 
since the earlier. decision, the earlier deci- 
sion will not operate as res judicata between 
the same parties. Here, it is nobody’s case 
that there has been a subsequent legislation 
by which the law has been altered. Shri 
Verma’s contention in this regard is that since 
every decision of the Supreme Court is “law” 
by virtue of Art. 141 of the Constitution, it 
should be said that when the Supreme Court 
decided AIR 1968 SC 1218, it tantamounted 
to alteration in the law, since the earlier 
decision which was rendered by this Court 
in L. P. A. (1960 MPLJ 195) = (AIR 1960 
Madh Pra 152). This argument is not well- 
founded. Article 141 of the Constitution 
enacts that the law declared by. the Supreme 
Court “shall be binding on all Courts” with- 
in the territory of India. This means that 
when the Supreme Court expresses its view on 
any particular point of law, such expression 
of view shall be considered as overriding a 
contrary view expressed on the point in an 
earlier decision of any Court. Even obiter 
dicta of the Supreme Court if deliberately 
made upon a question with the intention of 
settling the law, are binding on all Courts. 
However, Art. 141 does not confer on the 
Supreme Court any legislative function. The 
Supreme Court only interprets the law as 
it stands, but does not amend the law. Their 
Lordships’ decision declared the existing law 


.but did not purport to enact any fresh law. 


18. The third exception is that deci- 
sion of a Court sanctioning something which 
is illegal, does not operate as res judicata and 
a party affected by the decision is not pre- 
cluded from challenging its validity. See 
Mathura Prasad v. Dossibai, (1970) 1 SCC 
613 = (AIR 1971 SC 2355). “Illegality” here 
means an act which is prohibited by law. A 
contract may be void, though it may not be 
illegal, voidness and illegality are not synony- 
mous. It is stated in Chitty on Contract, 
(22nd Edn.) paragraph 849:— 

“A contract may, by statute, be void 
without being illegal, the only penalty being 
that a contract made in contravention of the 
Statute is entirely ineffective to create rights, 
as in the case of a contract made in con- 
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travention of the Gaming Acts, 1845 and 
1892.” (See also paragraphs 845 and 847). 
Where a contract does not comply with the 
rules prescribed by law, such as registration, 
stamp, etc. it may be unenforceable as void, 
but it is not necéssarily illegal. legality re- 
fers to the acts of the parties to the contract, 
or its object or purpose. 

19. Sbri Verma then contends that 
the cause of action in the present recovery 
proceeding, which is pending, is different 
from that of the earlier proceeding, from 
which the Letters Patent Appeal arose. This 
argument is constructed upon the mere fact 
that the number of the revenue case relating 
to the recovery of the balance amount of 
Rs. 58,500/- was 60/XXXIH/7 of 1951-52, 
while the number of, the revenue case of the 
present proceeding for the recovery of the 
balance of Rs. 58,500/- is 22/XXXIII/7 of 
1955-56. And, it was in these proceedings 
that two passenger buses were attached by 
the Tahsildar Balaghat on April 16, 1971, and 
June 1, 1971, respectively. JI cannot’ accent 
this contention. The proceeding is the same; 
the cause of action is the same. If a new 
number is given to the same proceeding, the 
cause of action is not altered. Cause of 
action in the earlier proceeding as also’ ia 
the present proceeding is that the plaintiff pur- 
chased the right to propagate lac in different 
forests, he was liable to pay Rs. 68,000/- out 
of which he paid Rs. 11,000/- only and he 
is liable to pay the outstanding balance of 
Rs. 58,500/-. 


20. A decision in a writ petition ope- 


rates as res judicata in a subsequent civil . 


suit, if the cause of action is the same. See 
Gulabchand v. State of Gujarat, AIR 1965 
SC 1153. 


21. There is now high authority for 
the proposition that even where Section 11, 
Civil P. C., does not apply, the principle of 
res judicata is applied for the purpose of 
achieving finality in litigation. The principle 
of res judicata is based on public policy and 
giving finality to a judicial decision. Once a 
res judicata, it shall not be adjudged again. 
Where a question whether of fact or of law 
has been decided between the parties in one 
suit or proceeding and the decision has at- 
tained finality (whether because no appeal was 


taken to a higher Court or because the ap- - 


peal was dismissed, or because no appeal lay), 
neither party is allowed in a future suit or 
proceeding between the same parties to can- 
vass the matter again. See Narayanan 
Chettiar v. Annamalai Chettiar, AIR 1959 SC 
275; Satyadhyan Ghosal v. Smt. Deoranjin 
Debi, AIR 1960 SC 941 and Sri B. Temple v. 
V. V. Bhavanarayanacharvulu, (1970) 1 SCC 
673. In the last cited case Mr. Justice Hegde 
has, speaking for the Court laid down thus: 


“The doctrine of res judicata is not con- 
fined to the limits prescribed in Section 11, 
Civil P. C. The underlying principle of that 
doctrine is that there should be finality in 
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litigation and that a person should not be 
vexed twice over in respect of the same 
matter.” (p. 677) 


22.- In the earlier suit, which was 
finally decided by the Supreme Court (AIR 
1968 SC 1218), no doubt, it was observed 
that the contracts were void and unenforceable 
for want of compliance with the requirements 
of Art. 299 (1) of the Constitution. The 
fact, however, remains that in that case, the 
High Court had dismissed the plaintiffs suit 
and the Supreme Court dismissed the plain- 
tiffs appeal. Thus, in the final result, the 
plaintiff’s suit was dismissed in its entirety. 
It is undoubted law that where a suit is dis- 
missed in its entirety, no finding either on 
question of law or on question of fact, re- 
corded against the defendant binds him. (Mid. 
Zamindary Co. v. Naresh Narayan, 48 Ind 


App 49 = (AIR 1922 PC 241) and Firm . 


Kanhaiyalal Somani v. Paramsukb, AIR 1956 


Nag 273. This renders it unnecessary to enter _ 


into Shri Sinha’s argument that the conces- 
sion made. on behalf of the State before the 
Supreme Court was wrong and that a wrong 
concession on question of law does not bind 
the party making it. Nor it is necessary to 
enter into his argument that a pronouncement 
made on concessions of counsel is not a 
precedent, Smt. Bimla Devi v. Chaturvedi, 
ILR (1953) 2 All 735 = AIR 1953 All 613 
at pp. 615, 616. Nor is it necessary to dwell 
upon the question whether the issue in the 
earlier suit instituted by Mulamchand (Civil 
Suit No. 24-B of 1954) was directly and sub- 
stantially the same as in the present suit., 
23. The decision in AIR 1968 SC 
1218 bas a binding effect as a precedent of 


the highest judicial authority; but it does not. 


operate as res judicata. The trial Court right- 
ly held so. 


24-25, Moreover, what is to be seen is 
the result, not the reasons. (See Mysore State 
Electricity Board v. Bangalore W. C. & S. 
Mills, 1963 Supp (2) SCR 127 = AIR 1963 
SC 1128. As between a decision which ope- 
rates as res judicata and a decision which is 
binding as a precedent but not res judicata, 
the former must prevail. It is here that the 
Jearned trial Judge erred. Moreover, the 
L. P. A. decision can be supported by the 
decision in Union of India v. N. K. Pvt. Ltd., 
(Civil Appeal No. 1967/1971, decided on 
11-2-1972==(reported in AIR 1972 SC 915)). 


26. The above discussion leads to the 
following conclusions :— 

(1) The bar of res judicata operates also 
as between two stages in the same litigation. 

(2) A decision in a writ proceeding 
operates as res judicata in a subsequent suit 
based on the same cause of action between 
the same parties. 

(3) The principle of res judicata is based 
on the need of giving finality to a judicial 
decision. Once a res judicata, it shali not 
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be adjudged again. The underlying prin- 
ciple is that the parties should not be vexed 
twice over. 


(4) Even where Section 11, Civil P. C, 
does not apply, the principle of res judicata 
may apply for the purposes of achieving 
finality in litigation. 


(5) A question of law is as much in issue 
as a question of fact. The expression “matter 
in issue” is not confined to issues of fact; it 
includes issues of law as well. 


(6) But, for the purpose of the rule of 
res judicata, the issue of law must not be 
an abstract question of law, it must be one 
relating to its applicability or non-applicabi- 
lity to the facts and circumstances of the 
particular case. 


(7) Even an erroneous decision on an 
issue of law operates as res judicata. Ex- 
ceptions to this rule are (i) where by a sub- 
sequent legislation, the law, as applied in the 
earlier decision, is altered. However, a dif- 
ferent interpretation of the law as given in 
a subsequent binding precedent is not the 
same thing as altering the law. (ii) Where 
the question of Jaw is one purely relating to 
the jurisdiction of the Court. (iii) Where 
the decision of the Court sanctions someth- 
ing which is illegal. “Illegality’ in this con- 
text refers fo an act prohibited by law. 


(8) As between a decision which operates 
as res judicata and another which is a bind- 
ing precedent, though not res judicata. the 
former prevails. 


(9) A decision of the Supreme Court is 
binding on all Courts by virtue of Art. 141 
of the Constitution, but it is not the same 
thing as to say that a decision of the Supreme 
Court alters the Jaw. Article 141 does not 
confer on the Supreme Court any legislative 
function. The Supreme Court declares the 
law: it does not alter the existing law, or 
make a new law. 


27. This brings me to Shri Verma’s 
contention that the plaintiff’s claim in respect. 
of Rs. 2,500/- is not barred because there was 
no decision on that claim in the Letters Patent 
Appeal. It is abundantly clear from the 
plaint -averments that a decree for refund of 
Rs. 2.500/- was claimed on the ground that 
the plaintiff paid Rs. 1,100/- to the defen- 
dant. while the plaintiff, from the 23 villages 
extracted lac’ of the Sibari crop in 1951 and 
of the Unhari crop in the months of May 
and Tune 1952. to the extent of 401 maunds 
5 seers of lac, which after shrinkage came to 
397 maunds 11 seers and 12 chhataks of 
the value of Rs. 8,320/-/6 (after deducting 
expenses). The plaintiff gave up Rs. 189/15/6 
and in this way claimed a decree for Rupees 
2,500/- (see paragraph 11 of the plaint). The 
claim is, therefore, based on the allegation 
that the defendant-State was not entitled to 
the amount of Rs. 1,100/- paid by the plain- 
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tif and this was because the contracts were 
unenforceable for non-compliance with the 
requirements of Art. 299 (1) of the Constitu- 
tion. Therefore, the cause of action for this 
part of the suit is also the same. 


28. In the result, this revision is al- 
lowed with costs. The decision of the trial 
Court on the issue of res judicata is set aside. 
It is held that the decision in L. P. A. 1960 
MPL] 195 = (AIR 1960 Madh Pra 152) 
operates as res judicata in the present suit 
(No. 3-B of 1961) instituted by Mulamchand 
respondent against the petitioner State of 
M. P. Counsel’s fee Rs. 100/-. The case shall 
now go back to the trial Court to decide. ac 
cording to law, such other issue as may 
survive. 

Order accordingly. 
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Dindayal Pachuri, Raipur, Appellant v. 
Vimalchand and another, Respondents. 


= S. A. No. 327 of 1972, D/- 18-8-1972, 
against order of V. B. Bhatt, Addl. Dist. J., 
Raipur, D/- 20-3-1972. 

Index Note:-— (A) M. P. Accommoda- 
tion Control Act (14 of 1961), Section 12 
(6 — Execution of eviction decree — Res- 
frictions contained in Section 12 (6) when 
not attracted. 

Brief Note:— (A) Restrictions contained 
in Section 12 (6) in the matter of execution 
of an eviction decree will apply only when 
the decree is passed on the sole ground of 
Section 12 (1) (f) i. landlord’s need of 
non-residential accommodation for business. 
Section 12 (6) will not apply when the de- 
cree is passed on one or more of the other 
grounds specified in Section 12 (1) which 
entitle the landlord to obtain an absolute de- 
cree although it is also passed on the ground 
specified in Section 12 (1) (f). 

(Paras 7 te 10) 


Cases Referred: 


Chronological Paras 


(1970) 2 All ER 871 (HL), Ballrooms 
v. Zenith Investments 


N. S. Kale, for Appellant; K. M. Agra- 
wal, for Respondent No. 1. 


JUDGMENT:— This is 
peal against a decree for 
against him. 


a tenant’s ap- 
eviction passed 


2. The facts are that the plaintiff 
Vimalchand is the landlord of the suit acco- 
mmodation which is a shop. Dindayal is his 
tenant and Punitram is a sub-tenant of the 
tenant. Dindayal carries on business of a 
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watch repairer in a part of the shop and 
has sub-let the other part to Punitram who 
carries on laundry business. The original 
landlord of the shop was one Gulraj, who 
is the predecessor-in-interest of the plaintiff 
Vimalchand. The plaintiff filed the suit giv- 
ing rise to this appeal against Dindayal and 
Punitram for eviction on two grounds: First, 
that the tenant has unlawfully sub-let a part 
of the accommodation to Punitram; and se- 
condly, that the accommodation is needed by 
the plaintiff for opening a cloth shop. 


The defence of the tenant Dindayal was 
that the shop was sub-let to Punitram with 
the consent of the original landlord Gulraj 
and that the sub-letting was not unlawful. It 
was also pleaded that the plaintiff’s need is 
not genuine. The trial Court as well as the 
first appellate Court held in favour of the 
plaintiff that the grounds under clauses (b) 
and (f) of Section 12 (1) of the Madhya 
Pradesh Accommodation Control Act, 1961, 
were made out and the suit was decreed. The 
tenant Dindayal, thereafter, filed the present 
second appeal. 


3. Learned counsel for the appellant 
does not dispute that the tenant did sub-let 
a part of the shop to Punitram. His conten- 
tion is that the sub-letting was with the im- 
plied consent of the predecessor landlord 
Gulraj and, therefore, not unlawful within 
the meaning of Section 12 (1) (b) of the Act. 


4. Section 12 (1) (b) of the Act per- 
mits eviction of a tenant on the ground that 
“the tenant has, whether before or after the 
commencement of this Act, unlawfully sub- 
let, assigned or otherwise parted with the 
possession of the whole or any part of the 
accommodation for consideration or other- 
wise”. To claim the benefit of this ground 
it has, therefore, to be established by the 
plaintiff that the sub-letting was unlawful. In 
the instant case the sub-letting took place 
when the C. P. and Berar Rent Control 
Order, 1949, was in force. 


Clause 12-A of the Order prohibited sub- 
letting of any portion of the accommodation 
“except in pursuance of a condition. in the 
lease-deed executed in favour of the tenant 
or with the written consent of the landlord.” 
Any contravention of the Order was made 
a criminal offence by Section 8 of the Cen- 
tral Provinces and Berar Regulation of Let- 
ting of Accommodation Act, 1946. Grant of 
a sub-lease, except when permitted by the 
lease-deed or with the written permission of 
the landlord, amounted to a criminal act 
and the sub-lease granted in breach of the 
prohibition of Clause 12-A of the Order was 
clearly unlawful. 


5. Coming to the facts’so far as they 
are relevant on the question of sub-letting, 
it is to be noticed that it is neither pleaded 
nor proved that the sub-lease was created in 
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pursuance of any condition of the lease or 
with any written permission of the landlord, 
The case of the tenant is that after he sub- 
let the shop to Punitram, Gulraj filed an 
application for permission to terminate the 
tenancy under the Rent Control Order and 
in that proceeding a compromise was reach- 
ed by which the rent was increased and 
thereby the sub-tenancy was, thereafter, con- 
tinued with the implied consent of Gulraj. 
The compromise which is Ex. D-1 bears the 


-date February 9, 1956. According to the ten- 


ant’s statement he took the third Chasma of 
the shop in 1955-56 and after two years 
sub-let it to Punitram. ` 


Thus, the sub-lease was created some- 
time in 1957-58. The compromise evidenced 
by Ex. D-1 was of February 9, 1956 and 
could not, therefore, relate to the sub-lease 
created in favour of Punitram in 1957. It 
has, therefore, rightly been held by the Courts 
below that there was no express or implied 
written permission of the landlord for creat- 
ing the sub-lease in favour of Punitram. The 
sub-lease was clearly in contravention of 
Clause 12-A of the Order and was unlawful, 
The plaintif has thus succeeded in establish- 
ing the ground under Section 12 (1) (b) of 
the Act. 


6. It was then contended that as the 
decree passed by the Courts below was also 
passed on the ground mentioned in Sec. 12 
(1) (£), the first appellate Court was in error 
in not”incorporating directions consistent with 
Section 12 (6) of the Act. 


7. Section 12 (1) of the Act in cls. (a) 
to (p) provides sixteen grounds for eviction 
of a tenant. Decrees passed on some of the 
grounds are absolute but in case of decrees 
passed on the grounds mentioned in cls. (f), 
(g) and (h) some further restrictions are. 
placed by the Act. The ground under Sec- 
tion 12 (1) Œ) relates to the need of the 
landlord for business by proving which he 
can obtain non-residential accommodation in 
possession of a tenant. When a decree is pass- 
ed on this ground, Section 12 (6) puts cer- 
tain restrictions in the matter of execution of 
the decree. These restrictions, briefly stated, 
are that the landlord is not entitled to posses- 
sion before expiration of two months from 
the date of the decree and until he’ pays 
certain amount as compensation to the tenant. 

Clauses (g) and (h) of Section 12 (1) en- 
title a landlord to obtain eviction of his ten- 
ant when the accommodation is required for 
repairs, rebuilding or reconstruction which 
cannot be carried out without the accommo- 
dation being vacated. When a decree is pass- 
ed on these grounds, the tenant is given an 
option of re-entry under Section 18. A de- 
cree passed on other grounds mentioned in 
Section 12 (1) is absolute. Thus, if a decree 
is passed on the ground of sub-letting men- 
tioned in clause (b), it is absolute and no 
further benefit is given to the tenant and no 
restriction is placed on the landlord in the 


E ts 


A 


1973 


matter of execution of the decree. Now, the 
argument of the learned counsel for the ap- 
pellant is that if a decree is passed, as in 
the instant case, on the ground in clause (b) 
as also on the ground in Cl. (f) of Sec- 
tion 12 (1), the restrictions provided in Sec- 
tion 12 (6) must still apply, for the decree 
is still a decree passed under clause (f) of 
Section 12 (1). ; 

If this argument is accepted then the 
tight of a landlord to get an absolute decree 
by proving sub-letting under clause (b) would 
be defeated simply because he has proved 
an additional ground under clause (f) which 
enables him to get a decree with restrictions. 
Thus, a landlord having two grounds in his 
favour will be at a disadvantage as against 
a landlord who has only the ground under 
clause (b) for his support. Such an anomal- 
ous result could not have been intended by 
the legislature. Sub-section (6) of Section 12 
cannot be read in isolation. Reading the 
section as a whole it is quite clear that Sec- 
tion 12 (6) applies when the decree is passed 
under clause (f) and is not based on any 
other ground in other clauses of Section 12 
(1) which entitle the landlord to get an ab- 
solute decree. 


8. ` But argues learned counser with 
some vigour that in construing statutory 
words one should not be influenced by conse- 
quences at any rate when the language is 
plain. But, in my opinion, consequences al- 
ways play an important part in the process 
of construction and the language is seldom 
so rigid that the Courts are unable to avoid 
absurd, unreasonable and anomalous results. 
If that were not so, much of the respect for 
the Courts would disappear. The reason why 
consequences play an important role is that it 
is never expected of an elected legislature 
that it will legislate to produce absurd, un- 


just or anomalous result and, therefore, if a. 


particular construction leads to such a result 
it is inferred that that construction must not 
Ihave been intended by the legislature. Even 
the conclusion that the language is plain or 
ambiguous has to be reached by construing 
the words in their context and the Courts 
are not readily prepared to accept as plain 
language which involves absurdity and incon- 
sistency; (see Maxwell, Interpretation of Sta- 
tutes, 11th edition, p. 6). It is true that ‘if 
the words of the Act are so inflexible that 





must be adopted no matter how unreasonable 
the result. but as stated by Lord Reid “such 
cases are rare because English language is a 
flexible instrument”; Ballrooms v. Zenith In- 
vestments, (1970) 2 All ER 871. (HL) p. 874. 
The real role that is played by consequences 
in the process of.construction is, I think, 
correctly appreciated by Max Radin: 


a a E true that the consideration 
of the consequences of a decision has at all 
times been a controlling factor in the judi- 
cial process. Those Courts who declare vi- 
gorously that they are completely indifferent 
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to the consequences of what they decide, and 
would decide as they do though the heaven 
fell, merely mean that they do not really 
believe that the consequences will be serious- 
ly harmful. If they meant what they said, 
and acted on it, they would be taking a long 
step towards the destruction of our judicial 
system.”. 

(A case Study in Statutory Interpretation 
(1945) 33 Calif L Rev 219, p. 228) 

9. Let us now come back to S. 12 
(6) of the Act to see if the language used is 
so rigid that there is no option but to ac- 
cept the construction suggested by the learn- 
ed counsel. The material words of S. 12 (6) 
read as follows: 

“Where an order for the eviction of a 
tenant is made on the ground specified in 
clause (f) of sub-section (1), the landlord 
shall not be entitled to obtain possession 
thereof seses i 


silent as to whether that provision is to apply 
also when a decree is passed on more than 
one ground, one of the grounds being the 
ground under clause (f) of sub-section (1). 
The construction which the counsel for the 
appellant wants to be adopted would have 
been apparently the only construction possible 
had the language been as under: 

. “Where one of the grounds on which an 
order for the eviction of the tenant is passed 
is a ground specified under clause (f) of sub- 
section (1), the landlord shall not be entitled 
to obtain possession thereof...... a 
The language being not that explicit, it is 
open to adopt the construction that Sec. 12 
(6) does not apply when the decree is passed 
on one or more of the other grounds speci- 
fied in sub-section (1) which entitle the jand- 
lord to obtain an absolute decree although it 
is also passed on the ground specified in 
clause (f) of that sub-section. And this cons- 
truction must be preferred as it is more in 
harmony with the scheme of the section read 
as a whole and has also the merit of avoid- 
ing ‘unreasonable and anomalous results that 
flow from the alternative construction sug- 
gested by the learned counsel. 

16. As the decree in the instant case 
has also been passed on the ground specified 
in clause (b) of Section 12 (1), Section 12 
(6) is not applicable. The first appellate Court 
was, therefore, right in vacating the direction 
given by the trial Court under Section 12 (6). 

_ ih The appeal fails and is dismissed 
with costs, 

Appeal dismissed. 
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Index Note :— (A) Madhya Pradesh Ac- 
commedation Control Act (19651), S. 12 (1) 
(£) and (e) — “Accommodation let for resi- 
den‘ial purposes” or “non-residential pur- 
poses” — Test — Lease silent on this point — 
Primary purpose to be determined by infer- 
ences from facts and circumstances. ` 


Brief Note :— (A) If the lease is silent 
on the point of purpose of letting, the same 
has to be determined by recourse to circum- 
stances namely structural design of the ac- 
commodation, its location and use. If ac- 
commodation is let or used for both residen- 
tial and non-residential purposes, its class ‘as 
to be determined by reference to its primary 
purpose. If primary purpose is residential 
the accommodation is classified as residential 
even if it is also used for some non-residential 


purpose and vice versa. (AIR 1949 Mad 
{85, Followed). (Para 3) 
Cases Referred : Chronological Paras 
AIR 1973 SC 585 = 1971 Ren CJ 


749, Madan Lal Puri v. Sain Dass 
Berry 

AIR 1949 Mad 785 = (1949) 1 Mad 
LJ 74, Krishnan Nair v. Valliammal 

RB. L. Patel, for the Appellant; B. C. 
Verma, for the Respondents. 

JUDGMENT :— This is a tenant’s ap- 
peal against whom a suit for eviction has been 
decreed on the ground mentioned in Sec. 12 
(1) (f) of the Madhya Pradesh Accommoda- 
tion Control Act, 1961, on the finding that 
the house in possession of the tenant is 
needed by the plaintiff-landlord for using it 
as a lawyer’s office. The plaintiff is an Advo- 
cate of two or three years standing and, ac- 
. cording to the plaint allegations, he has no 
other suitable accommodation for his office. 

2. The main dispute between the par- 
ties is. whether the house was let to the defen- 
dant for residential purposes or whether it 
was let for non-residential purposes. If it is 
held that the house was let for residential 
purposes, the plaintiff cannot succeed, as for 
getting a decree under Section 12 (1) (f) he 
has to establish that the accommodation was 
let for non-residential purposes. The trial 
Court committed the mistake of not framing 
a direct issue on this point, but I find that 
the parties were alive to the point in issue 
and they led evidence in support of their res- 
pective pleas. Omission to frame a specific 
issue on the point, therefore, bas not pre- 
judiced the parties. 


3. The question whether an accommo- 
dation is let for residential purposes or for 
non-residential purposes is a simple one when 
the contract of tenancy specifies the purpose 
of the tenancy. But the question becomes a 
vexed one when the lease, whether oral or 
written. js silent on that point. The expres- 
sion “the accommodation let for residential 
purposes” as used in clause (e) of S. 12 (1) 
and the expression “the accommodation let 
for non-residential purposes” as used in 
Clause (f) of the same section prima facie 
refer to the purpose mentioned in the lease, 
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But when a lease is created without any res- 
triction as to purpose, the tenant is free to 
use it for any purpose and strictly speaking in 
such a case it is difficult to say that the letting 
is for any particular purpose. But if this 
view is taken, clauses (e) and (f) will be in- 
applicable to a case where tenancy is created 
without any express or implied limitation as 
to purpose and the landlord will not be able 
to claim possession of the accommodation 
even if he needs it for his own use. Such 
a result does not seem to have been intended 
by the legislature. Therefore, even if the 
lease does not specify any -purpose, its pur- 
pose has to be inferred by recourse to sur 
rounding circumstances, such as the structural 
design of the accommodation. its location, the 
use to which it is put by the tenant etc. An- 
other difficulty arises because of the fact that 
the Act creates only two categories of pur- 
pose viz. residential and non-residential. 
Therefore, if an accommodation is let or 
used for both residential and non-residential 
purposes, the Court has to decide as to what 
is the primary purpose for which the accom- 
modation is let or used. If the primary pur- 
pose is residential, the accommodation will 
be classified as residential even if it is also 
used for some non-residential purpose, and 
vice versa. The primary purpose of letting 
when the lease is silent as to purpose has 
to be determined by drawing inferences from 
other facts and circumstances. The conclu- 
sion as to the quality of purpose, in such 
cases, is a conclusion of law and, in my 
opinion, it is open in second appeal to see 
whether the Court below has drawn correct 
conclusion on that point from the proved 
facts. This I say on the sdme reasoning on 
which it has been held that the question of. 
landlord’s bona fide need is a mixed question 
of law and fact; (see Madan Lal Puri v. Sain 
Dass Berry, 1971 Ren CJ 749 = (AIR 1973 
SC 585)). 


4. Now coming to the facts, the house 
was let to the defendant, who is a tailor. 
about forty years back by the father of the 
plaintiff. The evidence of the plaintiff, that the 
accommodation was let for non-residential 
purposes to the defendant is not of any con- 
sequence, because the plaintiff, who is twenty- 
five years of age, was then not even born. 
The plaintiff does not even state as to how 
he came to know that the house was let te 
the defendant for non-residential purposes. In 
Ex. P-8. which is a copy of entries in the tax 
register maintained by the Municipal Com. 
mittee, Narsimhapur, the house is shown ip 
possession of the defendant for purposes of 
residence. The defendant in his evidence 
stated that he took the house for residing as 
also for keeping his shop of tailoring. The 
house is a double  storeyed house. The 
ground-floor consists of a front verandah. two 
rooms, a bath-room, kitchen etc. The first 
floor consists of two rooms and open terrace 
on both the sides of the rooms. This entire 
house is in possession of the defendant. The 
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front verandah of the ground-floor is the 
only portion which is used by the defendant 
for his shop. The rest of the house is used 
for his residence. The house is situated on 
the main road where shops have sprung up, 
but it is not known as to what was the posi- 
tion forty years back when the house was 
let to the defendant. Previous to occupying 
this house, he was residing in some other loca- 
lity and according to his statement he took 
the house in suit on rent for the convenience 
of residence as also for his business. 


Prior to the institution of the suit. a 
notice was issued by the plaintiff claiming 
the house for residence as also for office. 
In that notice the plaintiff stated that the 
house was used for residential purposes. and 
that there was also a shop in the front 
verandah. In reply to this notice, the cousel 
for the defendant wrote that the house was 
essentially non-residential. It is plain enough 
that the lawyer who sent the reply on behalf 
of the defendant stated that the accommoda- 
tion was non-residential, because the plaintiff 
had claimed the accommodation in his notice 
also for residential purposes. In my opinion, 
much weight cannot be attached to the state- 
ment in the reply notice, as the primary facts 
are now known and it is from these facts 
that the conclusion is to be drawn whether 
the accommodation was let to the defendant 
for residential purposes or for non-residential 
purposes. 


5. This is a case where it has not beer 
proved that there was any stipulation in the 
tenancy agreement that the defendant was 
to use the house for any particular purpose. 
Forty or fifty years before, when there were 
no Accommodation Control Acts, ne cne 
usually bothered about these matters. But 
the purpose of the defendant in taking the 
house on rent is plain enough. As deposed 
by him, he took the house for residing there- 
in and also for keeping his tailoring shep. 
Now, the question is whether the purpose 
should be treated as primarily residential or 
primarily non-residential. I have already 
Stated that the house is sufficiently big and 
except the front verandah the rest of the 
house is used by the defendant for residential 
purposes. The house is also constructed in 
such a fashion that it is mainly suitable for 
residence, as is admitted by the plaintiff him- 
self in his, cross-examination. In the circum- 
stances, my conclusion is that the house was 
primarily let for residential purposes. In 
reaching this conclusion I place reliance on 


Krishnan Nair v. Valliammal, AIR 1949 Mad 


785 where Panchapakesa Ayyar, J., observed; 


“I consider that, in sach cases, the pri- 
Mary purpose for which the building is let 
out orused should bethe determining factor. 
A lawyer may use a room of his house for 
giving legal advice to his clients; an astrologer 
may use a room of his house for giving predic- 
tions; a barber may use a room of his house 
for shaving his clients, but such use of a 


(B. Dayal C. J. [Pr.. 1] M. P. 303 


room wiil never make the house itself one 
used for “non-residential purposes.” 

On a parity of reasoning, a tailor, like the 
defendant in the insant case, who uses front 
varandah of a big house for his tailoring 
business and the rest of the house for his 
residence cannot be said to be using the house 
for non-residential purposes, and the primary 
use of the house in such a case will be resi- 
dential. 

6. The appeal is allowed. The judg- 
ments and decrees passed by the Courts below 
are set aside and the suit is dismissed with 
costs throughout. 

Appeal! allowed. 


AIR 1973 MADHYA PRADESH 305 
(V 68 C 69) 
BISHAMBHAR DAYAL, C. J. 

Shashank Mukerjee, Applicant v. Narain- 
das Indurkhya,. Non-applicant. 

Civil Revision No. 345 of 1972, D/- 
25-7-1972 against order of B. S. Banthia, 12th 
Civil J. Class 2, Jabalpur, D/- 26-4-1972. 

Index Note :— (A) Civil P. C. (1908), 
O. 39, R. 2 (3) — ‘The Court granting an in- 
junction’ — Interpretation. 

Brief Note :— (A) Words “Court granting 
an injunction” can only be understood tc 
mean the Court which is trying the suit in 
which the injunction is granted and which has 
the jurisdiction to grant an injunction. AIF. 
1962 Cal 519, Not foll; ATR 1968 Punj 374; 
AIR 1962 Patna 443; AIR 1957 Pat 73, Rel. 


on. (Paras 3 and 5) 
Cases Referred: Chronological Paras 
AIR 1968 Punj 374 = 1968 Cur LJ 

819, Kahan Chand v. Faqir Chand 3,4 


AIR 1962 Cal 519 = 66 Cal WN 43, 
Sk. Abu Bakkar v. Sm. Parimal Prova 
Sarkar 

AIR 1962 Pat 443 = 1962 BLIR 614, 
Mineral Development Ltd. v. State 


of Bihar 3 
AIR 1957 Pat 73 = ILR 35 Pat 639, 
Sheobrich Singh v. Basgit Singh 3 


AIR 1941 All 140 = 1941 All LI 46, 
Dulbin Janak Nandini Kunwari v. 
Kedar Narain Singh 3 

AIR 1923 Mad 92 = 43 Mad LJ 713, 
Mouna Guruswamy Naicker v. Sk. 
Muhammadhr Rowther 3, 4 


Rameshwar Prasad Verma and R. P. Jain, 
for Applicant; P. S. Khirwadkar, for Non-ap- 
plicant. 

ORDER :— This is a revision against the 
order of the 12th Civil Judge, Class II, Jabal- 
pur. Civil Suit No. 198-A of 1971 was pre- 
viously pending in the Court cf First Civil 
Judge Class II, Jabalpur. He passed a tem- 
porary injunction against the petitioner. The 
suit was then transferred under Section 24 of 
the Code of Civil Procedure to the Court of 
the 12th Civil Judge, Class Ti The nen- 
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applicant filed an application before the 12th 
Civil Judge. Class If, under Order 39, Rule 2 
(3) of the Code of Civil Procedure complain- 
ing of breach of the injunction. An objec- 
tion was raised before that Court that the 
original injunction having been granted by 
First Civil Judge Class IL the 12th Civil 
Judge Class H had no jurisdiction to enter- 
tain the application under O. 39. R. 2 (3) of 
the Code. The Court below has taken into 
consideration the view of the different High 
Courts and, on the basis of the consensus of 
opinion, has held that this Court (12th Civil 
Judge, Class H) had jurisdiction to entertain 
the application. It is against this order that 
the present revision has been filed. 

2. ` The contention of learned counsel 
appearing for the petitioner is that the lan- 
guage of the Code of Civil Procedure clearly 
envisages action under Order 39. Rule 2 (3) 
by the same Court which passed the original 
injunction and consequently the Court to 
which the suit is transferred cannot entertain 
such an application. The relevant words of 
the sub-rule are: 

“In case of disobedience, or of breach of 
any such terms, the Court granting an in- 
junction may order ............0. 4 i 


The emphasis of learned counsel appearing 
for the petitioner is on the words “the Court 
granting an injunction” and his contention is 
that the 12th Civil Judge. Class I. not hav- 
ing originally granted the injunction had no 
jurisdiction to proceed in this matter. For 
this proposition learned counsel has placed 
reliance upon a decision of the Calcutta High 
Court in Sk. Abu Bakkar v. Sm. Parimal 
Prova Sarkar. AIR 1962 Cal 519. 


3. On the other hand, the contention 
of learned counsel for the nen-applicant is 
that the language used in the section 1s not 
clear enough to oust the jurisdiction of the 
Court which is hearing the case from passing 
all orders in respect of the suit. The Court 
which granted the injuncticn wes the Court 
which was hearing the suit and hence the 
suit having been ‘ransferred to another Court, 
which was now trying the suit, is the Court 
which originally granted the injunction. He 
has also relied upon Mouna Guruswamy 
Naicker v. Sheikh Muhammadhu Rowther, 
AIR 1923 Mad 92; Dulhin Janak Nandini 
Kunwari v. Kedar Narain Singh, AIR 1941 
All 140; Sheobrich Singh v. Basgit Singh, AIR 
1957 Pat 73: Mineral Development Ltd. v. 
State of Bihar. AIR 1962 Pat 443 and Kahan 


In all these’cases the view has been taken that 


dhasnank v. Naraindas (B. Dayal C. J.) 


A. L R. 


the Court to which the suit is transferred is 
competent to entertain an application under 
Order 39, Rule 2 (3) of the Code of Civil 
Procedure. These decisions are based on 
two main grounds. The Allahabad High 
Court has taken the view that proceedings 
under Order 39, Rule 2 (3) are in the nature 
of execution proceedings since the original 
injunction had already been passed and, in 
view of its breach, it is a matter of enforc- 
ing the injunction. Analogy has therefore 
been taken from Section 37 read with Sec- 
tion 36 of the Code of Civil Procedure. The 
Code provides that execution of a decree can 
be taken in the Court which would have en- 
tertained the suit. This would mean that since 
in the present case the suit was pending in 
the Court of 12th Civil Judge, Class II, an 
injunction application would lie in that Court 
and consequently an application for enforce- 
ment of any injunction passed by that Court 
should be entertained by that Court. The 
Patna High Court has taken the view that 
Section 150 of the Code of Civil Procedure 
provides a proper analogy. Under that sec- 
tion when a business is transferred from one 
Court to another, the transferee Court has 
all the powers of the Court whose business 
is transferred. Since a suit is transferred 
under the powers exercised under Secticn 24 
of the Code of Civil Procedure, it must 
have the effect of transferring all the powers 
of the original Court to the transferee Court. 
It would be very anomalous that a suit 
shouid be tried vy the transferee Court but 
the powers relating to interim orders passed 
in that suit shculd be exercised by the origi- 
nal Court. 

4, The same view has been adopted 
by the Punjab High Court in AIR 1968 Punj 
374. The Madras High Court in AIR 1923 
Mad 92 (supra) alse has taken the same view. 


5, It, therefore, appears that on the 
consensus of judicial opinion as well as con- 
sidering judicial propriety, the words “the 
Court granting an injunction” can only be 
understood to mean the Court which is try- 
ing the suit in which the injunction is grant-! 


ed and which has the jurisdiction.te grant 
an injunction. 
6. I, therefore, hold that the view 


taken by the Court below is correct. There 
is no force in this revision It is according- 
ly dismissed with costs. Counsel’s fee is fix- 
ed at Rs. 50/-. 


Revision dismissed. 





|Chand v Faqir Chand. AIR 1968 Punj 374. 
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default of appearance without any trial 
or evidence is not conclusive 

(Apr) 141 B 
S. 20 — Suit for repayment of depo- 
sit — Place of suing | (Apr) 162 
Ss. 24 and 39 — Powers under — 
Words ‘competent to try’ in S. 24 refer 
only to pecuniary competency 














(Jan) 2 (FB) 
——S. 39 — See Ibid, S. 24 

(Jan) 2 (FE) 
——S. 44-A — See Ibid, S. 13 (b) 

(Apr) 141 B 
——S. 47 — See Hindu Law — Joint 
family (Feb) 96 


——S. 48 — See Ibid, S. 11] (Sep) 360 A 
——S 51 and O. 40, R. 1 — Receiver ap- 
pointed in execution proceedings—Pow- 
ers of (Nov) 426 
——S. AN (1) (b) — Oil engine fitted to 
the well — Not exempt from attachment 

(Jan) 46 
——S..63 — See Ibid. S. 65 (Aug) 313 A 
S. 65 — Court sale — Confirmation : 
of sale — Another decree-holder attach- 
ing same property before confirmation 
could not enforce his decree (Aug) 313 A 
S. 73 — Decree-holder permitted to 
bid and set off — After conclusion of sale 
in his favour. other decree-holders can- 
not claim rateable distribution (Jan) 7 
S. 73 — Decree-holder making exe- 
cution application to a court cther than 











. peal 


* passed — Application under 
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Civil P. C. (contd.) 
the Court which received assets is 
entitled to rateable distribution 
(Aug) 313 B 
~——-§S. 94 — See Hindu Adoptions and 
Maintenance Act (1956), S. 18 (Oct) 369 
——S, 96 — See Ibid, S. 115 (Aug) 311 
~S, 100 — Finding of fact — Finding 
that the plea of benami has not been 
proved is one of fact and is binding in 
second appeal (Aug) 305 A 
-——S. 100 — Second’ appeal — Reappre~ 
ciation of oral evidence (Nov) 432 B 
100 —- New plea — Requiring 
proof cannot be raised for the first time 
in second appeal (Dec) 454 B 
oom—SS, 100-101 — Finding of fact — In- 
terference by High Court in second ap- 
(Jul) 260 A 
S. 115 — See also Ibid, O. 39, R. 2 
(Nov) 443 


not 


sweeney 





-—5S. 115 — Petition for leave to sue in: 


forma pauperis dismissed for non-pay- 
ment of court-fee — Revision and not an 
appeal would lie (Jun) 230 

. 115 — Mere question of law does 
not involve jurisdiction (Jun) 231 
-——S. 115 — Proper exercise of discre- 
tion by lower Court — No interference 
by High Court (Jun) 253 B 
——Ss. 115, 96, 2 (2) and O. 20, R. 18 — 
Suit for partition — Interim final decree 
Order 20, 


- Rule 18 — Order thereon, if revisable or 


‘ appealable 


(Aug) 311 
115 — Irregular exercise of juris- 
diction — Plea cannot be raised in revi- 
sion for the first time (Sep) 350 
D. 144 — See Hindu Law — Joint 
family (Feb) 96 
~D. 148 — Extension of time for costs 
after expiry of period originally fixed — 
When can be granted (Jun) 250 
mS, 151 — See also (1) Ibid, O. 1, R. 10 
~, (Jan) 25 C 


(2) Ibid, O. 47, R. 1 (Nov) 430 
(3) Hindu Adoptions and Mainten~ 
ance Act (1956), S. 18 (Oct) 369 





S. 151 — Inherent jurisdiction — 
Cannot be invoked when aggrieved party 
has a specifie remedy available under 
the law (Apr) 135 
S. 151 — Inherent powers — Time 
granted for complying with courts order 
— Can, even after expiry, be extended 


under ` (Nov) 437 
. 1, R. 9 — Suit for declaration of 
title — Necessary party not impleaded 


— Relief if can be granted (Apr) 133 
——O. 1, R. 10 — Persons whose inte- 
rests would be affected by litigation are 
entitled to come on record to protect 
their interests (Jan) 25 C 


——O. 5. R. 17 — Procedure when defen- 
dant refuses to accept service or cannot 
be found not followed — Effect 

(Sep) 352 


Civil P. C. (contd.) 

O. 6, R, 2 — See also Tenancy. Laws 
— Tamil Nadu Cultivating Tenants Pro- 
tection Act (1955), S. 2 (aa) 





(Nov) 432 D 
——O. 6, R. 2 — Plea not raised in plead- 
ings if can be permitted (Apr) 154 A 
—O. 2 — Alternative pleas — 
Document alleged to be a gift deed and 
also a release deed 
——O. 6, R. 17 — Power to allow am- 
endments if a fresh suit would be barred 
by limitation on the date of application 
— Power is discretionary (Oct) 400- 


O. 14, R. 5 — Framing of additioral 











issue as to waiver of notice — When 
competent (Mar) 104 D 
O. 18. R. 5 — See Ibid, O. 26, R. 17 
(Dec) 450 

——O. 18. R. 6 — See Ibid, O. 26, R. 17 
(Dec) 450 

O. 20, R. 4 (2) — Failure to state 
points for determination and to discuss 


evidence on points in controversy vitiates 
the judgment (Mar) 110 
——O. 20, R. 12 — Enquiry as to mesne 
profits (Apr) 157 
—O, 20, R. 12 — Partition suit — Par- 
ties becoming co-owners by joint contri- 
bution for setting aside revenue sale — 





Suit for partition by co-owner — Main- 
tainability (Dec) 473 A 
O. 20. R. 18 — See also Ibid, S, 115 
(Aug) 311 


—— 0O. 20, R. 18 — Suit for partition — 
Claim for mesne profits (Jun) 237 
O. 21,-R. 35 — Decree for immov- 
able property — Proof of actual delivery 
of possession .(Sen) 360 B 
—— 0O. 21, R. 63 — Failure to file a suit 
against rejection of claim petition by 
tenant — Title of landlord would be- 








come final (Oct) 391 

O. 21, R. 64 — Avoidance of excessive 
execution under — Rule must be compli- 
ed with except in case of indivisible pro- 
- perty (Oct) 386 B 


O. 21, Rr. 74. 9 — Execution sale of 
shares in private limited company--—- Res- 
tricted transferability of shares does not 
affect the sale (Oct) 386 A 
—O. 21, R. 79 — See Ibid, O. 21, R. 74 

(Oct) 386 A 
—O,. 21. R. 90 — An application to set 





aside a sale lies under this rule even 
after the sale has been confirmed and 
sale certificate issued (Mar) 107 


O, 21, R. 90 — Expression, “Any per- 
son whose interests are affected by sale” 
— Interpretation (Apr) 166 
—-O. 22, R. 4 — Abatement on death 
of one of defendants — Joint and not 
several decree — Abppeal abates as a 
whole on account of R. 11 (Sep) 339 
-—O, 23, R. 3 — See Hindu Law 

(Jan) 25 B 





(Jul) 302 A > 


í 


* 
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Civil P. C. (contd.) . 

— O. 26, R. 17 and O. 18, Rr. 5 and 6 — 
Provision of Rr, 5 and 6 of O. 18 are not 
applicable to Commissioner recording 
evidence under O. 26, R. 17 (Dec) 450 
——O, 32, R. 3 — Minor’s interests ade- 
auately safeguarded by his, natural father 
in suit — Absence of a formal „order ap- 
pointing him as guardian will not vitiate 
the decree (Jan) 12 
, 33, R. 1 — Suit for partition — 
Undivided half share claimed in suit pro- 
perty cannot be considered in’ deciding 


—_—— 





pauperism (Oct) 399 
O. 33, R. 5 (d) and (d-1) (Mad)— See 
Thid, S. 115 (Jun) 230 

——O. 33, R. 7 — See Ibid, S. 115 
(Jun) 230 


——O, 39, Rr. 1, 4 and O. 43, R. 1 (r) — 
Ex parte injunction under Order 39, Rule 
1 — Appeal lies under Order 43, Rule 1 
(r) though alternative remedy is provid- 
ed in Order 39, Rule 4 (Jul) 258 B 
-——O. 39, R. 2 — Injunction against de- 
cree-holder for a lawfully obtained de- 
cree — Not available (Jul) 258 A 
——O, 39, R. 2 — Temporary injunction 
regarding nuisance — Considerations 


(Nov) 443 


——O, 39, R. 4 — See Ibid, O. 39, R. 1 
(Jul) 258 B 
——O, 40, R. 1 — See Ibid. S. 51 
(Nov) 426 
——O, 41, R. 1 — New plea — Plea not 
taken in the written statement cannot 
be entertained at appellate stage 
(Aug) 316 A 
——oO. 41, R. 23 — See Ibid, O. 41, R. 27 
(1) (b) (Dec) 469 
O. 41, R. 27 (1) (b) (Madras Amend- 
ment) — Reception of additional evi- 
dence — Not a ground justifying an order 
of remand (Dec) 469 
——O, 43, R. 1 (nn) (Mad) — See Ibid, 





S. 115 (Jun) 230 
——O, 43, R. 1 fr) — See Ibid, O. 39, 
od. (Ju) 258 B 


O. 47, R. 1 — Dismissal of restora- 
tion petition for not paying the cost with- 
in time due to mistake of advocate — Re- 
view petition lies (Nov) 430 
Companies Act (1 of 1956), S. 3 (iii) (a) — 
See Civil P. C. (1908), O. 21, R. 74 

(Oct) 386 A 
——S, 47 — Promissory note in verna- 
cular — Intention of execution on behalf 
of company (Jun) 251 A 
——S, 292 (1) (c) — Power of Managing 
Director to borrow money on promissory 
note í (Jun) 251 B 
——S, 391 — Scheme under — Does not 
affect rights of creditor against sureties 
for debts of the Company (Dec) 463 
Constitution of India,-Art. 15 (1) and (4) 
— See Land Acquisition Act (1894), S. 4 
Q) (Dec) 458 B 


Art. 17 — See Land Acquisition Act 
(1894), 5, 4 (1) (Dec) 458 A 








Constitution of India (contd.) 
——~Arits. 25 and 26 — Freedom of religi- 
on — Religious belief and religious prac- 


tices (Jul) 264 B 
——Art, 26 — See Ibid, Art. 25 
(Jul) 264 B 


——~Art. 163 (1) Exception — See Ibid, 
Art. 174 ` (May) 198 A (ŒB) 
——Art. 174 — Proroguing or dissolving 
State Assembly — Function cannot be 
exercised without Ministerial advice by 
Governor (May) 198 A (FB) 
——Art. 174 — Summoning of Assembly 
by Governor after prorogation does not 
create any special situation 
(Oct) 371 A (FB) 
‘Art, 176 — See Ibid, Art. 174 
(Oct) 371 A (FB) 
Art. 179 (c) — Removal of Speaker 
— “Majority of members of the Assem- 
bly” — Meaning (Oct) 371 B (FB) 
-———Arts, 180 (2) and 181 (1) — Resolu- 
tion for removal of Speaker under con- 
sideration in Assembly — Speaker can- 
not preside (Oct) 371 E (FB) 
——Art. 181 (1) — See Ibid, Art. 180 (2) 
(Oct) 371 E (FB) 
Art. 190 (3) — See also Ibid, Art. 226 
í (Feb) 50 B 
——Art. 190 (3) — Letter of resignation 
to be given effect to immediately hand- 
ed over by sitting member to Chairman 
— Notification declaring that the seat 
has fallen vacant is valid (Feb) 50 A. 
~——Art. 212 — See [bid, Art. 226 
(Oct) 371 C (FB) 
——Art. 212 (2) — “Officer or member 
of the legislature’ — Immunity from 
legal proceedings (Oct) 371 D (FB) 
Art. 226 — Dismissal of petition 
against order refusing to grant ryotwari 
patta does not bar a suit for declaration 
of title in respect of the land (Jan) 14 B 
Arts. 226, 190 (3) — Fresh evidence 
in writ proceedings challenging notifi- 
cation of vacancy under Art, 190 (3) 
(Feb) 50 B 
‘Art. 226 — Municipal Council’s re- 
solution permitting illegal erection of 
permanent statue — Sitting member can 
file writ petition (Feb) 55 F 
Art, 226 — Municipal Council by an 
illegal resolution permitting erection of 
a statue and undertaking to maintain it 
from municipal funds — Tax payer can 
file a writ petition (Feb) 55 G 
——Art. 226 — Certiorari — When can 




















be issued (Mar) 122 A 
——Art. 226 — Certiorari — Bias— What 
amounts to g (Mar) 122 B 





Art. 226 — Writ petition against an 
order passed by a Court subordinate te 
the High Court — Maintainability 
(Aprì 172 
Art. 226 — Order of Tribunal quash- 
ed on ground that it hed taken a wrong 
view — Tribunal is bound to re-hear the 
case on merits (Jun) 224 





7 SUBJECT INDEX, A.I. R. 1973 MADRAS 


Constitution of India (conid.} 
-——~Art. 226 — Writ against . legislative 
pody — Internal 
House cannot be interfered with by 
Courts (Oct) 371 C (FB) 
Art, 226 —. Laches — Long delay of 
nearly. 3 years held fatal to grant of 
writ (Jul) 278 
——Art. 226 — Certiorari — Error of 
law can be corrected but evidence can- 
not be reappraised (Nov) 409 
——~Art. 245 — See Tamil Nadu Temple 
Entry Authorisation Act (1947), S. 8 
(Jul) 264 A 
Art. 258 (1) — Entrustment order by 
President for running State Lotteries — 
State Government can ban sale of tic- 
kets of lotteries run by other States in 
its territorv (Nov) 402 
-Art 361 (1) — While act of Gover- 
nor is justiciable his personal immunity 
is not taken away even when his bona 
fides are questioned (May) 198 B (FB) 
Contract Act (9 of 1872), S. 16 — See 
Mahommadan Law — Gift (Jul) 302 E 
S, 19 — Insurance Policy — Non-dis~ 





closure of material facts — Renders void. 


the reinsurance policy also (Apr) 147 
Ss, 60-61 — Appropriation of pay- 
ments by creditor (Sep) 359 C 
0 — Services rendered by the 
sons of the partner to the firm — Reason- 
able remuneration has to be paid on 
basis of quantum meruit (Feb) 78 B 
S. 74 '— Advance paid as part con- 

sideration — If can be forfeited 
(Jun) 233 

CO-OPERATIVE SOCIETIES 


—Tamil Nadu Co-operative Societies Act 
(53 of 1961), S. 72 (1) (b) — Supersession 


eed 


of Society — Consultation with financ- 
ing bank under sub-section (6) necessary 
i (Dec) 460 


Copyright Act (14 of 1957), S. 19 — Form 
of assignment of copyright (Feb) 49 


COURT-FEES AND SUITS 
<- VALUATIONS 


-Tamil Nadu Court-Fees and Suits Va- 
luation Act (14 of 1955), S. 40 (1) — As- 
sessment of court-fee — Market value 
has to be the basis of assessment 

i (Dec) 468 A 
——-Ss. 40 (1), 50 — Redress only against 
improper allotment of property mort- 
gaged to plaintiff — Court-fee — S. 50 
and not S. 40 (1) applies (Dec) 468 B 
-—9, 50 — See Ibid, S. 40 (1) 


(Dee) 468 B 
Deed — Construction — Document if 
lease or licence {Apr} 176 A 


Easements Act (5 of 1882), S. 15 — To ac- 

quire an easement by prescription, the 

necessary animus has to be proved 
(Apr) 173 


proceedings of the 


Easements Act (contd.) 

5S. 18 — Co-owners — Right to take 
water from common well by common 
channel by turn — Beneficial enjoyment 
of (Jan) 42 
S. 20 — Purchase of mere right to 
use pathway — Does not bar application 
of Section .22 (Easements use in least 
onerous manner) under (Dec) 477 
S. 22 — See Ibid, S. 20 (Dec) 477 
Estate Duty Act (34 of 1953), S. 36 — 
Goodwill of a business in managing agen- 
cy — It is property which passes on 
death (Apr) 160 
Evidence Act (1 of 1872), S. 67—~ See Re- 
gistration Act (1908), S. 60 (Nov) 421 C 
S. 92 — Oral evidence varying the 
terms of a promissory note is inadmissible 
(Dec) 479 
——Ss. 101 to 104 — See Limitation Act 
(1963), Art. 64 (Apr) 170 

-—S. 106 — Burden of proof under 
(Sep) 331 B 
S. 114 — See also (1) Hindu Inherit- 
ac (Removal of Disabilities) Act (1928), 

















(Jan) 36 

(2) Registration Act (1908), S. 60 
(Nov) 421 C 
——S. 114 — Failure of party to examine 
important witness — Adverse inference 
must be drawn (Nov) 421 A 


——S. 114 — Non-production of material 
document by party — Adverse inference 
must be drawn (Nov) 421 B 
——S. 115 — See also T. C. Jenmi and 
Kudiyan Act (1071 M. E.), S. 1 (Dec) 471A 
——S. 115 — Tenants explicitly agree- 
ing to order of eviction cannot suhse- 
quently contend that the order passed on 
compromise memo is inexecutable 





(Jan) 47 

——S. 116 — See T. P. Act (1882), S 116 
(Aug) 305 B 

Fatal Accidents Act (13 of 1855), Ss. 1 and 
2 — Liabilities arising under these two 
sections are distinct, different and inde- 
pendent - (Feb) 83 E 
S. 2 — See Ibid, S. 1 (Feb) 83 E 


Guardians and Wards Act (8 of 1890), 
S. 31 — Order of Court safeguarding in- 
terest of intending purchaser rather than 
of the minor is invalid and without juris- 
diction - (Apr) 148 
Hindu Adoptions and Maintenance Act 
(78 of 1956), S. 18 — Interim mainten- 
ance -—- Grant of — Power of Court 
(Oct) 369 
Hindu Inheritance (Removal of Disabili- 
ties) Act (12 of 1928), S. 2 —-Supervening 
idiocy or lunacy is no bar to maintain- 
ability of a suit for partition (Jan) 36 
Hindu Law — Alienation — Gift — Pow- 
er of Karta to make a gift of family pro- 
perty — Extent of Mar) 99 A 
——Gift by Manager for “pious purnnse” 
— Extent of authority (Jul) 277 A 
Joint family — Debts — Execution 
of money decree against one of the bro- 
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Hindu Law (contd.) 
thers — Sale of properties — Right of 


auction-purchaser (Feb) 96 
——Manager — See Civil P., C. (1908), 
5. 11, Expln. VI (Jan) 25 A 


——Mitakshara family division in status 
— Erstwhile coparcener can sue for ren- 


dition of accounts alone (Jul) 260 B 
——Religious endowments — Renovation 
of old temple — When justified 

(Sep) 323 A 
——Religious endowment — Will creat- 
ing charities and appointing testator’s son 
as trustee — Construction (Nov) 411 


Relinquishment by preferential fe- 
male heir favouring plaintiff during 
pending suit Plaintiff-reversioner’s 
locus standi becomes perfect(Dec) 454 A 
The compromise effected by managing 
member — When binding on junior mem- 
bers (Jan) 25 B 


Hindu Marriage Act (25 of 1955), S. 9 — 
Petition for restitution of conjugal rights 
— Withdrawal from society by non-ap- 
plicant without reasonable excuse must 
` be proved (Jul) 279 
——Ss. 19, 21 — “Court having jurisdic- 
tion” — Connotation (Jun) 247 
——S. 21 — See Ibid, S. 19 (Jun) 247 
Hindu Succession Act (30 of 1956), S. 8 — 
See also Hindu Law (Dec) 454 A 
——S. 8 — Succession — Hindu male 
dying intestate prior to Act succeeded by 
his widow who dies after commencement 
of Act — Act applies (Sep) 335 
S. 11 — Where the deceased had left 
behind one brother and five sisters every 
. one of them will get one-sixth share each 

(Jul) 274 
——§, 30 — Power to alienate cannot ex- 
tend to gift inter vivos of undivided 
share (Jul) 277 B 

HOUSES AND RENTS. 

—Tamil Nadu Buildings (Lease and Rent 











Control) Act (25 of 1949), S. 7 — A tenant 
irregular in payment of rents — Wilful 
default (Jul) 270 


——S. 7 (3) (a) (i) — Release of premises 
for use and occupation by owner 

(Apr) 132 
——S. 10 (2) — Where requirement of 
landlord for additional accommodation is 
bona fide it is for the landlord to choose 
portions in the premises tApr) 138 


—Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 3 (10) (c) — 
The occupation contemplated in clause 
(e) is occupation for residential purposes 
only and not for non-residential pur- 
poses (Jul) 292 
——S, 4 — Fixation of fair rent of a 
building having more than one floor — 
Considerations (Apr) 152A 
S. 4 — The fixation of nine per cent 
return in arriving at the rental valine 
cannot be said to be too high (Apr) 152 B 





Houses and Rents—T. N. Buildings (Lease 
and Rent Control) Act (contd.) 
——S. 10 — See Evidence Act (1872), 
S. 115 (Jan) 47 
S. 23 — Appellate authority cannot 
aaa Aa appeal (Oct) 388 
S. 30 (ii) — The term ‘ren?’ includes 
not only the payment”for use and occu- 
pation of building and furniture but also 
for rates, electricity, water and other 
amenities (Sep) 325 A 
——S. 30 (ii) — Agreement of lease show- 
ing distinction between rent and com- 
pensation for amenities — Intendeée rent 
can be inferred from rent receipt 
(Sep) 323 

—Tamil Nadu City Tenants ARE 
Act (3 of 1922), S, 4 (1) and (4) — Prov. 
sion is mandatory and overriding 

(Jul) 294 £ 
S. 4 (3) — Money due by tenant to 
the landlord can be set off by the Court 
alone and not by landlord himself 











(Jul) 294 C 
—S. 4 (4) — Scope of — Dismissal of 
suit under — Effect — Limited only to 
the landlord’s plea of ejectment 

(Jul) 294 B 


International Law (Private) — Conflict of 
laws does not demand that foreign juris- 
diction clause should invariably be en- 
forced as always binding on the parties 


thereto (Apr) 169 
Interpretation of Statutes — Amendment 
— See Motor Vehicles Act (1939), S. 47 (3) 

(Jun) 245 


Land Acquisition Act (1 of 1894), S. 4 (1) 
— Acquisition of land for constructing 
colony for Harijans does not violate Arti- 
cle 17 of the Constitution (Dec) 458 A 
—S. 4 (1) — Acquisition of land for 
providing housing accommodation for 
Harijans — Validity (Dec) 458 B 
S. 18 — Bar of suit for compensation 

(Mar) 112 A 
——S. 30 — Court’s order on reference 
under — For apportionment of compensa- 
tion — Is a decree, not an award. pnd is 
appealable as such (Dec) 449 


Letters Patent (Mad), Cl. 15 — See Con- 
stitution of India, Art, 226 (Jul) 278 


Limitation Act (9 of 1968), S. 20 — In 
order that acknowledgment do give a fresh 
start of limitation, it must be by the per- 
son making the payment (Sep) 359 B 
2 — “When he was so made a 
party” — Material date is the date of ap- 
plication to implead a party (Aug) 316 B 
Art. 64 — Statement of account’ — 
It means statement signed by debtor or 
his duly authorised agent and in its ab- 
sence Article cannot be invoked 

(Sep) 359 A 
Arts. 142-144 — Possession of co- 
sharer, if can be adverse against another 
co-sharer ` (Jul) 290 





we 
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Lix.itation Act (36 of 1963), S. 29 — See 
Tenancy Laws — Madras Kanyakumari 
Sreepandaravaka Lands (Abolition and 


Conversion into Ryotwari) Act (1964), 
S. 9 (Sep) 338 
—aArts. 64-65 — See also T. P. Act 
(1882), S. 116 (Aug) 305B 
—Arts. 64, 65 — Adverse possession 


against other members of joint family— 
Proof of (Apr) 170 
Art 123 — Application to set aside 
ex parte decree filed within 30 days of 
knowledge of decree when not time 
barred (Aug) 308 
Mokomedan Law — Gift — Marz-ul-maut 
— Mere wholesome sense of the evan- 
exence of life is not sufficient to consti- 
tite marz-ul-maut (Apr) 154B 
——Gift — Proof of acceptance of the 
gift is necessary even where the donees 
‘ are minors (Jul) 280 
Gift —- Delivery of possession 
(Jul) 302 C 
Gift — A gift of an undivided share 
in favour of the other undivided sharers 
ought not to be treated as invalid 
` (Jul) 302 D 
——Gift — Mere existence of relationship 
is not sufficient to support a plea of un- 
due influence (Jul) 302 E 
——Gift of undivided share in immovable 
property — Mode of delivery of posses- 











sion (Jul) 302 B 
——Wakf — Necessities for creation of 
(May) 191 B 


Motor Vehicles Act (4 of 1939), S. 46 — 
See Ibid, S. 57 (Jul) 271 
——Ss. 47 (3), 64 (1) and 64-A — Right of 
appeal and revision against order of 
R.T.A. under Section 47 (3) (Jun) 245 
——S. 55 (2) — See Civil P. C. (1908), 


tion for, unaccompanied by evidence of 
payment of fee — Authority, whether 
ean consider application (Jul) 271 
——S,. 64 (1) — See Ibid, S. 47 (3) 


(Jun) 245 
——S, 64-A — See Ibid, S. 47 (3) 

(Jun) 245 
——S, 68 — See Ibid, S. 57 (Jul) 271 


——S. 110-A — Victim the only child of 
parents — In view. of shock and suffer- 
ings of parents, an award of Rs. 25,000/- 
would be a just compensation (Feb) 83 C 


——S. 110-A — The appellate Court can- 
not interfere with the estimate of com- 
pensation arrived at by the Tribunal if 
it had not committed any error of law or 
of principles. (Feb) 83 D 
S. 110-B — The decisions rendered 
under the general law of Torts and the 
Fatal Accidents Act (1855) only constitute 
broad guidelines but are not binding 
uvon the Tribunal under the Motor Vehi- 
cles Act (1939) (Feb) 88 B 





Motor Vehicles Rules, R. 153-B (ii) — See 
Motor Vehicles Act (1939), S. 57 (Jul) 271 
=R 156 (1) — Stage carriage permit — 
Application by a private limited company 
for grant of — Whether can be signed by 
its sub-delegate (Sep) 356 


Motor Vehicles (Tamil Nadu Second Am- 
endment) Act (16 of 1971), S. 2 (2) — See 
Motor Vehicles Act (1939), S. 47 (3) 





_ (Jun) 245 

———S. 9 — See Motor Vehicles Act (1939), 
S. 47 (3) (Jun) 245 
——5, 10 — See Constitution: of India, 
Art. 226 (Apr) 172 
S. 11 — See Motor Vehicles Act 
(1939), S. 47 (3) (Jun) 245 


MUNICIPALITIES 

—Tamil Nadu City Municipal Corpora- 
tion Act (4 of 1919), S. 3 — See Ibid, S. 105 
(Dec) 465 A 
——Ss. 105 and 3 — Remission of a tax 
on building — Can be granted in respect 

of a vacant part of a building also 
(Dec) 465 A 
S. 347 — Rules under — Taxation 
Rules, Rules 4, 14 and 15 — Remission in 
tax — Whether a reduction within R. 4 
(Dec) 465 B 
—Tamil Nadu City Municipal Corporation 
Taxation Rules, R. 4 — See Municipalities 
— Tamil Nadu City Municipal Corpora- 
tion Act (1919), S. 347 (Dec) 465 B 
- 7 — See Municipalities — Tamil 
Nadu City Municipal Corporation Act 
(1919). S. 347 (Dec) 465 B 
——R. 15 — See Municipalities — Tamil 
Nadu City Municipal Corporation Act 
(1919), S. 347 (Dec) 465 B 
—Tamil Nadu District Municipalities Act 
(5 of 1920), S. 3 (3) — A statue is a build- 
ing within S. 3 (3) and the fact that it has 
no roof over it does not make it any the 
less a building . (Feb) 55 B 
S. 3 (3) — Statue erected by private 
committee handed over to Municipality —- 
Statue is not exempt from operation of 





—-R. 1 





building rules (Feb) 55 C 
——S. 180 — See also Constitution of 
India, Art. 226 (Feb) 55 F. G 





S. 180 — Erection of statue on pub- 
le road — Municipal council cannot 
grant permission (Feb) 55 A 
Ss. 180 and 183 — Municipality has 
no power to grant permission to erect 
permanent statue in middle of public 
street even on traffic island (Feb) 55 E 
——S. 183 — See Ibid, S. 180 (Feb) 55E 


——Sch. IV, R. 43 (1) (b) — Maintenance 
of statues from funds — Permissibility 
(Feb) 55 D 








Mussalman Wakf Act (42 of 1923), S. 56— 
Notice under this section is mandatory 
(Mar) 104 A 


——S5S, 56 — Notice — When not proper 
(Mar) 104 B. 


SUBJECT INDEX, 


Mussalman Wakf Act (contd.) 
S. 56 — Notice issued by only one of 
plaintiffs and suit filed by him along with 
others — Notice is not proper(Mar) 104 C 
Negotiable Instruments Act (26 of 1881), 
Ss. 9 and 59 — Promissory note payable 
on demand endorsed long after its ex- 
ecution — Not sufficient to hold that en- 
dorsee was not holder in due course 

(Nov) 439 C 
——S, 59 — See also Ibid, S. 9 

(Nov) 439 C 
——S§. 59 — Section applies to a holder 
and not to a holder in due course 


(Nov) 439 A 
——S8. 59 — Promisory note payable on 
demand — Enrdorsee not knowing that 


demand was made or note was discharged 
— Right against maker of note 
. (Nov) 439 B 
Oaths Act (19 of 1873), S. 12 Agree- 
ment to take special oath for deciding the 
suit — Challenger plaintiff rasiling. with- 
ont goad reason— Suit is liable to be Aig 


missed (Jan) 41 
PANCHAYATS 


—Tamil Nadu Panchayat Act (35 of 1958), 
Ss. 20 (2), (5); 25, 26 — As amended by 
Act (6 of 1968) — Election Tribunal can- 
not go into the question of disqualifica- 


tion (Sep) 366 
——-S. 25 — See Ibid, S. 20 (2) 6) 
Sep) 366 
——S. 26 — See Ibid, S. 20 (2), (5) 
(Sep) 366 


——S, 112 — Rules under — Tamil Nadu 
Panchayats (Conduct of Election of Presi- 
dent of Village Panchayat) Rules, 1970, 
Part V, R. 36 (3) — Scrutiny of rejected 
vetes only on petition showing prima 
facie case for scrutiny (Jul) 286 
-—-—§. 178 M Gi), Rules under — Rule 11 
(b) — F'ona, when void (Feb) 91 
Rule: ur ‘er Rule 11 (b) — See Pan- 
cownt — Tamil Nadu Panchayat Act 
(1958), S. 178 (2) (ii) (Feb) 91 


—Tamil Nadu Panchayats (Conduct of 
Election of President of Village Pan- 
chayat) Rules (1970), Part V, R. 36 (3) — 
See Panchayats — Tamil Nadu Pancha- 
yat Act (1958), S. 112 (Jul) 286 





Partition Act (4 of 1893), S. 3 (1) — Ap- 
plication under S. 3 (1) can be made even 
after an order for sale of property has 
been passed under S. 2 (Nov) 448 
Partnership Act (9 of 1932), S, 13 (a) — 
Partner, exclusively in management of 
business at Head Office earning . more’ 
profits — Remuneration (Feb) 78 A 
——5. 14 — Partnership property — What 
amounts to (May) 179 A 
——S. 32 (3) and Proviso — Retiring part- 
ner can avoid liability by giving public 
notice of retirement — Absence of notice 
— Effect ean (Mar) 115B 
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Presidency Towns Insolvency Act (3 of 
1908), S. 9 (b) — Transfer of entire busi- 
ness including stock-in-trade, furniture, 
fittings etc. — It is an act of insolvency 
(Mar) 115 A 
——S. 23 — Annulment of adjudication 
— Property ordered to continue to vest 
in official assignee — Suit by insolvent 
and his heir for redemption not maintain- 
able (Sep) 362 
Provincial solvens Act (5 of 1928), S. 28 
(2) — No sanction of the Insolveney Court 
is necessary for a suit against, the son 
the insolvent where thé debt incurre by 
the insolvent is binding on~the son’ 
(Apr) 165 B 
——S. 28 (2) — Suit-against insolvent and 
his son to recover debt binding on son — 
Dismissal of suit against insolvent for 
want of sanction — Liability of son not 
wiped at (Apr) 165 C 
AA . 41 — See Ibid, S, 44 (Sep) 346 
SA LLS. 44 — Effect of order of discharge 
-<~ Merely because re-vesting order is not 
passed, an insolvent will not lose his title 
in surplus (Sep) 346 
——S. 67 — See Ibid, S. 44 (Sep) 346 
——S. 75 (1), Proviso (1) — High Court 
can revise any order passed in appeal by 
the District Judge, irrespective of whe~ 
ther one had preferred the appeal to the 
District Court or not (Apr) 168 
78 (2) — Debtor acknowledging 
debt in 1950 adjudicated insolvent in 1951 
— Suit to recover debt filed in 1965 when 
adiudication had not been annulled —~ 
Suit is not barred by limitation 
(Apr) 165 A 
Railways Act (9 of 1890), Old S. 72 (1) 
(New S. 73) — Liability of Railway for 
Goods carried under receipt is that of a 
bailee (Sep) 331 A 
Registration Act (16 of 1908), S, 17 — See 
Ibid, S. k (Jul) 262 








—S. (2) © -~ Registration Act 
(1908), Y 17 (2) (f) — Wakf created by 
decree of Court — Registration — S. 5, 
Trusts Act — Applicability (May) 191 C 

S. 49 — Unregistered leare — Ad- 
missibility in evidence for collateral pur- 
pose (Jul) 262 

S. 60 — Certificate of registration — 





It is prima facie proof of execution in ab- 
sence of other evidence (Nov) 421 C 
Sale of Goods Act (3 of 1930), S. 4 (3) — 
Contract of sale — Cancellation of con- 
tract — Refund of advance (Jun) 256 B 
-——S. 54 (2) — Re-sale by seller — Vali- 
dity (Jun) 256 A 
Specific Relief Act (1 of 1877), S. 21 — 
Agreement of reconveyance — Terms 
must be certain in order to create bind- 
ing obligation (Feb) 70 
Specific Relief Act (47 of 1963), S. 6 — 
Forcible dispossession of tenant — Suit 
for declaration as tenant — Relief of pos- 
session cannot be granted (Nov? 432 E 
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Specific Relief Act (1963) (contd.) 
S. 12 — Decree for specific perform=-. 
ance of part of contract— Against whom 





can be passed (Ort) 393 
Stamp Act (2 of 1899) 

See under Stamp Duty. 
` STAMP DUTY ie 
-—Stamp Act (2 of 1899), S. 2 (10) read 


with Sch. I, Art. 23 — ‘Conveyance’ — 
Use of word “transfer” or “assign” not 
necessary (Jan) 1 
-—-S. .31 — Collector determining duty 
an. instrument brought to his notice 
His opinion even in absence of certificate 


— 


is an order and-it is final (Sep) 343 A’ 
——S, °32-— See~Ibid, S. 31 (Sep) 343 A 
——S. 57 (1) — Reference to High Court 


N 


~Application -involving Substantial ques- 
tion of law — Board~must.refer whether 
the subject-matter is pending before it or 
not a (Sep) 343 B 


Succession Act (39 of 1925), Ss. 88, 124 —. 
Will — Construction (Jan) 21x. 
—~—S. 124 — See Ibid, S. 88 (Jan) 21 
——-S. 213 — Letter of Administration 
obtained after institution of suit but prior 
to decree — Effect (May) 179 B 
—5. 256 — Most of deceased’s property 
administered without probate — Grant of 
letter of administration (May) 179 C 
Tamil Nadu Bhoodan Yagna Act (15 of 
1858), S. 16 —- Donation under must be by 
owner of “his land” (Jul) 277 C 
Tamil Nadu Bhoodan Yagna (Amend- 
ment) Act (36 of 1964), S. 11, Proviso 3 — 
Donation can be considered by the Board 
only if document is registered under Pro- 
viso 1 (Jul) 277 D 
Tamil Nadu Buildings (Lease and Rent 

Control) Act (25 of 1949) 

See under Houses and Rents. : 
Tamil Nadu Buildings (Lease and Rent 

Control) Act (18 of 1960) 

See under Houses and Rents. 
Tamil Nadu Cinemas (Regulation) Rules 
(1857), R. 92 — Application for renewal 
-— Licence held jointly by two persons — 
One of them cannot apply for renewal in 
his own name (Apr) 159 
Tamil Nadu Hindu Religious and Chari- 
table Endowments Act (19 of 1951), S. 67 
-— Where the very question involved is 
whether the deity has ceased to exist in 
the temple sought to be renovated, the 
suit is not barred (Sep) 323 B 
Tamil Nadu Hindu Religious and Chari- 
table Endowments Act (22 of 1959), S. 1 — 
Jain temple was not a denominational in- 
stitution —- Act could be extended to it 

(Jul) 276 C 

-——S. 1 (3) — Notification of extension 
under — Validity (Jul) 276 B 





——S, 2 (1) — Extension to Jain institu- 
tions — Action not arbitrary (Jul) 276A 
S. 63 -— See Ibid, S. 108 (Jul) 281 





Ss. 108 and 63 — Bar of suits under 
N _. (Jul) 281 
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Tamil Nadu Legislative Assembly Rules, 
R. 2 (a) — See Constitution of India, 
Art. 174 (Oct) 371 A (FB) 
Tamil Nadu Motor Vehicles Rules (1940), 
——R. 147 (2) (1) — See Motor Vehicles 
Act (1939), S. 47 (3) (Jun) 245 

Tamil Nadu Panchayat Act (35 of 1958) 
See under Panchayats. 

Tamil Nadu Panchayats (Conduct of Elec- 
tion of President of Village Panchayat) 
Rules (1970) 

See under Panchayats. 

Tamil Nadu Requisitioning and Acquisi- 

tion of Immovable Property Act (42 of 

1956), S. 8 (3) (a) — Method for fixing 

value of lands (May) 186 A 

——S, 8 (3) (a) — Along with the com- 

pensation, solatium is not payable under 

this Act on the analogy of the Land Ac- 

quisition Act (1894) (May) 186 B 

Tamil Nadu Revenue Recovery: Act (2 of 

1864), S. 25 — Revenue sale held after 

death of a defaulter without the notice of 

demand served upon his representatives 








as defaulters is a nullity (Jun) 234 
~S. 37-A — See Ibid, S. 25 (Jun) 234 
S. 59 — See Ibid, S. 25 (Jun) 234 


Tamil Nadu Temple Entry Authorisation 
Act (5 of 1947), S^8 — Rules framed 
under Rule 4-A — Validity — Rule is 
ultra vires the statute being beyond the 
legislative competence _ (Jul) 264 A 
Tamil Nadu Temple Entry Authorisation 
Rules, R. 4-A — See Tamil Nadu Temple 
Entry Authorisation Act (1947), S. 8 
(Jul) 264 A 


Tamil Nadu (Transferred Territory) Jen- 


mikaram Payment Abolition Act, 1964 
(39 of 1964), S. 31 — Bar of jurisdiction 
of Civil Court (Dec) 471 C 
Tamil Nadu Village Courts Act (1 of 
1889), S. 46 — Essential contents of de- 
cree under — Decree containing no indi- 
cation of Court’s application of mind to 
the case must be set aside (Aug) 319A 
3 — Where he dismisses a revi- 
sion against “Clearly unjust” decree of 
village Court — Dismissal of revision by 
District Munsiff against unjust decree of 
Court — Action is materially irregular. 
(Aug) 319 B 

a TENANCY LAWS 
—Tamil Nadu Cultivating Tenants Protec- 
tion Act (25 of 1955), S. 2 (aa) — See also 

. (1) Civil P. C. (1908), S. 100 





7 (Nov) 432 B 
(2) Specific Relief Act (1963), S. 6 

(Nov) 432 E 
——S, 2 (aa) — Cultivating tenant — Who 
is — Proof (Nov) 432 A 
——S. 2 (aa) — Cultivating tenant — Suit 
for declaration — Defendant can prove 
sub-letting though not pleaded in written 
statement (Nov) 432 D 


S. 2 (b) — There can be an agricul- 
tural lease in regard to a crop planted or 
raised already and existing on the land 
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Tenancy Laws — T. N. Cultivating Ten- 
ants Protection Act (contd.) 
at the time when the lessee takes the pro~- 
perty on lease (Apr) 176 B 
~——S, 3 — See Specific Relief Act, (1963), 
5. 6 ; (Nov) 432 E 
S. 3 (2) (b) — Eviction of tenant — 
Grounds — Though not specific, sub-let- 





ting is a ground for eviction by implica- . 


tion (Nov) 432 C 
—Tamil Nadu Estates (Abolition and Con- 
version into Ryotwari) Act (26 of 1948), 
S. 19-A — Decision of Government under 
revisional power — It cannot review 
(Apr} 146 
S. 19-A — Grant of patta will not be 
conclusive of question of title if land 
covered by it is shown to be ryoti land 
(Jul) 299 A 
——-S,. 19-A — Mere grant of patta and 
payment of taxes for the land covered by 
it do not prove actual possession of 





grantee (Jul) 299 B 
——S. 64-C — See also Constitution of 
India, Art. 226 (Jan) 14 B 


——S. 64-C — Decision of Settlement 
Officer on question whether certain land 
is ryoti land or not — Suit lies 
f (Jan) 14 A 
—Tamil Nadu Kanyakumari Sreepandara- 
vaka Lands (Abolition and Conversion into 
Ryotwari) Act (31 of 1964), S. 9 — Period 
prescribed for filing appeal different from 
that prescribed by Limitation Act — Sec- 
tion 5 of Limitation Act applies 


—Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (58 of 1961), S. 3 
(42) — See Ibid, ‘S. 5 (4) (Sep) 321 A 
——S. 5 (4) — Properties inherited by 
females as stridhana properties subse- 
quent to the commencement of the Act 
can be retained in addition to the ceiling 
area ` (Sep) 321 A 


S. 10 (2) (a) — Unmarried daughter 
marrying after commencement of Act but 
before notified date — Her shares should 
be excluded in fixing family ceiling area 

(Feb) 68 
——S, 10 (5) — Purchaser of land after 
notified date, if a person interested with- 
in S. 10 (5) * (Dec) 453 
-—-S, 23 — Transfer of land between 
notified date under Section 8 and final 
statement under S. 12 is not invalid 

(Oct) 389 
-——S. 83 — Review — Decision contrary 
to express provisions of the Act — It is a 
proper case for review (Sep) 321 B 





Tort —- Nuisance — See Civil P. C. (1908), 
O. 39, R. 2 i (Nov) 443 
-—-Nuisance — Building up of latrines 
and septic tanks on the acquired land 
cannot be held to be an actionable nui- 


(Sep) 338. 


Tort (contd.) 
sance when such building is not outside 
the scope and purpose of acquisition 
(Feb) 69 
Transfer of Property Act (4 of 1882), Ss, 5 
and 53 — Transfer of property — A deed 
of surrender by a life tenant in favour of 
remaindermen under a deed of settle- 
ment is not a transfer (Aug) 309 
——S. 7 — See Hindu Law — Alienation 
(Mar) 99 
S. 45 — Scope — Section 45 does not 
deal with method of creating common 
ownership (Dec) 473 B 
——S. 53 — See Ibid, S. 5 (Aug) 309 
——S. 53 (1) — Fraudulent transfer — 
What does not amount to (Jun) 222 


- S. 55 (2) — Defect in title — Return 
of advance (Sep) 353 B 
S. 55 (6) — Advance or earnest money 
— Test (Sep) 353 A 
——S. 55 (6) (b) — Applicability — 
Charge on vendor’s interest in property 
for advance paid (Sep) 353 C 
——S. 55 (6) (b) — Charge under — En~ 
forcement of against subsequent trans- 
feree without notice ‘ (Sep) 353 D 
Ss. 58 (d); 62 (a) — Usufructuary 
mortgage — Stipulation regarding inte- 
rest not necessary (Jun) 242 
———S. 62 (a) — See Ibid, S. 58 (d) 

, (Jun) 242 
——S. 69 — Auction sale by mortgagee 
exercising the powers under S. 69 — Set- 

















ting aside of sale — Onus — Power of 
Court (Jan) 8 
- S. 72 — Claim for improvements — 


Mortgagee not acting bona fide in effect- 
ing improvement is not entitled to the 
claim (Dec) 454 C 
——S. 106 (2) — Service of notice under 
— Letter correctly addressed with postal 





remark “not found” — Sufficiency of ser- 
vice is relative (Jun) 255 
S. 116 — Tenant continuing posses- 


sion after expiry of lease, if and when 
can claim adverse title against landlord 

(Aug) 305 B 
T. C. Jenmi & Kudiyan Act (5 of 1071 
M. E.), S. 1 — Deed construction 


(Dec) 471 A 
—S. 1 — Kanom transaction — Whe- 
ther’ irredeemable (Dec) 471 B 


Untouchability (Offences) Act (22 of 1955), 
S. 13 — Limitation of jurisdiction of Civil 
Court — Suit contrary to provision of 
Act cannot be maintained (Jan) 24 
Wakfs Act (2% of 1954), 5. § — Suit for 
declaration that an earlier decree inter 
partes did nut create a valid wakf — De« 
lay in filing suis (May; 191 D 
Words ard Phrases — "Just”— The word 
‘Just’? connotes reasonableness and some- 
thing conforming to re.-titude and justice, 
something equitable and fair (Feb) 83A 


14 Madras Cases Overruled, Reversed and Dissented from ete. in A.I. R. 1973 


(1878-80) ILR 2 Mad 165, Ummer Kutti 
v. Abdul Kadir -— Diss. AIR 1973 
Madh Pra 248 A (Nov). 

AIR 1923 Mad 321 = ILR 46 Mad 574, 
Jagannatha Sastry v. Sarathambal 
Ammal — Diss. AIR 1973 Guj 207 


(Oct). 

AIR 1925 Mad 713 = 48 Mad LJ 688, Ven- 
kata Ramani v. Narayanasami — 
Over. AIR 1973 SC 2384 (Oct). 

AIR 1926 Mad 749 = 50 Mad LJ 547, 
Narayanaswami Naidu v. Ranga- 
swami Naidu — Not F. AIR 1973 All 


40 B (Jan). 

AIR 1927 Mad 689 = 53 Mad LJ 355, 
Govindarajulu Naidu v. Secy. of State 
Held no longer good Jaw in view of 
AIR 1963 SC 1681 as interpreted in 
AIR 1973 Punj 76 A (FB) (Feb). 

AIR 1928 Mad 400 = 54 Mad LJ 145, 
Singara Mudaliar v. Govindswami — 
Diss. AIR 1973 Gui 283 (Dec). 

AIR 1938 Mad 60, Venkatasubramania 
Ayyar v. Sivagurunatha Chettiar — 
Held no longer good law in view of 
AIR 1966 SC 859 as interpreted in 
AIR 1973 Mys 280 J (Oct). 

AIR 1940 Mad 236 = 1939 Mad WN 1073, 
Veerabhadrayya v. Seethamma — 
Diss. AIR 1973 Ker 149 H (FB) (Jul). 

AIR 1941 Mad 119 = 52 Mad LW 733, 
Lakshmana Iyer v. Ramaswami Naic- 
ker -— Diss. AIR 1973 Ker 181 (Sep). 

AIR 1941 Mad 524 = (1941) 1 Mad LJ 
354, Govindayya v. Ramamurthi — 
Not F. AIR 1973 Bom 276 (Oct). 


ATR 1942 Mad 396 = (1942) 1 Mad LJ 217, 


Narappa Naidu v. Asethu Reddi — , 


Diss. AIR 1973 Cal 268 D (Jun). 

AIR 1944 Mad 47 = (1943) 2 Mad LJ 375, 
Raghavayya v. Vasudevayya — Diss. 
AIR 1973 Bom 313 A (Nov). 

AIR 1946 Mad 331 = (1946) 1 Mad LJ 
179, Pallaniappa Chettiar v. Nara- 
yanan Chettiar — Diss. AIR 1973 
Guj 207 (Oct). 

AIR 1949 Mad 496 = (1948) 2 Mad LJ 
567, Subbaraya Padayachi v. Kozhan- 
daivel Udayar — Diss. AIR 1973 
Guj 207 (Oct). 

AIR 1951 Mad 851 = (1951) 1 Mad LJ 569, 
Venkatareddi v. Nagireddi — Not F. 
AIR 1973 Ker 210 (Oct). 

AIR 1953 Mad 566 = (1952) 2 Mad LJ 884, 
Poomalai Ammal v. Subbammal — 
Diss. AIR 1973 Andh Pra 162 A 


(Jun). 

AIR 1954 Mad 880 = (1951) 1 Mad LJ 544, 
Bommisetty Ramayamma In re — 
Over. AIR 1973 Mad 230 (Jun).- 

AIR 1959 Mad 131 = (1958) 2 Mad LJ 492, 
Abdul Kafoor v. Razack — Over. 
AIR 1973 SC 554 (Mar). 

(1959) 1 Mad LJ 307, -K. Nagutha Mohd. 
Nainar v. Vedavalli Ammal — Diss. 
AIR 1973 Guj 283 (Dec), 


AIR 1963 Mad 213 = (1962) 1 Mad Lg 220, 

V. Rajaram v. Ramanujam Iyengar 

— Held no longer gocd law in view 

` of ATR 1966 SC 859 as interpreted in 
AIR 1973 Mys 280 J (Oct). 

(1963) 49 ITR 574 (Mad), Commr. of In- 

come-tax, Madras v. Arunachalam 

Chettiar — Over. AIR 1973 SC 2172 


ep). 

AIR 1964 Mad 1 = (1963) 2 Mad LJ 287 
(FB), O. Mohd. Yusuf Loekai Saheb 
v. S. Hajee Mohd. Hussain Rowther 
— Held implicdly Overruled ATR 
1973 Pat 405 (Nov). 

(1966) 18 STC 451 = ILR (1966) 1 Mad 
460, State of Madras v. R. Damoda- 
ran Chettiar & Co. — Over. AIR 
1973 SC 668 B (Mar). 

AIR 1967 Mad 244 = (1966) 2 Mad LJ 560, 
Viswanathan v. Rangaswamy — 
Over. AIR 1973 SC 2362 (Oct). 

(1967) 2 Mad LJ 315 — Revers. AIR 1973 
SC 2220 (Sep). 

(1967) 20 STC 287 = (1967) 2 Mad LJ 363, 
Dy. Commr. of Commercial Taxes v. 
Thirumagal Mills Ltd. — Over. AIR 
1973 SC 1045 B (May). 

AIR 1968 Mad 236 = (1968) 1 Mad LJ 31, 
N. Sathinathan v. Secy. Regional 
Transport Authority, Salem — Diss. 
AIR 1973 Cal 389 (Sep). 

ILR (1968) 1 Mad 247, Zenith Lamps and 
Electricals Ltd. v. Registrar H. C., 
Madras — Revers. AIR 1973 SC 724 


B (Apr). 
(1968) 21 STC 227 (Mad), Burmah Shell 
Ltd. v. State of Madras — Revers. 


AIR 1973 SC 1045 B (May), 


AIR 1969 Mad 116 = 1967-2 Mad LJ 433, 
K. T. Kosalram v. Dr. Santosham — 

; Diss. AIR 1973 Punj 163 (FB) (May). 

(1969) 72 ITR 356 (Mad) — Revers. AIR 
1973 SC 2172 (Sep). 

(1969) 72 ITR 696 (Mad), Commr. of I.-T., 
Madras v. G. Murugesan & Bros. — 
Revers. AIR 1973 °C 2369 (Oct), 

AIR 1970 Mad 507 = (1970) 1 Mad LJ 395, 
Bhavani Devi v. Commr., Corpn. of 
Madras — Diss. AIR 1973 Mad 465A 
(Dec). 

(1970) 2 Mad LJ 526 = 83 Mad LW 391, 
Ponniam Nadar v. Chelliah Nadar — 
Over. AIR 1973 Mad 281 (Jul). 

AIR 1971 Mad 347 = (1971) 2 Mad LJ 
354, The Indian Ins. Co. Bom. v. Lax- 

5 shmi — Held not good law in view of 

' AIR 1959 SC 1331 as interpreted in 
AIR 1973 All 357 D (Jul). 

AIR 1971 Mad 442 = 84 Mad LW 389, 
Stoneware Pipes Mad. Ltd. v. Union 
of India — Diss. AIR 1973 Mys 256 


(Sep). 

(1971) 1 Mad LJ 90 — Revers. AIR 1973 
SC 1311 (Jul). 

(1972) 2 Mad LJ 590 —- Revers. AIR 1973 
Sc 2090 B (Sep). 
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AIR 1973 MADRAS T (V 60 C 1) 
FULL BENCH 


K. VEERASWAMI. C. J., GOKULA= 
KRISHNAN AND RAGHAVAN, JJ. 


Chief Confrolling Revenue Authority 
Board of Revenue, Madras, Petitioner v. 
R. Thirthalu, Respondent, 


R. C. No. 4 of 1970. D/- 29-6-1972, 
case referred by Chief Controlling Reve= 
nue Authority, Board of Revenue, Mad- 
as, ý 


Index Note :— Stamp Act (1899), Sec- 
ion 2 (10) read with Sch, I, Art, 23 — 
‘Conveyance’ —- Essence of — Transfer 
of moveable or immoveable properties or 
an interest therein and the transfer 
should be inter vivos — Not necessary 
that word ‘transfer’ or ‘assign’ should be 
used, (Para 3) 


Brief Note :— A recital In the docu- 
ment that possession of properties had 
been delivered earlier will not by itself 

enough to vest title in transferee. 
Transfer is vesting of title in one and 
divesting from the other who gives up 
title. Whether there is a transfer will 
have to be inferred from words used in 
the document. If a person says in a do« 
cument that he had delivered possession 
of property and thereby also he consti< 
tuted the property, delivered as the pro< 
perty of the other person. and at the 
same time, he also declares that in view 
of it, he had divested himself of his title 
and he was no longer entitled to the 
property. the process of transfer is com=- 
plete. On a consideration of the recitals 
in the affidavits, it was held that they 
constitute @ transfer and a conveyance 
within meaning of Section 2 (10) and are 
chargeable with stamp duty under Entry, 
23 of the I schedule to the Stamp Act. 

(Paras 3. 4j 

G. Ramaswami, Addl, Govt. Pleader, 
for Petitioner: K. S. Champakesa Aivan= 
gar and C, Vasudevan, for Respondent, 


[P/LP/F138/72/VSs 
1973 Mad. /t I G—36 


VEERASWAMI, C. J.:— The main 
question referred to us is whether the 
document dated 25th May 1958, purport- 
ing to be an affidavit by the respondent 
and other members of the joint family 
really constitutes a convevance within the 
scope of S. 2 (10) of the Stamp Act read 
with Article 23 of that Act, 

2. Rajagopala Chettiar got a docu» 
ment registered on a stamp paper of Rs. 3 
declaring that the properties belonging 
to him had been transferred to the Raja 
Rice and Oil Mills Ltd.. a private com< 
The document bore No. 2868 of 
He presented another document 
on 27th May 1958. which also purported 
to be an affidavit by his sons and other 
members of the family. The earlier docue 
ment contained, so far as is material 
to us. the following recital:— 

“The said undertaking has since been 
promoted as Raja Rice and Oil Mills 
Ltd. Since the registration of the said 
undertaking, have also transferred pogs 
session of such lands to the said Raja 
Rice and Oil Mills Ltd. and the patta 
for such lands has also been issued to 
the said company. I hereby declare that 
the said lands and the buildings thereon, 
more particularly described in the schee 
dule hereto. constitute now the property 
of the said Raja Rice and Oil Mills Ltd, 
and neither myself nor anv one claiming 
through me has any right whatsoever in 
all or any of such properties. schedule 
Jands, and buildings situate in Kasba Kale 
lakurichi. South Arcot Dt. comprised in 
patta No, 68, measuring 12 acres 80 cents, 
bearing the following survey numbers 

ws 
This document was in the form of an 
affidavit. as it opened up by saying “J, 
Rajagopala Chettiar ... ... .. ... do heres 
by solemnly and sincerely affirm and 
declare as follows. ... ... cse c0.” It was fol« 
lowed by recitals referable about the 
ownership of these properties to the 
Joint family consisting of himself and 
f sons. The next document similarly 
purporting to be an affidavit of solemn 


2 Mad, 


and sincere affirmation stated much the 
same thing as to the ownership of the 
properties and then contains the follow- 
Ing recital: 


“The patta for the lands has also 
been transferred in the name of Limited 
company and we declare that the lands 
Pen onn below have been transferred to 

the Limited Company and they now con- 
stitute the property of Raja Rice and Oil 
Mills Private Ltd. and we hereby affirm 
that we either jointly or severally have 
absolutely no right, title or interest what- 
ever in the said lands described below 


Bee eee vee ass cee 


It having been disputed that the docu- 
ments constitute a conveyance, the matter 
was adjudicated upon, with the result the 
executants of the documents were called 
upon to pay a total sum of Rupees 
6192 towards stamp duty under Entry 23 
of the I Schedule read with S. 2 (10) of 
the Stamp Act. The amount demanded 
was paid by instalments, the last instal- 
ment paid being on 4th March 1964. The 
document was registered on 3rd Decem- 
ber 1964. On 15th February 1965. K. 
Rajagopala Chettiar preferred a petition 
to the District Revenue Officer, South 
Arcot, for refund of the amount of the 
stamp duty and penalty under Section 45 
of the Indian Stamp Act. since he had 
failed in the further stages of this ap- 
proach to the theirarchy of the Revenue. 
Two questions the Revenue seem to con- 
template. One is that the documents 
concerned constitute a conveyance at- 
tracting duty as assessed, and the other 
is the bar of limitation. On the view we 
take on the first question. the second 
question does not arise for consideration. 


3. On a careful consideration of 
the recitals we. have extracted above, we 
are clearly of opinion that the affidavits 
constitute a conveyance of the properties 
and the clear intention of the executants 
was that in the form and guise of the 
affidavits, they should convey title to the 
company and divest: themselves. of the 
same. ‘Conveyance’ under Section 2 (10) 
of the Stamp Act includes a conveyance 
of sale and every instrument by wh hich 
property, whether moveable or immove- 
able, is transferred inter vivos and which 
is not otherwise specifically provided for 
by Schedule L Though it is an inclusive 
definition, it is clear that the essence of 
a convevance is transfer of property or 
an interest therein, whether moveable or 
immoveable, and the transfer should be 
inter vivos. That the recital in the two 
documents amounted to a transfer is ap- 
parent. No doubt, it is mentioned in 
the document that possession of the pro~ 
perties had been delivered earlier, but 
that would not by itself be enough to 
vest title in the company. The inten- 
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vits was to declare that the company was 
the owner and that the deponents divest- 
themselves of any title to the pro- 
perties. It is not necessary that a docu-~ 
ment should use always the word ‘trans- 
fer’ or ‘assign’ in order to constitute such 
transaction. Whether there is a transfer 
will depend upon the words of disposi- 
tion, If a person says in a document 
that he had delivered possession of pro- 
perty and thereby also he constituted the 
property delivered as the property of the 
other person, and at the same time, he 
also declares that in view of it he had 
divested himself of his title and he was 
no longer entitled to the property. the 
process of transfer is complete. Transfer 
means but vesting of title in one andj. 
divesting title from the other who gives 
up title. Whether here is transfer will 
have to be inferred from the intention 
expressed by the words used in the 
document, The expression in the affi- 
davit of the father “I hereby declare 
peassinvacscoscced that the property constitutes 
now the property of the company” shows 
that the intention was to vest title by 
those words in the company and that 
means a transfer was intended. That 
this is the intention is made further clear 
and it is also effectuated by the further 
declaration that the deponent or depon- 
ents to the affidavits had no longer any 


. tight, title or interest in the properties. 


We hold that the two docu- 
ments together constitute a transfer and. 
a conve rence within the meaning of Sec- 
tion 2 (10) and are chargeable to duty: 
under Entry 23 of the I Schedule to the 
Stamp Act. The first part of the ques 
tion referred to us is answered in favour 
of the Revenue, and in view of it, the 
second part of the question, as we se 
does not call for an answer. The R 
venue is entitled to its costs. Counsels 


fee Rs. 250/-. 
Answered accordingly, 





AIR 1973 MADRAS 2 (V 60 C 2) 
FULL BENCH 
K. VEERASWAMI C. J.. RAGHAVAN 
AND SOMASUNDARAM, JJ. 

P. Madhavan Unni, Appellant v. M. 
Jayapandia Nadar. Respondent. 

Letters Patent Appeal No. 94 of 1968, 
D/- 1-4-1972 against aee and judgment 
of Venkatadri, J, in S. A. 1420 of -1963, 
D/- 15-12-1967. 

Index Note:— Civil P. C. (1908), Sec- 
tions 24 and 39 — Powers under — 
Words ‘competent to try’ in S. 24 refer 
only to pecuniary competency and not 
territorial competency of transferee Court 
~- Power of District Court or High Court 
under S. 24 to transfer execution proceed- 
ings is not limited only to Courts coms 


tion of the deponents of the two affida- HP/IP/E779/72/VSS 


1973 


petent under S. 39 to dispose of them — 
S. A. No. 1420 of 1963, D/- 15-12-1967 
(Mad), Reversed, (Paras 9 and $b) 


Brief Note:— A money decree was 
fransferred to the District Court at T for 
execution as the properties sought to be 
proceeded against lay within the judi- 
cial District of T. District Court attach- 
ed certain properties and transferred ex- 
ecution. petition to sub-court at T for 
further execution, The sub-court sold 
some of the properties already attached 
including some of the items lying beyond 
territorial jurisdiction of sub-court. The 
suit out of which Letters Patent appeal 
had arisen was filed for declaration that 
the execution proceeding in regard to 
sale of properties outside jurisdiction of 
gub-court was invalid. 


Held that the transfer made by Dis- 
trict Judge at T was under Section 24 
and therefore the subordinate judge could 
proceed against even those properties 
which were outside his jurisdiction but 
within the judicial District of T. Power 
of sub-Judge to sell such property was 
by virtue of transfer under Sec, 24 and 
not of attachment order by District 
Court. Case law referred. S. A. No. 1420 
of 1963, D/- 15-12-1967 (Mad), Reversed. 

(Paras 10, 11) 
Cases Referred, Chronological] Paras 
AIR 1965 Mad 435 = (1965) 1 Mad 


LJ 75, Karuppiah Ambalam v. 

Ayya Nadar 9-B 
AIR 1964 Orissa 167 = ILR (1963) 

Cut 962, Harihar Panda v. 

Jambabati Pandani 9(a) 
AIR 1947 Mad 347 = 1947-1 Mad 


LJ 306 = ILR (1948) Mad 18 

(FB), Vasi Reddi Srimanthu v, 

Devabhaktuni Venkatapayya 6 
AIR 1944 Mad 145 = 1943-2 Mad. 

LJ 536, Jonnalagadda Seetharam-~ 

ayya v. Kaja Sivaramakrishnayya 


Rao : 
AIR 1932 All 660 = 1932 All LJ 
984, Kishorelal v. Balkishan 
AIR 1932 Mad 418 = 62 Mad LJ 
687 = ILR 55 Mad 801 (FB), f 
Ramier v, Muthu Krishna Ayyar 6 
{1931) 136 Ind Cas 384 = 1931 All 
LJ 1061, Ramdas v. Habibullah 9 
AIR 1926 Mad 421 = ILR 49 Mad 
746, Rajagopala Pandarathiar v. 
Thirupathia Pillai 
AIR 1920 Mad 505 = ILR 43 Mad 
135 = 37 Mad LJ 442, Veerappa 
Chetti v. Ramaswami Chetti 6 
AIR 1920 Pat 29 = 56 Ind Cas 
522, Jannat Husain v, Gulam 
Kutubuddin Ahmed 9 


AIR 1918 Mad 17 = 33 Mad LJ 
750. Kasi Viswanatham Chetti v. 
Murugappa Chetti 6 


J. S. Vedamanickam. for Appellant: 
W. Shanmugham, for Respondent, 


9(a) 


9. 9(a} 


P, M. Unni v, M. J, Nadar (FB) (Raghavan J} 


[Prs. 1-3] Mad. 3 


RAGHAVAN, J.:— This / Letters 
Patent Appeal filed with the leave of 
Venkatadri, J., in the first instance came 
up for hearing before my Lord, the Chief 
Justice and myself. and we felt that the 
judgment of Venkatadri, J. who reversed 
the judgments and decrees of the Courts 
below failed to appreciate the distinction 
between two lines of cases dealing with 
the power of transfer of a proceeding 
under Sections 24 and 39, Civil P. C. and 

entire case was placed before the 
Full Bench, The facts of the case are 
as follows, 


2. The appellant obtained a money 
decree against the respondent in O. S. 73 
of 1949 on the file of the District Mun- 
sifs Court, Ottapalam. The respondent 
(judgment-debtor) owned properties in 
Tirunelveli Dt, On the application of the 
decree-holder the decree was transferred 
to the District Court, Tirunelveli. for ex- 
ecution. In the District Court,’ Tirunel- 
veli, he filed E, P, 14 of 1952 and attach- 
ed certain properties lying within the 
territorial jurisdiction of the Tirunelveli 
Judicial District. Subsequent to the at- 
tachment the execution petition was 
transferred to the Sub-Court, Tirunelveli, 
for further execution and the said peti- 
tion was numbered as E. P, 12 of 1953 
on the file of the Sub-Court. Tirunelveli. 
Plots 2, 3 and 4 were gold on 13-11-1953. 
But the sale was, however, not confirmed 
and the properties were proclaimed for 
sale again on 25-6-1954. But no sale was 
held under this execution petition and 
finally the application was dismissed as 
not pressed on 30-6-1955, keeping alive 
the attachment for a period of 3 months. 
Within the period of three months the 
appellant filed E. P, 145 of 1955 and 
brought to sale and sold some of the 
properties already attached, including 
some of the items lying beyond the ter- 
ritorial jurisdiction of the Sub-Court, For 
realising the balance due under the 
decree, the appellant again filed E. P, 
99 of 1960 on the file of the Sub-Court, 
Tirunelveli, and sought the sale of the 
items lying beyond the territorial juris- 
diction of the Sub-Court, Tirunelveli, The 
present suit out of which the above 
Letters Patent Appeal has arisen is filed 
for a declaration that the execution pro~ 
ceedings in E. P. 99 of 1960 in regard to 
the sale of the properties outside the 
ect to of the Sub-Court, Tirunelveli 
is void, 


3. The defence to the suit is: 
(1) that the Sub-Court, Tirunelveli being 
the transferee Court, the order of trans- 
fer having been made by the District 
Judge, Tirunelveli under Section 24 of 
the Code, has ample jurisdiction to pro- 
ceed with the execution and to sell the 
properties lying within the judicial Dis- 


trict of Tirunelveli, though beyond the 
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territorial jurisdiction of the Sub-Court, 
Tirunelveli; and (2) that the plaintiff is 
estopped from questioning the jurisdic- 
tion of the Sub-Court of Tuticorin, he 
having never raised the objection in the 
execution proceedings and that he is in- 
competent to raise the objections and 
that the remedy of the plaintiff. if at all. 
was to have objected to the execution 
proceedings before the executing Court 
and that Section 47 precludes the plain- 
(iff from maintaining the suit. 


4, The trial Court upheld the 
furisdiction of the Sub-Court. Tirunel- 
veli, to proceed against the properties 
within the judicial district of ‘Tirunel- 
veli, although bevond the territorial juris- 
diction of the Sub-Court, Tirunelveli. The 
trial Court dismissed the suit. That deci- 
sion was confirmed in appeal by the Sub- 
ordinate Judge of Tuticorin in A S. 94 of 
1962. Second App. No. 1420 of 1963 was 
preferred against the said judgment and 
the learned Judge allowed the appeal and 
decreed the suit, The present Letters 
Patent Appeal is preferred against the 
said judgment. 


5. The learned counsel for the ap- 
pellant contends that by reason of the 
transfer made by the _ District Judge 
under Section 24, Civil P. C.. the Sub- 
Court, Tirunelveli. is competent to bring 
to sale the properties lying even beyond 
its territorial jurisdiction, though they 
are within the jurisdiction of the Judi- 
cial District of Tirunelveli. 


6. At this stage. it Is convenient 
fo refer to the relevant, provisions of the 
Code, Section 24 deals _ with general 
powers of transfer of the High Court or 
the District Court at any stage of a suit 
or other proceedings. Section 37 of the 
Code defines the expression “Court which 
passes the decree,” and Sections 38 to 46 
deal with the powers of the Courts by 
which decrees may be executed, Sec- 
tion 39 deals with the powers of the 
Court which passed the decree. to trans- 
fer the decree on the application of the 
decree-holder to another Court tar au 

ion and the circumstances when su 
AE could be ordered and Section 42 
deals with the power of the executing 
Court in executing the transferred decree. 
The relevant _ rules are contained in 
Order XXI, Rules 3 to 9. Civil P. C. A 
close scrutiny of the decisions cited be- 
fore us reveal the distinction between the 
powers of the Court to which an execu- 
tion proceeding has n transferred 
under Section 39 of the Code for 
posal and those which deal with the 
power of the superior Court under Sec- 
tion 24. Civil P. C. to transfer the suit 
or other proceedings to anv Court. The 
eases cited before us which under 
Section 39 are the following: 
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Kasi Viswanathan Chetti v, Murug~ 
appa Chetti, 33 Mad LJ 750 = {AIR 1918 
Mad 17). The facts therein are ag 
follows:— 


“A decree of the Chief Court of 
Lower Burma was transmitted for ex- 
ecution to the District Court. Ramnad 
and was by that Court transferred for ex- 
ecution to the Subordinate Court of 

amnad. In execution of that decree the 
Subordinate Court of Ramnad sold ims 
moveable property of the ‘jjudgment-deb- 
tor which. at the time'of the said sale, 
‘was admittedly situated in the territorial 
jurisdiction of the Subordinate Court of 
Sivaganga. On objection taken to the 
furisdiction of the Subordinate Court of 
Ramnad to sell the property the learned 
Judges Abdur Rahim and Oldfield held 
that though the transfer of the decree to 
the Subordinate Court of Ramnad might 
be valid on the ground that the property 
was on the date of such transfer situat- 
ed in its territorial jurisdiction. yet the 
sale by that Court was invalid because on 
the date of the sale it ceased to have 
ferritorial jurisdiction over the property”. 
The next case is the one reported in 
Veerappa Chetti v. Ramaswami Chetti, 
ILR 43 Mad 135 = 37 Mad LJ 442 = 
{AIR 1920 Mad 505). The facts therein 
are as follows:— 


“A obtained a decree against B in 
the Temporary Sub Judge’s Court of 
ad and it was transferred for ex- 
ecution to the permanent Sub-Court of 
ad and an application for attach- 
ment was made to the latter Court on 
18-4-1913 and on 21-9-1913, the taluk in 
which the property sought to be attach- 
ed was situate was transferred from the 
jurisdiction of the Ramnad Sub-Court to 
that of the Sivaganga Sub-Court. Even 
after this transfer the Ramnad Sub-Court 
ordered attachment of the property and 
the property was sold in execution and 
purchased on 10-11-1913 by A, Means 
while C obtained a decree against B in 
the Sivaganga Sub-Court in December, 
1912, and bought the same property in an 
execution sale by that Court on 30-6- 
1914. In a suit for the property by C 
against A. the learned Judges held that 
C was entitled to succeed, That was on 
the ground that the attachment and sale 
in favour of A and its confirmation by 
a Court not having jurisdiction over the 
property is invalid and will not confer 
any title on the purchaser”, 


The next decision cited is the one report= 
ed in Vasi Reddi Srimanthu v. Devabha« 
ktuni Venkatapayva. 1947-1 Mad LJ 306 
‘= ILR (1948) Mad i8 = (AIR 1947 Mad 
347) (FB). There the question which 
arose for consideration was. whether 
Veerappa Chetti v. Ramaswami Chetti, 
ILR 43 Mad 135 = 37 Mad LJ 42 = 
{AIR 1920 Mad 505) was rightly decided 
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in view .of the observations of the Full 
Bench decision in Ramier v, Muthukrishna 
Iyer. 62 Mad LJ 687 = ILR 55 Mad 801 
= (AIR 1932 Mad 418) (FB). The ques- 
tions which arose for consideration were 
that when the Court which passes a 
money decree transmits the decree to 
another Court for execution and when an 
execution petition is pending for attach- 
ment and sale of immoveable property 
belonging to the judgment-—debtor situate 
within the territory of the transferee 
Court and after an order for attachment 
has been made by that Court. the pro- 
perty is removed from the territory of 
the transferee Court to another Court, 
whether the transferee Court could make 
an order for sale of the property by 
Court auction so as to give a valid title 
to the purchaser. The learned Judges 
approved the decision in 33 Mad LJ 750 
w= (AIR 1918 Mad 17} and distinguished 
the decision of the Full Bench in 62 Mad 
LJ 687 = ILR 55 Mad 801 =. (AIR 1932 
Mad 418) (FB), 


Te Thus it is seen that the above 
eases relate to transfer under Section 39 
of the Code read with Order XXI. Rule 8, 
Civil P. C. by the Court passing the 
decree to the Court where the judgment- 
debtor’s properties were situate at the 
time of the transfer. They also deal 
with the situation where subsequent to 
the order of transfer for execution owing 
to re-distribution of jurisdiction the pro- 
perties are transferred to some other 
Court’s jurisdiction. The above decisions 
held that in such cases the Court to 
which the execution petitions were trans-= 
ferred in the first instance would no 
longer have powers to sell the properties 
concerned once the said properties are 
transferred to the jurisdiction of another 
Court and if such properties which are 
outside the territorial jurisdiction of the 
executing Court at the time of execu- 
tion. are sold, the above decisions hold 
that such sales are illegal and invalid, 


8. We have next to consider the 
power of transfer of suits. appeals and 
other proceedings under Section 24 of the 
Code. The language of Section 24 (1) (a) 
is very general. It gives powers to the 
High Court and the District Court to 
transfer any suit. appeal or other pro- 
ceedings pending before it at any stage, 
for trial or disposal to any Court sub- 
ordinate to it and competent to try and 
dispose of the same. A proceeding in 
execution would. undoubtedly, fall under 
the expression ‘other proceeding’ occur- 
ring in Section 24 (1) (a) of the Code. 
That Section 24 applies to execution pro+ 
ceedings is not disputed. 

9. We have next to consider the 
scope of the words “competent to try” 
occurring in Section 24 (1) {a} of the 
Code, Whether the competency contem- 
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plated thereunder is pecuniary compe- 
tency or territorial competency. In 
Rajagopala Pandarathiar v. Thirupathia 
Pillai, ILR 49 Mad 746 = (AIR 1926 Mad 
421) a Division Bench of this Court con- 
sisting of Venkatasubba Rao and Madha- 
van Nair, JJ. hed to consider the ques- 
tion. Venkatasubba Rao. J. held that 
Section 24 applies to transfer of execu- 
tion proceedings also and the learned 
Judge repelled the contention that the 
power to transfer execution petitions 
under Section 24 could only be to Courts 
competent under Section 39 of the Code 
to dispose of them and that Section 24 
does not give a higher power than the 
one that is contemplated under Sec, 39. 
Madhavan Nair. J. the other learned 
Judge while agreeing with the conclu- 
sion did not express any opinion on this 
question. In Kishorelal v, Balkishan, AIR 
932 All 660 Sulaiman, C. J. delivering 
the judgment on behalf of the Bench 
traced the history of Section 24 of the 
Code and observed as follows— 


“Under Section 25. Act 14 of Fw 
the High Court and the District Co 
were given power to transfer a suit 
pending in a subordinate Court to any 
other subordinate Court; 


“Competent to try the same in resy 
pect of its nature and the amount or 
value of its subject-matter”, 


These words have been slightly alter~ 
ed, and in their place we now have in 
Section 24 the words ‘competent to try 
or dispose of the same’, Under the old 
section there could be no doubt that all 
that was required of the subordinate 
Court to which the case was to be trans- 
ferred was that it should have pecuniary 
jurisdiction to try the suit. The deletion 
of those words under the new section 
may prima facie suggest that the compe- 
tence of the Court now required may be 
either pecuniary or territorial If the 
words were to be taken literally, it might 
be open to argument that the word ‘com- 
petency’ includes both pecuniary and ter- 
ritorial jurisdiction, Although the change 
fn the words, in the section was not 
emphasised, this view was certainly ex- 
pressed by the learned Chief Justice of 
the Patna High Court in the case of 
Jannat Hussain v. Ghulam Kutubuddin 
Ahmed, AIR 1920 Pat 29=57 IC 522, He 
was of opinion that the word ‘competent’ 
was very wide and included both kinds 
of jurisdiction. The headnote of the case 
did not show that the other learned 
Judge had expressed some doubt as re- 
gards this view and had reserved his 
opinion. The unfortunate omission of 
the words which appeared in the old sec- 
tion have made the new section some- 
‘what ambiguous. but on reconsideration 
I am satisfied that the words have been 
deleted because they were considered 
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redundant or unnecessary by the Legis- 
lature. To hold that it is necessary that 
the Court to which the case is trans- 
ferred must have territorial jurisdiction 
would make it impossible for a High 
Court to transfer a case pending in the 
Court of a District Judge. to that of the 
District Judge of another district. for 
these District Judges would not have 
concurrent territorial jurisdiction. The 
section would therefore be nullified, if 
the interpretation put upon it in the case 
of Ramdas v. Habibullah, 136 IC 384, 
(All), were to be accepted. In order not to 
render the section useless, I am con 
strained to hold that the word ‘compe= 
tent’ must be taken to refer to pecuniary 
jurisdiction only”, 


9-A. In Jonnalagadda Seethara- 
mayya v, Kaja Sivaramakrishnayva Rao, 
AIR 1944 Mad 145, Horwill, J. observed 
at page 148 as follows: 


“It seems clear that Section 24 did 
not intend to limit the power of the Dis- 
trict Court to cases in which it itself 
had territorial jurisdiction and absurdity 
of any other view being pointed out by 
Venkatasubba Rao, J, in ILR 49 Mad 
746 = (AIR 1926 Mad 421) above refer- 
- red to”. 

In Harihar Panda v. Jambabati Pandani, 
‘ATR 1964 Orissa 167, Narasimhan, C. J. 
while referring to the above decision held 
that the words ‘competent to try’ in Sec- 
tion 24 can refer only to pecuniary com- 
petence of the transferee Court and the 
words do not take in territorial compe- 
tence within its meaning in the context. 

9-B. In Karuppiah Ambalam v. 
Ayya Nadar. 1965-1 Mad LJ 75 = (AIR 
1965 Mad 435) Ramachandra Iyer, C., J. 
and Ramakrishnan, J. had to deal with 
similar question. At page 76, Rama- 
krishnan, J. who delivered the judgment 
a behalf of the Bench observed as fol- 

ows: 

“Under Section 39, Civil P. C.. the 
Court which passed the decree, may, on 
the application of the decree-holder, send 
it for execution to another Court if the 
person against whom the decree is pas- 
sed is a resident therein or carries on 
business therein, or if he has property 
within the local limits of the jurisdiction 
of such transferee Court. Section 39 (1) 
(d) gives power to the Court which pas- 
sed the decree to transfer the decree to 
another Court even for other reason, 
which should be recorded in writing. Sec- 
tion 42 enables the Court to which a 
decree is so sent for execution, to ex- 
ecute it as if it had itself passed the 
decree. After execution is over, it 
has to certify the result of the 
execution to the Court which passed 
the decree as provided in Sec. 41, 
Civil Procedure Code. These are the 
substantial provisions relating to the 
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transfer of execution proceedings. They 
have to be supplemented by Order XXI, 
Rules 3 to 9. Civil P. C. which give the 
details of the procedure, Under O. XXI, 
R. 5 if the decree is to be sent for exe 
ecution to a Court in a different district, 
it shall be sent first to the District Court, 
and the Court under Order XX], Rule 8, 
may transfer the decree to a Court sube 
ordinate to it, of competent jurisdiction, 
This Court of competent jurisdiction will 
be the Court in whose jurisdiction the 
property is situate or the judgments 
debtor resides or carries on a business, 
Section 24, Civil P. C, gives power to 
two superior Courts. viz, the High Court 
or the District Court to withdraw any 
suit, eppeal or other proceedings pending 
in any Court subordinate to it and either 
try and dispose of the same, or transfer 
the same for trial or disposal to any 
Court. subordinate to it and competenf 
to try or dispose of the same. In terms, 
Section 24 confers a very wide power, 
and it is intended to enable the ‘two 
superior Courts mentioned in it. in their 
general power of superintendence over 
subordinate Courts, or in the interest of 
justice to redistribute all civil work of 
whatever nature pending in subordinate 
Courts for the purpose of disposal. It 
has also to be used where the interests 
of justice require that a particular case 
should be transferred from one subor- 
dinate Court. The subject-matter of the 
transfer referred in Section 24, Civil P. C. 
as suit, appeal or other proceeding, is of 
the widest kind. and there is no reason 
why execution proceedings should be ex- 
cluded from the scope of other proceed~ 
ing mentioned in this section. Consider- 
ing also the general purpose of superin- 
tendence, and furthering the interests of 
justice for which this section is enacted, 
there is no reason why execution pro- 
ceedings should be excluded from its 
scope. If any other view is held, it will 
certainly lead to a deadlock and prevent 
the parties from getting adequate relief 
by way of transfer in the case of execu< 
tion proceedings, where they would have 
a genuine grievance, if a particular 
Court had to dispose of it, 


Next, to restrict the meaning of the 
words competent to try or dispose of the 
same used in Section 24 (1) (b) (ii). Civil 
P, C., to territorial jurisdiction over the 
property of the judgment-debtor or the 
residence qualification of the judgment- 
debtor would lead to grave anomalies and 
failure of justice. Thus, if the presid~ 
ing officer of the executing Court hap- 
pens to the judgment-debtor himself and 
owns the property in his jurisdiction 
which is being proceeded against. or if 
he has taken a prejudicial attitude to one 
party, and that is urged as a ground for 
transfer of the execution proceeding if 
will be impossible to transfer the execu- 
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tion proceeding to any other subordinate 
Court, if the restricted meaning above 
. sought to be given to the word compe- 
tency is to be accepted. It appears to 
us that the word competency used in the 
above section cannot be used to restrict 
the power of the Distriot Court or the 
High Court under Section 24, Civil P. C. 
to transfer the execution proceeding only 
to a Court which has territorial compe- 
tency, or jurisdiction over the place 
where the judgment-debtor resides or 
works for gain It has to be given a 
sufficiently wide interpretation to include 
each and every Court within the jurisdic- 
tion of the superior Court,. empowered 
to deal with such execution application”. 
We respectfully agree with the above ob- 
servations of the learned Judge. We 
consider that the power of transfer. under 
Section 24 of the Code, of a suit. appeal 
or other proceedings, by a High Court 
or a District Court to a Court within 
their respective jurisdiction is a very 
effective remedy and no fetters should 
be placed upon it on grounds of want of 
ienianal jurisdiction of the transferee 
urt. 


10. In the present case what has 
happened is that a decree of the District 
Court (sic), Ottapalam, in O.- S. 73 of 
1949 was transferred to the District Court, 
Tirunelveli, for execution as the proper- 
ties sought to be proceeded against lay 

within the judicial district of Tirunelveli 
and it was the District Court of Tirunel- 
veli which attached the suit properties in 
E. P. 14 of 1952. The said attachment 
was continued until. the properties were 
sold in E. P. 99 of 1960 by the Sub-Court. 
Tirunelveli to which the District Judge 
transferred the execution proceedings. 
The said transfer made by the learned 
District Judge was under Section 24 of 
the Code, 


5 1i. We are. therefore, of opinion 
that the transfer, made by the District 
Judge under Section 24 of the Code, of 
the execution proceedings to the Subor- 
dinate Judge of Tirunelveli entitles the 
Subordinate Judge to proceed against 
even those properties which are outside 
his jurisdiction, but within the judicial 
district of Tirunelveli. There is no ques- 
tion of pecuniary jurisdiction in this case. 
as the subordinate Judge having unlimit- 
ed jurisdiction is seeking to execute the 
decree, The judgment of Venkatadri. J. 
is erroneous in so far as the learned 
Judge applied the decisions rendered 
under Section 39 of the Code dealing 
with transfer of decrees to cases of trans- 
fer falling under Section 24 of the Code. 
The distinction between the cases falling 
under Section 39 and those falling under 
Section 24 has not been appreciated by 
the learned Judge and in our opinion the 
view of the learned Judge cannot 
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supported in view of the catena of deci- 
sions rendered under Section 24 confer 
ring wide powers on the superior Courts, 
namely, the District Court and the High 
Court. The learned Judge erred in hold- 
ing that too much stress should not be 
laid upon the circumstances that the Dis- 
trict Court, Tirunelveli. attached the suit 
properties and subsequently transmitted 
the decree to the Sub-Court, Tirunelveli, 
for execution. The stress is not upon the 
attachment order by the District Judge: 
but upon the fact of transfer under Sec- 
tion 24 made by the _ District Judge, 
Tirunelveli, to the Subordinate Judge. 
Tirunelveli, 


12. Tn the result. we allow the aps 
peal and set aside the judgment of the 
learned Judge and restore the decree of 
the trial Court. The appellant will be 
entitled to his costs in this. appeal. 

Appeal allowed, 
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Thirumayee Ammal, Petitioner v. 
Palaniappa Gounder. Respondent. 

Civil Revn. Petn, No. 2522 of 1970, 
D/- 19-1-1972, against order of Dt, Mun: 
siff, Palani, D/- 28-11-1970. 


Index Note: (A) Civil P. C. (1998), 
Section 73 en a decree-holder is 
permitted to bid and set off and the 
amount of the bid is less than the decree 
amount the subsequent applicant though 
applying immediately after sale is not 
entitled to benefit of rateable distribu- 
tion. AIR 1933 Mad 804, Followed; AIR 
1923 Mad 505 (FB), Disting. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1933 Mad 804 = 65 Mad LJ 
569, Punamchand v. Satyanandam 4 

AIR i923 Mad 505 = 44 Mad LJ 413 
(FB), Nachiappa Chettiar v. Sub- 
bier 

S. Narayanan, for Petitioner; 
Sarvabhauman, for Respondent. 


ORDER :— The decree-holder ini 
O. S. No. 370 of 1969 on the file of the 
District Munsif Court, Palani, has filed 
this civil revision petition on being ag-~ 
grieved that the learned District Munsif 
has allowed the application filed by the 
respondent who is a decree-holder in 
O. S. 330 of 1970 on the file of the same 
District Munsif Court for rateable dis- 
tribution under Section 73 of the Civil 
Procedure Code. 

2. The petitioner herein obtained 
a money decree in O. S. No. 370 of 1969 
on 18-98-1969 and brought the property 
of the judgment debtor for sale in execu- 
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tion and purchased the same on 15-6-1970 
after having obtained leave from the ex- 
ecuting court to bid and set off. The res- 
pondent obtained a money decree in his 
suit O. S. 330 of 1970 on 29-6-1970 after 
the sale had been concluded in favour 
of the petitioner herein but before con- 
firmation. 


3. The only question for conside< 
ration in this petition is whether the res- 
pondent decree-holder in O, S. 330 of 
1970 who had obtained a decree on 29-6- 
1970 admittedly after the sale had been 
concluded in favour of the petitioner who 
had obtained leave to bid and set off, 
fs entitled to claim rateable distribution. 


Section 73 of the Civil Procedure 
Code clearly provides that the applicant= 
decree-holder for rateable distribution 
must file the application before the res 
ceipt of the assets by the executing court, 
The point for consideration is where the 
decree-holder had purchased the pro- 
perty, in auction after having obtained 
permission to bid and set off, the courti 
should be deemed to have received the 
assets on the date of the sale, 


4. In Punnamchand v. Satya= 
mandam, AIR 1933 Mad 804, a Division 
Bench of this court -has answered the 
question in the affirmative and the 
learned Judges have observed that, when 
a decree-holder has been given permis~ 
sion to bid and set off. and when the 
amount of the successful bid is less than 
the decree amount the whole of the seft 
off must be deemed as made on the date 
of sale and that the whole of the amount 
must be deemed to have been received 
or realised eo instante the sale is made 
and Section 73 will give no benefit to the 
other decree-holders who apply for rate- 
able distribution after the conclusion of 
the sale however soon after its conclu- 
sion their applications may be made. I 
am bound by this decision, 


5. In this case, the decree amount 
is Rs. 5,100 and the sale price is Rupees 
5,000 and it necessarily follows that ap- 
plication by the respondent decree-holder 
or rateable distribution is not maintain- 
able, 


6. The executing court has in al 
flowing the respondent’s claim for rate- 
able distribution purported to rely on 4 
decision of a Full Bench in Nachiappa 
Chettiar v. Subbier, 44 Mad LJ 413 = 
{AIR 1923 Mad 505 (FB)) The facts in 
that case are, however. clearly distin- 
guishable and it is seen from the judg- 
ment that the assets have not been rea~ 
ised by the court on the date when the 
applications had been made. In the suit 
filed by S an application for attachment 
before judgment of the goods was made 
and the sale le omae were deposited into 
court towards the credit of the suit on 
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11-4-1917. In nee meantime, another 
decree-holder N attached the money in 
court deposit before judgement and obe 
tained a decree on 19-4-1917 and applied 
for payment on 7-6-1917. Meanwhile 
another decree-holder R obtained a dea 
cree on 29-6-1917. It was only thereafter 
that S obtained a decree on 2-7-1917 and 
applied for payment out on 3-7-1917. Ið 
is obvious that in that case the assets 
have not been realised by the court. The 
applications for rateable distribution have 
made before such a realisation. 

Te In the result. the revision petis 
Hon is allowed but under the circumsts 
ances without costs. The application file 
ed by the respondent herein for rateable 
distribution is but withouð 


costs, 7 
Revision allowed, — 
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Ae L. Chakrapani Naidu. Appellant 
vy. T. Gopal Mudaliar and others, Ress 
pondents. 

Appeals Nos. 737 of 1963 and 132 of 
1965, D/. 27-3-1972 against decree of City: 
oe es J., Madras in O, S. No. 992 of 1959 
etc, 

Index Note:— Transfer of Property 

Act (1882), S. 69 — Auction sale by mort- 

gagee exercising the powers under S. 69 

»- Setting aside of sale on ground of 

fon or collusion — Onus — Power of 
urt, 


Brief Note:—= In case of an auction 
sale held by the auctioneer on behalf of 
the mortgagee exercising e powers 
under Section 69 of the T, Act. the 
burden of proof of a that the 
sale actually took place on the particular 
date is upon the mortgagee and the auce 
tion purchaser. But. the burden of pro= 
ving that the sale is invalid by reason 
of any infirmity or by any reason of any 
fraud or collusion is on the mortgagors, 
There must be positive proof that there 
was collusion between the mortgagee and 
the purchaser. (Paras 2, 3} 

The power of sale given to the morfa 
gpagee is for his own efit. The Couri 
will not interfere merely to prevent its 
exercise contrary to wishes or ins 
terests of the mortgagor. or even. if tha 
mortgagee is seeking some collateral obe 
ject and not merely the payment of his 
debt. The mortgagee is not a trustea 
for the mortgagor of his power of sale . 
end the Court will not enquire into his 
motives for exercising it, so long as he 
acts with bona fides, The Court has noth- 
ing to do with the motives of the morta 
gagee in exercising it even though the 
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mortgagee is guilty of spite in so doing. 


(1889) 61 LT 71 & 1922-2 Ch D 449, 
Rel. on. í (Para 3) 
Cases Referred: Chronological Paras 
(1922) 2 Ch D 449 = 91 LJ Ch 
. 916. Belton v. Bass, Ratcliff f 
and Gretton Lid, 8 


‘peaching the. auction sale, 


aaa 


marrow compass, the only point 


41889) 61. LT 71 = 58 LJ Ch 539, - 
Colson v. Williams 

1880) 25 Sol J 95, Nash v. Eads 

(4858) 1 Giff 421 =. 65 ER 983, 
Robertson v. Norris. 

V. Kumaraswami, for Appellant; P. 
Venkataswami and P, K, Sivasubra« 
maniam. for Respondents. 

RAMAMURTI, J.:— These two ap- 
peals arise out of two suits which were 
heard and tried together and disposed of 
by a common judgment of the City Civil 
Court. Madras. as the subject-matter in 
dispute and the points in controversy are 
the same and identical. The suit pros 
perty involved is door No, 78 Paper Mills 
Road. Perambur and the main question 
in controversy relates to the truth and 
validity and the legality of the auction 
gale said to have been held by the auc- 
fioneer on behalf of the mortgagee exe 
ercising the powers under on 69 of 
the Transfer of Property Act. The suit, 
Ô. S. No. 2701 of 1959 has been filed bv 
the three plaintiffs the mortgagors. ima 
The first des 
fendant. Rajeswari Ammal. is the assignee 
from the original mortgagee. Lokambal, 
the second defendant Chandramani and 
Co., is the auctioneer. the third defende 
ant Chakrapani Naidu is the successful 
bidder and purchaser in the auction and 
the fourth defendant Natesa Mudaliar is 
a subsequent mortgagee. The other suit, 
©. S. 992 of 1959 has been filed by the 
auction purchaser to establish his rights 
and to recover possession of the property 
as the mortgagors would not surrender 
possession of the property. The three 
mortgagors are the three contesting de= 
fendants in this suit. The learned City 
Civil Judge accepted the contentions of 
the mortgagors and held that there was 
really no auction sale on 12-2-1959. The 
result was that O. S. 2701 of 1959 was 
decreed as prayed for and O. S. 992 of 
11959 was dismissed, 


The auction purchaser has preferred 
Khe App. No. 737 of 1963 against the 
decision dismissing the suit O. S. 992 of 
959 and he has also preferred the appeal 
No. 132 of 1965 against the decision 
decreeing the mortgagors’ suit O. S. 2701 
of 1959 aforesaid. For purposes of con- 
yenience, in the trial Court. the parties 
were referred to according to their array 
în O. 5. 2701 of 1959 (the suit by the 
mortgagors) and we are adopting the 
same course in these two appeals. The 
point for decision lies in a very 
aris- 
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ing for decision being a pure question 
of fact. whether any auction was held 
as a fact on 12-2-1959. and whether the 
third defendant became the highest and 
successful bidder. The trial of both the 
suits has been very protracted and a lot , 
of useless and irrelevant material had 
been let in in the trial of both the suits, 
In the course of the appeal. we noticed 
that the oral evidence is unnecessarily 
voluminous and. the result was that the 
irrelevant portion of the evidence has 
clouded the relevant portion of the evi» 
dence resulting in the learned Judge hime 
self getting involved in a discussion of 
unnecessary details and irrelevant partis 
culars, 

_ 2 The brief facts which led to 
fhis litigation may be stated:—~ 
ess Ty oos 


ose sse b.a bra are 


7 (His Lordship discussed the facts and 
evidence in the case and proceeded), 

The only question is whether there 
was a sale on 12-2-1959 and whether the 
sale was conducted in a valid and proper 
manner in accordance with the provisions 
of Section 69 of the Transfer of Property. 
Act. The burden of proof of establishing 
that a sale actually took place on 12-2« 
1959 is upon the mortgagee and the auc« 
fion purchaser, But the burden of prov= 
ing that the sale is invalid by reason of 
any infirmity or by reason of any fraud 
or collusion is. undoubtedly, on the 
mortgagors. As we gather from the judg~ 
ment, the three circumstances on the 
basis of which the trial judge mainly 
held that there was no sale and everys 
thing was vitiated by fraud and collu» 
sion, are as follows:-— ; 

i. The property is a valuable pro= 
perty worth about Rs. 12.000 to Rupees 
13,000. The property has been sold for 
a grossly inadequate price of Rs. 5,000/+ 
and that itself is evidence of fraud and 
collusion. 

2. There is no proof that the 3rd 
defendant had the means to pay the bid 
amount of Rs. 5,000/-, 

3. The evidence of the auctioneer 
and the entries in his records, the day 
books and the ledger, and the concerned 
receipts and the concerned counterfoils 
indicate that there was really no sale 
on 12-2-1959, but that later on, the auce 
tioneer had made some entries so as to 
make it appear that there was an auction 
sale on 12-2-1959, | 

3. On the question of the alleged 
Jnadequacy of the price, the learned 
Judge has completely misdirected him- 
self and he did not draw the proper 
inference from a crucial circumstance, 
though he has adverted to the same in 
paragraph 44 of his judgment, 


l tA E dea ling vee 
Lordship proceeded], 


with the facts his 
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The plaintifis, having created all the 
obstacles and having threatened the pro- 
spective purchasers, it ill becomes them 
(and they cannot obviously take advan- 
tage of their own wrong) to make a 
complaint that the property has been sold 
for an inadequate price. We have not 
the slightest hesitation in holding that 
for all the reasons mentioned above, the 
price fetched cannot be said to be so 
inadequate as to raise any inference of 
fraud and collusion. We are also of the 
opinion that the background of the case 
does not admit of any theory of fraud 
and collusion, because, even according to 
the plaintiff, the third defendant was pre- 
sent in the City Civil Court. and as soon 
as the application for injunction was 
dismi . he too went to the premises, 
where the auction was held under his 
very nose. Nothing is established to 
show that the first defendant colluded 
with the third defendant and held the 
auction in a clandestine manner. Mere 
use of the words “fraud and collusion” 
means nothing and there must be positive 
proof that there was collusion between 
the first defendant and the third defend- 
ant. On the other hand. evervthing was 
done openly and nothing was done in 
secrecy. The first defendant had clearly 
manifested her intention that she was 
bent upon the auction being held on 
12-2-1959. Some argument was advanced 
that the mortgagee was actuated by a 
bad motive and that that would also 
afford some evidence of fraud and col- 
lusion. We see no substance in this con- 
tention. 

It is settled law that a mortgagee is 
not a trustee for the mortgagor as re- 
gards the exercise of the power of sale. 
Power of sale is given to the mortgagee 
for his own benefit to enable the latter 
to realise his debt. The Court will not 
interfere merely to prevent its exercise 
contrary to the wishes or interests of the 
mortgagor, or even. if the mortgagee is 
seeking some collateral object and not 
merely the payment of his debt. The 
mortgagee is not a trustee for the mort- 
gagor of his power of sale and the Court 
will not enquire into his motives for ex- 
ercising it, so long as he acts with bona 
fides (vide the staternent of the law in 
Fisher and Lightwood’s Law of Mortgage. 
8th Edition, page 310 (Edn, 1969) — and 
also the statement of the law in 27 Hals- 
bury at page 302 para 567), We may first 
refer to the decision in Colson v. 
Williams, (1889) 61 LT 71 in which it is 
abserved that a mortgagee is not a trus- 
tee for the mortgagor of his power of 
sale, and the Court has nothing to do 
with the motives of the mortgagee in 
exercising it even though he (the mort- 
gagee) is guilty of spite in so doing. In 
that decision it is observed that the mort- 
gagee was the sole judge for deciding 
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when it is necessary for him to realise 
the security and that he can do so with- 
out any hesitation after giving a requisite 
notice to the mortgagor. In the case of 
a Private sale, mortgagee must act 
fairly and with bona fides and reason- 
able care and try his best to secure the 
maximum price, but in the case of an 
auction sale there is no question of the 
mortgagee taking any particular care or 
making gpecial efforts to secure a good 
price, because, so long as he does not in4 
terfere with the auction and entrusts the 
sale of the property to an auctioneer and 
if there is a free auction. the mortgagor 
must take the risk of whatever price the 
property fetches in the auction. We may 
next refer to the decision in Belton v. 
Bass, Ratcliff and Gretton Ltd., 1922-2 
Ch D 449. The following head-note in 
that decision brings out that in exercis- 
ing the power of sale, the mortgagee can 
himself advance money to the purchaser 
to purchase the property on the security 
of the mortgaged property and that the 
fact that the mortgagee was actuated by 
sie one, by itself, would not vitiate 
e sale: 


“B. J. B. mortgaged certain shares in 
a brewery company. The mortgagsees, 
who had full power to sell the shares, 
were desirous in 1914 of giving an option. 
to F. R. G. to purchase them at a future’ 
date. but were advised by their solicitors 
that this would not be within their 
powers. They then sold the shares to 
: R. G. at a fair price. and advanced 
him the whole of the purchase money 
without interest, and gave him the right 
to call on them to repurchase the shares 
at the price he gave for them at any 
time before 1-5-1917. The money so ad= 
vanced was secured by a deposit of the 
share certificate and by a promissory 
note, which, om the face of it. was ex 
pressed to be payable on demand. F. R. G, 
paid the mortgagees the purchase money 
before 1-5-1917. Im 1920. he sold the 
shares at a price considerably in excess 
of what he had paid for them. B. J. B, 
then brought an action. alleging that the 
transaction was not a valid sale. and 
claiming that the shares or their pros 
ceeds were still subject to redemption—+ 


_ Held, that the Court could not enw 
quire into the motives of the mortgazees, 
and that the transaction was a valid exs 
ercise of their power of sale”. 


4. Reference may be made to tha 
following observations of Russell, J. af 
pages 465 and 466— 


“At one time there was colour for 
the suggestion that the motive of the 
mortgagee in selling might be weighed as 
an element in considering whether @ 
mortgagee’s power of sale been or 
not validly exercised, 
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In Robertson v. Norris, (1858) 1 Giff 
421 at p, 424, Stuart V. C. cited Lord 
Eldon as an authority in favour of the 
principle that the mortgagee is a trustee 
for the benefit of the mortgagor in the 
exercise of his power of sale. and added 
that if he used the power for any pur- 
pose other than to secure repayment of 
the mortgage. to effect other purposes of 
is own or to serve the purpose of 
other individuals, that would be a fraud 
on the exercise of his power. and the 
S would be vitiated against the pur- 
aser. 


Sir George Jessel in the Court of 
‘Appeal would have none of this. The 
case is that of Nash v. Eads, (1880) 25 Sol 
J 95. The Court consisted of Sir George 
Jessel, and Cotton and Lush, L. JJ. and 
held that there was no foundation for this 
proposition. Sir George Jessel said: ‘The 
mortgagee was not a trustee of the power 
of sale for the mortgagor, and if he was 
entitled to exercise the power. the Court 
could not look into his motives for so 
doing. If he had a right to sell on Ist 
June’ and he then said. ‘The mortgagor 
is a member of an old county family, and 
T don’t wish to turn him out of his pro- 
perty. and will not sell it at present’ and 
then on Ist July, he said ‘I have had a 
quarrel with the mortgagor, and he has 
insulted me; I will show him no more 
mercy, but will sell him ‘up at once’, if 
all this was proved, the Court could not 
restrain the mortgagee from exercising 
his power of sale, except on the terms 
of payment of the mortgage debt. The 
Court could not look at the mortgagee’s 
motives for exercising his power. Lord 
Eldon had never said anything of the 
kind which Vice Chancellor Stuart sup- 
posed him to have said. The Vice Chan- 
cellor was entirely mistaken, and must 
have been citing the judgments to which 
he referred from his recollection, without 
looking at the reports. Of course, there 
were some limits to the powers of the 
mortgagee. He, like a pledgee ‘must con~ 
duct the sale properly. and must sell at 
a fair value, and he could not sell to 
himself. But he was not bound to abs- 
tain from selling because he was not in 
urgent want of his: money, or because he 
had a spite against the mortgagor’. I am 
unable accordingly to enquire into the 
motives of the defendants Bass. or to 
hold that the sale is vitiated because they 
desired to confer a benefit on the pur- 
chaser by selling to him upon terms, 
which included a fair price”. 


In the instant case, the mortgagee is not 
guilty of any fraudulent conduct. If 
sufficient number of bidders were not 
forthcoming, if better offers were not 
forthcoming, it is all because of the ob- 
structive tactics pursued by the mort- 

gagors, How can the mortgagors expect 
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bidders to assemble in large numbers 
when, in the morning of the 12th Febru- 
ary 1959, the mortgagorg presented a 
petition for the adjournment of the sale, 
which was disposed of only after the 
lunch interval on the 12th and when side 
by side, the mortgagors had been distri- 
buting pamphlets? The learned Judge 
has overlooked that the mortgagors 
brought upon themselves all the trouble, 
It is not the law that the mortgagee and 
the auctioneers should adjourn the sale 
merely because the property does nof 
fetch a price. fair according to the mort- 
gagors. and there are not large number 
of bidders participating in the auction, 
The bidders’ list. Ex, A-43, shows that 
several persons participated and there were 
Several bids and ultimately the property 
was knocked down in favour of the thi 

defendant for the sum of Rs. 5,000/~. The 
learned Judge was, therefore. not right 
in so far as he was influenced by the fact 
that the relationship between the mort- 
gagors and the mortgagee was not cordial 
and that the mortgagee was determined 
to have the auction held on 12-2-1959. 


5. On the second question about 

the means of the third defendant, we find 
it impossible to accept the reasoning of 
the learned Judge. 
(His Lordship dealt with the evidence 
and facts and proceeded.) It is meaning- 
less to say that several people met to- 
gether at the premises at 4-30 p.m. and 
dispersed without the auction being held. 
This evidence is too artificial and incredi-« 
ble because the first defendant was deter- 
mined to have the auction held on the 
12th itself, 


6. For all these reasons, both the 
appeals are allowed. The suit, O. S, 
No, 992 of 1959, is decreed and the suit, 
O. S. No. 2701 of 1959, is dismissed, The 
plaintiff in O. S., 992 of 1959 will have 
his costs in the trial Court as well as in 
the appeal in A. S, 737 of 1963. The ap- 
pellants in A. S. 132 of 1965 will be only 
entitled to the court-fee paid in the mem« 
orandum of appeal in this Court. There 
will be no counsel's fee in A, S. 132 of 
1965 either in this Court or in the trial 
Court in O, S. 2701 of 1959, where the 
parties will bear their own costs. In 
other words, the plaintiff in O. S. 992 of 
1959 will have his costs both in the trial 
Court and in the appeal in A. S. 737 of 
1963. as against the three defendants in 
O. S. 992 of 1959. who are also respond- 
ents in A. S, 737 of 1963. The 
trial Court will proceed with the enquiry 
into the mesne profits in O, S. 992 of 1959 
and complete the enquiry expeditiously. 


Appeals allowed. 
———_____-» 
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Rangammal, Appellant v. Minor Appas 
sami and others, Respondents, 
_ _ Second Appeal No. 1153 of 1968. Dj- 
4-2-1972. against decree of Sub-J.. Than- 
favur in Appeal Suit No. 106 of 1967, 
_ Index Note:— Civil P. C. (1908), 
Order 32, Rule 3 — Where the minor’s 
interests had been adequately safeguarded 
by his natural father by representing him 
kn the suit, the mere absence of a formal 
order appointing the natural father as 
@uardian-ad-litem, will not vitiate the 
decree against the miner. (1903) ILR 30 
Cal 1021 (PC) and AIR 1916 Pat 267 and 
AIR 1965 Cal 562 and AIR 1920 Bom 32 
and AIR 1928 Cal 844 and AIR 1915 All 
62 (2) and AIR 1924 Mad 763, Rel. on; 
AIR 1968 SC 954, Ref. (Para 10) 
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AIR 1915 All 62 (2) = ILR 37 All 
179. Bhagwan Dayal v, Param 


Sukh 

(1903) ILR 30 Cal 1021 = 30 Ind 
App 182 (PC), Walian v. Banke _ 
Behari Pershad Singh 7,9 


R. Gopalaswami Iyengar and M. Shri- 
mivasan, for Appellant; R. N. Kothande-+ 
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JUDGMENT :— The defendant is the 
appellant. The suit is for (1) a declara- 
tion that the decree in O. S, No. 344 of 
1957 on the file of the District Munsif’s 
Court. Pattukkottai, and the decrees in 
Appeals awarding 1/6th share to the 1st 
defendant herein are not binding on the 
plaintiff. (2) for a declaration. that the 
first defendant herein is entitled only to 
n/12th share in the suit properties and 
(3) for a permanent injunction restrain- 
ing the first defendant from taking fur- 
ther proceedings in_ pursuance of the de~ 
cree passed in O. S. No. 344 of 1957 on 
the file of the District Munsif’s Court, 
Pattukottal One Appasami had two 
sons Ramasami and Veeraswami. On 
the death of Appasami. his 1/3rd share 
fn the joint family properties devolved 
on on his ` widow Nagammal and the said 
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Appasami (Raghavan J.J A.L EÈ 
two sons Ramaswamf and Veerasami, 
Veerasami died leaving defendants 1 and 
2, his widows and adopted son (plain- 
tif}. whom he adopted on 27-4-1956 
prior to his death. The plaintiff. as such 
adopted son of Veerasami became entitl+ 
ed to a half share in the 1/3rd share to 
which Veerasami was entitled. The res 
maining half share devolved on his 
widows, defendants 1 and 2, 


2. The case of the plaintiff is that 
he is entitled to 2/12th share. defendants 
l and 2 to 1/12th share each. the third 
defendant namely Ramasami is entitled 
to 1/3rd and Nagammal entitled to the 
other 1/3rd share, The first defendant, 
one of the widows of Veerasami filed 

S, No. 344 of 1957 in the District 
Munsifs Court. Pattukkottai claiming 
that she is entitled to 1/6th share and 
for partition and separate possession of 
l/6th share. The third defendant Rama-+ 
swami, in this Suit, was the first defen 
dant in that suit. The plaintiff herein 
was the second defendant and the second 
defendant herein was the third defens 
dant. Nagammal was impleaded as a 
fourth rrepa in that suit. The plain- 
tiff in O. No. 344 of 1957 obtained a 
decree oe ‘partition and separate poss 
session of her 1/6th share and the des 
cree was confirmed in appeal 


3. The case of the plaintiff in this 
suit is that the decree passed in O, S, 
No. 344 of 1957 is not binding on him 
as he was not represented at all by any 
guardian ad.litem in the said suit. No 
one was appointed as guardian ad litem 
as the court did not pass anv order ap- 
pointing the third defendant herein or 
any one else as the guardian. The plain- 
tiff contended that he was not represented 
et all in that suit and he has filed the 
present suit for the reliefs metioned 
above, 


4, The first defendant filed a writ+ 
ten statement denying the adoption by 
Veerasami and stated that the plaintiff 
was fully represented in O. S. No, 344 
of 1957 and in the appeals therefrom, that 
defendants 2 and 3 herein expressed their 
willingness in the former suit to be the 
guardian to the plaintiff herein, that the 
second defendant actually filed a written 
statement. that the father of the pdlain- 
tiff was mentioned as the guardian in 
the trial Court and it was he who filed 
the appeal to the Sub-Court and the 
second appeal to the High Court. that 
the first defendant filed an application 
for passing a final decree and the present 
plaintiff put forward the same conten- 
tions as he is now putting forward in 
the present suit. that the trial Court dis- 
missed the final decree application. but 
it was set aside by the High Court in 
C. R. P. No, 2424 of 1961 and that the 
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plaintiff Is debarred from filing this suit 
and the suit is barred by res judicata. 


5e The trial Court held that, not- 
withstanding the absence of a formal 
order of appointment of a guardian ad 
litem for the minor in the former suit, 
mo prejudice had been caused to the 
Minor on account of the same. that the 
minor was substantially represented in 
the former suit and that the decision in 
O. S. No. 344 of 1957 and appeals there- 
from are binding on the plaintiff. The 
trial Court also negatived the adoption 
put forward and held the present suit was 
barred by res judicata by reason of the 
decision in O. S. 344 of 1957 and the 
suit was accordingly dismissed. 


6. The plaintiff filed A. S. No, 106 
of 1967 to the Sub-Court Thanjavur and 
the learned Judge allowed the appeal 
holding that the decree in O. S. No. 344 
of 1957 on the file of the District Munsif, 
Pattukkottai is not binding on the plain- 
tiff and directed the District Munsif to 
reopen the suit on file and proceed with 
the suit after appointing a guardian ad 
litem. The defendant has filed the above 
second appeal. 


7. The learned counsel for the ap- 
pellant contended (1) That notwithstanding 
(absence of) the formal order appointing a 
guardian ad litem. notices for the guar- 
dian were taken out and the guardians 
were proceeding to protect the interests 
of the minor and on this account, no 
prejudice has been caused to the: minor, 
and (2) that the order of the Court below 
to reopen the trial in O. S. 

1957 is illegal, Normally. when a minor 
defendant is not represented at all, he 
is not a party to the suit and the decree 
as against him is a nullity. but the ques- 
tion for consideration is whether the 
court which has recognised the guardian 
ad litem, but has made no formal ap- 
pointment there is substantial representa~ 
tion of the minor in the proceedings. A 
similar question arose for consideration 
in Walian v. Banke Behari Pershad Singh. 
(1903) ILR 30 Cal 1021 (PC). There a 
suit was brought against a minor, but 
no order for appointment of a guardian 
ad litem was applied for and none was 
made in the plaint. However. the mother 
of the minor was described as his guar- 
dian. The mother appeared throughout 
the proceedings in the suit as the minor’s 
guardian. A decree was passed against 
the minor. In the decree and in the ex- 
ecution proceedings. the mother was des- 
cribed ag minor's guardian. In a suit 
brought by the minor on his attaining 
majority. to set aside the decree passed 
against him. on the ground that no guar- 
dian ad litem has been appointed. as 
required by Order XXXII, Rule 3. the 
Privy Council held that the absence of 
a formal order of appointment was not 
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fatal to the suit unless it is shown that 
the defect in procedure prejudiced the 
minor, Their Lordships observed that 
there is nothing in the proceedings in 
that suit to suggest that the interests of 
the minor were not duly protected by the 
mother or that the defect in procedure 
had prejudiced the minor and ultimately, 
the Privy Council held that the decree 
is binding on the minor, 


8 It is clear that the above irs 
regularity will vitiate the decree if there 
is prejudice to the minor’s interest, as 
was held in Sadashiv v. Trimbak, ILR 
44 Bom 202 = (AIR 1920 Bom 32) and 
TLR 55 Cal 1241 = (AIR 1928 Cal 844), 
{Shaik Abdul Karim v. Thakurdas) & ILR 
37 All 179 = (AIR 1915 All 62 (2)): (Bhag- 
wan Dayal v, Param Sukh). Wallace, J, 
in Thirumalacharyulu v, Ammisetti Vens 
kiah, 46 Mad LJ 363 = (AIR 1924 Mad 
763) held that no irregularity by way of 
omission to send a notice ag required 
under Order XXXII. Rule 3 (5) of the 
Civil P. C. will operate to render void 
‘the Presumed representation of the minor 
in a suit by a guardian ad litem appoints 
ed for him. unless such an omission has 
in fact prejudiced his defence and thaf 
such prejudice is not a matter of as~ 
sumption or presumption but of proof, 
In Ram Chandra v. Man Singh, AIR 
1968 SC 954, where the general princi- 
ple that if a decree is passed against a 
minor without appointment of a guardian, 
the decree is a nullity and is void and 
not merely voidable has been laid down, 
and the said principle was made applic. 
able to the case of a lunatie under 
Order 32, Rule 15 (3), Civil P. C. 


9. In the present case, what has 
happened is that an application for ap- 
pointment of a guardian was filed in I. A, 
242 of 1958 supported by an affidavit — 
Ex, A-3. The third defendant who was 
the natural father of the plaintiff was 
proposed as guardian and the affidavit 
in support of the application contained 
an averment that Ramaswami, the natu- 
ral father. has no adverse interest against 
the minor and that he was a proper per- 
son to be appointed as guardian. The 
affidavit also contained an averment that 
fn case Ramasami was not willing to act 
as guardian. a Court guardian may be 
appointed. The court issued notice on 
28-2-1958 on the application and the ap- 
plication was posted to 3-3-1958. Rama- 
swami, the natural father was served 
with notice. The application was called 
On 3-3-1958 and Ramaswami expressed 
his willingness to be the guardian, 
Krishnammal. that is. ‘the adoptive 
mother. also appeared on that day and eX- 
pressed her willingness to be the guardian 
and Krishnammal would appear to have 
filed a vakalat also, dt. 3-3-1958 (Ex. A-2), 
It may be noted that although Krishnam- 
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mal’s name was not mentioned in the 
affidavit filed in support of the applica- 
tion, she appeared in Court and expressed 
her willingness to be appointed as guar- 
dian and in fact filed a vakalat represent- 
ing as guardian. Ramasami who had no 
interest adverse to that of the adopted 
son represented his son in the further 
proceedings and he filed an appeal against 
the preliminary decree on his behalf and 
as guardian of his son and in the second 
appeal. in the High Court he represented 
the minor's interest. He put forward 
the adoption of the minor in the above 
proceedings and no contention was put 
forward by him contrary to the minor’s 
interest. In the above circumstances, it 
cannot be said that any prejudice has 
been caused to the minor on account of 
the formal defect in not passing a formal 
order appointing him as guardian ad litem 
to the minor. A Full Bench of the Patna 
High Court in Ram Asray v. Sheonandan, 
AIR 1916 Pat 267 (FB). held that where 
in a suit any application of guardian ad 
litem is made and the guardian nominat- 
ed in the application is allowed to re- 
present the minor at the trial, a mere 
omission to make a formal order of ap- 
pointment as guardian is not fatal to 
the suit. In Nirmal Chandra v, Khandu 
Ghose, AIR 1965 Cal 562 a similar view 
was taken. Banerjee, J. at page 569 ob- 
serves as follows: 


“The doctrine of substantial repre- 
sentation is a matter’ of substance and 
not of form. Where a minor who was ef= 
tectively represented in a suit by a guara 


dian. although not formally appointed, - 


suffers no prejudice on account of the 
informality, the absence of a formal order 
of appointment of a guardian is not fatal 
to the suit. In this view I find support 
from the following observations of the 
eo” Council in (1903) 30 Ind App 182 


10. Following the above decis 
sions, I am of opinion that the minor's 
interests have been adequately safe- 
guarded in the former suit by the natu~ 
ral father of the minor representing him 
and taking part in the proceedings in the 
court and the mere fact that a formal 
oner was not passed will not yitiate 
the decree, and that there has been a 
substantial representation of the minor 
in the former suit. In the result. the 
second appeal is allowed. There will be 
no order as to costs, No leaye, 


Appeal allowed, 
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SADASIVAM AND V, RAMASWAMI, JJ. 


The State of Madras, Appellant v. 
Balamanavala Reddiar and another, Res- 
pondents. 


Appeals Nos. 427 and 446 of 1964, D/« 
31-8-1971. against decree of Sub-J.. Sivas 
ganga in O. S. Nos. 26 and 13 of 1962, 


(A) Madras Estates (Abolition and 
Conversion into Kyotwari) Act (26 of 
1948), Section 64-C — Finality of orders 
— Decision of Settlement Officer on ques- 
tion whether certain land is ryoti land or 
not — Suit for declaration of title and 
injunction in respect of land is not barred 
by decision. 


\ 

The decision of a Settlement Officer 
whether a land is ryoti land or not is 
only for the purpose of granting a ryot- 
wari patta and it is only an incidental 
determination for the purpose of grant- 
ing patta. Seetion 64-C therefore, does 
not bar suit for declaration of title and 
injunction. Case law discussed. 

(Paras 9, 11, 12) 


(B) Constitution of India, Art. 226 — 
Res judicata — Dismissal of petition 
against order of Settlement Officer under 
Madras Estates (Abolition and Conversion 
into Ryotwari) Act refusing to grant ryot- 
wari patta does not bar a suit for declara- 
tion of title and injunction in respect of 
the land — (X-Ref:— Civil P. C. (1908), 
Section 11) — (X-Ref:— Madras Estates 
(Abolition and Conversion into Ryotwari) 
Act (26 of 1948), S, 64-C), 


The finality of orders under $, 64-C 
of the Abolition Act is only for the pur- 
poses of that Act and they have no effect 
in a suit for declaration of title. The 
decision of the Settlement Officer whether 
a land is a ryoti land or not in an order 
passed in summary proceedings solely is 
for the purpose of granting ryotwari patta. 
Therefore. merely because the decision of 
High Court on the writ petitions filed by 
the landholders challenging the order of 
the Settlement Officer refusing to grant 
them ryotwari patta went against them 
it cannot be said that the decision bars 
a subsequent suit filed by the landholders 
for injunction and declaration of their 
title, The jurisdiction of High Court in 
the writ proceedings is only to see whe- 
ther there is an error apparent on the 
face of the record in the orders of the 
Settlement Officer in refusing to grant 
patta to the landholders. The decision is 
not based on all the materials. 

(Paras 17. 20): 

Cases Referred: Chronological Paras 
Co 2 Mad LJ 281 = ILR (1969) 

2 Mad 42, State of Madras v. "a 

_Ramaligasamigal Madam 9 
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AIR 1968 SC 985 = (1968) 3 SCR 
91, P. D. Sharma v. State Bank 
of India 

AIR 1968 SC 1196 = go 2 ee 
LJ 92. Virudhunagar S. R. Mill 
v. Govt. of Madras 

AIR 1968 SC 1328 = (1968) 2 SCR 
848. Sobhag Singh v. Jai Singh 

AIR 1968 SC 1370 = (1968) 2 SCR 
887. Union of India v. Nanak 


Singh 
RE 1 Mad LJ 354 = 79 Mad LW 
205, Valathar Moopanar v. Board 
of Revenue 5 
AIR 1965 SC 1153 == (1965) 2 SCR 
547, Eke v. State of 
Gujar 
AIR ee. SC 1514 = (1965) 2 SCR 
868, Joseph v. State of Kerala 
(1964) S. A. No. 1773 of 1964 (Mad) 9 
AIR 1961 SC 1457 = (1962) 2 Mad 
LJ 16, Daryao v. State of U. P. 
(1958) 2 Mad LJ 585 = 72 Mad LW 
1, State of Madras v. Estates 
Abolition Tribunal 5. 6, 7 
(1956) 1 Mad LJ 382, Thiruvadathu- 
rai Mutt v. Estates Abolition Tri« 
bunal Madurai 
AIR 1947 Mad 276 = ILR (1947) 
Mad 505 (FB), Swaminatha Odayar 
v. Asan Md. Rowther 
AIR 1942 Mad 258 = (1942) 1 Mad 
LJ 49, Nallamuthu Pillai v. 
Thirumalai Ayvangar 6 
AIR 1940 PC 7 = 67 Ind App 4, 
Babu Bhagwandin v. Gir Bar 
Saropp 7 
AIR 1940 Mad 523 = (1940) 1 Mad 
LJ 791, Gopala Chettiar v. Aras- a 
appa Pillai 8 
AIR 1934 Mad 221 = 66 Mad LJ 
338. Merali Ambalam v. Shan- 
mugha Rajeswara Sethupathi 
AIR 1928 Mad 1122 = ILR 52 Mad 
332, Raia Rajeswara Sethupati v. 
Muthudayan 10. 17 
AIR 1923 PC 217 = 1923 Mad WN 
702, Raja Srinath v. Maharaja 


Pratap 
AIR 1920 Mad 558 = ILR 43 Mad 

859. Apparao v. Gurraju 10, 11 
AIR 1920 Mad 893 = 51 Ind Cas 

318. Narayanasami v, Kamanna 


Addl, Govt. Pleader and S, T. Rama- 
lingam. for Appellant: A. Sundaram Iyer 
and P. Balasubramanian. for Respondents. 


JUDGMENT:— The State of Madras 
represented by the District Collector of 
Ramanathapuram at Madurai has prefer- 
red these appeals App. Nos. 427 of 1964 
and 446 of 1964. against the decrees and 
judgments in O. S, No. 26 of 1962 and 
O. S. No. 13 of 1962 respectively on the 
file of the Subordinate Judge’s Court, 
Sivaganga. decreeing the suits for dec- 
laration and injunction as praved for with 
costs. The properties comprised in these 
suits are situate in Chittikurichi village 
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and they are claimed by the plaintiffs in 
the suits as ryoti lands, which were punja 
from prior to the enactment of Madras 
Act I of 1908. The Additional Assistant 
Settlement Officer, Aruppukottai, ordered 
the issue of ryotwari pattas to the plain- 
tiff in each of the suits under the Madras 
Act XXVI of 1948. But the Settlement 
Officer in suo motu proceedings get aside 
the orders on the ground that AS suit 
lends are part of tank bed. 
successfully invoking the writ 





mire 
tiff in each of these appeals filcd the 
above suits. The learned Subordinate 
Judge found that the suit lands are ryoti 
lands and not tank bed and rejected the 
contentions of the appellant that the 
Civil Court had no jurisdiction to trv the 
suits. that by virtue of Section 64-C of 
Medras Act XXVI of 1948 the decision of 
the Settlement Officer that the suit lands 
are tank bed lands is final and cannot 
be questioned in any Court of law and 
that the decision of this Court in the writ 
petitions filed by the respondent-plaintiff 
in each of these appeals will operate as 
res judicata and in the result decreed 
the suits as praved for with costs. 

2. The learned Assistant Govern- 
ment Pleader mainly argued the appeals 
on two grounds, namely. that the finding 
of the Settlement Officer that the suit 
Jands are tank bed lands is final and can- 
mot be questioned in a Civil Court and 
that the decision of this Court in the 
writ petitions filed by the plaintiffs will 
operate as res judicata, On the evidence 
in this case, there can be no doubt that 
the learned Subordinate Judge has cor- 
rectly found that the suit lands are ryoti 
lands. 

3. We shall first consider the 
character of the suit lands in O. S. 26 of 
1962, on the file of the Subordinate 
Judge's Court, Sivaganga Ex, A-1 is a 
Tegistration copy of a lease deed dated 
27-10-1901 executed by Thirumania Pillai 
in favour of Alagirisami Reddiar. It is 
clear from the recitals in the document 
that Alagirisami Reddiar purchased the 
property in a Court auction held on 
10-10-1896 in execution of the decree in 
O. S. 1083 of 1896. on the file of the Dis- 
trict Munsif’s Court, Manamadurai. It 
has been produced by the plaintiff as his 
document of title and his son-in-law 
P. W. 1 Sundararaja Reddiar referred to 
it in his evidence. though he does not 
personally know about the transaction 
The property covered by Ex. A-1 is des- 
cribed as lying to the north of Peria 
Kanmoi sluice and the upper bund of 
kanmoi and east of the kanmoi bund, 
The total extent of the land is given as 
164 kulis in inam paimash No, 73. Ex. A-2 
is a registration copy of a sale deed dated 
28-6-1909 executed by one Annamalai 
Chettiar in favour of Thiruvengada 
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Reddiar. the father of P, W, 1 Sunda. 
maja Reddiar. and Subba Reddiar. the 
father of the plaintiff P, W, 2 Balamana- 
val Reddiar. It is clear from the recitals 
fn the document that the property was 
purchased by Somasundara Chettiar 
vagaira in a sale held in execution of the 
decree in O. S. No, 1900 of 1933 on the 
file of the Subordinate Judge's Court, 
Madurai. The sale deed in favour of Annas 
malai Chettiar has not been produced in 

is case. Though it is clear from the 


description of the property that it relates ` 


to Paimash No. 73, itisalsodescribed as 
lying south of the punja lands of Alagi-« 
riswami diar, evidently referred to 
in Ex. A-1. The property is described as 
lying to the north and east of the kanmoi 
bund. Ex, A-3 is a registration copy of 
a sale deed executed by Subba Reddiar 
in favour of his Balamanavala Reddiar, 
the plaintiff in this suit, in respect of 
his share. Ex. A-4 is a registration copy 


of a sale deed executed by Thiruvengada. 


Reddiar, the father of P. W. 1. in favour 
of Ethiraj Chettiar and Ethiraj Chettiar 
has in his turn sold the property to the 
plaintiff under Ex. A-5 dated 29-4-1935. 
Thus the plaintiff claims title to the pro- 
perty claimed by him by virtue of the 
above title deeds relied on by him. He 
has produced the pattas Exs. A-6 to A-20 
issued by the Rameswaram Devastanam 
as the melwaramdar to him and his pre« 
decessors-in-title and they range from the 
year 1911 onwards. The plaintiff has also 
produced the receipts showing payment of 
kist by him and his predecessors-in-title, 


bee one ane mae t.e e aed ora esi 


(Discussion of evidence omitted), ` 
The learned Subordinate Judge has right 
ly rejected the evidence of the defence 
witnesses and found on ample materials 
that the plaintiff and her predecessors-in« 
interest were in possession of the suit 
land as ryoti land, 


4, Section II of the Madras Esta~« 
fes (Abolition and Conversion into Ryote 
wari) Act XXVI of 1948, hereinafter rea 
ferred to as the Abolition Act deals with 
grant of ryotwari pattas in respect of 
ryoti lands. Every ryot is entitled to a 
ryotwari patta in respect of his ryotil 
Tands which. immediately before the noti« 
fied date were properly included. or. 
ought to have been included in his’ hold- 
ing, subject to the proviso that a person 
who has been admitted into possession 
of any land by a landholder on or after 
ist July 1945 cannot claim any such 
ryotwari patta without prior examination 
by the Government of all the circum- 
stances of his case. Under Section 2 (1} 
of the Abolition Act all expressions de« 
fined in the Estates Land Act shall have 
the same respective meanings as in that 
Act with the modifications, if any, made 
by the Abolition Act. Under S, 3 (16) of 


State of Madras v, B, Reddiar 


A.L R 


the Madras Estates Land Act, ‘ryoti land’ 
is defined as follows: 


_  “Ryoti land means cultivable Jand 
in an estate other than private land but 
does not include— (a) beds and bunds of 
tanks and of supply. drainage, surplus or 
irrigation channels; (b) _threshing-floor, 
cattle-stands, village-sites, and other lands 
situated in anv estate which are set aparf 
for the common. use of the villagersy 
(c) lands granted on service tenure either 
free of rent or on favourable rates of ren? 
if granted before the passing of this Act 
or free of rent if granted after that date, 
$0 long as the service tenure subsists”. 
Having regard to the above definition of 
ryoti land. it is obvious that it clearly 
excludes beds and bunds of tanks and of 
supply. drainage. surplus or irrigation 
channels, It has been pointed out in 
Meeralli Ambalam v. Shanmugha Reies- 
wara Sethupati. 66 Mad LJ 338 at p. 34L 
= (AIR 1934 Mad 221) that a certain 
Tand is either ryoti or tank-bed and un- 
less it ceases to possess the character of a 
tank-bed, it cannot be ryoti. In Nara- 
yanasami v, Kamanna, AIR 1920 Mad 893 
a Bench of this Court has held that a 
land which is a tank-bed. i e., which has 
been continuously used for the storage 
of water, is not ryoti and a suit to eject 
a tenant, from such land is cognisable by 
the Civil Court. It has however been 
held in that decision that where the user 
of the tank for that purpose has been 
abandoned and the land has lost its 
cheracter as tank-bed at the date of the 
suit, the suit is not cognisable by the 
Civil Court. It is observed in that deci« 
sion that Section 3 (16) of the Madras 
Estates Land Act suggests its application 
to land which had not lost its character 
as tank-bed when the Act came into force. 
But the words ‘tank’ and ‘tank-bed’ are 
not defined either in the Madras Estates 

d Act, or in the Abolition Act. Dif- 
ficulties can arise only when there are 
no survey and settlement records clearly 
showing the nature of the land as tank, 
or tank-bed, or ryoti land. Though the 
Jandholder as the proprietor of the .bed 
of the tank normally allows persons to 
cultivate the same without prejudice to 
the rights of the ryots under its avacut, 
he cannot convert what was really a 
fank-bed into either his private land, or 
ryoti land. 


5. ‘nm Valathar Moopanar v, Board 
of Revenue, 1966-1 Mad LJ 354, it has 
been held that a patta can issue under 
Section 11 of the Abolition Act only in 
respect of ryoti lands and that it is too 
much to contend that a tank is a ryoti 
land as it is outside the purview of a 
ryoti land as defined in the Estates Land 
Act. It is clear from the facts of that 
case that the landholder had allowed the 
applicant for the ryotwari patta to culti= 
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wate the tank bed, which was not ger 
ly used as an irrigation source of 
time. In 66 Mad LJ 338 = (AIR joa 
Mad 221) it was held that lands in an 
estate did not cease to be tank-bed mere- 
ly because cultivation was carried on. 
Tt is pointed out in the decision that, culti- 
vation or absence of cultivation is not 
the proper test for determining the | 

bed and that tank-bed would include all 
the lands that will be submerged when 
water is stored in the tank to its full 
fank level, But as pointed out in State 
of Madras v, Estates Abolition Tribunal, 
1958-2 Mad LJ 585 it is only an initial 
presumption that lands near a tank-bed 
that are liable to submersion when the 
tank is at full level from part of the 
fank-beq and that it is rebuttable ag in 
many cases it may not be so as even 
lands that are liable to submersion can 
be privately owned. It is pointed out at 
fpage 589 of the decision that the above 
initial presumption may not apply when 
the land is shown to be included in the 
patta of a ryot even though the land is 
registered only as dry. It is pointed out 
at page 588 of the decision that the ini- 
tial presumption that lands liable to sub= 
mersion are tank-bed lands would lose 
much of its strength whenever it appears 
that the depth of the water likely to 
stand on the land would be very little. or 
that the period of submersion would be 
very short. 

6. There is clear distinction be 
fween tank-bed lands and foreshore lands 
and this has been recognised in a num= 
ber of decisions. In Nallamuthu Pillai 
v. Thirumalai Iyengar, 1942-1 Mad LJ 49 
m: (AIR 1942 Mad 258) a Bench of this 
Court affirmed the judgment of Wads~ 
worth, J, in S. A. No. 542 of 1937 which 
is also reported in. the same page. The 
decision deals with rights of persons own- 
fing lands on patta within the water 


spread of a Government tank to construct > 


bunds on their patta lands so as to pro-= 
fect those lands from damages due to 
submersion. It was held in that decision 
that the ryots in the ayacut having be- 
come entitled to have their lands irri- 
gated with water standing on the said 
foreshore lands, any one who interfered 
with the customary supply interfered 
with rights recognised by law and was 
therefore subject to the injunction of the 
Court. It is clear from the decision that 
submersion of lands on the foreshore of 
a tank when it is full is no uncommon 
occurrence and is a feature of the re- 
cognised irrigation system, In 1958-2 
Mad LJ 585 the claim of one Peria Pap- 
ammal was rejected by the Additional 
Assistant Settlement Officer solely on the 
“ground that the lands are foreshore lands 
Hable to submersion and that as water 
may stagnate on them, it is not desirable 
fo allow the lands to be cultivated and 
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that the Jands are required for the tank. 
Balakrishna Iyer, J. has, if we may say 
so with respect, rightly commented that 
as an officer of the Revenue department, 
he should have been aware of the signis 
ficance of what constitute the foreshore 
lands as distinct from the tank-bed. The 
tribunal in that case did not consider 
whether the lands were part of the tank- 
bed, or whether. though these lands lay 
fn the foreshore of the tank. they did 
not form part of the bed of the tank and 
hence the learned Judges remanded the 
matter to the Tribunal, It is also point- 
ed out in that decision that it would be 
desirable to have plans prepared show- 
ing the levels and the other details. Tf 
the decision in these appeals had depend- 
ed merely on cultivation of the lands, 
we would have been put to the necessity 
of adopting a similar course of remand- 
ing the suits and directing the parties to 
furnish such data. In W. P. 704 of 1958, 
on the file of this Court, it is pointed 
out that there is a clear distinction be- 
tween a tank or eri proper and a land 
liable to submersion forming the fore- 
Shore of such tank and this Court refused 
to interfere with the order of the Tri- 
bunal confirming the order of the Assis- 
tant Settlement Officer granting patta to 
the landholder in respect of the said 
foreshore land as his private land, 

7. The learned Subordinate Judge 
has rightly relied on the followińg pas- 
sage in 1958-2 Mad LJ 585, 589, as ap~ 
plying to the facts of the present suits 
aptly and with considerable force:— 


_ “When land liable to submersion is 
registered in the zamindar’s accounts as 
patta (ryoti land) and there is no reason 
to suppose that the registration has been 
brought about improperly and with a 
view to avert the consequences of im- 
pending legislation, it would be right to 
recognise the registry, which would be 
of considerable evidentiary value in decid- 
ing whether the land is ryoti or patta 
land. Again. where the land has been 
dealt with, that is to say. bought or sold 
or mortgaged as patta land for a number 
of years it would be right to treat it as 
ryoti or patta land. Even where there 
has been no sale. exchange or mortgage, 
it would still be right to treat the land 
as patta land where the land has been 
shown to be continuously cultivated for 
a long period of years. Here one word of 
caution igs necessary. It is customary in 
several parts of the State to allow ryots 
to cultivate beds of tanks during periods 
when water has receded in the tank and 
such cultivation will not interfere with 
the effective use of the tank as a source 
of irrigation. Such fugitive cultivation, 
however, should not. be treated as evi- 
dence that the land ig patta land”, 

It could not be said that the cultivation 
of the suit lands by the plaintiffs in these 
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suits and their predecessors-in-title. from 
long prior to the Madras Estates Land 
Act, 1908, coming into force is fugitive 
cultivation which can be attributed to 
inaction or connivance on the part of 
the landholder. Apart from the fact of 
cultivation of the lands from the begin- 
ming of the century, the predecessors-in- 
interest of the plaintiffs had dealt with 
the suit properties by way of sale and 
obtained pattas from the Jandholder under 
Madras Act I of 1908. The plaintiffs have 
mentioned in the plaints about the grant 
of patta by the landholder and the ap- 
pellant has not pleaded in the written 
statements that such pattas were granted 
improperly without regard to the provi- 
sions of the Madras Estates Land Act. 

8. In Gopala Chettiar v. Arasappa 
Pillai, 1940-1 Mad LJ 791 at p. 794 = 
(AIR 1940 Mad 523) it has been 
held that having regard to Chapter IV 
of the Madras Estates Land Act. a patta 
granted by a landholder in respect of a 
ryot’s holding is strong prima facie evi- 
dence of title and, as pointed out by the 
Privy Council in Raia Srinath v. Maha- 
raja Pratap, 1923 Mad WN 702 = (AIR 
1923 PC 217) a patta granted by a zamin- 
dar to his ryot is practically a title deed 
to the latter in respect of his holding. 
Such a patta stands on a totally different 
footing from a ryotwari patta granted by 
the revenue authorities in respect of 
lands in a Government village, which is 
only a bill showing the assessment of the 
land and not a title deed. Thus there 
can be no doubt in this case that the suit 
lands were ryoti lands and they were 
not tank bed lands even at the commence- 
ment of the Madras Estates Land Act. 

9. The learned Assistant Govern- 
ment Pleader referred to the finality of 
the orders of the Board of Revenue under 
Section 64-C of the Abolition Act. In 
State ‘of Madras v. Ramaligasamigal 
Madam, (1969) 2 Mad LJ 281, a Bench 
of this Court, to which one of us was a 
party, has held that the finality under 
Section 64-C of the Abolition Act is only 
in respect of matters to be determined 
for the purpose of that Act. that the 
decision of a Settlement Officer whether a 
land is ryoti land or not is only for the 
purpose of granting a ryotwari patta and 
that it is only an incidental determina- 
tion for the purpose of. granting patta 
and hence Section 64-C of the Abolition 
Act cannot be held to bar a suit for 
declaration of title and injunction. The 


scope, of the above decision has been con-- 


sidered at length by Natesan, J. in S. A. 
No. 1773 of 1964 (Mad). on the file 
of this Court. It is really unnecessary 
to reiterate the several grounds on which 
the ratio of the above Bench decision is 
based. It is enough to refer to a few 
leading decisions as to the effect of such 
finality clause in similar provisions con< 
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tained in the Madras Estates Land Act, 

10. In Swaminatha Odayar v 
Asen Md. Rowther, ILR (1947) Mad 505 
= (AIR 1947 Mad 276) (FB) it has been 
held by a Full Bench of this Court that 
a Civil Court has the right to enquire 
into question of title to land forming 
part of an estate. within the meaning of 
the Estates Land Act and to give con= 
sequential relief, provided that the relief 
is not one in respect of which the re 
venue Court has exclusive jurisdiction. 
A reference to the Full Bench was made 
on account of the conflict of decisions bes 
tween Apparao v. Gurraju, ILR 43 Mad 
859 = (AIR 1920 Mad 558) and Raja 
Rajeswari Sethupati v. Muthudayan, ILR 
52 Mad 332 = (AIR 1928 Mad 1122). If 
is pointed out in the above Full Bench 
decision that the conflict is merely with 
regard to the effect of a decision of a 
Tevenue court on a suit filed subsequent- 
ly in a Civil Court and what the Court 
had to consider in the case before 
the Full Bench was whether the suit was 
one which fell within Section 189 (3) of 
the Madras Estates Land Act. It has 
been pointed out in the decision that a 
perusal of the schedule to that Act makes 
it clear that it is not a suit which is 
triable by a revenue court, that the Civil 
Court has the right to enquire into the 
question of title to land forming part of 
an estate within the meaning of the 
Estates Land Act and to give consequens 
tial relief provided that the relief is nof 
one in respect of which the revenue 
court has exclusive jurisdiction. 

HH. In Venkatarama Rao v, Vens 
kayya, 1954-2 Mad LJ 1, a reference was 
made to Full Bench to resolve the con- 
flict between ILR 43 Mad 859 = (AIR 1920 
Mad 558) and ILR 52 Mad 332 = (AIR 
1928 Mad 1122) which was left open 
in the earlier Full Bench decision. 
It has been held in this decision that 


‘the decision of a revenue court as to oc 


cupancy right is not on a matter falling 
within its exclusive jurisdiction and, 
therefore, it is not res judicata in sub=» 
sequent civil proceedings. The decision 
in ILR 52 Mad 332 = (AIR 1928 Mad 
1122) was held to have been wrongly 
decided as it was opposed to a considere 
able body of judicial opinion as to the 
correct interpretation of Section 189 (3) 
of the Madras Estates Land Act. On a 
proper interpretation of Section 189 (3) 
of the Madras Estates Land Act, it. hasl 
been held by the Full. Bench that it is 
only in respect of disputes or matters 
exclusively within the jurisdiction of a 
revenue court that its decision would b 
binding on the parties in a subsequent 
civil proceeding and not its decision on 
incidental disputes or matters which 
arise in the course of an adjudication on 
disputes and matters falling exclusively 
within its jurisdiction. 





hee 


1973 
12. In App. 416 of 1946, on the file 
of this court, the suit was for declara- 
tion of title and permanent injunction. 
The plaintiff claimed title to certain pro- 
perty from the mittadar of the estate who. 
was in possession of the property as his 
private property, The defendants in 
that suit, who were ryots, contended 
that the suit property formed part of a 
tank-bed and therefore the mittadar had 
mo right to confer any rights on the 
plaintiff. It was held that the plaintiff 
was holding the land under a patta from 
the mittadar and was entitled to main-+ 
tain the suit as against the defendants, 
who were infringing her right. It was 
argued on behalf of the defendants that 
the suit was not maintainable by reason 
of Section 20 of the Madras Estates Land 
Act which has prescribed a special pro- 
cedure for deciding disputes with regard 
to the question whether the Jand was of 
the description mentioned under S. 3, 
clause 16 of the Madras Estates Land Act. 
It has been pointed out in that decision 
that Section 189 of the Madras Estates 
Land Act indicates that the dispute men- 
tioned in Section 20 of that Act is not 
one of those disputes jn regard to which 
the legislature intended to oust the 
jurisdiction of the Civil Court and that 
the plaintiff had an undoubted right to 
get a declaration oË her title to the suit 
land in a Civil Court. It is true that 
by reason of Section 11 of the Aboli- 
tion Act. the plaintiffs in those suits can- 
not invoke the jurisdiction of the Civil 
Court for obtaining a. ryotwari patta, but 
they are certainly entitled to get a de- 
claration of their title to safeguard their 
possession of.the suit lands. which was 
left undisturbed by virtue of the provi« 
sions of the Abolition Act, 


13. The only other contention 
urged before us by the learned Asst. Gov~ 
ernment Pleader is that the dismissal of 


the writ petitions filed by the plaintiffs 


would operate as res judicata in the 
present suits. In our opinion, the learns 
ed Subordinate Judge has rightly reject- 
ed this contention. It is true their Lord-+ 
ships of the Judicial Committee have 
repeatedly held that Section 11, Civil 

C. is not exhaustive of the circum= 
stances in which an issue is res judicata 
and that although the section did not im 
terms apply, the plea of res judicata 
could be invoked, Thus it has been. in- 
voked in execution proceedings, writ pro- 
ceedings ete. In Virudhunagar S, R. 
Mills Ltd. v, Govt. of Madras, 
Mad LJ 92 = (AIR 1968 SC 1196) the 
Supreme Court -has pointed out that it is 
mow well-settled law that once a petition 
under Article 226 of the Constitution of 
India is dismissed it will operate as a bar 
to the petitioner seeking the same relief 
under Article 32 of the Constitution be- 
fore the Supreme Court, and the’ princi- 
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ples of res judicata would apply to such 
eases. It is. however, pointed out in the 
decision that it is only an order on merits 
that would operate as a bar. In Joseph 
v. State of Kerala, AIR 1965 SC 1514 
it was held that where the decision in a 
petition under Article 226 of the Con- 
stitution was not given on merits, the 
same would not operate as res judicata 
for maintainability of an application 
under Article 32 for similar relief. 


14. In Daryao v. State of U, P. 
1962-2 Mad LJ 16 = (AIR 1961 SC 1457), 
the Supreme Court has pointed out thaf 
the general rule of res judicata is found- 
ed on and embodies principles of public 
policy and So is an essential part of the 
tule of law; it cannot therefore be argued 
that the rule is irrelevant or inadmissible 
in dealing with petitions under Art, 32 
of the Constitution of India. It is clearly 
pointed out in the decision as to when 
and to what extent a decision of the 
High’ Court will operate as res judicata 
in a subsequent petition under Art. 32 
of the Constitution, 


_ D5 The question for consideration 
in these appeals is Wipe a the decision 
in the writ petitions filed y. the plaintiff 
will operate as res judicata in the subse- 
quent suits filed by them, In Gulab- 
chand v. State of Guiarat, ATR 1965 SC 
1153, it has been held by the majority of 
the Judges that a decision in an earlier 
writ, petition on merits will operate as 
res judicata in a subsequent suit involv- 
ing the same questions and for same 
reliefs on the general principles of res 
judicata. The appellant in that case 
stood surety for various contractors and 
he filed a writ petition on the ground 
that he was discharged from his surety- 
ship in respect of the said contractors 
since the State allowed the contractors to 
sell their properties. The writ petition 
was heard on merits and it was dismis- 
sed, and it held that the decision 
operated as res judicata in the sub- 
Sequent suit filed by the appellant. 
Tt is clear from paragraph 24 of the 
fiudgment of the Supreme Court that it 
was urged for the appellant that in the 
writ petition the contention about the 
appellant’s liability as a surety having 
come to an end was based on the terms 
of the contract, which was based on the 
conditions of auction’ sales between the 
appellant and the State of Baria while 
in the present suit the contention with 
respect to the cession of his liability as 
a surety wag based on the auction rules. 
It has been held by the Supreme Court 
that the distinction sought to be made has 
no substance. Thus it is clear from the 
above decision that if a writ petition . 
was disposed of on merits, it would ope- 
rate as res judicata in a subsequent suit 
between the same parties, 
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16. Tn Sobhag Singh v. Jai Singh, 
AIR 1968 SC 1328 the question of res 
judicata arose under the following cir- 
cumstances. The Board of Revenue re- 
jected the claim of J to recognise him 
as the adopted son of S, a jagirdar of 
Thikana in the State of Jaipur on 
the ground that the previous sanc- 
tion of the Government for the ad= 
option was not obtained in accordance 
with the rules, But on the writ peti- 
tion filed by J, the High Court set aside 
the order of the Board of Revenue on the 
ground that the Board should decide the 
validity of the adoption in accordance 
with general Jaw and issued a writ of 
certiorari. The Supreme Court held that 
the decision of the High Court had be~- 
come final and would operate as res 
judicata, though the High Court had 
wrongly refused to grant leave to appeal 
to the Supreme Court on the ground that 
it did not finally dispose of the matter. 
It has. been held in Union of India v. 
Nanak Singh, AIR 1968 SC 1370 thafé 
the decision on ‘the writ petition chal- 
lenging the order of termination of the 
temporary service of the petitioner will 
operate- as res judicata in a subsequent 
suit filed by the said petitioner for a de- 
claration that the termination was by 
an authority lower in rank than the com- 
petent authority. It should be e noted that 
the writ petition was allowed in the 
first instance on the ground that the 
order terminating the employment of the 
petitioner amounted to imposing of 
punishment and it could not be done 
without affording him an opportunity to 
show cause against the action proposed 
o be taken in regard to him and that 
the officer who passed the order of dis- 
missal was not competent to do so, In 
the writ appeal it was held that by the 
order determining the employment of the 
petitioner no punishment was imposed, 
but the other question was not considered 
as it was not argued. The Supreme Court 
held that’ what operates as res judicata 
is the decision and not the reasons given 
by the court in support of the decision 
and that the decision in the writ appeal 
should be taken as rejecting both the 
grounds on which the writ petition was 
allowed. It is however pointed out in 
the decision that in order that the pre- 
vious adjudication between the parties 
may operate as res judicata. the ques- 
tion must have been heard and decided 
or that the parties must have an opportu- 
nity of raising their contentions thereon. 
Thus these decisions no doubt show that 
even a decision in writ proceedings could 
operate as res judicata in the subsequent 
suit, 


17. We have already deak with 


- Ithe question how far the finality of orders 
` launder Section 64-C of the Abolition Act 
are final and pointed out that the fina- 
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lity is only for the purposes of that Act 
and that they have no effect in a suit for 
declaration of title, The decision of ihe 
Settlement Officer whether a land is 
ryoti land or not is an order peen in 
summary proceedings solely for the pur- 
pose of granting ryotwari patta. In Babu 
Bhagwandin v. Gir Har Saroop, 67 Ind 
App 1 at 5 = (AIR 1940 PC 7) the Privy, 
Council has held that the decision of a 
District Judge on an application under 
Section 3 of the Charitable and Religi-« 
ous Trusts Act, 1920. for an order directs 
ing accounts to be furnished in respect. 
of certain temple property is a decision 
jn a summary proceeding which is not a 
suit or of the same character as a suify 
it has not been made final by any provis 
sion in the Act; and the doctrine of res 
judicata does not apply, even in the case 
of a person who was a party to the pro« 
ceedings on the application under the 
Act, so as to bar a regular suit, by pere 
sons claiming that the temple property. 
‘was not impressed with a public trust, 
but was their private property. 


18. -The plaintiffs în fthese suits 
filed writ petitions for the issue of writs 
of certiorari to set aside the proceedings 
commencing with those of the Settlement 
Officer and ending with the orders of the 
Commissioner refusing to grant ryotwari 
pattas to them, The limited scope of 
these writ petitions is clear from the 
several observations made in the judg- 
ments in the writ petitions, Thus in the 
order and judgment in the writ petition 
filed by the plaintiff Balamonavala Red- 
diar, it is pointed out that in the wrif 
proceedings under Article. 226 of the 
Constitution, the Jurisdiction of this 
court is very limited and that this court 
cannot embark upon a fresh investigation 
of facts. In fact, the decision proceeded 
on the ground that the suit lands once 
fformed the bed of a tank. It is observed 
that mere cultivation of the lands is 
Not sufficient to convert them into ryoti 
lands. Whether independently of the 

statutory rights to patta, the plaintiff 
could claim that he was not liable for 
eviction was not even made clear in 
those proceedings as would appear from 
the observations contained in the judge 
ment, 


19. In the judgment in the other 
writ petition filed by Angammal. the 
limited scope of the writ proceedings has 
been made more clear, Thus it is ob- 
served, in the judgment that since the 
jurisdiction of this court under Art, 226 
of the Constitution is very limited one, 
this court has merely to verify whether 
the statutory authorities, particularly the 
Commissioner, had material on record to 
justify the conclusion that the lands were 
part of Chettikurichi small A 
reading of the judgment in that wrif 
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petition shows that there was nothing 
wrong in the settlement authorities hav- 
ing proceeded on the footing that the 
suit lands formed part of the tank. In 
fact there is a comment in the judgment 
about the paucity of evidence, Sale 
deeds, pattas and the other records pro- 
duced in the suits do not appear to have 
been filed in those writ proceedings, evi- 
dently on account of the fact that the 
Assistant Settlement Officer issued ryot- 
wari pattas to the plaintiffs in the first 
instance and the Settlement Officer took 
action suo motu. These writ petitions were 
disposed of by Rajagopalan. J. and Bala- 
krishna Iyer, J. Rajagopalan, J. -in 
Thiruvaduthurai Mutt v. Estates Aboli- 
tion Tribunal. 1956-1 Mad LJ 382 dealt 
with the contention urged before him that 
this court should not interfere with the 
findings of the Estates Abolition tribunal 
jin exercise of its jurisdiction under 
Article 226 of the Constitution because 
the petitioner had other remedies open 
to him and he could file a suit to estab- 
lish his claim. But he proceeded to 
quash the arder in that case on the 
ground that an error apparent on the 
face of the record could be rectified in 
the exercise of the powers. vested in the 
court by Article 226 of the Constitution. 


20. In P. D. Sharma v. State Bank 
India, AIR 1968 SC 985 it has been held 
by the Supreme Court that the scope of 
an appeal under Article 136 of the Con- 
stitution in proceedings arising under the 
Industrial Disputes Act is much wider 
than a petition under Article 226 of the 
Constitution. that in such an appeal under 
Article 226 of the Constitution the 
Supreme Court can go into questions of 
fact as well as law whereas the High 
Court in the writ petition could have 
only considered questions which would 
have been strictly relevant in an appli- 
eation for a writ of certiorari and that 
an appeal under Article 136 of the Con- 
stitution against an order can succeed 


even if no case is made out to issue a‘ 


writ of certiorari and hence no question 
of res judicata arises. The principle of 
this decision could be clearly invoked 
on the facts of the present case. The 
decision of this Court on the writ peti- 
tions filed by the plaintiffs went against 
them mainly on account of the limited 
jurisdiction of this court in the writ 
proceedings. namely. to see whether there 
was an error apparent on the face of the 
record in the orders of the Settlement 
Officer in refusing to grant patta to the 
plaintiffs. The decisions are not based 
on all the materials which were consi- 
dered in the subsequent suits filed by 
the plaintifs. In fact, there can be no 
question of res judicata so long as the 
parties have a right to a suit to establish 
their title which could not be lawfully 


jiaken away by summary proceedings 
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under the Abolition Act Intended merely 
to determine the question about the 
grant of ryotwari patta, . 

21. For the foregoing reasons, we 
find that the decisions in the writ pro- 
ceedings cannot operate as res judicata 
in these suits, 

22. In the ‘result. the decrees and 
judgments in O. S. Nos. 13 and 26 of 
11962, on the file of the Subordinate 
Judge’s Court, Sivaganga, are correct and 
they are confirmed and the appeals are 
dismissed with costs, 

Appeals dismissed, 
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n RAMANUJAM, J. 

Papammal (died) and others, Appel- 
fants v. K. Kuppuswamy, Respondent. 

Second App. No, 1305 of 1967, D/+ 
10-8-1971. against decree of Dist. J., 
Coimbatore in A, S. No, 221 of 1966. 

Index Note:— (A) Succession Act 
(1925), Sections 88, 124 — Will — Con- 
struction — Daughter-in-law to enjoy 
property — After her death her daughters 
to get properties absolutely — Held 
daughter-in-law got only limited interest 
— ease of her daughters not contin- 
gen 


_ Brief Note:— (A) The will of one 
R recited that after his death his daugh 
ter-in-law K should enter into posses« 
sion and enjoy the properties and that 
‘whoever got the properties after K’s life- 
time and whoever might be in possession 
of the Properties by virtue of any alie- 
nation were bound to continue the than- 
neer pandal dharmam in the local Pillair 
Koil, The will further directed that 
after lifetime of K her two daughters 
P and M should get the properties abso- 
lutely : 

Held that when the testator directed 
that his grandchildren should take the 
property with powers of alienation with- 
out giving any such power to their 
mother, it should be inferred that he 
intended to confer on the mother only a 
life interest. The portion of the will 
which stated that whoever got the pro- 
perties after the lifetime of K or whoever 
might be in possession of the properties 
by virtue of any alienations were bound 
to continue the dharmam mentioned 
therein could not be construed as grant- 
fing an absolute interest in favour of the 
mother. The alienee referred to could 
be from the granddaughters who had 
beed granted absolute interest under the 
will. Even if the devise in favour of 
the mother was construed to be absolute, 
in view of the latter absolute devise in 
favour of the grandchildren, the interest 
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which the mother took under the will 
should be taken to be a limited interest. 
The interest which the grand-daughters 
of the testator got under the will was not 
contingent but was vested as death of K 
was a certain event. Case law discussed. 
(Paras 6, 8, 9) 
Cases Referred: Chronological Paras 
(1966) 2 Mad LJ 7 = 79 Mad LW 
141, Jaba Malai Moriammal v. 
Madalamuthu Thevar 6 
AIR 1964 SC 1323 = (1964) 2 SCR 
722, Ramachandra v. Mrs. Hilda 
Brite 
AIR 1962 Mad 247 = (1962) 2 Mad 
LJ 187, Lakshmi Ammal v. Al~ 
Jauddin g 
ATR 1953 SC 304 = 1953 SCR 848, 
Lakshmana Nadar v. Ramier >y 
(1898) ILR 22 Bom 409, Lallu v. 
Jagmohan 7, 


S. Ramalingam, for Fogg Sorel T. R. 
Ramachandran and T, R. Rajagopal. for 
Respondent, 


JUDGMENT :— The defendants in 
O. S. No. 278 of 1964 on the file of the 
Sub-Court, Coimbatore, are the appel- 
lants. The respondent-plaintiff filed the 
suit for a declaration that hig mother 
Poovathal had acquired a vested interest 
in the suit properties under the terms of 
the will dated 12-12-1929 executed by 
his maternal grandfather, one Ramana 
Gounder, that he has inherited the said 
vested right on the death of his mother 
and that the will dated 4-8-1964 executed 
by the first defendant in favour of the 
second defendant as though she had an 
absolute right over the property was not 
valid and binding on him. 

2. The defendants resisted the suit 
contending that the will dated 12-12-1929, 
executed by Ramana Gounder gave an 
absolute right to the first defendant in 
the suit properties, that the first defen- 
dant could dispose of the same by her 
will dated 4-8-1964, and that the plain- 


“i 


tiff had not acquired any vested interest - 


in the suit properties under the will of 
Ramana Gounder. 

3. The trial court held that the 

plaintiff did not acquire any vested inte< 
rest under the will of Ramana Gounder 
dated 12-12-1929. The lower appellate 
court. however, disagreed with the trial 
court and passed a decree in favour of 
the plaintiff upholding his case that he 
acquired a vested interest in the suit pros 
perties under the said will. 
"A In this second appeal the de- 
fendants contend that the view taken by 
the lower appellate court = erroneous 
and that the view taken by the trial 
court is the correct one. 

5. The suit properties originally 
belonged to the family of Ramana 
Gounder. He had an only son, Chinn- 
appa Gounder. The first defendant is 
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the wife of the said Chinnappa Gounder. 

appa Gounder had two daughters, 
the second defendant Pappammal and 
the plaintiff's mother Poovathal. The 
third defendant is the husband of the 
second defendant. After the death of 
Chinnappa Gounder. Ramana Gounder 
executed a will dated 12-12-1929. Ace 
cording to the plaintiff under the will the 
first defendant was given a right to en- 
joy- the suit properties, with a vested 
remainder in favour of the plaintiff's 
mother and the second defendant. each 
being entitled to a half. According to 
the defendants the will had given an ab- 
solute right in favour of the first defen 
dant with no vested interest in favour 
of the daughters. The properties covere 
ed by the will dated 12-12-1929 are about 
15 acres of garden lands with electric 
meter and pump ‘set etc. in addition to 
houses and sheds. The same properties 
have been bequeathed by the first defen- 
dant under her will Ex. B-1 dated 4-8- 
1964 in favour of her daughter. the se- 
cond defendant, purporting to deal with 
the property as an absolute owner, Thus 
the main question relates to the con- 
o_o of the will Ex, A-1 dated 12-12- 


6. A perusal of the will show: 
that the testator has addressed the will 
to his widowed daughter-in-law. Kaliak- 
kal, the first defendant. It recites that 
after the death of the testator, Kaliakkal 






the debts of the testator, if any, that 
she should continue to. maintain a than- 
neer panda] dharmam in the local Pilliar 
koil at a cost of not less than Rs. 100 per 
year from the income of_the properties, 
“thanneer pandal dharmam’ 


after her lifetime and whoever may be 
in possession of the properties by virtue 


ther directs that after the lifetime of 
Kaliakka) her daughters, Pappammal and 
Poovathal, should get the properties ab- 
solutely. The devise in favour of the 
first defendant is as follows: 
= * x 2 8 
Regarding the devise in favour of the two 
granddaughters the terms are as follows1 
+ 


Thus, it is seen that the testator used 
a different phraseology in respect of the 
two devises which he had made in favour 
of the daughter-in-law and the other in 
favour of the granddaughters. While re- 
ferring to the daughter-in-law the testa- 
tor says that she is to enter into posses- 
sion of the properties and enjoy the same, 
But while referring to the rights which 


ete: portion in original script omitted— 
Ed.) 
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the granddaughters are to get he ex- 
presses the intention that they should 
enjoy all the properties with powers of 
alienation. As pointed out by Rama- 
murti, J. in Jabalamalai Mariammal v. 
Madalamuthu Thevar, 1966-2 Mad LJ 7, 
while interpreting a will it is the duty 
of the Court to find out the intention of 
the testator from the language used by 
him and all the parts of the will are to 
be considered with reference to each 
other so as, if possible, to form one con- 
sistent whole. In that case the learned 
Judge compared the phraseology used in 
two different wills made by the testator 
and construed the wills in the light of 
the difference in phraseology. It is, there- 
fore, significant that when the testator 
directed that his grandchildren should 
take the property with powers of aliena- 
tion without giving any such power to 
their mother, the first defendant, it should 
be inferred that he intended to confer 
on. the first defendant only a life interest. 

7. In Lallu v. Jagmohan, (1898) 
ILR 22 Bom 409, the material portion of 
the will, that came un for consideration 
was as follows:— 

“My property consists of dwelling 
houses and moveables such as cash, jewels 
and furniture. the silk etc. appertaining 
to my business, and outstanding debts, 
whatever that may be. As to this, when 
T die, my wife named Suraj is owner of 
‘that property. And my wife has powers 
to do in the same way as I have absolute 
powers to do when I am present. and in 
case of my wife’s kaja raja (death), my 
daughter Mahalaxmi is owner of the said 
property after that (death) [I have, 
therefore. made this my will in respect 
thereof’, : 
And the Court held that the testator’s 
wife Suraj took only a life estate under 
the will, with remainder over to Maha~ 
laxmi after death and that the bequest 
to Mahalaxmi was not contingent on her 
surviving Suraj and that she took a vested 
remainder which upon her death passed 
to her heirs. ‘In that case even though 
the testator has given absolute powers 
to his wife. the bequest in her favour 
was treated as life estate in view of the 
subsequent bequest made in favour of 
his daughter, j 

The operative portion of the will 
which came up for consideration in Laksh- 
mana Nadar v. Ramier, AIR 1953 SC 304 
was as follows: 

“After my lifetime, you. the aforesaid 
R, my wife, shall till your lifetime, enjoy 
the aforesaid entire properties, the out- 
standings due to me, the debts payable 
by me. and the chit amounts pavable by 
me. After your lifetime, L, our daughter 
and wife of M and her heirs shal] enjoy 
them with absolute rights and powers of 
alienation such as gift, exchange, and gale 
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from son fo grandson and so on for 
generations ...... seuseenee a 
Their Lordships of the Supreme Court - 
held that the estate conferred on the 
testator’s widow was more like the limit- 
ed estate in the English sense of the term 
than like a full Hindu widow’s estate, 
that though the daughter was not entitl. 
ed to immediate possession of the property 
it was indicated with certainty that she 
should get the entire estate at the proper 
time, that she got an interest in it on 
the testator’s death and that she has been 
given a present right of future enjoy- 
ment in the property. The will in this 
case is somewhat analogous to the will 
considered by the Supreme Court in the 
above case. In that case it was held that 
the subsequent absolute bequest in favour 
of the daughter should be taken to limit 
the nature of the bequest given to the 
widow. The reasoning of -the Court is 
contained in the following observations: 
“It is significant that the testator did 
not say in the will that he daughter will 
enjoy only the properties left undisposed 
by the widow. The extent of the grant 
so far as the properties mentioned in the 
schedule are concerned, to the daughter 
and the widow is the same. Just as the 
widow was directed to enjoy the entire 
Properties mentioned in the schedule 
during her lifetime, in like manner the 
daughter. and her heirs were also direct- 
ed to enjoy the same properties with ab- 
solute rights from generation to genera~ 
tion. They could not enjoy the same 
properties in the manner directed if the 
widow had a full Hindu widow’s estate 
and had the power for any purpose to 
dispose of them and did so. If that was 
the intention, the testator would clearly 
have said that the daughter would only 
take the properties remaining after the 
death of the widow”. 
In Ramchandra v, Hilda Brite AIR 
1964 SC 1323 the Supreme Court con- 
strued:a will whose operative portion was 
as follows: 


“All these properties shall] after me 
be enjoyed by my eldest daughter Seve- 
rina Sabina and after her lifetime by her 
male children too as permanent and ab-. 
solute hukdars”. r 
According to the Supreme Court the said 
bequest to Severina Sabina was only to 
‘enjoy’ as the testatrix proceeded to add 
that after the lifetime of Saveriana 
Sabina her male issues were to have per- 
manent and absolute rights in the same, 
and the very contrast in the phraseology 


should lead one irresistibly to the conclu- 


sion that the nature of quantum of 
Saveriana’s interest was different from 
that of those who took after her lifetime, 
and the dominant intention of the testa- 
trix was to confer a permanent and ab- 
solute remainder on the male issue of her 
daughter after the lifetime of the first 
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donee, and the words used are apt and 
capable of supporting such a construc- 
- tion. In the case on hand also there is 
a difference in phraseology used by the 
testator. The first defendant is merely 
given the, right to enjoy the property. 
while the grandchildren have been given 
m right to enjoy the properties absolus 
tety. 

Ramakrishnan, J. in Lakshmi? Ammal 
v, Allauddin Sahib, 1962-2 Mad LJ 187 
t= (AIR 1962 Mad 247) had construed a 
will containing the following two clauses 
among others: 

“After my lifetime, my wife L should 
perform my death ceremonies, the afore- 
said L should possess and enjoy the 
undermentioned properties with 
powers of alienation, gift, sale and with 
absolute right and after my  wife’s 
death my daughters both’ the aforesaid — 
should perform her death ceremonies. my 
first daughter should take the first item 
and the second daughter should take the 
second item with absolute rights and en» 
foy the same”. 

The learned Judge expressed the view thai 

where two kinds of dispositions are 

found, the first creating an absolute estate 

and the second a gift over after lifetime 

of the donee of the estate, the language 
of the will has to be considered to find 
out the predominent 
testator, that the clauses in the will 
clearly showed that the testator was hav- 
ing in his mind the interest of his daugh- 
ters as prominently as the interest of his 
wife, all three of them being his heirs, 
that after giving an absolute estate to his 
wife over the two items, he provided that 
these properties after the wife’s lifetime 
should devolve on the daughters who 
would have absolute rights, and that the 
wife’s estate was only to be a limited or 
life estate, and not an absolute one. The 
above decisions clearly support the view 
taken by the lower appellate Court that 
the devise in favour of the first defend+ 
ant was not an absolute one, 


8. The learned counsel for the aps 










gets the properties after the lifetime of 
e donee or whoever may be in posses« 
sion of the properties by virtue of any 
alienations are bound to continue the 
idharmam mentioned therein. as showing 
that the testator contemplated sale of the 
properties by the first defendant and that 
the devise in favour of the first defend- 
ant was absolute. It is not possible to 
ing an absolute interest in favour of the 
first defendant. The alienee referred to 
can be from the granddaughters who 
had been granted absolute interest under 
the will. Whatever it be. even if the 
devise in favour of the first defendant is 
construed to be absolute. in view of the 





intention of the’ 


construe that portion of the will as grant~ 
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latter absolute devise in favour of the 
grandchildren, the interest which the 
first defendant took under the will should 
be taken to be a limited interest, 

9. The learned counsel then cons 
tends that the interest which the dau-~ 
ghters will get under the will Ex, A-t 
will only be contingent and not a vested 
interest. It is stated that the daughters 
will get the property only if they survive 
the mother, the first defendant. As point- 
ed out by the decision in (1898) 22 ILR 
Bom 409. the death of the first defendant 
is a certain event and its reference does 
not import any contingency as it is only 
a euphuism to dénote the time of the 
first defendant’s death. In my view. the 
interest cannot be said to be contingent. 
Hence this contention of the appellants 
has also to fail. The result is the plain 
tiff has been rightly granted the declaras 
tion sought for by him. The second ap- 
ar is therefore dismissed. No costs, No 
eave, 


F ‘Appeal dismissed, 


AIR 1973 MADRAS 24 (V 60 C 8) 


K, VEERASWAMI. C. J. AND 
RAGHAVAN. J. 


Souriyar and others, Appellants v, 
N. Shanmugasundaram Pillai and another, 
Respondents, : 
Second Appeal No. 1933 of 1967. D/« 


i referred by Ismail, J, on 21-6« 


Untouchability (Offences) Act, (1955), 
S. 13 — Limitation of jurisdiction of Civil 
Court — Suit contrary to provision of Act 
cannot be maintained. 


Thus a suit by Hindus for declaration 
hat they and their representatives alone 
are exclusively entitled to use the suit 
property for burial and cremation pur- 
poses being contrary to provision of the 
Act cannot be maintained. (Para 2) 

R. G. Rajan and E. Ethiraj. for Aps 
pellanis; V. Sridevan. for Respondents. 

VEERASWAMI, C. J.:— It seems to 
us that the decree of the lower appellate 
Court which reversed the trial Court’s 
decree cannot be sustained. The plaintiffs 
are caste Hindus who brought the suit. for 
a declaration that they and their repre« 
sentatives were exclusively entitled to 
use the suit property for burial and cre« 
mation and for a permanent injunction 
restraining the appellants and the persons 
they represent from using that property 
for that purpose. Both the Courts have 
found that the suit site covered by S. No. 
36/8 had been as a matter of fact used 
exclusively by the caste Hindus and such 
user by custom has also been established. 
The trial Court was of the view that the 
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custom was unreasonable in view of the 
provisions of Act 22 of 1955. But in this 
respect the lower appellate Court differ- 
. In its view. the custom established 
could not be said to be unreasonable. 


2. We are of the view that Sec- 
tion 4 (iv) read with Sections 13 and 16 
of Act 22 of 1955 leaves no room for 
doubt that no injunction against the ap- 
pellants could be given. Section 4 (iv) is 
specific that whoever on the ground of 
untouchability enforces against any per- 
son any disability with regard to the use 
of burial or cremation ground shall be 
punishable with imprisonment which may 
extend to six months. or with fine. which 
may extend to five hundred rupees. or 
with both. The Act itself was intended 
fo prescribe punishment for the practice 
of untouchability and for the enforcement 
of any disability arising therefrom and 
for matters connected therewith. The 
‘Act in effect purported to abolish untou~ 
chability in respect of the matters covered 
by it. Section 3 prescribes punishment 
for enforcing religious disabilities and 
Section 4 similarly for enforcing social 
disabilities. Refusal to admit persons to 
hospitals etc. on the ground of untou- 
chability is made punishable by Sec. 5. 
Other offences arising out of untouchabi- 
lity are provided for by Section 7. The 
Civil Court’s jurisdiction is limited by 
Section 13 which says that no Civil Court 
entertain or continue any suit 
or proceeding or shall pass any des 







ability on any person on the ground of 
luntouchability. That is a comprehensive 
limitation which will cover the instant 
case as well. Moreover. Section 16 gives 
the Act an overriding effect and says 
that its provisions will prevail notwith- 
standing any other law for the time being 
in force or any custom or usage. Recogni« 
tion by means of restraining the defends 
ants from using the suit burial ground 
will certainly be contrary to S. 4 (iv). 
which disables any person from using the 
pet ground on the ground of untoucha- 
bility, ' 


` 3. The second appeal is therefore 
allowed and the decree and judgment of 
the trial Court are restored. In the par- 
ticular circumstances, there will be no 
order as to costs. 


Appeal allowed. 
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AIR 1973 MADRAS 25 (V 60 C 9) 
RAMAMURTI AND MAHARAJAN, JJ. 
"P, R. Nallathambi Goundan. Appel~ 
Tent v. Vijaya Raghavan and others, Ress 
pondents. ` f 
Appeal No. 88 of 1964 and C. M. P, 
No. 1952 of 1972. D/~ 28-3-1972 agains? 
decree of Sub J.. Salem, D/- 23-9-1963. 
Index Nate:— (A) Civil P. C. (1908), 
S. 11, Explanation VI — A compromise 
decree brought about by the managing 
member of a joint family representing 
the junior members, operates as res judi- 
cata only if there is no fraud or collusion 
and the managing member bas acted 
with bona fides and in good faith — (X- 
Ref:— Hindu Law, Manager) (Para 13) 


Index Note:— (B) Hindu Law — The 
compromise effected by the managing 
member, in order to be binding on the 
junior members must be bona fide and 
for the benefit of the family as a whole 
-~ The managing member cannot relin- 
quish substantial rights of the members 
of the family — (X-Ref:— Civil P, C. 
(1908), O. 23, R. 3). (Para 14) 

_ Index Note:— (C) Civil P. C. (1908), 
O. 1. R. 10 — Persons whose interests 
would be affected by the litigation are en- 
titled to come on record to protect their 
interests when those are jeopardised by 
the persons already on record — (X-Ref: 
Civil P. C.. S. 151). (Para 14) 
Cases Referred: Chronological Paras 
AIR 1970 SC 406 = (1970) 1 SCR 

435, Baldevdas v. Filmistan Dis- 
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tributors 14 
AIR 1967 SC 591 = (1964) 2 SCR 

310, Subba Rao v. Jagannadha 
_. Raa 14 
AIR 1957 All 287 . 14 
ATR 1954 Mad 592 = 1954-1 Mad 

LJ 530, Nanjammal. v. Eswara- 

murthi Gounder 9. 14 
AIR 1950 Mad 546 = 1940-2 Mad 

LJ 413, Nagamma Shedthi v. 
„_ Korathu Hengsu 13 
AIR 1949 All 433 = ILR (1949) All 

746 0 
AIR 1949 Mad 84 = ILR (1949) 

Mad 171 4 
AIR 1946 Mad 243 = (1946) 1 Mad 

LJ 58, Krishnamurti v, Chidam- 
_. baram Chetti 13 
AIR 1945 Mad 135 = (1945) 1 Mad 

LJ 207. Muthachi v. Kandaswami 
_. Muthirian 15 
AIR 1943 Mad 77 =i (1942) 2 Mad 

LJ 452. Sreeramulu v. Thandava- 

krishnayya 15 
AIR 1932 Mad 31 = 61 Mad LJ 

549, Kunju Kombi Achan v, 

Ammu 14 
AIR 1928 Mad 601 = ILR 51 Mad 

484, Dasaratharama Reddi v. 

Narasa Reddi 14 
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AIR 1927 PC 56 ILR 51 Bom 
450, Lingangowda v. Basangowda 
AIR 1926 Pat 364 = ILR 5 Pat 486 
Dangal Ram v. Jaimangal Saran 
AIR 1924 Mad 450 = 19 Mad LW 
135, Loorthia Odayar v, Gapala- 


sami Aiyar 
AIR 1922 PC 356 = ILR I Pat 741, 
Ram Suran Prasad v. Shyam 
_ .. Kumari 
’ AIR 1921 Lah 34 = ILR 2 Leh 114, 
Dwarka Das v. Krishan Kishore 
ont 24 Mad LJ 192 = 1913.Mad 
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94, Krishnamachari v. ' 
Chinnammal ra 

{1875-77) ILR JY All 651. Pitam 
Singh v. Ujagar Singh 14 
S. Gopalaratman and S. Sethu- 


ratanam, for Appellant; R. Gopalaswami 
Iyengar, for Respondents. 


MAHARAJAN J.:— The second de- 
fendant appeals. The suit out of which 
the appeal arises was laid in forma pau- 
peris by respondents 1 to 3, who were 
minors and were represented by their. 
next friend and mother Kamalammal, for 
partition and separate possession of their 
3/8th share in the suit properties with 
mesne profits and costs, Sadagopan, who 
is no other than the father of the plain- 
tiffs (respondents 1 to 3) was impleaded as 
the first defendant (fourth respondent) 
herein. Nallathambi Goundan, the ap- 
pellant, figured as the second defendant 
in the suit. 


2. The facts leading to the institu- 
tion of the suit may .be briefly 
stated: Vijayaraghavan, Venkatesan and 
Ranganathan, the plaintiffs in the suit, 
are the three sons of Sadagopan. the first 
defendant, whose father Venkatesa Iyen- 
- gar instituted two suits O. S, 2 and 26 of 
1945 on the file of the Sub Court, Salem, 
for specific performance of two agree- 
ments of sale in respect of the suit pro- 
perties. One agreement related to a por- 
tion of the suit properties and had been 
concluded between Venkatesa Iyengar and 
Ramaswami Gounder, the father of Nalla- 
thambi Gounden, the second defendant 
in the suit. The other agreement related: 
to the remaining portion of the suit pro- 
perties and was concluded between Ven- 
katesa Iyengar, on the one hand, and one 
Perumal Chetti, on the other. Before the 
trial of the suits commenced, Venkatesa 
Iyengar died and ‘his son Sadagopan im- 
pleaded himself as the second plaintiff in 
both the suits. and continued the suit as 
the legal representative of his deceased 
father. Ramaswami Gounden, the father 
of the second defendant also died pen- 
dente lite with the result the second de- 
fendant was impleaded as heir of Rama- 
swami Goundan and the suits were pro- 
ceeded with. The trial Court . dismissed 
both the suits. Thereupon, Sadagopan 
preferred A, S, 186 of 1947 and A. S., 12 
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of 1948 on the file of the High Court. By, 
judgment dated 11-1-1950. a Bench con- 
sisting of Govinda Menon and Basheer 
Ahmed Sayeed, JJ., allowed both the aps 
peals—vide Ex, A-l—with the following 
observations— 

“In view of what we have stated 
above and our finding in regard to the 
genuineness of Exs, P-1 and P-2 and the 
failure. on the part of the plaintiffs 
(Venkatesa Iyengar and Sadagopan) to 
prove payment of consideration we sel 
aside the decrees of the learned Principal 
Subordinate Judge of Salem and direc? 
the first, second and third defendants in 
O. S. 2 of 1945 (Perumal Chetti and 
Nallathambi Goundan respectively) to 
transfer, convey and assign the one half 
share of all the suit properties in favour 
of the present appellant (Sadagopan) on 
receipt from the appellant (Sadagopan) of 
the sum of Rs. 1930 and Rs, 536-4-0 being 
half the consideration paid to Court for 
the purchase of the suit properties and 
to deliver possession of the said half 
share of the properties to the present 
appellant (Sadagopan) after partition and 
also to execute the necessary documents 
to effectuate the said transfer. .We fur- 
ther direct that each party will bear his 
costs throughout and that there will be 
no claim for either party in respect of 
the mesne profits”. -> 
Nallathambi Goundan, the second defends 
ant in this suit, preferred appeals to the 
Supreme Court in C. As. 15 and 16 of 
1954 against the said judgment of thig 
Court. But both the appeals were di 
missed by the Supreme Court on 21-lls 
1958. Meanwhile. Sadagopan applied in 
L As. 19 and 73 of 1954 to the Sub-Court, 
Salem, for the grant of final decree after 
division of the suit properties into two 
equal moieties and allotment ‘of one such 
moiety to him. Im these applications, he 
also prayed for ascertainment of the 
mesne profits. A Commissioner was ap- 
pointed by the Sub-Court. Salem, in these 
final decree applications. But before the 
final decree could be granted, the pros 
ceedings were stayed pending disposal of 
the appeals filed in the Supreme Court, 
According to the plaintiffs, though the 
Supreme Court dismissed the appeals on 
21-11-1958 information of dismissal was 
received at Salem only on 24-11-1958. 


— 


The very next day, a document was pre- ` 


sented for registration before the Sub- 
Registrar. Omalur. whereby the first des 
fendant, was alleged to have received 
from the second defendant a sum of 
Rs. 5,000/- in cash and 10 acres of land, 
and relinquished his claim to the rest of 
the properties and to mesne profits and 
gosts. The suit properties are about 103 
acres in extent. Besides a right to a half 
share therein. Sadagopan was also entitled 
on account of his half share of mesne pros 
fits, to a sum of Rs, 17,938 for the period 
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from 1-4-1950 upto 15-12-1958 at the rate 
of Rs. 4,120/- per annum. The complaint 
of the plaintiff was that the second de- 
fendant. taking advantage of the fact that 
Sadagopan was not endowed with suffi- 
cient education or intelligence. fraudu- 
jently and collusively obtained a release 
deed from him and filed applications in 
the two suits on 1-12-1958, praying for 
the grant of final decrees in accordance 


with the terms of the release deed, and. 


obtained such decrees on 31-1-1959. H 
was also the complaint of the plaintiffs 
that Sadagopan neglected to support his 
wife and children and was living away 
from them during the five years preced- 
ing the date of the release. The relin- 
quishment effected by Sadagopan was 
detrimental to the interests of the plain- 
tiffs and was not binding upon them. 
Consequently, the plaintiffs prayed (1) for 
a declaration that the final decrees passed 
in the aforesaid suits and orders record- 
ing full satisfaction of the final decrees 
were fraudulent and collusive and void 
and not binding on the plaintiffs; (2) for 
a decree setting aside the same; and 
(3) for partition and separate possession 
of the plaintiffs’ three-fourths share out 
of the half share in the family properties 
and for payment of interim mesne profits 
of Rs, 13,553/~ and future mesne profits 
at the rate of Rs. 1,545/~ per year from 
the date of suif till delivery of possession, 


3. In their separate answers (pre+ 
pared by the same counsel), the first de- 
fendant (Sadagopan) and the second de- 
fendant (Nallathambi Goundan), attacked 
the plaintiffs claim as false and unsus< 
tainable and as not being for the benefit 
of the minor plaintiffs. In the first de- 
fendani’s answer, the plint allegation 
that the first defendant was not endow; 
ed with sufficient education or intelli+ 
gence was vehemently denied. Though 
the first defendant admitted that the 
plaintiffs were living in their maternal 
grandfather’s house along with their 
mother for the previous five years, he 
asserted that they used to visit him now 
and then. The plaint allegation that the 
half share in the suit properties would be 
worth Rs. 50,000/- was denied. and the 
allegation that the annual mesne profits 
from the suit properties would come to 
Rs. 4.120/- was characterised as an ex 
aggeration. though the fact that the first 
defendant would be entitled to mesne 
profits from 1-4-1950 was admitted. As 
some of the lands were in possession of 
the third parties and the other lands 
were in possession of the second defend- 
ant’s tenants, the first defendant felt that 
he could not get actual possession with- 
out taking legal proceedings against third 
parties and the other tenants. Further, 
the lands were not in good condition on 
account of the prolonged litigation and 
several acres of lands were uncultivable 
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and the first defendant was not in a posi- 
tion to reclaim the same and bring them 
under cultivation. According to the first 
defendant, after taking these factors into 
consideration, he agreed to receive five 
acres of the best garden lands and five 
acres of very good dry lands which could 
be brought under garden cultivation and 
cash of Rs, 5,000/-. Further, under the 
compromise the first defendant became 
entitled to receive back the amount of 
Rs. 2,500/- deposited by him in the Sub- 
Court for specific performance of the 
decree. Respectable Panchayatdars ins4 
pected the properties, took all relevant 
factors into consideration and effected the 
settlement which was bona fide and 
prudent in the circumstances of the case, 
Further, the first defendant did not con~ 
duct the suits in the Sub-Court as the 
manager of the joint family. If he did, 
the compromise entered into by him 
would be binding on the plaintiffs. 

4. The second defendant contend- 
ed inter alia that the final decrees in 
O. S. 2 and 26 of 1945 and the orders 
recording full satisfaction of both the 
decrees were not the result of fraud or 
collusion and had become final and bind~ 
ing upon the plaintiffs who were disen- 
titled to question the same. 

5. The learned Subordinate Judge 
held. upon a consideration of the entire 
evidence (1) that the first defendant had 
inherited from his father the right to 
enforce specific performance of the agree- 
ment of sale and that right which ripen- 
ed into two decrees for half share in 
the suit properties was undoubtedly an- 
cestral property. in which the plaintiffs 
acquired a three-fourths share by birth; 
(2) that taking all the circumstances into 
consideration, Ex, B-1, the release deed 
executed by Sadagopan in favour of 
Nallathambi Gounder was highly pre~- 
judicial and detrimental to the interests 
of the plaintiff, that it did not embody a 
bona fide transaction, but was the result 
of fraud and collusion between the de- 
fendants 1 and 2 and had conferred no 
benefit upon the plaintiffs or their fami- 
lies and was, therefore, not valid and . 
binding on the plaintiffs; and (3) that the 
applications made by the defendants 1 
and 2 to record satisfaction of the final 
decrees were also vitiated by fraud and 
collusion and, therefore, not binding on 
the plaintiffs. In the result. the trial 
Court granted a decree as prayed for with 
costs, and directed that mesne profits be 
ascertained at the time of the final 
decree and that the defendants should 
pay the court-fees due to the Governs 
ment, 

6. It is against this decision that 
the present appeal has been filed. 

7. Before investigating the true 
scope and effect of Ex. B~1. the registered 
partition release deed executed by Sada- 
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gopan (the first defendant) and Nallath- 
ambj Gounden (the second defendant) on 
24-11-1958, it is necessary to examine the 
antecedents of the parties and the rela- 
tionship inter se between Sadagopan and 
the members of his family. on the one 
hand, and between Sadagopan and Nalle- 
thambi Gounden, on the other, at the 
time of Ex, B-L 

(After discussing the evidence in the case, 
his Lordship proceeded): 

Thus, it will be seen that the compro- 
mise is invalid and would not be binding 
upon the plaintiffs because (a) defend- 
ants 1 and 2 colluded to defraud the 
sons of the first defendant or (b) the first 
defendant himself was not a free and 
voluntary party agent and his illiteracy 
end helplessness had been fully exploited 
by the second defendant and the second 
defendant was also guilty of fraud and 
misrepresentation or (c) the compromise, 
in any event, is-not for the benefit of the 
family, but is prejudicial to the interests 
of the plaintiffs inasmuch as, under the 
compromise, the family had been depriv- 
ed of their 4/5ths share in the properties, 
without being conferred any correspond+ 
ing benefit, 

8. Evidently, the second defend- 
ent knew that any delay in im- 
plementing this inherently unfair tran- 
saction would expose it to attack 
from the children of the first defend- 
ant and even from the well-wishers of the 
first defendant. That is why, on 1-12- 
1958, he had a joint application prepared 
in each suit as per Ed, A-6 and A.10. in 
which it was prayed that in view of the 
settlement dated 24-11-1958. full satisfac- 


tion of the decree be entered. It was also. 


alleged in the petitions that by virtue of 
the said compromise, a division of the 
properties in the suit had been effected 
as per the panchayat settlement and 
separate possession had been given to the 
plaintiffs. It is noteworthy that these 
joint applications have been signed only 
by Sadagopan and Nallathambi Gounder, 
and not by P. W. 5, who was the advo- 
- cate of Sadagopan in these very pro- 
ceedings. It is not explained why these 
petitions should have been presented be- 
hind the back of the first defendant’s ad- 
vocate who was on record and who had 
been taking enormous interest jn the con- 
duct of this long-protracted litigation, 
His evidence shows that it is only be- 
cause of the great personal interest which 
he took, that he was able to persuade 
the relatives of Sadagopan to render fin- 
ancial assistance in the conduct of the 
appeal before the High Court and the 
proceedings in the Supreme Court. But 
for the valuable help rendered by P, W. 
5. it would not have been possible for 
Sadagopan to successfully carry on this 
litigation, The evidence of P, W, 5 at 
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pages 73 and 75 shows that it is only on 
24-11-1958, he came to know that the 
litigation ended in favour of Sadagopan 
and the Supreme Court appeals were diss 
missed. The successful manoeuvre of the 


second defendant and hi 


: is partisans in 
keeping P, W, 5 out of the picture in the 
matter of 


the settlement shows that the 
first defendant was not a free and volun 
tary agent and he was in the coma 
plete grip of the unscrupulous Ses 
cond, defendant. That the dominats 
fing influence which the second defend« 
ant exercised over the first defendant 
still continues, is revealed in paragraph 9 
of the written statement of the first de= 
fendant, in which the first defendant is 
tutored to meke the extraordinary state, 
ment that it was only on account of the 
influence of P. W. 5 over the first des 
fendant and the plaintiffs, that the matten 
could not be compromised, The follows 
ing portion in the written statement bea 
trays the fraudulent conduct of the ses 
cond defendant ie, how he saw to it 
that there was no contact between the 
first defendant and (P, W, 5) his counsel, 
“In fact the learned Judges of the 
Supreme Court adjourned the case on 
certain occasions advising the parties ta 
compromise the matter and (it) could not 
be compromised then. on account of the 
‘ominating influence which these plains 
tiffs’ counsel had over this defendant and 
the conduct (counsel) for the plaintiffs 
wanted to wreak his vengeance against 
ithe second defendant herein who is not 
on good terms with him and he did not 
renee this defendant to live a peaceful 
life”, : 
Unfortunately for the defendants, th 
Office of the Subordinate Judge, Salem, 
returned their petitions on 6-12-58. One 
of the objections raised in the return was 
that the advocate on record had not signa 
ed the applications. These petitions were 
represented on 31-1-1959 by the advocate 
for the second defendant. who signed the 
endorsement of representation. and said 
that the signature of the advocate was 
mot necessary because both the parties 
personally appeared and presented the 
petitions. In these circumstances, the ses 
cond defendant’s advocate Mr. K. Srini- 
vasaraghavan urged the Court to excuse 
the delay in the representation of tha 
petitions and to pass orders forthwith, 
The learned Subordinate Judge. Salem, 
readily obliged Mr. Srinivasaraghavan by 
recording the compromise straightway on 
31-1-1959 itself. We think that this order 
was unfair in view of what had happens 
ed in the meantime. On 12-12-1958, 
P. W. 5. who was till then appearing for- 
the first defendant. was approached by the 
wife and children of the first defendant, 
at whose request he filed an application 
(Ex, A-15) in O., S, 2 of 1945 and another 
application (Ex, A-17) in O, S, 26 of 1945, 
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praying that the three sons of the first 
defendant be added as petitioners in the 
final decree applications. In support of 
these applications (Exs, A-15 and A-17), 
affidavits (Exs. A-16 and A-18 respective- 
ly) were filed by Kamala, the wife of 
Sadagopan and the mother of the plain- 
tiffs herein. In those affidavits. it was 
alleged that owing to misunderstandings 
between the first defendant and his wife 
Kamala, the latter had been living with 
her children in her father’s house at 
Dhankanikottai for the ‘past five years 
and during that period of five years. there 
was no connection whatsoever between 
the first defendant, on the one side, and 
his wife and children, on the other, and 
that the first defendant had been acting 
during that period in hostility to the in- 
terests of his minor children, The affi- 
davits further alleged that though by 
virtue of the Supreme Court judgment 
dated 21-11-1958, the first defendant had 
become entitled to 52 acres of punja and 
nanja lands and to mesne profits and costs 
to the tune of Rs, 15,000/-. the first de- 
fendant had executed a deed accepting ten 
acres and a sum of Rs. 5,000/- in full quit 
of his share and had filed even memos 
along with the second defendant for re- 
cording full satisfaction of the decree, 
Paragraph 7 of the affidavits asserted that 
the release deed and the satisfaction 
Memos represented fraudulent transac-+ 
tions and were not binding upon the 
minor sons of the first defendant. In 
these circumstances, Kamala prayed that 
her minor sons be impleaded as parties 
to the final decree proceedings and there+ 
bv enabled to preserve their estate against 
the fraudulent proceedings of the first 
and the second defendants. P. W. 5 sign- 
ed Exs. A-15 and A-17 on 12-12-1958 and 
gave notice of the same to Mr. K. Srini- 
vasaraghavan. who was on record as ad- 
vocate of the second defendant in those 
proceedings. But Mr, Srinivasaraghavan, 
without cancelling his vakalat, made an 
endorsement On each of the petitions, 
rer A-15 and A-17, to the following 
ect:— 


“I have not got the address of the 
client, He has not been coming to me. 
So I request that notice may be taken 
to the party for whom I had put in ap- 
pearance previously”, 

This dodging endorsement illustrates the 
paltry kind of court-craft resorted to by 
the second defendant's advocate evidently 
at the instance of the second defendant, 
who must have been anxious to get the 
unfair compromise recorded without hav- 
ing to face the inconvenient applications 
filed by P. W. 5 on behalf of the minor- 
sons of the first defendant. Exs, A-15 
and A-17 show that though they were 
presented by P. W. 5 into Court on 13-12- 
1958. they were being returned by the 
office for some reason or other, and they 
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were being represented by P, W. 5 with 
dogged pertinacity, It appears from the 
seals of Exs, A-15 and A-17 that they. 
were represented first on 2nd January 
4959. then on 16th January 1959. and 
again on 3ist January 1959. that is to say. 
on the very day Mr. K. Srinivasaraghavan, 
the advocate for the second defendant, res 
presented Exs. A-6 and A-10 requesting 
that the compromise might be recorded 
even though the signatures of the first 
defendant's advocate had not been affixed 
to the compromise. As to what happen- 
ed on the 31st January, 1959, we have 
the evidence of P, W, 5, According to 
him, he was present in court when Mr, 
Srinivasaraghavan represented Exs, A-6 
and A-10. At that time. P, W, 5 res 
presented his petitions Exs. A-15 & A-L7 
in open Court, whereupon Mr, Srinivasa~ 
raghavan opposed these applications stat- 
ing that he had no locus standi to op- 
Pose the compromise, The learned Sub- 
ordinate Judge took a course. which in 
our view is most improper, He first pas+ 
sed orders on 31-1-1959 recording the 
compromise in pursuance of Exs, A-6 and 
A-10, and he refrained from passing any 
orders on Ex, A-15 or A-17 that day, He 
took up Ex. A-15 on 6-2-1959 and passed 
an order to the following effect:— 

“The main petition has been disposs 
ed of. The petition is therefore rejected”, 
Above this order, we find the office note 
to the following effect: 

“This is an application by the minor 
sons of the plaintiff represented by their 
next friend mother to bring them on re- 
cord and implead them as parties to the 
final decree petition, 

I, A. No. 19 of 1953 in O, S. 2 of 

1945: (1. A, 19 of 1953 is a mistake for 
73/63). Final decree recording full satis- 
faction was passed in J, A, 73 of 1953 as 
per memo filed by both parties on record, 
No proceedings pending”, 
This note of the office saved the Court 
from the trouble of going into the merits 
and solving the inconvenient problem pre- 
sented by the first defendant’s sons, But 
the ingenious procedure adopted by the 
Court is most irregular and unjust. 

9. The Sub-Court failed to ap- 
preciate another crucial aspect. This suit 
by the plaintiffs impugning Ex. B-1 and 
claiming partition and separate possession 
of their share had been filed even on 
15-12-1958, i.e. about one and a half 
months before the compromise was re- 
corded. The effect of the institution of 
thé suit for partition, when ultimately 
decreed, would bring about a division in 
status from 15-12-1958 and that is all the 
more reason why the Court should have 
impleaded the plaintiffs in the two suits. 
O. S. 2 and 26 of 1945. The second de- 
fendant, who must have learnt of the in- 
stitution of the suit for partition. must 
have realised the vital changes that had 
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taken place in the family between 1-12- 
11958. the date on which the memo for 
recording the compromise was filed and 
31-1-1959, the date on which the Court 
recorded full satisfaction of the decree. 
The lower Court overlooked the fact that 
it was clearly open to the plaintiffs to 
resist the passing of the compromise 
decree instead of being obliged to file a 
separate suit to set aside the same, there- 
by giving rise to unnecessary multipli- 
city of proceedings and avoidable ex- 
pense. It was the clear duty of the Court 
to have impleaded the plaintiffs as par- 
ties, exercising its jurisdiction under 
Order 1, Rule 10 and its inherent powers 
under Section 151, Civil P, C. Under 
Order XXII, Rule 3, Civil Procedure 
Code, the Court must be satisfied 
that the compromise is a lawful 
compromise, How could this compromise 
be said to be a lawful compromise when 
it rested upon a fraudulent device to 
shut out and keep away persons who were 
vitally affected by the compromise from 
placing their points of view before the 
Court? It is not the mere filing of the 
application to record the compromise. but 
it is the stroke of the judicial pen en- 
tering full satisfaction of the decree, that 
would terminate the suits, and before 
that stage was reached, the plaintiffs had 
a right to be impleaded (vide: Nanjam- 
mal v. Eswaramurthi Gounder, 1954-1 
Mad LJ 530 = (AIR 1954 Mad 592). Had 
the court impleaded the minor sons of 
the first defendant and heard their ob- 
jections to the compromise, it would 
have easily seen that the compromise was 
totally lacking in bona fides and was 
patently injurious to the interests of the 
minor sons of the first defendant and 
would therefore have refused to record 
-~ the compromise on the ground that it 
was not a lawful compromise, within the 
meaning of Order XXIII, Rule 3. Civil 
P. C. The subterfuge and the dilatory 
tactics adopted by the second defendant 
in refusing to face the petitions filed on 
behalf of the minors and the suspicious 
hurry with which he proceeded to se- 
cure an order of the court recording the 
compromise would only serve to under- 
line his consciousness of the infirmities 
which attached to Ex. B-1 and which 
have been thoroughly exposed in these 
proceedings. 

10. It is. however. -contended on 
behalf of the second defendant that the 
mere right to sue for specific perform- 
ance of an agreement of sale is not pro- 
perty, much less joint family property, 
in which the plaintiffs could have ac- 
quired any right by birth, An illuminat- 
ing discussion of what is property is ‘to 
be found in a judgment of the Division 
Bench of the Allahabad High Court re- 
ported in Bansgopal Sheo Narain v. P. K. 
Banerji, ILR (1949) All 746 = (AIR 1949 
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All 433). There it was held that the 
claim for demages for breach of contract, 
which was the subject-matter of the suit 
in thet case, was property. It was also 
pointed out in that case that all proper- 
ties need not be transferable or attach- 
able and saleable and even heritable and 
that we should keep the idea of pro- 
perty distinct from the idea of transferabi< 
lity or attachability or heritability. In 
this case, Venkatesa Iyengar. the pater- 
nal grandfather of the plaintiffs had en- 
tered into a contract of sale in respect 
of the suit properties, Under that con 
tract, he acquired a right, not merely to 
sue for damages for breach of contract, 
but a right to enforce ‘specific perform- 
ance of the contract of sale of immove~ 
able property. This right he enforced 
by instituting two suits, and upon his 
death pendente lite, his son Sadagopan 
got himself impleaded as his legal re- 
presentative and continued the suits, in 
which he was ultimately granted decrees 
for an undivided half share in 100 acres 
of land on payment of about Rs, 2,500 
to the opposite parties, This amount of 
Rs. 2,500 was paid, not by Sadagopan, 
but by Srinivasaraghavan. the brother 
in-law of Venkatesa Aiyangar, who was 
more interested in the plaintiffs than in 
the first defendant and who paid the 
same for the benefit of the plaintiffs, 
The right to get an undivided half share 
in the suit properties, which descended 
from Venkatesa Iyengar to Sadagopan 
was certainly property, whi in the 
hands of Sadagopan vis-a-vis Sadagopan’s 
sons. was ancestral property. In Ananda 
Behera v. State of Orissa, 1955-2 SCR 
919, even profit a prendre has been held 
to be immoveable property. The right 
in question is certainly property, no 
matter whether it is moveable or im- 
moveable. When once such property has 
descended from father to son, it be. 
comes impressed with the character of 
ancestral property in which the son’s 
sons are entitled under the Hindu Law to 
claim a share by birth, We, therefore, 
repel the contention of the learned coun- 
sel for the appellant and hold that the 
properties dealt with under Ex. B-1 were 
not the separate properties of the first 
defendant. but properties belonging to 
the joint family of the first defendant 
and the plaintiffs herein, 


11. It is next contended that 
Ex. B-1 represents a settlement of dis- 
puted rights and ought not therefore to 
be regarded and attacked as an aliena- 
tion or as a surrender effected by the 
father manager of a joint family. It is 
true if Ex. B-1 had been entered into 
during the pendency of the appeals in 
the Supreme Court. we would be guid- 
ed by different considerations while 
judging the property of Ex, B-l. Hav- 
ing regard to the uncertainties involved 
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in litigation and having regard also to 
the fact that the Supreme Court had 
advised the parties to enter into a settle- 
ment, the first defendant might have 
with greater justification, entered into a 
transaction of this type during the pen- 
dency of the litigation, surrendering 
valuable rights which he had acquired 
under the decrees in ihe High Court, and 
in a spirit of give and take. But Ex. B-L 
was entered into, not during the pen- 
dency of the litigation before the Supreme 
Court, but after the termination of the 
litigation and after the highest Court in 
the land had set its seal of approval and 
finality to the decrees granted by this 
court in favour of the first defendant en- 
titling him to an undivided share in the 
entirety of the suit properties. There 
was, therefore, no element of uncertainty 
of unpredictability . about D-1’s rights 
when he entered into an arrangement 
under Ex. B-1 with the second defen~ 
dant. His rights had become irrevocab- 
ly erystallised under the Supreme Court's 
decrees. and the only thing that remain- 
ed was to work out his rights by pur- 
suing the final decree proceedings. which 
he had already initiated in the trial 
court. The cost of the final decree pro- 
ceedings would be as nothing in compari- 
son, with the costs already incurred in 
the suits. There was, therefore,.no set- 
tlement of any bona fide dispute involved 
at the time Ex. B-1 was executed; nor 
was there any justification for the first 
defendant to surrender to, and sacrifice 
in favour of, the second defendant 40 out 
of 50 acres of lands he and his family 
had become entitled to under the Supreme 
Court’s decrees. ‘The surrender was a 
gratuitous surrender and brought no 
benefit to the joint family of the first 
defendant. It was both imprudent and 
mala fide, brought about either by the 
second defendant imposing his will upon 
the first defendant to the detriment of 
the latter and his sons, or as a result of 
the fraudulent collusion between the 
first and the second defendants to_ the 
detriment of the plaintiffs. whose inte- 
rests were totally overlooked or dis- 
regarded, 


12. On the merits, we are clearly 
of the view that the compromise arrange- 
ment, Ex. B-1, followed by the joint 
Memo, Ex, A-10, dated 1-12-1958, which 
was filed into court, and on the basis of 
which the court passed an order record- 
ing full satisfaction of the decree in the 
partition suit, O. S. 2 of 1945. were 
vitiated by fraud and collusion and that 
the arrangement, Ex. B-1. was mala fide, 
imprudent and highly detrimental to the 
interest of the plaintiffs and that it was 
a virtual surrender and relinquishment 
of valuable rights of the plaintiffs in the 
properties, It is therefore unnecessary 
to refer at length to the arguments ad- 
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vanced by counsel on both sides and the 
decisions cited by them as to the cir-+ 
cumstances under which the junior mem- 
bers would be entitled to question the 
validity and the binding nature of a 
decree passed by consent on an arrange, 
ment entered into by the father as re- 
presentative of the family. The law on 
this aspect is well settled; even so. we 
shall make a brief reference to the same, 

13. Learned counsel for the- ap- 
pellant urged that in entering into the 
compromise, the father, Sadagopan, at 
the most, can only be said to be guilty 
of negligence, in not prosecuting the final 
decree proceedings to the. end and that 
even if the compromise and the order 
recording full satisfaction were vitiated 
by the gross negligence of the father, it 
would still be binding upon the sons of 
Sadagopan. Particular reliance was 
placed upon two Bench decisions of this 
court reported in Krishnamurti v. 
Chidambaram Chetti, 1946-1 Mad LJ 58 
= (AIR 1946 Mad 243). The Privy 
Council settled the law in Lingangowda 
v. Basangowda, ILR 51] Bom 450 = 
(AIR 1927 PC 56) to the effect that if a 
decree is obtained against the managing 
member of the joint family, it would be 
binding upon all the junior members 
under Section 11, Explanation VI, Civil 
P. C. In 1946-1 Mad LJ 58 = (AIR 1946 
Mad 243), a Bench of this court held that 
the decree obtained against the Hindu 
father who was sued as managing mem- 
ber of the joint family was binding on 
the junior members and cannot be set 
aside on the ground that the father was 
grossly negligent in the conduct of the 
suit. The principle of this decision and 
the principle of the decision of the Privy 
Council in ILR 51 Bom 450 = (AIR 1927 
PC 56) were applied in the decision in 
Nagamma Shedthi v. Korathu Hengsu, 
(AIR 1950 Mad 546) to a case of a 
decree obtained against the karnavan 
of a family tharwad or the kartha 
of an Aliyasanthana family. In this 
Bench decision it was held that the 
karnavan must be deemed to have litigat- 
ed in good faith or bona fide within the 
meaning of Section 11 Explanation VI, 
C. P. Code. on behalf of all the junior 
members of the tarwad as well and re- 
presenting them. This Bench decision, 
far from advancing the contention of 
the appellant. is really against him. A 
perusal of the discussion in the said 
decision shows that. if the proceedings 
are vitiated by fraud and collusion and 
bereft of bona fides and good faith, and 
not by mere negligence. however gross, 
the position would be different. The 
capacity of the head of the family to ef- 
fectively and validly represent the junior 
members of the family under the personal 
law read along with Explanation VI to 
Section 11, C. P. Code could avail the 
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other party to the litigation, only if there 
is no fraud or collusion and the manag-~ 
ing member has acted with bona fides 
and in good faith. The Bench pointed 


out that, while negligence. even if it be. 


gross negligence. would not be a ground 
for setting aside a decree, the character 
of the gross negligence in such cases may. 
itself be evidence of fraud and collusion 
and the junior members can seek to se? 
aside. the decree, if they make out fraud 
and collusion, 

i4. In the instant case, the decree 
is not a decision on the merits, but it is 
based upon a compromise between the 
parties, and so, there is no question of 
res judicata, On. the question that the 
compromise decree does not operate as 
res judicata within the meaning of Seca 
tion 11 C. P. Code, it is sufficient to re- 
fer to two recent decisions of the Supreme 
Court, In Subba Rao v. Jagannadha Rao, 
AIR 1967 SC 591, while dealing with the 
incidents of a compromise decree. it was 
observed as follows: 


“A compromise decree is not a deci= 
sion by the court. It is the acceptance 
by the court of something to which the 
parties had agreed. A compromise de- 
cree merely sets the seal of the court 
om the agreement of the parties. The 
court does not decide anything. Nor can 
it be said that a decision of the court 
was implicit in it. Only a decision by 
the court can be res judicata whether 
statutory under Section 11, C. P, Code or 
constructive as a matter of the public 
policy on which the entire doctrine rests, 
Such a decree canriot strictly be regard- 
ed as a decision on a matter which was 
heard and finally decided and cannot 
operate as res judicata. Such a decree 
might create an estoppel by conduct be« 
tween the parties, but such an estoppel 
must be specifically pleaded.” 

The same principle was reiterated in 
Baldevdas v. Filmistan Distributors, AIR 
1970 SC 406 and it was held that a con- 
sent decree does not operate as res judi- 
cata because the consent decree is merely 
the record of a contract between the par- 
ties to a suit, to which is superadded the 
seal of the court and that the matter in 
contest may operate as res judicata only 
if there is an adjudication by the court 
on the merits. and that the terms of Sec- 
tion 11, C. P. Code leave no scope for a 
contrary view. The validity and the 
binding nature of Ex. B-1 will have, 
therefore, to be adjudged on the basis 
that it is a compromise entered into be~ 
tween the managing member of the joint 
family and a third party. It is beyond 
dispute that, whether it is a dispute’ out~ 
side the court or a dispute in a pending 
litigation, the managing member has un- 
doubted authority and power to settle 
the dispute, by a compromise. As the 
managing member stands, in a fiduciary 
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relationship with the other members of 
the joint family and as he is acting on 
his own behalf and on behalf of the other 
members of the family, his authority to 
enter into a compromise is not unquali-| | 
fied and unlimited. It is the peculiar 
position which he occupies as head of 
the family, which clothes him with the 
power to enter into compromise and it is 
the very same peculiar position which 
imposes certain limitations upon the 
exercise of that power. He has not the 
same freedom in entering into a compro- 
mise as in a case in which he represents 
mone but himself and deals with his own 
separate properties. When he acts as 
the managing member of a joint family, 
he must enter into the compromise with 
bona fides and it must be for the benefit 
and advantage of the family as a whole. 
Both the conditions must be concurrent- 
ly satisfied, i. e.. the managing member 
must act with bona fides and. at the same 
time, the compromise must secure some 
demonstrable benefit and advantage to 
the family; under the compromise the 
managing member cannot give up or 
relinquish substantial rights of the mem= 
bers of the family. The compromise 
must be prudent, and the merits of the 
rival claims of both the parties, the 
family on the one side, and the third 
party, on the other, should be such as to 
‘warrant a settlement to avoid the risk of 
the family or the third party being pre- 
judicially affected in the event of the 
litigation running its full course, The 
managing member cannot enter into a 
capricious compromise or for his own 
personal advantage. simply because the 
personal law confers upon him the au- 
thority to enter into a compromise. We 
may. in connection, refer to the 
statement of the law in Mullah’s Hindu 
Law, 13th Edn. at page 283, paragraph 248 
and Mayne’s Hindu Law and Usage, 11th 

at page 391, para. 310. A survey ` 
of some of the relevant decisions shows 
that the tests which are applied in judg- 
ing the validity of an alienation by the 
managing member of a joint family have 
been applied while judging the validity 
and the binding nature of a compromise, 
In Pitam Singh v. Ujagar Singh, (1875< 
77) ILR 1 All 651, (even though, on the 
facts of that case. the court held that the 
compromise would be binding on the 
junior member), it was pointed out that 
the compromise would not be binding 
upon the junior member if it was vitiat- 
ed by fraud and collusion or if it was 
proved that it was not prudent for the 
manager to have put an end to the liti- 
gation by a compromise if the merits of 
the claim did not warrant such a course 
to be adopted by the manager i.e.. in 
the sense that it was not for the benefit of 
the family. In Dwaraka Das v. Krishan 
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Lah 34) the authority of the managing 
member of the joint family to enter into 
a compromise came in question, where a 
reference of the dispute to arbitration 
resulted in an award. A perusal of the 
discussion shows that the reference to 
arbitration must be entered into in good 
faith and the compromise should not be 
vitiated: by fraud or collusion or by any 
other good reasons to the contrary, in the 
sense that there must be sufficient ground 
flor the managing member to resolve upon 
a settlement having regard to the nature 
of the claim and the litigation. The 
Bench points out that the compromise 
would be binding in the absence of fraud, 
collusion or undue influence or other like 
reason. In Dangal v. Jaimangal 
Saran, ILR 5 Pat 480 = (AIR 1926 Pat 
364) it was pointed out that the compro- 
mise resulting in a partition arrange- 
ment cannot be sustained if the course 
adopted by- the managing member was 
so detrimental to the interests of the 
other members of the family that it 
would be inequitable to allow that parti- 
tion to stand. We may refer to the fol- 
lowing observations at page 487—. 


“The rule there is very clearly stated, 
that in the absence of proof of mistake, 
inequality of position, undue influence, 
coercion or like grounds, a partition or 
family arrangement made in settlement 
of the disputed or doubtful claim is a 
valid and binding arrangement which the 
parties thereto cannot deny. ignore or re~ 
sile from; and this principle is applicable 
where some of the members of the family 
are minors, or where the settlement has 
been effected by a qualified owner whose 
acts in this respect will bind the rever- 
sioner.” 


From the portion extracted above, it will 
be seen that the test of benefit and legal 
mecessity will have to be satisfied in the 
case of a compromise between the manag- 
ing member, on the one side, and the 
third party, on the other, though a more 
liberal test would be applied if it is a 
family settlement between the members 
of a family. In Dasaratharama Reddi v. 
Narasa Reddi, ILR 51 Mad 484 = (AIR 
1928 Mad 601) a release by the managing 
member of a joint family, of a substan- 
tial portion of a mortgage debt due to 
the family merely out of charity or sym~ 
pathy with the mortgagor was held to be 
mot binding on the other members of the 
family as the transaction was not prudent 
and constituted virtually a waiver and 
relinquishment of valuable property 
rights of the family. It is settled law 
that like the managing member of the 
joint family. a Hindu widow could enter 
into a bona fide compromise with a third 
party and that it would be binding upon 
the reversioner. Though the widow is 
mot a trustee for the reversioners and 
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she has succeeded to the estate as an 
heir, and is in enjoyment of the proper- 
ties as an owner thereof, the same limita- 
tions are ‘imposed upon her power to 
compromise. The Privy Council has 
pointed out in judging the validity and 
the binding nature of a compromise en- 
tered into by the widow, the same tests 
as would apply to the case of an aliena- 
tion would be applied. (vide the state- 
ment of the law in Mullah’s Hindu Lew, 
13th Edn. at page 222, paragraph 193) 
vide also observations of Lord Philli- 
more in Ramsumran Prasad v. Shyam 
Kumari, ILR 1 Pat 741 at pp. 745 and 
746 = (AIR 1922 PC 356). At this stage, 
we may refer to the Bench decision of 
P. V. Rajamannar, Offs, C. J, (as he then 
was) and Satyanarayana Rao, J. in Kali- 
ammal v. Sundarammal, ILR (1949) Mad 
171 = (AIR 1949 Mad 84). The Bench 
did not accept the argument that it was 
sufficient to show that the compromise 
entered into by a widow was not a dis- 
honest one and that it was not brought 
about solely for the personal advantage 
of the limited owner and that when the 
validity of the compromise is questioned, 
it must be established that it was reason- 
able and prudent and for the interest of 
the estate. It was also observed that a 
compromise which amounted to an en- 
tire abandonment by the limited owner 
of valuable rights of the reversion would 
mot be binding on the reversioner. Raja- 
mannar. C. J. in the course of the dis- 
cussion, after examining the relevant 
decisions observed that in every case, the 
court had examined the terms of the 
compromise to ascertain whether, in the 
circumstances of the particular case, the 
terms could be held to be reasonable and 
prudent and for the benefit of the estate 
and that the Bench did not come across 
any case in which a compromise was up- 
held without holding that the terms 
thereof were reasonable and for the bene- 
fit of the estate. It may be mentioned 
that our attention was not drawn to any 
case in which any compromise entered 
into by the managing member of a family 
was upheld without a discussion and con- 
sideration as to how far it is bona fide, 
prudent and beneficial to the family. In 
fact in every one of the cases cited the 
compromise was either upheld or set 
aside only after considering the merits 
of the compromise, from the point of 
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and presence or absence of fraud and 
collusion. It was also pointed out in 
the case in ILR (1949) Mad 171 = (AIR 
1949 Mad 84). (above referred to) that 
a compromise in consideration of a right 
to maintenance is not a big concession 
securing a benefit to the estate, because 
there was an undoubted right to main- 
tenance and that right could never be 


denied. and that a mere desire by the 
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widow to live in peace with a provi- 
sion for maintenance would not be suffi- 
cient to sustain the compromise. In the 
instant case, we have already observed 
that the right of the plaintiff's family to 
a half share in the properties and for 
mesne profits for over a decade is un- 
doubted and has been upheld by the 
highest court of the land and that all 
that remained was merely +o effect a 
partition by metes and bounds and the 
ascertainment of mesne profits. The suit 
by the plaintiffs’ grandfather for specific 
performance and for recovery of posses- 
sion of the properties had been filed as 
early as 1945 and, even if any person 
or persons had acquired any rights over 
the suit properties either as tenants or 
otherwise, it would only be as transferees 
pendente lite and they would not avail 
against Sadagopan and the plaintiffs (vide 
Section 52 of the Transfer of Property 
Act and Order XXI, Rule 102, C. P. Code). 
Further, as already observed, the recital 
in the compromise about difficulties in 
securing possession from tenants In pos- 
session of the land is untrue and artifi- 
cial, deliberately introduced into the 
compromise for justifying a wholly un- 
justifiable transaction involving the re- 
linquishment and surrender of valuable 
properties. Our attention was also drawn 
to a Bench: decision reported in Krishna- 
machari v. Chinnammal, (1913) 24 Mad 
LJ 192. which dealt with the case of a 


compromise jn a litigation which was: 


brought in a representative character 
under Order I, Rule 2, C. P, Code. The 
Bench observed that if a decree had been 
passed by one court in their favour, a 
compromise by which any portion of the 
benefit obtained by the decree is given 
up, would require explanation and it 
would be more easy to impeach such a 
compromise as a dishonour, unreasonable 
and fraudulent compromise. In Basant- 
lal v. Rameswar Prasad, AIR 1957 All 
287 the Allahabad High Court held that 
a consent decree is no better than the ori- 
ginal contract on the basis of which the 
decree is obtained and that the view that 
once a consent decree has been passed. it 
should be dealt with as a decree passed 
after consent or on merits so far as the 


junior members are concerned, would 
lead to absurd and anomalous results, 
that it would be open to an un~ 


scrupulous father or a father. who has 


no interest in the welfare of the family‘ 


in his mind. to enter into a compromise 
and, under that compromise, surrender 
valuable rights i e., that would enable 
the father to indirectly achieve something 
which he cannot directly achieve. In 
other words, if, in the absence of a pend- 
ing litigation, the father would have no 
authority to make such a relinquishment, 
the father cannot exercise such autho- 
rity by entering into a transaction which 
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masquerades as a compromise pendente 
lite. Even though the position of a widow 
under Hindu law cannot be assimilated 
to that of a managing member of the 
joint family in all its aspects, we do not 
see why the principle underlying the 
decision in ILR (1949) Mad 171 = (AIR 
11949 Mad 84) should not be applied while 
judging the validity of a compromise 
entered into by the managing member 
of a joint family. In both the cases, the 
authority to enter into compromise is 
not unlimited and absolute and. while en- 
tering into a compromise, the widow or 
the managing member cannot, for the 
personal advantage of either. act to the 
detriment of the estate as a whole. We 
have already adverted to the clever 
manoeuvre resorted to by the defendants 
in thwarting the attempts of the plain- 
tiffs; to expose their fraud. When the 
plaintiffs attempted to serve the copies 
of the proceedings (to implead them- 
selves as parties) upon the counsel for 
the first defendant with a view to gef 
themselves impleaded in the partition 
action to protect their interests and also 
resist the attempts of Sadagopan and the 
first defendant to enter full satisfaction 
of the decree. the counsel for the first 
defendant evaded service, saying that he 
had not got the address of his client and 
that the notice might be taken to the 
party direct. So long as he was on res 
cord and his vakalat had not been with 
drawn, counsel could not and ought not 
to have taken this attitude. Under the 
circumstances, service on counsel clear- 
ly amounted to service on the second 
defendant of notice of the proceedings 
initiated by the plaintiffs. Be it noted 
that the same advocate, throughout, con~ 
tinued to represent and appear on behalf 
of his client in the matter of complying 
with the objections pointed out by 
the Sub-Court with regard to the memo- 
randum of compromise filed in court 
and on 31-1-1959. he actually ap- 
peared in court and represented that the 
signature of the advocate to the compro- 
mise was not necessary as both the para 
ties personally appeared and presented 
the compromise petition and that even 
the deed of compromise was not neces~ 
sary and. as both the parties were adults 
and had agreed to the compromise, full 
satisfaction of the decree might be re- 
corded. The plaintiffs., who are junior 
members of the family. had no other 
remedy except to intervene in the parti- 
tion action to get themselves implead-~ 
ed and protect their interests. We may, 
in this connection. refer to the statement 
of the law in Mayne’s Hindu.Law. lith 
Edn, at page 373, where, in the foot= 
note, the learned author has observed 
that if the other members be not satis- 
fied with the prosecution of the suit or 
the defence, they could apply to be made 
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parties and ordinarily the court would 
make them parties. Then the attitude 
adopted by the first defendant and his 
counsel cannot have better evidence 
of fraud and collusion, It is true that 
on 1-12-1958 Sadagopan and the first de- 
fendant had filed the joint memo to ac- 
cept the compromise and record full 
satisfaction of the decree and the appli- 
cation` of the plaintiffs to be impleaded as 
parties was filed only on.12-12-1958, But 
that does not mean that the court was 
bound to uphold the compromise and re- 
cord full satisfaction of the decree. So 
long as the application to record the 
compromise was pending, the court was 
bound to take note of any application 
made by junior member of the family to 
be impleaded as parties, especially when 
the complaint was that the compromise 
lacked bona fides and would cause loss 
to the plaintiffs. We may, in this con- 
text, refer to the decision of this court 
reported in Kunju Kombi Achan v, 
Ammu, AIR 1932 Mad 31, in which an 
appeal was pending on a decision in a 
suit fled against the karnavan of a 
family. The karnavan had made an ap- 
pliction to withdraw his appeal and, 
sometime later, the junior members of 
the tarward applied to be impleaded in 
the appeal as supplemental appellants on 
the ground that the karnavan had ap- 
plied to withdraw the appeal with the 
intention of causing loss to the tarwad, 
The court held that the matter.must be 
regarded as pending and the junior mem- 
bers were entitled to come on record and 
resist the application of the karnavan to 
withdraw the appeal as their interests 
would be jeopardised if the appeal were 
to be withdrawn. The court did not ac- 
cept the contention that the applica- 
tion for withdrawal of the appeal. being 
earlier, would prevail over the subse- 
quent application filed by the junior 
members to be impleaded as parties. 
In the instant case, it cannot be said that 
the mere filing of the application to re~ 
cognise the compromise and record full 
Satisfaction of the decree would bring 
about the termination of the litigation, 
It is only after the court exercises its 
jurisdiction under Order XXIII, Rule 3, 
C. P. Code. and passed a decree, that the 
litigation would come to an end. But, in 
the meanwhile, the plaintiffs had filed 
the application, to be impleaded as addi- 
tional plaintiffs in O. S. 2 and 26 of 1945 
with a view to assert and safeguard their 
interests. We see no substance in the 
contention that the order recording 
satisfaction of the decree could have re- 
trospective operation from 1-12-1958, the 
date on which the joint memo to record 
the compromise was filed and that the 
plaintiffs’ application to be impleaded as 
parties which was filed subsequently 
would not affect the right of the defen- 
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dants to have full satisfaction of the de- 
cree entered up, This argument over- 
looks the important fact that the order 
of dates in which the applications were 
filed is not of much significance, but the 
crucial point is that the plaintiffs filed 
the application while the suit was yet 
pending and had not come to an end. The 
principle underlying the decision of the 
Bench in 1954-1 Mad LJ 530 = (AIR 1954 
Mad 592) clearly governs the instant case. 
In all cases of litigation which are gov- 
erned by .Explanation VI to Section 11, 
C. P. Code, it is settled law that Expla- 
nation VI to Section 11 applies to a pro- 
ceeding by or against the managing mem- 
ber of a joint family, common sense and 
natural justice require that persons, whose 
interests would be affected by the result 
of the litigation, would be entitled to 
come on record to protect their interests 
in the further prosecution of the litiga- 
tion, especially when their complaint is 
that the party already on record in a 
representative character is either not 
taking necessary and proper steps in the 
further prosecution of the proceedings or 
threatens to do something which would 
jeopardise their interests. Order I. 
Rule 8, C, P. Code specially enables a 
party so represented, if he so desires. to 
come on record. It would be a travesty 
of justice to hold that a party who is 
bound by the result of a litigation, though 
not eo nomine a party to the litigation, 
shall be denied an opportunity to draw 
the attention of the Court to some step, 
which seeks to prejudice his interests 
behind his back. In all such cases, it is 
the plain duty of the court to implead 
the parties concerned either under 
Order I, Rule 10, or in exercise of its 
undoubted, inherent power under Sec- 
tion 151, C. P, Code. 


15. For all these reasons. we hold 
that gross miscarriage of justice resulted 
from the recording of full satisfaction of 
the decrees in O. S. 2 & 26 of 1945. We 
therefore agree with the learned Sub- 
ordinate Judge and hold that the ar- 
rangements, Ex, B-1, and the order re- 
cording full satisfaction of the decree are 
not binding upon the plaintiffs as they 
were vitiated by fraud and collusion, be- 
sides being detrimental to the interests 
of the plaintiffs. In the course of the 
argument, the payment of the sum of 
Rs. 5.000 and the receipt by the first de- 
fendant for the same as recited in Exhi- 
bit B-1 was relied upon as proof of bona 
fides of the compromise, Learned coun- 
sel for the respondénts relied upon the 
decisions of this court reported in Sree- 
ramulu v. Thandavakrishnayya, 1942-2 
Mad LJ 452 = (AIR 1943 Mad 77) and 
Muthachi v, Kandaswami Muthirian, 
1945-1 Mad LJ 207 = (AIR 1945 Mad 
135) and contended that such a recital 
is not binding upon the song and thet 
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there must be independent and satisfac~ 
tory proof of the payment of Rs, 5,000. 
Learned counsel urged that the circum 
stances of the case indicated that the 
ignorance and illiteracy and the weak- 
ness of the first defendant were fully ex- 
ploited by the second defendant and no 
such payment could have been made. 
Reliance was also placed on the Bench 
decision of this court reported in Loor- 
thia Odayar v. Gopalasami Aiyar, 19 
Mad LW 135 at page 140 = (AIR 1924 
Mad 450) to the effect that the recital 
of the payment before the Sub-Registrar, 
by itself, is not decisive of the matter. 
It is unnecessary for us to express any 
opinion upon this question, as, even 
otherwise, we have held that the com+ 
promise is not binding. Further, so far 
as the plaintiffs are concerned, the pay- 
ment of Rs. 5,000, even if true, would 
not be binding upon them. To what 
equities, if any. is the second defendant 
entitled as against the first defendant is 
a matter for decision by the trial court 
in the final decree proceedings. But so 
far as the plaintifis are concerned, they 
are entitled to work out their rights, 
wholly unaffected by the alleged pay- 
ment of Rs. 5,000. The result is, the 
decree passed by the trial court is up- 
held and the appeal is dismissed. The 
appellant will pay the costs of the plain- 
tiffs (respondents 1 to 3) both here and 
in the trial court. The first defendant 
will bear his own costs throughout. The 
appellant will pay to the Government the 
eourt-fees payable on the plaint. As this 
litigation is over 25 years old, the trial 
court should make every effort to dis- 
pose of the final decree proceedings as 
expeditiously as possible. The trial 
Judge will see that these proceedings are 
not further protracted. The records from 
this court will be despatched to the trial 
court within a fortnight’s time. 


Appeal dismissed. 
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K. P. Pakkiriswamy Mudaliar and 
others, Appellants v. K. P. Krishnaswamy 
Mudaliar and others, Respondents, 


Appeal No, 194 of 1964, D/- 21-3- 
1972, against decree of City Civil J.a 
Madras in O. S. No, 675 of 1957. 


Index Note :— (A) Hindu Inheritance 
(Removal of Disabilities) Act (1928), Sec- 
tion 2 — Supervening idiocy or lunacy is 
no bar to maintainability of a suit for 
partition —- Averments in the plaint not 
stating explicitly that plaintiff was not a 
lunatic by birth — Presumption of con- 
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A.L R: 


genital lunacy cannot be drawn — (X4 
Ref :— Evidence Act (1872), S. 114). 


Brief Note :— (A) Where the plains 
tiff brings a suit through his next friend 
for a declaration that certain alienations 
of the joint family property, by the de= 
fendant as manager were null and void 
and for partition, on the averments that 
the plaintiff was a person of defective 
understanding and an imbecile and as 
such incapable of protecting his own 
interest, and for that reason the defen- 
dant had a free hand in the management 
and the plaintiff never understood the 
real nature and import of the documents 
alienating the joint family property, to 
which his signatures were taken, it is 
mot open to the alienee defendant, on the 
basis of those averments, to plead in de 
fence thet the suit was not maintainable 
under Section 2 of the Hindu Inheritance 
(Removal of Disabilities) Act, 1928, since 
the plaintiff was a lunatic, (Para 8) 


` The averments did nof amount to 
either an allegation or an admission that 
the plaintiff was an idiot or a lunatic 
congenitally, When the plaint does nof 
proceed to state that the plaintiff was 
not a congenital lunatic and proceeds to 
state his mental capacity and condition 
at the time, the transactions were enter 
ed into and at the time when the suif 
was instituted, no obligation whatever 
was imposed on the next friend of the 
plaintiff to state that the plaintiff was 
congenitally an idiot and from the abs 
sence of any such statement no presump~ 
tion whatever can be drawn that he was 
a lunatic from birth. On the other hand, 
the burden was on the alienee defendant 
who having obtained a mortgage deed 
from the plaintiff himself to establish 
that notwithstanding the fact she entered 
into the transaction with the plaintiff and 
obtained a document executed by him, 
the plaintiff happened to be a congenital 
lunatic or idiot. If she does not dis 
charge the burden the defence taken by 
the alienee defendant in this behalf can= 
mot be upheld on the basis of any pre~ 
sumption, (Para 3} 


As the mental defect of the plaintiff 
was not congenital but supervening, he 
is not only entitled to a share but also 
mot debarred from instituting the suit for 
partition. To hold that he is debarred 
from instituting a suit for partition would 
be directly opposed to Section 2. From 
the terms of the statute itself. it is clear 
that the only disqualification out of the 
many that the textual Hindu Law had 
prescribed. which had been preserved 
by the statute is the disqualification aris- 
ing from congenital lunacy or idiocy and 
that all the other disqualifications have 
been wiped out, AIR 1961 Mad 345, Rel. 
on. (Para 4} 
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I£ the right of suit is to be denied to 
such a plaintiff, the expression “or any. 
right or share” in Section 2 would be- 
come really otiose or meaningless. AIR 
1962 Mys 18, Fol; AIR 1960 SC 601 
and Mullah's Hindu Law 13th Edn. p. 156. 
para 107, Disting. (Para 7) 
Cases- Referred: Chronologieal Paras 
AIR 1962 Mys 18. Bapuram Veda- 

vyasa Rao v, Bapuram Narayana 


_, Rao 6 
AIR 1961 Mad 345 = 1961 Ker LT ._ 
271, Parmeswaram Pillai Velayu- iy 
dham Pillai v. Parameswaram 
Pillai Narayana Pillai 5 


AIR 1960 SC 601 = (1960) 2 SCR 
721. Muthammal v. Sri Subra-+ 
maniaswami Devastanam, Tirus | 
chendur 8 


(ATR 1950 FC 142 =. 1949 FCR 715, 
Ratnaswari Nandan v, Bhagwati 
Saran 5 

B. Santhalingam, for Appellants; Ab- 
dul Rahim, Mahboob Ali, K. Kumara- 
swamy, P. Kannan, N, Sivamani, N. Kri- 
sbna Mitra and R. Subramaniam, for 

Respondents. 


ISMAIL, J.:— The plaintiff in O, S. 
No, 675 of 1957 on the file of the 
City Civil Court, Madras. whose suit was 
dismissed by the learned IV Assistant 
Judge on a preliminary point is the ap- 
pellant before this court. The plaintiff 
and the first defendant are brothers, they 
being the sons of one Parthasarathi 
Mudaliar, who died in 1945. The 16th 
defendant is the widow of the deceased 
Parthasarathi Mudaliar while the 9th de- 
fendant is the daughter of the deceased. 
The suit was instituted by the plaintiff 
in forma pauperis for declaration that 
certain alienations of properties belong- 
ing to the joint family effected by the 
first defendant are null and void and not 
binding upon him and for partition and 
separate possession of his one-third share 
in all items of the properties except 
arable lands and one half share in arable 
lands. The case of the plaintiff was that 
the ancestral business was one in yam in 
Kotwal Bazar and the properties were 
acquired out of the income from that 
business and that the first defendant who, 
after the death of their father. became 
manager of the joint family got into evil 
ways and for the purpose of meeting his 
illegal and immoral desires. he borrowed 
liberally and alienated the properties. 
The further case of the plaintiff was that 
the first defendant started a new busi- 
ness in horse trade in which he had no 
experience whatever which also ended in 
loss and the first defendant happened to 
borrow money from Multani money 
lenders at usurious rates of interests and 
it ig for the purpose of discharging the 
debts so incurred he had to alienate the 


K. P, Pakkiriswamy v. K, P. Krishnaswamy (Ismail J.) 


-perties of the family was untrue. 


[Pr, 1] Mad, 37 


properties of the family. Defendants 5, 
6, TL, 12 and 13 are the mortgagees of 
certain items of the properties while de= 
fendants 7, 8. 9, 14 and 15 are purchasers 
of certain other properties. The fifth de- 
fendant filed a written statement contend- 
ing that the alienations were for binding 
purposes and for family necessity and 
consequently binding on the plaintiff. It 
may be mentioned in this context that 
one other ground urged by the plaintiff 
in the plaint to which detailed reference 
will be made hereafter was that he was 
a man of weak understanding, incapable 
of looking after himself and manage his 
affairs and that was taken advantage of 
by the first defendant in alienating the 
properties. It is for the very same rea- 
son, the plaintiff sought the leave of the 
court to institute the suit by his next 
friend, namely, his wife Padmavathi 
Ammal and that prayer was also granted 
by the trial court. With reference to this 
allegation, the fifth defendant repeatedly 
contended in the written statement that 
the plaintiff executed the documents not 
only on his behalf but on behalf of his 
minor sons also and his allegation in the 
plaint that he was of defective under- 
standing and an imbecile and therefore 
the first defendant had a free hand in 
the management of the joint family pro 

e 
contended again in paragraph 9 of the 
written statement that the plaintiff was 
never mentally infirm or defective in 
understanding and he joined in all the 
mortgages and other documents executed 
by the first defendant. She elaborated 
this in paragraph 11 of the written state-~ 
ment contending that the allegations in 
the plaint that the plaintiff had always 
been incapable of protecting his interests 
or that he was defective in understand- 
ing and incapable of acting for himself 
or on behalf of his minor children or of 
entering into any contractual obligations 
were absolutely false and invented only 
for the purpose of defrauding and cheat- 
ing the creditors of the family ineluding 
the fifth defendant; it is also false to say 
that the first defendant obtained the 
Plaintiffs signature to the mortgage ex- 
ecuted in favour of the fifth defendant 
while the plaintiff was of defective under- 
standing; the plaintiff had been and was 
perfectly. sane and capable of under- 
standing and entering into contractual 
obligations; the plaintiff hdd executed the 
mortgage in favour of the fifth defendant 
of his own free will and consent and in 
full possession of his senses understand~ 
ing the real nature and import of the 
document he was executing and he also 
appeared before the Sub-Registrar of 
Sowcarpet, admitted execution of the 
mortgage deed and also registered it and 
the Sub-Registrar would not have re- 
gistered the mortgage under Section 35 
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of the Indian Registration Act if the 
plaintiff was really a lunatic or an idiot. 
In support of this case, the fifth defend- 
ant also contended that the plaintiff had 
executed and registered a number of other 
documents in favour of other persons. On 
the pleadings, the learned trial Judge 
framed the necessary’ issues and as a 
matter of fact the next friend of the 
appellant was examined as P, W, 1. At 
that stage, the fifth defendant in the suit 
came forward with an application to file 
an additional written statement raising 
a new plea. In the affidavit filed in sup- 
port of this application, the fifth defend- 
ant had stated that she was advised to 
state that even on the allegations in para< 
graphs 3, 6 and 13 of the plaint, the suit 
for partition was not maintainable under 
Hindu law. The additional defence sought 
to be taken was that on the allegations 
jn paragraphs 3, 6 and 13 of the plaint, 
that the appellant is a person of defec~ 
tive understanding and an imbecile and 
as such incapable of protecting his own 
interest which allegations, however, the 
fifth defendant denied, the appellant was 
not entitled to file the suit for partition 
claiming his share in the joint family 
properties, This application was allow- 
ed and an additional issue was framed 
by the trial Judge as follows: 


“Is the plaintiffs suit not maintain- 
gt as contended by the fifth defendant 
in s his (?)-(her) additional written state- 
ment?” 


By agreement of parties, the additional 
issue so framed was agreed to be argued 
as a preliminary issue and on this point 
the learned trial Judge held against the 
appellant on first May 1961 and in view 
of this, he dismissed the suit. Hence the 
present appeal by the plaintiff in the suit. 


2. As pointed out already, the ad- 
ditional issue was framed and the addi- 
tional defence was taken solely on the 
basis of the averments contained in para-~ 
graphs 3, 6 and 13 of the plaint and ad~ 
mittedly no evidence whatever was let 
in by the fifth defendant to substantiate 
the defence taken by her in the addi- 
tional written statement and at the stage 
when the additional written statement 
was filed. the wife. the next friend of the 
appellant, was in the process of being 
examined. Consequently it is necessary 
to examine the averments contained in 
paragraphs 3. 6 and 13 of the plaint to 
find out whether the fifth defendant was 
justified, on the basis of those averments, 
in putting forward the contention that 
the suit itself was not maintainable since 
the appellant was not entitled to claim 
partition. In paragraph 3 of the plaint, 
the relevant statement is that the plain- 
tiff-appellant is a person of defective 
understanding and an imbecile and as such 
incapable of protecting hig own interest, 
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In paragraph 6, the relevant allegation 
is that as the plaintiff was defective in 
understanding and an imbecile. the first 
defendant had a free hand in the manage- 
ment of the family business and proper« 
ties. In paragraph 13, the averment was 
that the plaintiff had always been incap-+ 
able of protecting his interest; on ac- 
count of his defective understanding he 
was incapable of acting for himself or on 
behalf of his minor children or entering 
into contractual obligations; while he was 
in ‘such a condition the first defendant 
appeared to have obtained the plaintiff's 
signature to the documents detailed in 
paragraphs 9 & 10 and the plaintiff never 
understood the real nature and import of 
the said documents to which his signa- 
tures were taken and in no-sense was a 
contracting or a consenting party to the 
said documents either on his own behalf 
or on behalf of his minor children, 


3. Before we refer as to what we 
understand from those averments in the 
plaint, it is necessary to refer to the legal 
ground urged in support of the plea of 
non-maintainability of the suit. The con- 
tention that was put forward and accept- 
ed by the trial Court was that under the 
Hindu Law, a congenital idiot or lunatic 
was not entitled to inheritance or obtain 
a share in joint family property and even 
if the lunacy or idiocy is supervening the 
person concerned is incapable of institut- 
ing a suit for partition, Therefore, we 
have to consider whether the averments 
to which we have: made reference (in 
paragraphs 3, 6 and 13 of the plaint) con< 
tain any statement to indicate or show 
that the appellant herein was a cogenital 
idiot or a lunatic, or if that is not esta+ 
blished from the averments, whether the 
appellant can be said to be a person suf+ 
fering from supervening lunacy and theres 
fore, in law disqualified from instituting 
the suit for partition. Before us. reliance 
has been placed upon Exs, A-12 & A-14, 
two of the certificates issued by the 
Superintendent of the Government Mental 
Hospital, Madras with regard to the con~ 
dition of the appellant. As far as Ex. A-12 
is concerned, it is dated 8-10-1956 and 
the certificate itself points out that the 
Superintendent who granted the certi- 
ficate examined the appellant who was 
aged 28 on 8-10-1956 and on the basis of 
that examination granted the certificate. 
The certificate, after pointing out that 
the appellant was unable to walk upto his 
seventh year of age. began to talk only 
when he was 12 years old and used to 
talk and he talked in Monosyllables and 
his gait was shabby and shuffling and that 
condition had been progressing gradual- 
ly. wound up by saying that the case 
was of mental defect amounting to im- 
becility. unfit to manage his own affairs 
and that was a progressive condition 
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which had been developing since child~ 
hood. As we pointed out, there is noth- 
ing to show that the Superintendent 
who granted the certificate had examin- 
ed the appellant earlier to 8-10-1956 and 
his statement that it was a progressive 
condition which had been developing 
since childhood was only a matter of his 
opinion. Even that statement does not 
establish that the condition of the ap- 
pellant was a congenital one. The second 
certificate is dated 21-9-1960 and that has 
been issued after the appellant was kept 
under observation from 12-9-1960 to 21-9- 
1960. The certificate stated that the ap- 
pellant’s case was of mental deficiency 
amounting to feeble-mindedness and in 
the opinion of the Superintendent who 
granted the certificate this defect existed 
from birth onwards. Here again we are 
unable to agree with the contention of the 
learned counsel for the respondent that 
Ex, A.14 establishes that the appellant 
was a congenital idiot. It may be men- 
tioned in this context that Exs. A-12 and 
A-14 were produced on behalf of the ap- 
pellant himself for the purpose of enabl- 
ing his wife Padmavathi to act as the 
next friend of the appellant in instituting 
the suit. Apart from these two certi- 
ficates, the only other reliance was, as 
we pointed out already, on the averments 
contained in paragraphs 3, 6 and 13 of 
the plaint and we are clearly of the 
opinion that the said averments do not 
amount to either an allegation or an ad- 
mission that the appellant was an idiot 
or a lunatic congenitally. In this con- 
text, it is rather difficult to understand 
what exactly the trial Court has actual- 
ly held. The learned trial Judge points 
out in paragraph 9 of his judgment that 
from the description of the plaintiff in 
the plaint it cannot be said that the 
plaintiff is not an imbecile from birth. 
Again in paragraph 12 of the judgment, 
he states that in his opinion, from the 
description of the plaintiff in the plaint 
the plaintiff is a person who is a lunatic 
and he states further— $ 

“I am also of the opinion that noft 
having been stated explicitly that the 
plaintiff is not a lunatic from birth it 
can be presumed that he is a lunatic 
from birth”. 
We are unable to agree with the reason- 
ing of the learned trial Judge in this 
behalf. Certainly when the plaint does 
not proceed to state that the appellant 
was not a congenital lunatic and proceeds 
to state his mental capacity and condi- 
tion at the time, the transactions were 
entered into and at the time when the 
suit was instituted, no obligation what- 
ever was imposed on the next friend of 
the plaintiff to state that the plaintiff was 
congenitally an idiot and from the ab- 
sence of any such statement no présump- 
tion whatever can be drawn that he was 
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a lunatic from birth. The learned trial 
Judge himself has not referred to any 
principle or authority on the basis of 
which such presumption can be raised, 
On the other hand, the burden was cer- 
tainly on the fifth defendant who having 
obtained a mortgage deed from the plain- 
tiff himself to establish that notwith- 
standing the fact she entered into the 
transaction with the plaintiff and obtain- 
ed a document executed by him, the 
plaintiff happened to be a congenital 
Iunatic or idiot. If she does not dis- 


‘charge the burden certainly the defence 


taken by the fifth defendant in this be- 
half cannot be upheld on the basis of 
eny presumption, as the learned trial 
Judge has done. 


4. The other question for con- 
sideration is that if the mental defect of 
the appellant is not congenital but super- 
vening, is he debarred from instituting 
the suit for partition. The learned trial 
Judge, accepting the contention of the 
fifth defendant had come to the conclu- 
sion that he is so debarred. In para- 
graph 11 of his judgment he states that 
under the Hindu Inheritance Removal of 
Disabilities Act such a person not being 
a lunatic from birth is entitled to a share. 
Notwithstanding this, he expresses his 
opinion that all that the Hindu Inheri- 
tance (Removal of Disabilities) Act lays 
down is that a person other than one who 
has been from birth a lunatic or an idiot 
shall not be excluded from inheritance or 
from any right or share in the joint fami- 
ly property and that no doubt may mean 
that a person who has not been a lunatic 
from birth can have a share in the joint 
family property but certainly it would 
not mean that a person who has been a 
lunatic from birth can file a suit for parti- 
tion. The learned trial Judge has not 
given any reason whatever for coming 
to this conclusion. In our opinion, this 
conclusion is thoroughly erroneous and it 
ig directly opposed to the provisions of 
the statute to which he was making a 
reference. Section 2 of the Hindu Jnheri- 
tance (Removal of Disabilities) Act, 1928 
(Act XII of 1928) provides that notwith- 
standing any rule of Hindu Law or 
custom to the contrary, no person govern~< 
ed by the Hindu Law. other than a per- 
son who is and has been from birth a 
lunatic or idiot shall be excluded from 
inheritance or from any right or share 
in joint family property by reason only 
of any disease, deformity or physical or 
mental defect. From the terms of th 
statute itself, it is clear that the only dis- 
qualification out of the many that the 
textual Hindu Law had prescribed, which: 






disqualifications have been wiped out. I 
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so it passes one’s comprehension as to 
how the learned trial Judge can hold 
that. notwithstanding the statutory provi- 
sion the appellant herein was not entitled 
to institute the suit for partition, 


5. There are two decisions on this 
point, one by a Bench of this Court. which 
is binding on us, and another by a Bench 
of the Mysore High Court. The deci- 
sion of this Court is in Parameswaram 
Pillai Velayudham Pillai v. Parameswa- 
ram Pillai Narayana Pillai, reported in 


AIR 1961 Mad 345. That also was a case. 


of a suit for partition instituted by one 
brother of unsound mind represented by 

wife as a next friend for partition 
and separate possession of his half share 
against the other brother. The defence 
taken was that by virtue of the unsound- 
ness of mind of the plaintiff. the suit for 
partition was not maintainable. In thaf 
ease it was common ground that the un- 
soundness was not congenital but super-~ 
vening. The Court had to consider the 
effect of the statute, namely. the Travan- 
core Hindu Inheritance (Removal of Dis- 
abilities) Act (Act 18 of 1114 ME) cor- 
responding to Central Act XII of 1928 
and deal with the argument of the plain- 
tiff in that case that by virtue of his 
being a lunatic, he did not have any 
volition of his own go that he could not 
express his desire to obtain a partition 
to disrupt the joint status of the tarwad. 
It was pointed out— 


“The contention is based upon a fal+ 
lacy. When a minor or lunatic repre- 
sented by a guardian or next friend files 
a suit to enforce his rights under law, 
there is no question of any exercise of 
volition, A minor in law can have no 
volition but surely it cannot be contend- 
ed that a guardian or next friend of a 
minor cannot bring a suit to enforce the 
minor’s right to property including a suit 
for partition, There is no question here 
of a right to disrupt joint family status 
by unequivocal declaration of the inten- 
tion of a coparcener to separate himself 
from the coparcenary. We are not con= 
cerned in this case whether it will be 
permissible to disrupt the status by such 
declaration on the part of a lunatic 
through his guardian or next friend. 
Here we have a case of a regular suit 
instituted by a next friend. 


No authority was cited to us which 
has even a remote bearing on this ques- 
tion and which supports this odd conten-< 
tion on behalf of the respondent. Mr. 
Sarangapani Iyengar referred to certain 
observations in Ratnaswari Nandan v. 
Bhagwati Saran, 1949 FCR 715 = (AIR 
4950 FC 142).° It is unnecessary to deal 
with this decision because there is noth- 
ing in it or in the observation therein 
which has any bearing on the question 
which falls for decision in this case”, 


ALR. 


6. The decision of the Mysore High 
Court is Bapuram Vedavyasa Rao v. 
Bapuram Narayana Rao, AIR 1962 Mys 18. 
That also dealt with a case of a suit for 
partition instituted by a person of uns 
sound mind and represented by his next 
friend and the case directly involved the 
interpretation of Section 2 of Central Act 
XII of 1928, which we have extracted al- 
ready. The learned Judge after extracts 
ing the section stated— 


“We see that it speaks of not merely 
of ‘inheritance’ but also of ‘any right or 
a share’. Sri Lakshmanaswami wants us 
to read the words ‘or from any right or 
a share’ as ejusdem generis, to the word 
‘inheritance’. if this contention is cor- 
rect the words, ‘or from any right or a 
share’ must be considered superfluous, 
Such an interpretation ig opposed to the 
rules of construction of statutes. In our 
judgment, the words ‘or from any right 
ora share’ have been purposely introduced 
by the Legislature. The prohibition laid 
down by the Hindu Law texts debarring 
persons of unsound mind from claiming 
a share is removed by the Act. ‘Any 
right? means all rights which includes a 
right to cleim partition. Again a right 
to get a share means a ‘Tight to get a 
separate share. The Act in question is a 
social legislation intended to oe cer- 
tain social disabilities imposed by the 
customary Hindu Law, It calls for a 
benevolent construction, In our judg4 
ment ‘the Act’ placed a coparcener of un- 
sound mind in the same Position as that 
of a sane person,” 


T. If we may say so, with respect, 
this judgment correctly interprets the re« 
levant section. If the argument of the 
learned counsel for the fifth defendant is 
to be accepted, the expression ‘or any 
right or share’ occurring in Section 2 
will become really otiose or meaningless, 
Consequently we are of the view that the 
construction sought to be placed upon 
Section 2 of Central Act XII of 1928 by 
the fifth defendant is an untenable one, 


8. Mr. Dorairaj, the Iearned couns 
sel for the fifth defendant brought to our 
notice the following passage occurring in 
Mullah's Hindu Law, 13th Edn. page 156, 
paragraph 107— 


“The High Court of Calcutta has held 
that a member of a joint family who was 
not born a lunatic. but is a lunatic at the 
time of partition is not entitled to claim 
his share by partition. This is also the 
opinion of the High. Court of Allahabad”, 
In our opinion, this statement has no 
relevancy to the facts of the present case, 
because, in this case. Central Act XII of 
1928 directly applies and the statement in 
the said book deals with the law as 
gathered from the textual Hindu law, 
Mr. Dorairaj invited our attention to cers 
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tain observations contained in the judg- 
ment of the Supreme Court in Mutham~ 
mal v, Sri Subramaniaswami Devastanam, 
Tiruchendur, AIR 1960 SC 601. 
again dealt with the position resulting 
from the textual Hindu law and did not 
deal with a succession which opened sub~< 
sequent to the coming into force of Cen- 
tral Act XII of 1928. In that case the 
succession opened on 10-12-1927 while the 
Act came into force on 20-9-1928. Asa 
matter of fact. the Supreme Court was 


. fully aware of this position in the judg- 


ment referred to above and points out in 
paragraph 14 of the judgment that the 
Act itself was not retrospective. In view 
of this position. we are unable to draw 
any support for the stand taken by the 
fifth defendant from this judgment of the 
Supreme Court. We are therefore clear~ 
ly of the opinion that the conclusion of 
the learned trial Judge that the suit for 
partition instituted by the appellant- 
plaintiff was not maintainable is errone~ 
ous and that conclusion has ‘necessarily. 
to be set aside and the dismissal of the 
suit has also to be set aside, 


_ 9 We may point out that we 
have considered the question of super- 
vening idiocy or lunacy of the appellant 
only for the purpose of considering the 
maintainability of the suit and we have 
not expressed any opinion as to the con- 
fentions of the parties on the merits such 
as whether the appellant was fully aware 
of the nature of the transactions he was 
entering into when he executed the seves 
ral documents on his behalf as well as 
on behalf of his minor children and that 
fis a matter .to be tried and decided as 
part of the controversy between the pars 
ties, 


_ 10. An argument was advanced be- 
fore us that on the analogy that a suit 
instituted for partition on behalf of a 
minor. with regard to a suit instituted 
on behalf of a person of unsound mind, 
the Court has to find out and determine 
whether the partition will for the 
benefit of the plaintiff or not. As far as 
the present case is concerned. we do not 
have any doubt whatever that the parti- 
tion will be for the benefit of the plain- 
tiff-appellant since a vast majority of the 
family properties. if not the whole of it, 
had been alienated by the first defend- 
ant and those alienations are challenged 
fn the present suit. incidental to the 
demand for partition and separate pos- 
session of the plaintiffs share of the pro- 
perties. In these circumstances. we allow 
the appeal, set aside the dismissal of the 
suit and remand the suit to the trial 
Court for disposal on merits on the foot- 
ing that the suit is maintainable and the 
partition demanded is for the benefit of 
the plaintiff-appellant, 
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That - 
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; 11. The appeal has been filed in 
forma pauperis and since the appellant 
succeeded and the fifth defendant has 
failed in her defence on the preliminary 
Issue, the court-fee due to the Govern- 
ment on the memorandum of appeal will 
have to be paid by the fifth defendant. 
There will be no order as to costs in this 


appeal, 
Appeal allowed. 
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_ ISMAIL AND PALANISWAMY, JJ. 

Sha Harakchand Roopchand. Appel- 
Jant v. Sha Sukraj Devajes and others, 
Respondents. 

Appeal No. 46 of 1964. D/-1-3-1972 
against decree of City Civil J. (4 Asst, J.) 
Madras in O. S. No. 1218 of 1961. 
~ Oaths Act (1873). S. 12 — Agreement 
to take special oath for deciding the suit 
m= Challenger plaintiff resiling without 
good reasons — Suit is liable to be dis- 
missed, (Para 3) 
Cases Referred: Chronologica] Paras 
AIR 1969 Mad 90 = (1968) 2 Mad 

LJ 477, Perumal v. Krishnaswamf 3 
EEA Mad 412 = (1965) 1 Mad 

LJ 175. Sundaram v. B, Subbamma 3 
{1907) 17 Mad LJ 99, Ayyakannu l 

Nadar v. Muthiah Nadar 3 
. V. Srinivasan and K, Appadurai, f 
Appellant. PPEP 
_ _PALANISWAMY, J: :— The plaintiff 
in O. S. No, 1218 of 1961. on the file of 
the City Civil Court. Madras. is the ap- 
pellant in this appeal. The plaintiff laid 
the suit for recovery of Rs. 7.620/- made 
up of a sum of Rs. 6,000/~ said to have 
been given as a hand-loan to the defend- 
ant and interest thereon at twelve per 
cent. per annum. The defendant denied 
the loan. When the suit came up for 
trial. the plaintiff challenged the defend- 
ant to take a special oath in a Jain tem- 
ple by touching the God denying the 
loan. The defendant accepted the chal- 
lenge. Both parties made an endorse~ 
ment on the plaint to that effect. Suba 
sequently. the plaintiff took out I. A. 
No, 3418 of 1968 praying for permission 
to resile from the challenge. In the affie 
davit that was filed in support of the ap- 
plication. it was alleged that the Jain 
guru and certain other members of the 
community had , found fault with the 
plaintiff for having made the challenge, 
that there will be displeasure of God if 
the oath was administered and that there- 
fore, he should be permitted to resile 
from the challenge. The defendant op- 
posed that application contending that a 
concluded contract had come into being 
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and that the plaintiff was not entitled to 
resile from the contract.. The trial Court 
dismissed that application by order dated 
30th March, 1963. In view of that order. 
the trial Court’decreed that the suit shall 
Stand dismissed with costs. It is against 
mi dismissal that this appeal has been 
ed. 


2. During the pendency of the 
appeal, the defendant died and his legal 
gepiecentatiyes have been brought on 
record, 


3. Mr, Balasubramaniam, appear- 
ing for the plaintiff-appellant contended 
that even though the offer made by. the 
plaintiff and the acceptance made by the 
defendant with regard to taking of oath 
may constitute a contract, it is necessary 
on the part of the defendant to take the 
oath, that without the defendant taking 
the oath, it cannot be said that he com- 
pleted his part of the contract and that 
therefore the plaintiff-appellant should 
have an opportunity to prove his claim. 
We are unable to accept this argument. 
The lower Court has rightly held that the 
plaintiff was not entitled to resile from 
the challenge. The lower Court relied 
upon the decision of a Bench of this 
Court in Ayyakannu Nadar v. Muthiah 
Nadar, (1967) 17 Mad LJ 99. 
an identical case. 
tiff after having challenged the defend- 
ant to take oath and the defendant hav- 
ing accepted the challenge, resiled from 
it. with the result that the defendant did 
mot take the oath, and the suit was dismis- 
sed, as in the instant case. The correct- 
ness of that dismissal was considered in 
that decision. The Bench observed: 


“If the party who has agreed to be 
bound prevents the oath being taken, the 
other party is. ...cascccssesceeee entitled to a 
decree, at any rate | in a case like the pre- 
sent where it is the plaintiff who agrees 
to be bound and the result of his refusal 
to allow the oath to be taken in the form 
agreed upon is that ee is no evidence 
in support of his case” 


Mr, Balasubramaniam drew our attention 
to a decision of Srinivasan, J. in Sunda- 
ram v. B. Subbamma, AIR 1965 Mad 412 
in which, according to the learned coun- 
sel. the aforesaid Bench decision was dis- 
tinguished. That decision is not of any 
help to the appellant: In that case, the 
fourth defendant undertook to take an 
oath and made an endorsement on the 
plaint stating that if the oath was taken 
in the form endorsed. the suit shall stand 
dismissed. The plaintiff agreed to that 
Course. But subsequently the fourth de- 
fendant did not take the oath and stated 
that he was not agreeable to take the 
oath in the form endorsed but in a dif- 
ferent form only. The plaintiff was not 
agreeable to that challenge. It was in 
that view that the learned Judge held 
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that the suit should not have been dis- 
posed of on the oath taken by the fourth 
defendant in the modified form. One of 
us had to deal- with the constitutional 
validity of Section 12 of the Oaths Act 
(1873) in Perumal v. Krishnaswami. AIR 
2969 Mad 90. It is pointed out that 
where an agreement to take a special 
oath is arrived at between two parties to 
the suit in the presence of the Court and 
when one of the parties, namely, the 
challenger goes back on the understands 
ing without proper reasons, all that the - 

urt does is to allow the other side, 
namely, the proposer to make the oath 
which he agreed to take and to decide 
the dispute on the basis of such oath 
being taken; and that the principle of 
mutuality available in relation _to specific 
performance of contract cannot arise in 
such cases. This decision on which Mr, 
Balasubramaniam relied, is also not of 
any help to the appellant, for, it is the 
plaintiff who challenged for an oath and 
the defendant was agreeable to take the 
oath. The lower Court has held that the 
reasons given by the plaintiff for resil- 
ing from the challenges are not tenable, 
In that view, the trial Court took the 
view that the suit should be dismissed 
as the plaintiff resiled from the agree 
ment. , The position is that there was no 
evidence to prove the oral loan. to re« 
cover which the suit was laid. There is 
no ground to interfere, 


4, The appeal fails and is dismis~ 
sed. As the respondents are not repres 
sented. we make no order as to costs, 


Appeal dismissed, 
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PALANISWAMY, J. 


Subbiah Goundan, Appellant v. Ramas 
swamy Goundan and others, Respondents. 


Second Appeal No, 272 of 1970, D= 
24-2-1972 against decree of Sub Jy 
Coimbatore in A. S. No, 66 of 1968, 


Index Note:— (A) Easement Act 
(1882), S. 18 — Co-owners — Right to 
take water from common well by com- 
mon channel by turn — One party trying 
to use the channel for taking water from 
their other well exclusively owned — Use 
cannot be prevented during his turn of 
enjoyment in absence ‘of proof of prejus 
dice to other side. 


Brief Note:— (A) Where the defend- 
ants wanted to use the common channel 
for taking water to their fields from their 
exclusively owned well and the plaintiff 
sued for injunction to prevent the de= 
fendants from making such user; 
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Held. each of the co-owners of the 
common property is entitled to use the. 
property in the way most advantageous 
and beneficial to him without at the same 
time causing any injury or detriment to 
the other co-owners. It is not for the 
other co-owners to dictate in what man- 
mer the other co-owner should enjoy the 
common property so long as the user of 
the common property by one co-owner 
does not materially interfere with the use 
of the property by the other co-owners 
or affect their rights or in any way weak- 
ens, damage or injure the common, pro- 
perty. Therefore. when plaintiff neither 
alleged nor proved that by the use of 
the common channel by the defendants 
to take water from their exclusive well 
they were in any way prejudiced. the 
plaintiff was not entitled to prevent the 
defendants from using the common -chan- 


nel in the way most beneficial to them ` 


during their turn of enjoyment. 1968-1 

Mad LJ 397, Rel. on; AIR 1971 Mad 230 

& AIR 1929 Mad 25. Distinguished, 
(Paras 4 & 5) 


Cases Referred: Chronological Paras 
AIR 1971 Mad 230 = (1970) 1 Mad 
LJ 376, Sivarama Pillai v. Mari- 
chami Pillai 3 
{1968) 1 Mad LJ 397, Karuppa 
Gounder v, Muthusami Gounder 
AIR 1929. Mad 25 = 29 Mad LW 
613. Venkatarama Sastri v. a 
Venkatanarasayya 2 
(1896) ILR 19 Mad 38, Kanakayya 
v. Narasimhalu 3 


N. Varadarajan. for Appellant; E, R. 
Krishnan, for Respondents, 


JUDGMENT:— The plaintiff in O. S. 

No. 255 of 1966 on the file of the District 
Munsif, Coimbatore, who succeeded in the 
trial Court but failed in the lower 
appellate Court is the appellant in 
is second appeal. The first defend- 
ant is the father of defendants 2 and 
3. They together own a half share in 
the land and well in S, No. 33 in Nega- 
mam village, whereas the other half 
share belongs to the plaintiff. Likewise, 
the defendants own a half share in 
S. Nos. 31 and 35 of the same village, 
whereas the other half share belongs to 
the plaintiff. It is the common case of 
the parties that the well in S. No, 33 is 
being enjoyed in common by turns, the 
plaintiff using the well continuously for 
the first six days and the defendants like- 
wise using for a similar period ‘subse« 
quently to irrigate their respective shares 
in S. Nos. 31, 33 and 35. There is a 
common channel lying in the eastern ex- 
tremity of 5. No. 33. East of that chan- 
nel. the position of which is indicated 
in the Commissioner’s plan Ex. C-2, there 
is survey No. 24 in which the defendants 
are entitled to an extent of 10 cents. In 
that extent of 10 cents they have sunk 
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a well in which they have installed an 
electric pump and pump set. From that 
well, the defendants have laid a channel 
which joins the common channel and by 
such connection, the defendants bale out 
water from the well in S. No. 24 and take 
water through the common channel for 
the purpose of irrigating their shares in 
S. Nos. 33 and 35. The plaintiff laid this 
suit for a declaration that the defendants 
were not entitled to use the common 
channel for the purpose of taking water 
from their well in S, No. 24 and for a 
permanent injunction restraining the de< 
fendants from making use af the common 
channel for the purpose of taking water 
from the well in S, No, 24. The defend- 
ants contended that by their using the 
common channel during their turn of en- 
joyment of the common well. the plain- 
iff was in no way prejudiced and that, 
as common owners of the channel, they 
were entitled to use it even for taking 
water from their well in S. No. 24. The 
District Munsif found against the defend- 
ants: holding that the use of the channel 
by the defendants for taking water from 
their well is likely to affect the rights 
of the plaintiff, and in that view, decreed 
the suit. In the appeal preferred by the 
defendants, the Subordinate Judge of 
Coimbatore took a different view holding 
that the defendants were entitled to use 
the common channel during their turn 
even for taking water from their private 
well in S. No. 24'as such user did not 


‘infringe or affect the rights of the plain- 


tiff in any way. In that view, the ap- 
peal was allowed and the suit was diss 
missed hence this second appeal. 


2. The question for consideration 
is whether the defendants, the common 
owners of the channel are entitled to use 
it. during their turn of enjoyment, for 
taking water from their exclusive well. 
The plaintiff has not alleged in the plaint 
nor has he let in evidence to show that 
by the use of the common channel by the 
defendants for taking water from their 
well. his right is in any way affected, 
Nor is it his case that by such user, the 
channel is in any way or is likely to be 
damaged or injured. AIl that he con- 
tends is that the common channel is in- 
tended to be used only for taking water 
from the common well and that the de- 
fendants cannot use the channel to take 
water from their exclusive well. Mr. 
M. 5. Venkatarama Iyer. appearing for 
the appellant-pleintiff, contended that in 
principle this case is in no way different 
from a case of the enjoyment of a com-- 
mon well by a co-owner to irrigate “a 
land. which was not previously irrigated 
by the well prior to the partition be- 
tween co-owners, and argued that if a 
co-owner of a well cannot use the well ~ 
to irrigate a land which wae not pre- 
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viously irrigated by that well in the same 
way, the co-owner of a common channel 
cannot use it for the purpose of taking 
water from a well which does not belong 
-~ in common to the owners of the common 
channel. In support of this argument, he 
relied upon the decision in Sivarama 
Pillai v. Marichami Pillai, 1970-1 Mad LJ 
376 = (AIR 1971 Mad 230). In that case, 
Ramamurti, J., on a review of the case 
law, held that when a well or some 
source of irrigation irrigates lands be~ 
longing to several persons. the source of 
irrigation cannot be divorced or dissociat~ 
ed from the lands and that irrespective 
of the question of damage. the plaintiff 
one co-owner would be entitled to an in- 
junction to restrain another co-owner 
from using the well to irrigate some other 
land, on the simple ground that the de- 
fendant has no right to use the water for 
irrigating other lands. The learned Judge 
has pointed out the uniform trend of 
decisions of this Court not to permit the 
co-owner to irrigate any land newly 
acquired by him. In coming to this -con~ 
clusion, the learned Judge followed a 
Bench decision of this Court in Venkata~ 
rama Sastri v. Venkatanarasayya, AIR 
1929 Mad 25. That was a case of a tank 
in an agraharam. The defendants in that 
case attempted to take water from the 
tank to convert their dry lands in the 
village into wet lands by using the tank 
water. The plaintiffs the common owners 
of the tank, prayed for an injunction to 
restrain the. defendants from using the 
water for that purpose. Though, in that 
ease, the plaintiffs had proved that they 
had suffered damage on account of such 
use of water by the defendants, the Bench 
held that the plaintiffs would be entitled 
to an injunction even if no damage had 
been proved. In that view. it was held 
that the plaintiffs were entitled to an in- 
junction. The principle is that the right 
to the water in the well is co-extensive 
with the right to irrigate a particular 
land. The right in the well is insepar- 
ably connected with the land. All the 
cases in which the same view was taken 
are referred to by Ramamurti. J. in 1970- 
1 Mad LJ 376 = (AIR 1971 Mad 230) and 
it is unnecessary to repeat them here, 


3. The question is whether the 
atoresaid. principle is applicable to the 
case on hand. I do not think so. The 
ease of a party wall upon which the 
aforesaid view has been founded stands 
on a different footing. A party wall is a 
wall of which two adjoining owners are 
tenants in common. If one of the ten- 
ants in common of such a wall puts a 
construction upon it, and such a con- 
struction is for his own exclusive benefit 
to that extent. the other tenant in com- 
mon is excluded from using the common 
wall and the other tenant in common is 
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entitled to have the obstruction removed. 
That principle is laid down in Watson 
v. Gray, 14 Ch D 192. This decision was 
followed by a Bench of this Court in 
Kanakayya v., Narasimhalu, (1896) ILR 
9 Mad 38. In that case, it is pointed 
out that a tenant in common who had 
not consented to the alteration in the 
party wall is entitled to have the new 
construction removed even though he has 
not suffered any inconvenience therefrom, 
In Karuppa Gounder v. Muthusami 
Gounder, 1968-1 Mad LJ 397. Ramamurti, 
J. had to consider a case where a co+ 
owner of a well came forward with the 
prayer that the other co-owner, who 
‘wanted to install a pump-set in the com- 
mon well, should be restrained from 
making such installation. The plaintiff 
in that case was entitled to a half share 
in the well, the other half share belong- 
ing to the defendant. When the defend- 
ant wanted to install a pump set to irri-+ 
gate his share of the land, the plaintiff 
came forward with a suit for a declara- 
tion that the defendant was not entitled 
to do so and for an injunction to restrain 
the defendant from fixing the pump set, 
Both the Courts below negatived the 
plaintiff’s claim. In second appeal it was 
contended that inasmuch as the defendant 
proposed to take water by pumping with 
electric contrivance, some safeguard must 
be provided by fixing turns. The learned 
fudge negatived this contention holding 
that there was no proof that the rights 
of the plaintiff had been in any way 
affected. The learned Judge further 
pointed out if the plaintiff was deprived 
of the mamool supply of water from the 
well or his right to take mamool supply 
from the well was seriously affected as 
a result of the defendant installing the 
pumpset, it is for the plaintiff to file a 
suit making the necessary allegations and 
to establish to what extent and in what 
manner the conduct of the defendant in 
installing the pumpset had infringed or 
had affected his rights. The learned 
Judge, therefore, declined to accede to 
the request of fixing turns. In dealing 
with this question as to the manner in 
which a co-owner can enjoy the property, 
the learned Judge observed— 


“Each co-owner is entitled to enjoy 
the common property in the best and 
most advantageous manner so long as 
there is no invasion or infringement of 
the rights of the other co-owner or cos 
owners. It is not open to the plaintiff 
to dictate to the defendants as to how 
best the defendant is to enjoy his rights 
to take water from the well, of which 
he is a co-owner. having half share 
therein. If however, by the defendant 
enjoying his right to take water from the 
well. there is a substantial deprivation or 
infringement of the rights of the plain- 
tiff, in the sense that the plaintiff is effec 
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tively prevented from enjoying his right 
to take water from the well the plain- 
tiff may have a cause of action”: 


4. When co-owners, at the time of 
partition, set apart a portion of the com- 
mon property to be used as common for 
the beneficial enjoyment of their respec- 
tive shares, that involves a dedication by 
each of them of a portion of the property, 
which, but for such dedication, would be- 
come his exclusive property. Each’ of 
such co-owners of the common property 
is entitled to use the property in the way 
most advantageous and beneficial to him 
without, at the same time causing any. 
injury or detriment to the other co- 
owners. It is for such a co-owner to 
decide in what way he could so use the 
common property to his maximum ad- 
vantage. It is not for the other co~ 
owners to dictate in what manner the 
other co-owner should enjoy the common 
property so long as the user of the com- 
mon property by one co-owner does not 
materially interfere with the use of the 
property by the other co-owners or affect 
their rights or in any way weaken, 
damage or injure the common property. 
Such co-owners are not entitled to pres 
vent the other co-owner from using the 
common property in the way most bene- 
ficial to him. When co-owners of lands 
divide the lands, sometimes they set apart 
a common pathway for the beneficial en- 
‘ioyment of their respective shares. Each 
co-owner is entitled to use the common 
pathway in a way most beneficial to him. 
If he happens to acquire a new land ad- 
jacent to his share and if that land can 
be approached through the common path- 
way. he cannot be prevented from using 
the common pathway provided his user 
of the common pathway does not inter- 
fere with the rights of the other co- 
owner in the common pathway. Similar 
instances are such as setting apart com- 
mon property for use as thrashing floor 
or common passage in buildings, A co- 
owner of a common passage in a build- 
ing can use such passage not only to 
reach his portion which he got under the 
partition but also to reach any addition 
which he may put or any accretion which 
he may make adijacent-to his property. 
provided his user of the common passage 
does not interfere with the user thereof 
by the other co-owners. Likewise, the 
common owner of a thrashing floor can 
use it not only for thrashing the paddy 
got from the land which he got for his 
share in the partition, but also for thrash- 
ing the paddy which he may get from a 
land which he may acquire subsequently. 
Such user. so long as it does not interfere 
with the use by the other co-owners, 
cannot be objected to by the other co- 
owners. It would be most unreasonable 
to say that the paddy got by the co- 
owner from the land which fell to his 
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share in. the partition should alone be 
thrashed in the common thrashing floor, 
Cases of extension of balcony over coms 
mon passage also stand in the same foot- 
ing. The principle underlying the enjoy+ 
ment of common property is that one co- 
owner can use the common property to 
his maximum advantage. subject of course 
to the rights of the other co-owner not 
being any way materially interfered with 
and without damaging or weakening the 
common property, 






the 
any way damage or weaken the channel. 
plaintiff proves that such use! 


of the common well by taking water from 


more beneficially and adva 

the plaintiff. But ag ier a 
ground for the plainti 

piain: aoe plaintiff to make a com- 
or the plaintiff. submi 

elusive wel tted that the ex- 
in 8S. No, 24 commo 
well in S. No. 33 and that by Sey of 
from the well i 
S. No, 24 by the defendants with nee 
motor and pump, the water in the com-~ 
mon well is being drained and that, 
therefore. the plaintiff is prejudiced by 
the defendants using the common chen« 
nel for taking water from the well in 
S. No. 24. This can hardly be a ground 
to entitle the plaintiff to the injunction 
prayed for. It is not disputed that the 
defendants are entitled to use the well in 
S. No. 24 in any way they like. If that 
well is deeper than the common well, if 
4s open to the plaintiffs to take such ac- 
tion as may he available to him in law 
to have the common well deepened fur- 
ther. The plaintiff cannot have any griev~ 
ance if more of underground water finds 
its way into the well of the defendants 
instead of into the common well. If ins 
adequacy of water is felt in the common 
well, the remedy of the plaintiff is not an 
injunction to restrain the defendants from 
using the common channel for taking 
water from their well in S, No, 24. Thel 
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view taken by the lower appellate Court 
is right having regard to the fact that 
the plaintiff has neither alleged nor prov- 
ed that by the use of the common channel 
by the defendants to take water from the 
well in S. No, 24 he is in any way pre- 
judiced. In the result. the second ap- 
peal fails and is dismissed with costs of 
the defendants. No leave. 


Appeal dismissed, 








AIR 1973 MADRAS 46 (V 60 C 13) 
RAGHAVAN, J. : 


Arumugha Gounder and others, Peti-+ 
toners v. K. Marappa Gounder, Respon- 
dent, 


Civil Revn. Petn. No. 2356 of 1971, 
D/- 28-1-1972, to revise order of Princi- 
pal Sub. J.. Erode. D/- 22-11-1971, 


Index Note:— Civil P, C. (1908), 
Section 60 (1) (b) — Oil engine fitted to 
the well — Not exempt from attachment. 


Brief Note:— The principle under-~ 
lying the exemption, is that artisans, who 
depend upon their livelihood on the tools 
which they possess or the implements of 
husbandry which they. as agriculturists, 
require to earn their livelihood should 
alone be exempted from attachment, The 
word “livelihood” connotes the idea of 
means of living or sustenance and an oil 
engine used as a quick mode of drawing 
water from a well is not indispensable to 
an agriculturist to cultivate his lands, and 
is not exempt from attachment. AIR 
1959 Madh Pra 375, Followed. l 

(Para 5) 


Cases Referred: Chronological Paras 
AIR 1962 Mad 444 = 1962-2 Mad 


LJ 259, Punnavanam Pillai v. 
Muthuswami 5 
AIR 1959 Madh Pra 375 = 1959 
MPLJ 872, Mathrabai v, Kan- N 
haiyalal 5 
AIR 1958 All 561, Dwarka Prasad f 
v. Municipal Board. Meerut 5 


AIR 1939 Sind 96 = ILR (1939) Ker 
499, Udharam Dalumal v. Rozl | 
Shambe i 4,5 


S. Sethuratnam, ‘for Petitioners; K, 
Sengottian. for Respondent. 

ORDER :— The petitioners filed a 
suit for recovery of Rs. 10,627-32 from 
the defendant being the arrears of rent. 
The petitioners had previously filed O. 5. 
No. 244 of 1971 on the file of the District 
Munsif’s Court, Gobichettipalayam, and 
attached the house property belonging to 
the respondent worth about Rs. 4,000. 
Along with the present suit the peti- 
tioners filed I. A, 2263 of 1971 under 
Order 38. Rule 5 of the Civil Procedure 
SIS ee ee e 
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Arumugha v. K. Marappa (Raghavan J} 


| 


ALR. 
Code, for attachment before judgment of 
the oil engine fitted to the well on the 
ground that the respondent was trving 
to sell the oil engine, that he is heavily 
involved in debts and that the plaintiff 
cannot realise the decree if the oil ens 
gine is allowed to be sold. 


2. The respondent (defendant) fil- 
ed a counter contending that he was not 
trying to sell the oil engine, that the oil 
engine being an agricultural implement 
is not liable for attachment under Sec< 
tion 60 (1) (b) of the Code. The lower 
Court dismissed the application holding 
that the engine is not permanently fixed 
to the earth, and that it is exempt from 
the attachment under Section 60 (1) (b} 
of the Code. 


3. Against the said order the pre- 
sent Civil Revision Petition is filed and 
the contention of the learned counsel for 
the plaintiff-petitioners is that the oil 
engine cannot be termed as tool of an 
artisan or that it is an implement of hus- 
bandry falling. under Section 60 (1) (b) 
of the Code and therefore exempt from 
attachment, 


4. In Udharam Dalumal v. Rozi 
Shambe, AIR 1939 Sind 96, it was held 
that the term ‘implement of husbandry’ 
occurring in clause (b) to proviso (1) to 
Section 60 should be interpreted in a 
fair and reasonable manner and with a 
generous spirit and not in a narrow and 
mean manner. In the course of the judg- 
ment the learned Judges observed that 
clause (b) should not be interpreted in so 
narrow a manner as to limit its applica~ 
tion only to such things, as wooden plous 
ghs or bullocks, such things as are neces 
sary to maintain the poorest type of agri- 
culturists. Their Lordships observed af 
page 96 as follows: 


“To argue that he should then labori~ 
ously dig the land with a shovel or 
bring water in a pail from the well with 
his own hand and so earn a miserable 
livelihood for himself and his dependants 
is clearly to violate the spirit and the 
purpose of clause (b) to proviso (1) to 
Section 60, C. P, Code, which is not 
intended to force agriculturists back to 
primitive ways but to protect them in 
their livelihood as agriculturists by pre- 
venting the attachment even of those 
mechanical means whereby they plough 
and irrigate and cultivate the soil and 
obtain their livelihood as agriculturists.” 

5. There the learned Judges were 
concerned with a water pumping engine 
and ultimately the learned Judges held 
that a pumping engine is necessary for the 
agriculturists to irrigate and cultivate 
their lands and earn their livelihood as 
an africulturist, with the result that it 
was held that the engine was not attach- 
able. In Dwarka Prasad v. Municipal 
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Lordships held that a tractor is an agri- 
cultural implement falling under Cl. (b) 
of the proviso to Section 60 (1) of the 
Code. Their Lordships after considering 
the dictionary meaning of the principal 
words used in this clause held that what 
this clause aims is the protection of the 
implements of every farmer so aS to en~= 
able him to continue earning his livelihood 
in the same way as he has been earning 
previously and there is nothing to indi- 
cate that the clause is limited to small 
farmers. In Mathrabai v. Kanhaiyalal, 
AIR 1959 Madh Pra 375 a Division Bench 
after considering AIR 1939 Sind 96, and 
AIR 1958 All 561, held that the imple- 
ments of husbandry which can be ex- 
empted must, therefore, be such which 
are indispensable to an agriculturist and 
with which he can earn a livelihood, An 
internal combustion engine used for 
working a water pump was held to be not 
indispensable for agriculture and that the 
water can be drawn from the well for 
irrigating the fields by other means also. 
Such mechanical appliances may no doubt 
enable an agriculturist +o irrigate his 
fields conveniently and quickly. But they 
are not indispensable. The Madhya Pra~ 
desh Bench refused to follow the earlier 
decisions and held that an oil engine is 
mot an agricultural implement falling 
under proviso (b) to clause (1) of Sec- 
tion 60. In T. R. Punmnavanam Pillai v, 
Muthuswami, 1962-2 Mad LJ 259 = 
(AIR 1962 Mad 444) the question that 
arose was a goldsmith is an artisan 
within the meaning of clause (b) and the 
learned Judge held that he is an artisan 
because he is a handicraftsman who is 
engaged in one of the industrial arts or 
trade and makes his living by selling 
articles which he makes. In my opinion, 
the oil engine sought to be attached | is 
not an implement of husbandry exempt- 
ed from attachment. Even if the oil en- 
gine is used for the pumping out water 
from a well to cultivate lands, it cannot 
be regarded as an implement of hus- 
bandry. The principle underlying the 
exemption, in my opinion, is that arti- 
sans, who depend upon their livelihood 
on the tools which they possess or the 
implements of husbandry which they as 
agriculturists require to earn their liveli- 
hood should alone be exempted from at- 
tachment. The word “livelihood” con- 
notes the idea of means of living or sus- 
tenance and an oil engine used as a 
quick mode of drawing water from a 
well is not indispensable to an agricul- 
turist to cultivate his lands. No doubt, 
such mechanical appliances may enable 
an agriculturist to irrigate his lands 
quickly and draw more water to irrigate 
his fields. But on this score it cannot be 
said that an oil engine is indispensable 
for an agriculturist. Following the view 
expressed in AIR 1959 Madh Pra 375, I 
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-am of opinion that an oil engine does not 


fall under clause (b) of proviso (1) to 
Section 60 of the Code. 


6. In the result, the civil revision 
petition is allowed and the plaintiffs-peti- 
tioners are entitled to have the suit men- 
tioned property attached before judg- 
ment, There will, however, be no order 


as to costs, 
Petition allowed, . 


AIR 1973 MADRAS 47 (V 60 C 14) 
KAILASAM, J, 
R. Raja Konar and others, Petitioners 


- V, Andal Ammal, Respondent, 


Civil Revn. Petn. No, 671 of 1971, 
D/- eee to revise the decree of 
eno , Madurai, in ©. R. P. No. 23 of 

70. 


Evidence Act (1872), Section 115 — 
Court passing order of eviction after ac- 
cepting plea of landlady that the premises 
were required bona fide — Tenants ex- 
plicitly agreeing to the order of eviction 
on the ground that landlady required 
building bona fide — It is not open to the 
tenants subsequently to contend that 
order passed by courts below merely on 
compromise memo without satisfying it- 
self that ground: of eviction under S. 10 
of Madras Building (Lease and Rent Con- 
trol) Act existed, is inexecutable (X- 
Ref :— Madras Building ae and Rent 
Control) Act (18 of 1960), 10). AIR 
1970 SC 794 and AMR 1970 "sc 838 and: 
(1971) 84 Mad LW 9, Distinguished, 

(Para 2) 

Moreover as the Courts below did 
apply their mind and came to the con- 
clusion that the landlady was entitled to 
an order of eviction and did not pass an 
order merely on the memo of compro- 
mise filed by the parties. the orders of 
courts below are on merits and there- 
fore executable. AIR 1970 SC 794 and 
AIR 1970 SC 838 and (1971) 84 Mad LW 


9, Distinguished, (Para 2) 
Cases Referred: Chronological Paras 
(1971) 84 Mad LW, 9 = (1971) 1 


Mad LJ 90, Seshadri v. Chari 
AIR 1970 SC 794 = 1970, UJ (SC) 
458, Ferozilal v, Manmal 
AIR 1970 SC 838 (1969) 2 SCR 


1048, Kaushalya Devi v, K., L. 
Bansal 
M. U. Krishnan, for Petitioners; 
K. Sarvebhauman and T. R. Mani, for 
Respondent. 
JUDGMENT :— This petition has 


been filed by the tenants against an order 
of the District Judge Madurai, passed 
in C. R. P. 23 of 1970. The contention 
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that is raised in this court is that the- 
orders passed by the courts below were - 


based on a compromise and not on a 
finding that the tenants have committed 
a breach as required under Section 10 (2). 
clauses (i) to (vii) and therefore the 
order of eviction is not executable. I 
find on facts that this submission is nof 
borne out. Before the Rent Controller, 
the Jandlady contended that the tenants 
‘were guilty of wilful default in payment 
of rent. that the tenants have subleased 
the premises, that the tenants had denied 
the title of the landlady and that the 
landlady required the building bona fide 
for the immediate purpose of demolition 
and reconstruction. Jt is unnecessary to 
consider the other grounds except the 
requirement by the landlady of the build~ 
ing bona fide for the immediate purpose 
of demolition and reconstruction. The 
trial court in paragraph 8 of its order 
found that the requirement by the land- 
lady is bong fide and allowed the peti- 
tion, granting the tenant three months’ 
' time for vacating the premises. The ap- 
peal was preferred on the ground that 
the Rent Controller was in error in hold- 
ing that the landlady required the pre~ 
mises bona fide for immediate demolition 
and reconstruction. During the hearing 
of the appeal the tenants submitted to an 
order of eviction and requested that the 
Court may grant 34 years time to vacate 
the premises, The landlady agreed to 
grant nine months time to the tenants 
to vacate. The appellate court after 
hearing both the parties granted 14 years 
time to the tenants for vacating the pre= 
mises. In: the result the appellate court 
confirmed the order of the Rent Con- 
troller except for the modification that 
the tenants were granted 14 years time 
from the date of the order for vacating 
the premises. The tenants took up the 
matter up on revision to the District 
Judge. Madurai. The learned District 
Judge found that the parties had agreed 
that the order of eviction may be con- 
firmed but the tenants wanted 3} years 
time to vacate the premises while the 
landlady . agreed to grant only nine 
months time. As the parties could not 
agree regarding. the. time for eviction, 
the matter was left to the discretion of 
the court. In‘the revision preferred by 
the tenants, it was contended that the 
order of the Appellate authority grant- 
ing 14 years time was erroneous and that 
it should have granted 3} years time to 
vacate the premises. Regarding the con< 
tention that the order of eviction based 
on the joint endorsement of the parties 
was a nullity. the learned District Judge 
held that both the parties made a writ- 
ten statement that the order of eviction 
passed by the Rent Controller may be 
confirmed and hence the order of evic- 
fion was confirmed on merits and the 
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A. I. Re 


only question that was in dispute was 
about the time that has to be granted to 
the tenants for vacating, 


2. On the facts stated above it is 
clear that the Rent Controller found that 
the requirement by the landlady for de- 
molition and reconstruction was accepts 
ed by the tenants in the lower appellate 
Court. The revisional Court also found 
that the tenants did consent to an order 
of eviction on the basis that the landlady 
wanted the building bona fide for de« 
molition and reconstruction and prayed 
for time. The only question therefore 
that was before the appellate court and 
the revisional Court was about the time 
that was to be granted to the tenants. 
The tenants having explicitly agreed to 
the order of eviction on the ground that 
the landlady required the building bona 
fide for demolition and reconstruction and 
the court having accepted the plea of 
the landlady that the premises were re- 
quired bona fide for demolition and re- 
construction it is not open to the peti- 
tioner to contend that the order for 
eviction passed by the courts below 
merely on the compromise memo with- 
out considering the question whether the 
landlady hag made out any of the grounds 
that are required under Section 10 of the 
Act to enable her to get an order of evic- 
tion, is inexecutable, On the facts there- 
fore there can be no doubt, that the 
courts below were satisfied that the land~« 
lady bona fide required the premises for 
demolition and reconstruction and the 
order was passed on such a finding and 
not on a compromise, The learned coun= 
sel for the petitioner drew my attention 
to the decisions of the Supreme Court in 
Keushalya Devi v. K. I. Bansal, AIR 
1970 SC 838 and in Ferozilal v. Manmal, 
AIR 1970 SC 794. The facts are different 
and the finding of the Supreme Court is 
that the decree was passed by the court 
on the basis of the award without satis- 
fying itself that the ground of eviction 
existed. The Supreme Court on a read« 
ing of Section 13 (1) of the Delhi and 
Aimer Rent Control Act, 1952 laid down 
that the court was forbidden to pass a 
decree without satisfying itself that the 
Jandlord had succeeded in establishing 
that he is entitled to eviction on one af 
the grounds permissible in the Act. The 
decisions were followed by this Court in 
Seshadri v. Chari, (1971) 84 Mad LW 9, 
The decision cited had no application to 
the facts .of this case where the courts 
below were satisfied that the landlady 
required the premises bona fide for de- 
molition and reconstruction and passed 
the order for eviction on that ground. 
The courts below did apply their mind 
and came to the conclusion that the land- 
lady was entitled to an order of eviction 
and did not pass an order merely on the 
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memo of compromise filed by the par- 
ties. On these facts, the decisions cited 
by the learned counsel are inapplicable. 
The orders of the courts below are there- 
fore on. merits and are executable and 
the plea raised by the petitioners has to 
be rejected, The petition is dismissed 
with costs. The petitioners had already 
the indulgence of the appellate court’s 
order of 1} years time. I will not be 
fiustified in granting any further time. 
Petition dismissed, 


SS 


‘AIR 1973 MADRAS 49 (V 60 Cc 15) . 
K. VEERASWAMI, C, J. AND RAGHA- 
VAN, J. 

Srimagal and Co., Appellant v. Books 
(India) Pvt. Ltd, and others, Respon- 
dents. 

O. S. App. No. 91 of 1963 and Memo 
of Objections, D/« 13-7-1971, against 
Judgment and decree of Kailasam, J. in 
C. S. No. 60 of 1959 etc., D/- 25-3-1963. 

Index Note:— (A) Copyright Act 
{1957), Section 19 — Form of assignment 
of copyright, 

Brief Note:— (A) No particular form 
of assignment under Section 19 of any 
Copyright in any work is required and 
it will suffice if the assignment can be 
culled out in writing from some docu- 
ment and that the assignment has been 
authorised by the author is evident from 
his signature or that of his authorised 


agent. The requirement of Section 19 
fs fully satisfied by such document. 

(Para 2) 

M. A. Ghatala, V. Narayanaswami, 


K. R. Ramabadran, S,.Krishnamurthi and 
S. Vaidyanatha Iyer. for Appellant; Adiga 
and Vasan. K, Keshavanath Davey and 
A, Krishna Rao, for Respondents. 

K. VEERASWAMI, C. J.:— The de- 
fendant appeals from a decree of Kaila- 
gam, J, granting the first plaintiff-res- 
pondent a sum of Rs, 2,500 by way of 
damages for infringement of the first 
plaintiff's copyright in the Tamil transla- 
tion of the autobiography of the late 
Pandit Jawaharlal Nehru. It appears 
that some time in 1936, Thiru Sa. Gane- 
san had been permitted by Pandit Nehru 
to translate his autobiography in Tamil. 
But the relationship between Thiru Sa. 
Ganesan and the author was far from 
happy and on account-of this fact Pandit 
Nehru in about 1955 authorised the first 
plaintiff to translate the autobiography 
and sell the same. The first plaintiff 
coming across sales of translations by 
the defendant exchanged notices in about 
1959 complaining of infringement of his 
copyright and damages which eventual- 
ly led to the suit. In July 1957 the de- 
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fendant had printed 1200 copies of which 
200 were said to be complimentary copies. 
Of the remaining 1000, 957 copies were 
sold by him which resulted in a profit 
of Rs, 2,000. In November 1957 the first 
plaintiff had printed 15000 copies of the 
book and made arrangements to publish 
the same as a popular edition at Rs, 3 a 
copy. It has been found that for each 
set the first plaintiff would have made a 
profit of Rs. 1.36. The learned Judge 
found that there was infringement by 
the defendant of the copyright and al- 
lowed damages as we mentioned at the 
outset, 

2. Two points are urged by the 
appellant, one based on Section 19 read 
with Section 18 of the Copyright Act, 
1957. and the other as to the quantum 
of damages. On the first. the contention 
is that whereas Section 19 is specific 
that no assignment of a copyright in any 
work shall be valid unless it was in writ- 


. ing signed by the assignor or by his duly 


authorised agent, there was no such as- 
signment at all by the author to the first 
plaintiff, The learned Judge held that no 
particular form of assignment under S. 19 
was required and it would suffice if the 
assignment could be culled out in writing 
from some document and that the assign- 
ment had been authorised by the author 
is evident from his signature or that of 
his authorised agent. We do not thi 
that there is any substance on the point 
based on Section 19, 

Among the documents filed for the 
first plaintiff was Ex, P-28 (a), which in 
brief contains the entire history of the 
earlier assignment in favour of Sa Gane- 
san and the later assignment in favour 
of the first plaintiff after cancellation of 
the first. It is evident from this letter 
that the earlier assignment was cancel- 
led by Pandit Nehru in view of the acri- 
mony following the failure of the assig- 
mee to remit the royalty to the author. 
This document brings out clearly thet the 
author had as a matter of fact given per- 
mission to the first plaintiff to bring out 
his own translation and that Sa Ganesan 
or his assignees had no right whatever 
to publish the autobiography any more. 
This is what that letter said: 

“He (Pandit Nehru) has in fact given 
the permission to Books (India) Private 
Ltd., 185 Coral Merchant St., P. B. No. 1, 
1803, Madras 1 to bring out a Tamil edi- 
tion of his autobiography. This was done 
in the beginning of 1957 and had been 
brought out, and it is this firm that has 
the right now and your publishing or 
selling the book is an infringement of 
their right. It is open to that firm to 
take any steps in this matter they consi- 
der fit and proper.” 

This letter was written by Pandit Nehru 
to the defendant on 4th April 1959 and 
the letter was signed by Pandit Nehru’s 
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Assistant Private Secretary. In our view, 
the requirement of Section 19 is fully 
satisfied by this document. That section 
requires no doubt that an assignment to 
be valid should be in writing signed by 
the assignor or by his authorised agent. 
The argument is that the assignment in 
its origin should be in writing signed by 
the author or by his authorised agent. We 
do not think that is indicated by the sec- 
tion, The only requirement is that the 
assignment should be in writing signed 
by the assignor or by his duly autho- 
rised agent. If the assignment appears 
from any document and it is signed by 
the assignor or by his authorised agent 
the statutory requirement is fulfilled. We 
agree with Kailasam, J. that Ex, P-28 (a) 
is in compliance with the requirements 
of Section 19. As to the ground based 
on Section 30, we are satisfied that the 
licence was meant to be exclusive. 

That is also clear from Ex, P-28 (a). 
But Pandit Nehru. the second plaintiff, 
was willing to condone the defendant so 
far as the infringement of his copyright is 
concerned. All that he wanted was that 
in future he should not publish any copy 
of the translation of the autobiography. 
In view of this we think that 
the learned Judge was right in the view 
he took that the licence was exclusive 
only from that point of time until which 
the author was prepared to treat the in- 
fringement as condoned which implied 
that licence upto that point was not ex- 
clusive. 

3. That brings us to the second 
ground relating to damages, We think 
that the contention in this behalf is cor- 
rect because the first plaintiff is not en- 
titled to calculate damages in both ways, 
both on his loss and on the basis of the 
profits of the defendant on the sale of 957 
copies of the letter. Damages represent 
the loss. The loss may be ascertained 
either by the profit which the first plain- 
tiff could have made or the profit which 
the defendant had actually made on the 
sale of 957 copies. But the loss cannot 
be calculated by including both. In our 
opinion, therefore, at the rate of Rupees 
1.36 for each copy the loss which the first 
plaintiff would have incurred on 957 
copies which ‘the defendant had sold 
would be about Rs, 1,300. This is what 
the first plaintiff would be entitled to by 
way of damages. We therefore limit the 
decree for damages to that sum and to 
that extent we allow the appeal. In 
other respects. the appeal will stand dis- 
missed. Parties will receive and pay 
proportionate costs throughout, 

In view of what we have observed 
earlier, the memorandum of objections 
are also dismissed. 

Appeal partly allowed. 
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AIR 1973 MADRAS 50 (V 60 C 16) 
RAMAPRASADA RAO, J. 
S. Raghavanandam, Petitioner v. C. P. 
Chitrarasu and others, Respondents. 


Writ Peto. No. 502 of 1971, D/- 12-7- 
1971. 


Index Note:— (A) Constitution of 
India, Art. 180 (3) — Undated letter of re- 
signation to be given effect to immediately 
written by sitting member in his own hand- 
writing in the manner prescribed by Article 
190 (3) and handed over to Chairman — 
Notification declaring that the seat has 
fallen vacant challenged — Chairman acts 
within his authority in issuing the Notifica- 
tion — Word ‘thereupon’ meaning. 

Brief Note:— (A) Where the letter of 
resignation was handed over by the sitting 
member (Petitioner) to the Chairman stat- 
ing that he intended to resign from the le- 
gislative Council with immediate effect, and 
that letter was accepted and acted upon by 


- the statutory authority, then the notification 


by the Chairman that the seat has fallen 
vacant cannot be impugned even if the 
letter was undated. (Para 7) 


_ A letter of resignation given by such 
a member in his own hand but addressed 
to Speaker or Chairman, as the case may 
be, is the imposition of a voluntary disqua- 
lification on the person. Therefore, if a dis- 
qualification is thus brought about on his 
own volition by the member writing a let- 
ter of resignation under his hand and add- 
ressed to the Chairman, then eo instanti, 
the seat shall become vacant. The interpre- 
tation that has to be placed on the word 
“thereupon” in Art. 190 (3) depends on the 
facts and circumstances of each case. The 
word indicates that- the Court can in cer- 
tain circumstances enquire into the allega- 
tion, if made by the writer of the letter of 
Tesignation, that the letter ought not to be 
accepted on its face, but should be subject- 
ed to scrutiny and further evidence. That 
is a feasible proposition, no doubt, which 
has a general application, but is totally in- 
applicable on the facts and particular cir- 
cumstances of the instant case. AIR 1952 
Trav-Co 166, Disting. (Para 8) 


Index Note:— (B) Constitution of 
India, Arts. 226, 190 (3) — Fresh evidence 
in writ proceedings challenging notification 
of vacancy under Art. 190 (3). 


Brief Note:— (B) Though normally evi- 
dence is not undertaken in a proceeding 
under Art. 226 of the Constitution, yet in 
exceptional circumstances, where justice de- 
mands and where the situation is intended 
to subserve public interest, the Court under- 
takes such an enquiry, even though it is 
adjudicating a subject-matter in its visito- 
rial jurisdiction. (Para 6) 

A fresh look or thought at or over the 
letter of resignation, which initiates the pro- 
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cess under Art. 190 (3), is necessary only 
when there are grave attendant circumstan- 
ces which normally raise judicial animosity 
or compel a further probe into them such 
as material to entertain any doubt on the 


genuineness of the letter. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1952 Trav-Co 166 = 1952 Ker 


LT 166, Thankamma - v. Speaker, 
T. C. Assembly 

N. C. Raghavachari, for Petitioner; 
Advocate-General and T. Sathiadev, Asst. 
Govt. Pleader and S. Mohan, Govt. Pleader, 
for Respondents. 

ORDER :— The petitioner herein, a 
member of the Tamil Nadu Legislative 
Council is seeking for a writ of certiorari 
to quash the notification dated 27-1-1971, 
issued by the Chairman, Tamil Nadu Legis- 
lative Council (the first respondent) on the 
main ground that he has not ceased to be 
a member of the Upper House, and the 
notification as such should be deemed to 
be inoperative in the eye of law. The facts 
on which the writ petition was based could 
be summarised as follows. 

2. On the dissolution of the Tamil 
Nadu Legislative Assembly consequent. on 
the dissolution of the Lok Sabha, the peti- 
tioner had information that some of the 
members of the Dravida Munnetra Kazha- 
gam, to which the petitioner belonged, and 
who were members of Parliament, desired 
to stand for the State Legislative Assembly 
and vice versa. For this purpose, the party 
officials were gathering such information as 
was necessary as to who all were so desir- 
ous of standing as members to the State 
Legislative Assembly, instead of seeking a 
ticket to the Lok Sabha. The petitioner was 


‘elected as a member of the Tamil Nadu Le- 


gislative Council in April, 1968, and his 
term would normally expire in April, 1974. 
In view of the expectancy as above of some 
members of Parliament to stand for being 
elected as members of the Tamil Nadu Le- 
gislative Assembly, the petitioner became 
inquisitive as to whether he could not seek 
a seat in the Lok Sabha himself. For this 
purpose, he gave an application on the 8th 
January, 1971, to Thiru Parankuasam, a 
representative of the D.M-K. Party, who 
was authorised to receive such applications, 
Stating that he desired to have a ticket to 
enable him to stand for the Lok Sabha from 
the Sivaganga Parliamentary Constituency. 
On the same date, it appears, the party’s 
attitude was made clear in the matter of 
such personnel like the petitioner, who 
were either sitting members of the State 
Council or the Rajya Sabha and who were 
desirous of applying for a ticket to contest 
for the Lok Sabha or the State Assembly 
as the case may be, that they should sub- 
mit their resignation of the offices which 
they held as above to enable the party to 
consider their fitness for being nominated 
to the Lok Sabha as the party’s candidate. 
This announcement was made in the Mura- 
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soli, which apparently is a party organ. On 
the 24th January, 1971, it is stated by the 
learned counsel for the petitioner, a list of 
names who were allotted tickets to contest 
the elections for seats in the Lok Sabha 
was given out, and, in fact, it is not in dis- 
pute that the names were publicised in the 
local dailies as well. In spite of it, it trans- 
pires, that on the 25th January, 1971, the 
petitioner, not having lost hope of securing 
a seat to contest for the Lok Sabha, follow- 
ed up the objective of the party as publicly 
announced in the Murasoli and is said to 
have written a letter, which is marked as 
Ex. A, and which reads as under: 

“S. Raghavanandam, Member, 

Legislative Council, Madras 2. 

. 25-1-1971 

To Š 


The Chairman, Tamil Nadu Legislative 
Council, Madras-9. 
Sir, 

I herewith submit my resignation of 
the membership of the Tamil Nadu Legis- 
lative Council. The resignation may take 
effect immediately. 

Yours faithfully, 
Sd. in Tamil S. Raghavanandam.” 


According to the petitioner, the letter was 
not dated at or about the time when it was 
written, but this letter is written in the 
letterhead of the petitioner and is admitted 
to be in his own handwriting and addressed to 
the Chairman, Tamil Nadu Legislative Coun- 
cil. The purport of the letter, as is clear 
from its text, is that he was submitting his 
resignation of the membership of the Le- 
gislative Council which was to take effect 
immediately. One other conspicuous feature, 
which is ex facie noticeable in this letter, is 
the endorsement made by the first respon- 
dent, which reads thus: 

“The resignation may be accepted and 
vacancy notified immediately ... Sd. C. P. 
Chitrarasu, 25-1-71.” 

The petitioner, however, having stated that 
this was an undated letter, indicates in de- 
tail the circumstances attendant upon its 
execution and to whom and when this let- 
ter was handed over by him. According to 
him, it was at the instance of the third res- 
pondent that this letter was drafted and 
written by the ‘petitioner, and it was actu- 
ally handed over by him to the third res- 
pondent, and the petitioner presumes that 
the third respondent in turn handed it over 
to the second respondent and the sarne ulti- 
mately reached the first respondent, for 
necessary action. Contemporaneously, the 
case of the petitioner is that even though 
this letter was written by him, he never in- 
tended that it should be acted upon either 
by the addressee or by the agencies through 
which it passed, ultimately to the hands of 
the first respondent. According to the peti- 
tioner, this letter was intended merely as a 
shield to be kept up till he was allotted a 
ticket for contesting the Lok Sabha elec- 
tions and until after the results of the elec- 
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tions were known and the petitioner was 
duly elected as a member of the Lok Sabha 
as well. These conditions are dented into 
this letter by the petitioner and these condi- 
tions precedent, which only could ultimate- 
ly make the letter operative or implement- 
able, are projected at the foremost by the 
petitioner to sustain his case that the first 
respondent, who knew about the circum- 
stances under which the letter was written 
and situations attendant upon the receipt 
of the letter, ought not to have issued the 
impugned notification, after acting upon it, 
accepting it, and ultimately unseating the 
petitioner from the Tamil Nadu Legislative 
Council. In the view that I intend taking, 
it is not necessary for me to state any more 
details excepting at this stage to narrate 
completely the facts until the challenged 
notification was made. 


3. As already stated, the petitioner’s 
case is that about 8-45 p.m. on 25-1-1971, 
an undated letter of resignation, which ref- 
lected the contents as excerpted above, ex- 
cepting the date and the endorsement made 
by the first respondent, was handed oven 
by him to the third respondent, who in 
turn passed it on to the second respondent, 
and presumably the letter ultimately reach- 
ed the first respondent who acted upon it 
and issued the challenged notification. The 
petitioner had to leave Madras on the night 
of 25th January, 1971, and he was surpris- 
ed to read in the morning editions of Daily 
Thanthi and Navamani of date 26th Janu- 
ary, 1971, that the petitioner’s resignation 
as member of the Tamil Nadu Legislative 
Council was accepted by the Chairman of 
the Council as required under the provisions 
of the Constitution and that a vacancy has 
arisen in the Council in that behalf. The 
petitioner immediately gave a telegram to 
the first respondent running as under: 

“Learn from dailies, that you have ac- 
cepted my resignation of Council member- 
ship. I never intended to submit my resig- 
nation letter to you. Surprised to see such 
news. Submit I have (not) resigned my 
Council membership. 

Raghavanandam, 
Member, Legislative Council.” 
The further case of the petitioner is that 


he contacted the Secretary of the Legisla- . 


tive Council on the 27th instant, who is stat- 
ed to have informed him that the resigna- 
tion had been accepted and that a notifica- 
tion was under issue in consequence there- 
of. It is not in dispute that a notification to 
the above effect was issued on 27-1-1971 
and was received by the petitioner on 28-1- 
1971. After coming to know the action 
taken by the first respondent about the let- 
ter of resignation as above, the petitioner 
was thoroughly dissatisfied about the way 
in which his letter was dealt with by the 
respondents 2 and 3, to whom, according 
to him, the letter was handed over. In the 
meantime, he received a letter from the 
fifth respondent, running as under: 
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“I am directed to inform you that ac- 
tion has been taken immediately on receipt 
of your letter of resignation of membership 
in the Council, dated 25-1-1971, as desired 
by you, and in the normal course, the noti- 
fication, declaring your seat vacant, was 
issued on 27-1-1971, before the receipt of 
your telegram.” 


Thereafter, the petitioner continued corres- 
pondence and is said to have met the second 
respondent and made his position and in- 
tention clear, but having had no benefit out 
of such personal approaches has come to 
this Court for the issue of a writ of certi- 
orari, as already stated, and for the purpose 
abovementioned. 


4, I have already noticed the en- 
dorsement made by the first respondent on 
the letter of resignation dated 25-1-1971. 
The first respondent has filed a counter-affi- 
davit. In the counter-affidavit, he swears 
that on 25-1-1971, after office hours, the 
petitioner came to his residence and handed 
over the letter in person and as it was re- 
ceived by him across the table, he made the 
endorsement on the letter on that date, and 
at the instance of the petitioner, he accept- 
ed the resignation immediately and thus sub- 
served the purpose of the letter which the 
(petitioner wanted viz., to take immediate 
effect. The first respondent is emphatic that 
it is highly irresponsible on the part of the 
petitioner to attribute motives for accepting 
the resignation. According to the first res- 
pondent, as the letter of resignation was in 
the petitioner’s letterhead, in his own hand- 
writing, signed by him and addressed to the 
first respondent and was also handed over 
to the first respondent in person, nothing 
more remained for him except to accept the 
resignation and act upon the letter and for- 
mally issued the notification, which has to 
be done in the-eye of law. 


5. I have already prefaced that it is- 
not necessary in this writ petition to tra- 
verse the various allegations leading to cer- 
tain factual contentions in the matter of the 
delivery of such a letter to the third respon- 
dent or by the third respondent to the se- 
cond respondent. The second respondent ` 
and the third respondent have, of course, 
filed counter-affidavits. They make it clear 
that no assurance was given by them or any 
of them to the petitioner that the letter was 
to remain only as a dead letter and not in- 
tended to be acted upon till the Lok Sabha 
elections became a fait accompli and the 
results were known and the petitioner suc- 
ceeded therein. The third respondent in his 
turn denies that the petitioner ever handed 
over the letter in question to him, and what 
all has been said against him and what all 
has been spoken to by the petitioner as re- 
gards the circumstances under which the 
letter is said to have been handed 
over by the petitioner to the third respon- 
dent are practically denied. The fifth frese 
pondent’s counter is a formal one. 
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6. The learned counsel for the peti- 
tioner, after taking me through the various 
factual contentions as disclosed in the affi- 
davits and counter-affidavits filed in the case 
sought to sustain the case of the petitioner 
as follows. The first respondent was aware 
of the various circumstances under which 
the impugned letter of resignation was writ- 
ten by the petitioner, and as it was undated 
at or about the time when it was handed 
over by the petitioner to the third respon- 
dent (according to him) or to the first res- 
pondent (according to the latter), that in it- 
self was a suspicious circumstance to evoke 
further consideration at the hands of the 
first respondent without accepting the same 
forthwith. The petitioner is equally empha- 
tic that the letter was not handed over to 
the first respondent, but the learned counsel 
for the petitioner very fairly put it that his: 
client has never stated anywhere either in 
the affidavit or in the correspondence that 
the endorsement made by the first respon- 
dent in the letter cannot be said to have 
been made by him in the manner done and 
on the date it bears. As a matter of fact; 
when the case was opened, there was a sug- 
gestion whether it was necessary that the 
first respondent should be examined in per- 
son in court. Though initially the learned 
counsel for the petitioner was inclined to 
call the first respondent for being examined, 
the matter was not pressed at a later stage. 
Though normally evidence is not undertaken 
in a proceeding under Art. 226 of the Con- 
stitution, yet in exceptional circumstances, 
where justice demands and where the situa- 
tion is intended to subserve public interest, 
the court undertakes such an enquiry, even 
though it is adjudicating a subject-matter in 
its visitorial jurisdiction. But, as matters 
stand, there was no occasion for the court 
to test once again the statements made by 
the first respondent by seeking his presence 


- Jin court and subjecting him to examination 


by counsel. It became unnecessary to do so, 
and in my opinion, too, it was not absolute- 
ly essential for purposes of deciding this 
case. 


7. The learned counsel for the peti-. 


tioner would state that the answer given by 
the fifth respondent on 29-1-1971 in answey 
to the telegram issued by the petitioner on 
26-1-1971 does not expressly say that the 
letter of resignation was handed over by the 
petitioner to the first respondent and that 
he made an endorsement to that effect on 
the letter of resignation and that in conse- 
quence the notification was issued. This sug- 
gestion as to the absence of some material 
details in the reply sent by the Secretary of 
the Legislative Council has to be juxtaposed 
with the text of the telegram issued by the 
petitioner on the 26th January, 1971. If 
really the petitioner’s case was that the let- 
ter of resignation, which is the cynosure in 
these proceedings, was never handed over by 
the petitioner to the first respondent, and if 
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it was handed over to persons other than 
the first respondent, as claimed by the peti- 
tioner, one would have expected that this at 
least should have been brought out in the 
telegram given by the petitioner as soon as 
he came to know of the impugned notifica- 
tion. This apart, the petitioner, after he 


_came down to Madras and after he received 


the reply as above from the fifth respondent, 
did not write to the first respondent setting 
out categorically that there was no occasion 
for him to hand over the letter of resignation 
across the table for the first respondent to 
act so expeditiously as was done and to fol- 
low it up by the impugned notification. Even 
otherwise, I am satisfied that when an offi- 
cial reply was sent by the fifth respondent in 
answer to the telegram given by the peti- 
tioner, he could not have written any letter, 
nor was it obligatory on his part to set out 
in detail the circumstances under which the 
letter itself was handed over to the Chair- 
man of the Legislative Council and as to 
when and how it was handed over. The let- 
ter dated 29-1-1971 is a normal reply to a 
thought provoking telegram. Even this nor- 
mal reply, which, according to the petitioner, 
did not contain conspicuous facts and did 
not set out relevant situations, did not in 
turn evoke a reply from him, which at least 
would have set matter in their light as con- 
tended by the petitioner. But nothing has 
been done by the petitioner till he came to 
this court on 11th February, 1971, when he 
categorised the various circumstances undep 
which he wrote the letter and. set 
down in detail the persons whom 
he approached with that letter and the 
surmises which he makes as to how the let- 
ter could have reached the first respondent 
for taking action thereon. I am unable to 
rest my conclusions on the ipse dixit of the 
petitioner, who is the interested party in this 
proceeding, and lightly brush aside the en- 
dorsement made by a responsible person 
like the first respondent, as also the reply 
given by the fifth respondent for and on be- 
half of the first respondent and ultimately 
the sworn affidavit made by the first respon- 
dent in this court, emphatically denying the 
allegation that the letter of resignation was 
never handed over by the petitioner to him. 
If, therefore, as a fact it appears to me that 
the letter of resignation was handed over by 
the petitioner to the first respondent and the 
said letter projected an unconditional and ani 
unreserved conveyance of the stand taken 
by the petitioner that he intended to resign 
from the Legislative Council with immedi- 
ate effect, and if that letter was accepted 
and acted upon by the statutory authority, 
then the notification which is ,the product 
of such a decision cannot be impugned in 
these writ proceedings. 


8. Art. 190 (3) of the Constitution 
of India lays down in no uncanny terms 
that if a member of a House of the Legisla- 
ture of a State (meaning either House) re- 
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signs his seat by writing under his hand 


addressed to the Speaker or the Chairman, 
as the case may be, his seat shall thereupon 
become vacant. This Article appears under 
the caption of ‘Disqualification of Members’. 
A letter of resignation given by such a mem- 
ber in his own hand but addressed to Speak- 
er or the Chairman, as the case may be, is 
the imposition of a voluntary disqualifica~ 
tion on the person. The other clauses of 
‘Art. 190 do set out the involuntary disquali- 
fications which will bind a member in the 
circumstances and situations referred to 
therein. Therefore, if a disqualification is 
thus brought about on his own volition by 
the member writing a letter of resignation 
under his hand and addressed to the Chair- 
man, as in this case, then eo instanti, the 
seat shall become ‘vacant. But the word 
‘thereupon’ in this clause has come up for 
discussion in judicial precedents. The word 
in its primary sense is the equivalent of ‘im- 
mediately’. In order to subserve the - well- 
known principles of natural justice and also 
to avoid any misuse of power by the per- 
son in authority, the word has to be inter- 
preted fairly, but the interpretation that has 
to be placed on the word depends on the 
facts and circumstances of each case. In the 
case in Thankamma v. Speaker, T. C. As- 
sembly, ATR 1952 Trav-Co 166, the facts 
were that the person who tendered the re- 
signation was not even a member of the 
House at the time when the letter was writ- 
ten. It transpires that after the date when 
she wrote that letter as prescribed under 
Art. 190 (3), she was returned to the House. 
But persons who were prejudiced by such a 
teturn intended to press the letter of resig- 
nation at such a posterior point of time and 
then it was pointed out by the learned Judge 
that the Speaker in that case was entitled 
as of right to enquire into the genuineness 
of the said letter and to make such enquiry 
as was necessary to find out whether it was 
one obtained by fraud or force. The circum- 
stances with which we are posed in the pre- 
sent case are totally different. The petitioner 
was a Sitting member of the Council. He 
was anxious to secure a ticket to enable him 
to stand for the Lok Sabha. The party man- 
date prescribed that he should resign from 
the membership of the House if he wanted 
the ficket at all either for the Lok Sabha 
or for the Assembly. He had, therefore, to 
write out the letter of resignation as was 
prescribed. The petitioner cannot be said to 
be a person who does not know the proce- 
dure to resign from the House of Legisla- 
ture. He writes out the letter in his hand, 
addresses it to the Chairman, and, as I have 
already held, handed it over to the first res- 
pondent. In these circumstances, the mere 
fact that certain allegations are made in the 
affidavit in support of the petition, or that 
certain statements appear in the correspond- 
ence that preceded the filing of this writ 
petition, or that the petitioner had occasion 


to meet the Honourable the Minister for 
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Labour or the Honourable the Chief Minis- 
ter of Tamil Nadu, cannot by themselves be 
a pointer to this court that a further enquiry 
has to be undertaken to decipher whether 
the letter of resignation was intended to be 
acted upon and was genuine or otherwise. 
A fresh look or thought at or over the let- 
ter of resignation, which initiates the pro- 
cess under Art. 190 (3) is necessary only 
when there are grave attendant circumstan- 
ces which normally raise judicial animosity 
or compel a further probe into them. No 
clinching material has been placed before 
me to entertain any iota of doubt on the 
genuineness of this letter. An argument was 
made by the learned counsel for the peti- 
tioner that the ‘ink’ of the date at the right 
hand top of the letter in question is dif- 
ferent from the ink used for writing the rest 
of the portions of the same letter and there- 
fore there is an inherent suspicion about 
the genuineness of the same. Apart from 
this submission being of a very doubtful 
nature, I have no hesitation in finding that 
this letter, even if it is to be conceded for 
argument’s sake was an undated letter, was 
one which ought to have been handed over 
to the first respondent on 25-1-1971, because 
the endorsement made by the first respon- 
dent is categoric and is to the effect that the 
resignation was accepted by him and the 
vacancy was to be notified immediately. 
The date which the endorsement bears 
is 25th January, 1971. This secondary evi- 
dence which appears in the letter of resig- 
nation itself creates no doubt whatsoever in 
my mind that the letter was handed over by 
the petitioner to the first respondent on the 
25th January, 1971, for necessary and imme- 
diate action to be taken by the first respon- 
dent thereafter. Thus the word ‘thereupon’ 
in Art. 190 (3) indicates that the court can 
in certain circumstances enquire into the 
allegation, if made by the writer of the let- 
ter of resignation, that the letter ought not 
to be accepted on its face, but should be 
subjected to scrutiny and further evidence. 
That is a feasible proposition, - no doubt, 
which has a general application, but is 
totally inapplicable on the facts and parti- 
cular circumstances of this case. 


9. In the view that I hold that the 
various allegations made by the petitioner 
as against the second and third respondents 
are not relevant for the purpose of the en- 
quiry, and as it has been established by 
documentary evidence, that the letter of re- 
signation, which is the basis of action for 
the first respondent, was written by the peti- 
tioner in the manner prescribed by Art. 190 
(3) of the Constitution of India, and as the 
first respondent did act within his authority 
and issued the challenged notification right- 
ly, no writ of certiorari can issue. There 
being no error of jurisdiction apparent on 
record and no error of law, either, I am 
unable to interfere in my discretion to make 
the rule absolute. In view of this, the writ 
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petition is dismissed, but there will be no 
order as to costs. ae 

Petition dismissed. 

pana 
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‘AIR 1973 MADRAS 55 (V 60 C 17) 

PALANISWAMY, J. 

R. Varadarajan, Petitioner v. — Salem 
Municipal Council by its Commissioner, 
Salem and another, Respondents. 

Writ Petn. No. 2748 of 1969, DJ- 1-2- 
1971. 

(A) Madras District Miumicipalities Act 
(5 of 1920), S. 180 — The powers of the 
Municipal Council to grant permission for 
constructions on streets and for occupation 
of road sides and street margins are cireum- 
scribed by the Act and it cannot claim any 
implied powers by the absence of a provi- 
sion of bar. (ara 4) 

@®) Madras District Municipalities Act 
G of 1920), S. 3 (3) — A statue is a build- 
ing within Section 3 (3) amd the fact that it 
has no roof over it does not make it any 


the less a building. @ara 7) 
(C) Madras District Municipalities Act 
(5 of 1920), S. 3 (3) — Statue erected by 


private committee handed over to Munici- 
pality — Statue is not exempt from opera- 
tion of building rules. 

Where a statue which is a building with- 
in Section 3 (3) is erected by a private com- 
mittee on a street is subsequently handed 
over to the Municipal Council, exemption of 
Municipal buildings from the operation of 
the building rules cannot be claimed in res- 
pect of it. (Para 7) 

(@D) Madras District Municipalities Act 
of 1920), Sch. IV, Rule 43 (1) (b) — As- 
suming that statute of a person is a monu- 
ment, the municipality cannot spend its 
funds for ifs maintenance unless it is legally 
vested in it and where unlawfully construct- 
ed monument is given to the Municipality 
it cannot spend its funds for its mainten- 
ance. @ara 8) 

Œ) Madras District Municipalities Act 
© of 1920), Ss. 180 and 183 — Municipality 
has no power to grant permission to erect 
permanent statue in middle of public street 
even on traffic island. 

In view of Sections 180 and 183 the 
Municipal Council has no power to grant 
permission to erect a permanent statue in 
the middle of the public street and a resolu- 
tion granting such permission is illegal and 
the fact that the statue is erected on a 
Traffic Island or the street has 35 feet width 
on either side of the place of erection or 
the construction does not cause public incon- 
venience or materially interfere with the use 
of the road is irrelevant. (Paras 5, 6, 8, 9) 

(F) Constitution of India, Art. 226 — 
Municipal Council’s resolution permitting 
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illegal erection of permanent. statue in 
middie of street — Sitting member can file 
writ petition to quash resolution — (Madras 
District Municipalities Act (5 of 1920), Sec- 
tion 180). 


Where the Municipal Council by an 
illegal resolution permits the erection of a 
permanent statue in the middle of a public 
street in violation of the Municipal Act a 
sitting member of the council can file a writ 
petition fof quashing the resolution in order 
to see that the council does not abuse its 
powers and also to see that the resolution 
does not place his right to continue as a 
member in jeopardy on account of the pos- 
sibility of action being taken by the Gov- 
ernment superseding the council — (1914) 
235 US 151 and AIR 1952 SC 12 and AIR 
1962 SC 1044 and AIR 1918 Mad 763 and 
ATR 1949 Bom 229 and AIR 1962 Madh 
Pra 180, Rel. on; W. P. No. 1922 of 1969 
(Mad), Ref. (Paras 18, 20) 


(G) Constitution of India, Art. 226 — 
Where the Mumicipal Council by am iMegal 
resolution permits the erection of a statue 
in violation of the Municipal Act and umder- 
takes to maintain it from the municipal 
funds a tax payer has a right to file a writ 
petition for quashing the resolution and pre- 
venting the Council from wasting the mumi- 
cipal fumds — (X-Ref:— Madras District 
Municipalities Act (5 of 1920), S. 189. 
(1898) ILR 22 Bom 646 and AIR 1949 Bom 
229 and AIR 1969 Cal 102 and W. P. Nos. 
1587 and 1568 of 1969 (Mad), Rel. on. 

(Paras 21, 24) 

Cases Referred: Chronological Paras 
(1969) W. P. Nos. 1587 and 1568 of 
1969 (Mad), Chittibabu v. Commr. 


Corporation of Madras 21 
(1969) W. P. No. 1922 of 1969 (Mad) 18 
AIR 1962 SC 1044 = (1963) 1 SCJ 

106, Calcutta Gas Co. Ltd. v. State 

of West Bengal 14 
AIR 1962 Madh Pra 180 = 1962 Jab 

LJ 355, S. C. Barat v. H. V. Patas- 

kar 17 
AIR 1960 Cal 102 = 64 Cal WN 134, 

Narendra Nath v. Corporation of 

Calcutta : 21 
AIR 1952 SC 12 = 1952 SCR 28, 

State of Orissa v. Madan Gopal 13, 14 
AIR 1951 SC 41 = 1950 SCR 869, 

Charanjit Lal Chowdhury v. Union 

of India 14 


AIR 1949 Bom 229 = 51 Bom LR 

190, Municipal Corporation, Bombay 

v. Govind Laxman 16, 21 
AIR 1918 Mad 763 ILR 40 Mad 

125, In the matter of G. A. Natesan 


and K. R. Ramanathan 15 
(1914) 235 US 151 = 59 Law Ed 169, 

McCabe y. Atchison 12 
(1898) ILR 22 Bom 646, Vaman v. 

‘Municipality of Sholapur 21 
(1897) 1 QB 498 = 66 LI QB 403, 

The Queen v. Guardians of the 

Lewishan Union 15 


= 


56 Mad. [Prs. 1-4] Varadarajan v. Salem Municipality (Palaniswamy J) 


(1870) 5 QB 466 = 39 LJ MC 145, 
Reg v. Surrey JJ. 


R. Nodanasabapathy, for Petitioner; S. 
Mohan, K. Alagiriswami, S Rajavelu 
and R. Shanmugham, for Respondents. 


ORDER :— The petitioner, Varada- 
rajan, who is a member of the Salem Muni- 
‘cipal Council challenges the validity of a 
resolution passed by the said Council on 
21-8-1969 allotting a place at the junction 
of the Victory Market Road and Govinda- 
swamy Pillai Road opposite to Bose Mai- 
dan in Salem Town for the purpose of 
erecting a statue of the late Chief Minister 
of this State, Thiru C. N. Annadurai. He 
prays for the issue of a. writ of certiorari 
fo quash the said resolution on the ground 
that it is beyond the powers of the Munici- 
pal Council. A Committee called ‘Anna 
Statue Erection Committee’ appears to have 
been formed with one Thiru Rarajam as 
its Chairman. The said Anna Statue Erec- 
tion Committee is the second respondent in 
this writ petition, whereas the Salem Muni- 
cipal Council is the first respondent. The 
Statue Committee made a request to the 
Municipal Council to accord permission to 
it to install a statue of the late Chief Minis- 
ter. This subject came up for consideration 
before the Council on 21-8-1969. One mem- 
ber of the Council moved the resolution to 
accord sanction for the said installation. 
Another member proposed an amendment 
stating that the place suggested was narrow 
and congested and that, therefore, any othep 
suitable place may be selected. This amend- 
ment was put to vote. Only 10 members 
voted for the amendment, whereas 21 mem- 
bers voted for the original resolution. Thus 
the resolution was carried by majority. The 
petitioner was not present at the time when 
the resolution was passed. In pursuance of 
this resolution, the statue committee erect- 
ed a statue at the aforesaid place and the 
statue was proposed to be unveiled by Thiru 
V. V. Giri, President of the Indian Union, 
on 15-9-1969. The petitioner presented this 
petition on 11-9-1969 and the same was 
admitted on 12-9-1969. The petitioner pray- 
ed for the issue of a temporary injunction 
to restrain the unveiling of the statue, in 
C. M. P. No. 12216 of 1969. Alagiriswami, 
J., before whom that petition came up for 
hearing, dismissed it holding that the peti- 
tioner made the above request for injunc- 
tion deliberately at the last moment just 
before the unveiling, that if the petitioner 
ultimately succeeded, it would not be diffi- 
cult to shift the statue to another place and 
that, therefore, the circumstances did not 
warrant the grant of the interim injunction. 
wae result, the statue has been un- 
veile 


2. The contention of the petitioner 
is that under the District Municipalities Act, 
1920, (hereinafter referred to as the Act) 
constructing anything in the nature of the 
permanent structure on a public street, is 
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expressly forbidden that the Municipal 
Council has no power to grant permission 
to construct the statue on a public street, 
and that as such, the resolution according 
sanction is illegal. It is also his contention 
that the statue is a ‘building’ within the 
meaning of the Act and that it has not been 
constructed in accordance with the provi- 
sions of the Act and the rules made there- 
under. He claims the relief of writ of certi- 
orari to quash the resolution in his capacity 
as a member of the tax paying general pub- 
lic and also as a sitting councillor. 


3. The Commissioner of the Salem 
Municipality has filed a counter-affidavit 
alleging that the resolution is valid and legal, 
that there are no errors apparent on the 
face of the record, that the statue has been 
installed on an existing traffic island, that 
there is enough width of 35 feet on eithen 
side of the pedestal, that the construction 
does not cause any permanent obstruction, 
that after construction, the statue has been 
handed over to the Municipal Council and 
has become the Municipal property and 
that, as such, the building rules which do 
not apply to Government or quasi-Govern- 
ment buildings are not applicable to the 
statue. The second respondent has filed a 
counter-affidavit supporting the contentions 
raised by the first respondent and further 
alleging that the petitioner is not entitled to 
ask for the issue of a writ of certiorari. 


4, The contention of the petitioner 
fs that the impugned resolution is ultra vires 
the powers of the Municipal Council. The 
Act contains elaborate provisions regarding 
public street, and private street, within the 
Municipal area. Section 162 enjoins a duty 
upon the Municipal Council to cause all 
public streets to be maintained and repaired 
at the cost of the Municipal fund. It also 
gives power to the council to meet the cost 
of -all improvements to such streets as may 
be necessary and expedient for the public 
safety and convenience. Powers are confer- 
ted upon the Municipal Council to lay out 
and make new public streets, (Section 163), 
to acquire any land for the purpose of open- 
ing or widening any public street (Section 
165) and to prescribe for any public street 
a building line or a street alignment (Sec- 
tion 166). Section 180, which is relevant for 
this case, reads: 

“No one shall build any wall or erect 
any fence or other obstruction, or projec- 
tion, or make any encroachment in or over 
any street except as hereinafter provided.” 
Section 180-A declares that all streets vest- 
ed in or to be vested in or maintained by 
a Municipal Council shall be open to per- 
sons of whatever caste or creed. Section 181 
imposes a prohibition against door, gate, bay 
or ground-floor window from hanging or 
from being placed so as to open outwards 
upon any street, except with a licence from 
the executive authority. Section 182 confers 
power upon the executive authority to re- 
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quire the owner or occupier of any pre- 
mises to remove or alter any projection, 
encroachment or obstruction situated against 
or in front of such premises and in or over 
any street. Section 183 confers certain pow- 
ers upon the executive authority. and the 
Municipal Council. Under sub-section (1) 
of that section, the Municipal Council is 
entitled to grant a licence to the owner op 
occupier of any premises to put up veran- 
das, balconies and sunshades to project over 
a street, subject to such conditions and res- 
trictions as it may think fit. Under sub-sec- 
tion (2), the executive authority is empower- 
ed to grant a licence, subject to such condi- 
tions and restrictions as he may think fit, 
for temporary erection of pandals and other 
structure in a public street, vested in the 
council or in any other public place, the 
control of which is vested in the council. 
Sub-section (3) confers power upon the 
Municipal Council to lease road sides .and 
street margins vested in it for occupation 
on such terms and conditions and for such 
period as the council may fix. But the 
power to grant a licence to allow certain 
projections over streets or the power to 
grant a lease of road sides and street mar- 
gins cannot be exercised, if the projection, 
construction or occupation is likely to be 
injurious to health or cause public inconve- 
nience or otherwise materially interfere with 
the use of the road as such (sub-section (4). 
Thus the Legislature has made comprehen- 
sive provisions concerning public streets and 
conferring certain limited powers on the 
executive authority and the Municipal Coun- 
cil in regard to certain specified construc- 
tions and in regard to occupation of road- 
sides and street margins. Except the con- 
structions and occupations that may be so 
permitted by the Municipal Council or ege- 
cutive authority, no one can build any wall 
or erect any fence or other obstruction op 
projection or make any encroachment in or 
over any street. No power is conferred up- 
on the Municipal Council to allow any per- 
son to put up any permanent construction, 
however small it may be, in the middle of 
a public street. The fact that no express 
prohibition is contained against granting 
such permission does not mean that 
the power to grant such permis- 
sion could be inferred. A statu- 
tory body like the Municipal Council can- 
not claim any implied powers by the mere 
absence of a provision of bar. Its powers 
are limited and circumscribed by the statute 
creating it. The following observations in 
Halsbury’s Laws of England, Volume 8, 
Second Edition, at pages 72 and 73, bring 
out the limitation of powers of statutory 
bodies: — 5 
“Where a corporation is created by 
štatute its powers are limited and circum- 
scribed by the statute creating it and extend 
no further than is -expressly stated therein 
or is necessarily and properly required for 
carrying into effect the purpose of its incor- 
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poration or may be fairly regarded as inci- 
dental to or consequential upon, those things 
which the Legislature has authorised. What 
the statute does not expressly or impliedly 
authorise is to be taken to be prohibited.” 


5. Express prohibition is contained 
fn Section 180 against constructing anything 
which would be an obstruction in or over a 
street except as provided in the Act. The 
exceptions are (i) projections such as bal- 
conies, sunshades etc., (2) constructions such 
as steps and drainage, (3) temporary erec- 
tion of pandals and (4) lease of roadsides 
and street margins. Of these, constructions 
falling under (1) and (2) above could be per- 
manent; but their location should necessarily 
be only at the end of the street margin. 
Only temporary structures, like a pandal 
could be erected in the middle of a street. 
From the restrictions placed upon the power 
of the Council with respect to the location 
of the places in the street upon which pro-- 
jections etc., could extend and occupation 
could be permitted by way of lease, and 
having regard to the scheme underlying Sec- 
tions 180 and 183, it necessarily follows that 
the Municipal Council has no power to 
grant permission to anybody to construct 
anything permanent in the middle of a pub- 
lic street. It is admitted that the statute in 
question has been erected in the middle of 
the Victoria Market Road—vide paragraph 
8 of the counter-affidavit of the first respon- 
dent. It is also admitted that the statue is a 
permanent structure erected over a concrete 
pedestal 6’x 6’ in the middle of the street— 
vide paragraph 14 of the counter-affidavit of 
the first respondent. No doubt, the place 
where the statue has been erected is a tra- 
ffic island. But the existence of a traffic 
island does not make the construction of the 
statue lawful. Traffic island is intended for 
the proper regulation of the traffic and is 
liable to be removed if such removal is ne- 
cessary. Its size also is liable to be reduced 
if there is need for such reduction. Even if 
the traffic island is removed, the statue would 
continue to exist at the same place. There- 
fore, the fact that the statue has been erect- 
ed on a traffic island does not make the 
constructions lawful. 


6. The fact that at the place where 
the statue has been erected the street has 35 
feet width on either side would not also 
make the construction of the statue 
unobjectionable. It is contended on 
behalf of the respondents that the 
construction does not or is not like- 
ly to cause public inconvenience or material- 
ly interfere with the use of the road as such. 
These are irrelevant considerations so far as 
the facts of this case are concerned. Ab- 
sence of public inconvenience or of material 
interference with the use of the road as such 
would be relevant only in the case of grant 
of licence to projections and erections speci- 
fied in Section 183 (1) and to the occupation 
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of road sides and street margins under Sec- 
tion 183 (2). These considerations are wholly 
irrelevant in a case where the permanent 
construction is in the middle of a public 
Street. Anything constructed permanently in 
the middle of a public street would cause 
hindrance to free passage of vehicular traffic 
as well as pedestrians and would thus con- 
stitute obstruction within the meaning of 
Section 180. 


7. Elaborate provisions have been 
made in Sections 191 to 206 of the Act re- 


gulating the construction of buildings. 
ae is defined in Section 3 (3) 
us:— 


“ ‘Building’ includes a house, out-house, 

stable, latrine, shed, hut, wall (other than a 
boundary wall not exceeding eight feet in 
height) and any other such structure, whe- 
ther of masonry, bricks, wood, mud, metal 
or any other material whatsoever.” 
Any person intending to construct a building 
should follow the procedure laid down in 
the Act. The construction of a building shall 
not be begun unless and until the executive 
authority had granted permission for the 
execution of the work (Section 199). The 
fact that there is no roof over the statue 
does not make the statue any the less a 
building, for, the definition of the word, 
“Building” does not require that there should 
be roof to make a structure a building. 
Even a wall, (which is not a boundary wall, 
not exceeding eight feet in height) is a 
building within the meaning of the Act. 
Therefore, there is no substance in the con- 
tention that the statue is not a building 
merely because it has no roof over it. Equal- 
ly untenable is the contention that the build- 
ing rules do not apply to the statue because 
the statue has since become the property of 
the Municipality. At the time of the con- 
struction, the statue belonged to the Statue 
Erection Committee and it is only after the 
construction that the said Committee hand- 
ed over the statue to the council. Therefore, 
the exemption of Municipal buildings' from 
the operation of the building rules cannot be 
claimed in the instant case. 


8. Mr. Mohan, learned Government 
Pleader, appearing for the Municipal Coun- 
cil, contended that the statue is a monument, 
that under Rule 43 (1) (b) of Schedule IV 
of the Act, a statutory liability is cast upon 
the Municipal Council to maintain monu- 
ments vested in the Municipality and that 
as such the existence of the statue cannot be 
questioned. This is an untenable argument. 
No doubt, the cost of maintenance of pub- 
lic property like monuments vested in the 
Municipality is an expenditure which is ob- 
ligatory on the Municipal Council. It is 
doubtful how far a statue can be called a 
monument. Even if it is conceded for the 
sake of argument that the statue is a monu- 
ment, it should be legally vested in the 
Municipality before the Municipality can 
claim to spend the Municipal funds for the 
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maintenance of such a monument. Legal 
vesting is a condition precedent for such ex- 
penditure. Any monument that may be con- 
structed unlawfully and given to the Muni- 
cipality cannot be a property upon which 
the Municipality can legally claim to spend 
its fund for its maintenance. The mere ne- 
cessity to spend the municipal funds upon 
such a monument does not make the con- 
struction lawful, if it was at its inception 
unlawful. If the argument of the learned 
Government Pleader were to be accepted, 
it will lead to anomalous and absurd results. 
An illegal act does not and cannot become 
legal by the mere fact that the result of such 
an act brings into existence certain legal ob- 
ligations. For example, an illegitimate child 
is in law entitled to be maintained by his on 
her putative father. But such legal obliga- 
tion on the father cannot make the illegal 
connection legal. Except relying upon Rule 
43 (1) (b) of Schedule IV of the Act, Mr. 
Mohan could not find any argument to get 
over the effect of Sections 180 and 183 of 
the Act which, read together, Jead to the 
irresistible inference that the construction of 
the statue is in clear violation of these pro- 
visions and is hence unlawful. 


9, For all the foregoing reasons, it 
follows that the grant of permission to erect 
the statue as a permanent construction in 
the middle of the public street is in clear 
violation of Section 180 read with Section 
183 of the Act. I find that the impugned 
resolution of the Municipal Council is ille- 


gal. 

10. The next question is, has the 
petitioner locus standi to maintain this peti- 
tion? As already pointed out, he has sought 
relief in two capacities: (1) as a tax paying 
member of the general public, and (2) as a 
sitting member of the Municipal Council. I 
shall consider the second aspect first. As a 
sitting member, the question presents two 
aspects. The first is, is the petitioner entitled 
to insist that the Municipal Council should 
not have passed the impugied resolution? 
The second is, has the resolution, if left, as 
it is, a tendency or likelihood of affecting 
the petitioner in any way in his capacity as 
a sitting member of the Council? The peti- 
tioner has sought the writ jurisdiction of this 
Court under Article 226 of the Constitution, 
the relevant portion of which reads thus:— 

“226 (1). Notwithstanding anything in 
Article 32, every High Court shall have 
power, throughout territories in relation to 
which it exercises jurisdiction, to issue to any 
person or authority including in appropriate 
cases any Government, within those territo- 
ries directions, orders, or writs including 
writs in the nature of habeas corpus, manda- 
mus, prohibtion, quo warranto and certio- 
rari, or any of them, for the enforcement of 
any of the rights conferred by Part WI and 
for any other purpose.” 

The right, the infringement of which the 
petitioner complains as a sitting member of 
the Council, is undoubtedly not a funda- 
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mental right contemplated in Part I of the 
Constittution. But this court has jurisdiction 
under Article 226 to issue appropriate writ 
for any other purpose. In invoking the juris- 
diction of this Court under the later part of 
Article 226 the petitioner should make out 
Locus Standi. In dealing with this aspect, it 
is observed by the learned authors, Kair and 
Lawson, in “Cases in Constitutional Law” 
5th edition at pages 406 and 407: 


“As has already been said the di- 
rect control of public authorities becomes 
especially necessary when a subject cannot 
show that he has suffered the infringement 
of an actual right. The question, therefore, 
arises, what sort of locus standi an applicant 
for relief must bave. The matter has been 
mainly discussed of recent years in relation 
to the prerogative orders, and the view is 
generally held that, although the older deci- 
sions seem to apply -different tests to the 
various orders, at the present day the mat- 
ter is entirely in the hands of the judges, 
except where the Crown applies for an orden 
and probably also where the applicant, 
thought a subject, can show that an actual 
right of his has been infringed (Reg. v. Sur- 
rey JJ., (1870) 5 QB 466). This discretionary 
power of the judges, since it allows them 
to refuse an order on general grounds, also 
makes it unnecessary for them to insist on 
any proof of locus standi in the applicant; 
they can in a proper case say that his inte- 
rest is too remote without giving any special 
reasons. Thus the prerogative orders can be 


granted at the instance of any person who. 


has an interest sufficient to satisfy the Jud- 
ges that he has reasonable grounds for his 
application, and, for instance, it was once 
a matter of course for a brewery company 
to apply for certiorari to quash a licence 
granted to a rival company. This freedom 
from strict rules, of Locus Standi would 
seem to be one of the most valuable charac- 
teristics of the prerogative orders.” 


11. The right of obtaining an order 
of certiorari is not limited to judicial acts 
or orders in strict sense, that is to say, acts 
or orders by a court of law sitting. in a judi- 
cial capacity. Jt extends to acts and orders 
of a competent authority which have the 
effect of affecting the right of an individual. 
In dealing. with the wide scope of certiorari 
in “Constitutional Law” by Wade and Phil- 
lips, it is observed at pages 668 and 669 
where certain illustrations are given: 


“As illustrations of the wide scope of 
-certiorari three examples may be given:— 


At the instance of an adjacent owner, 
certiorari was granted to quash a decision 
of a district council permitting development 
of land in an area where, under a town 
planning scheme, permission might have 
given rise later to a claim for compensation 
payable from the rates, the reason for quash- 
ing the decision was that a councillor voted 
for the permission who was the developep 
estate agent. 


Varadarajan v. Salem Municipality (Palaniswamy J.) 


> 


[Prs. 10-14] Mad. 59 


Certiorari lay against a county coun- 
cil which purported to act under its statutory 
powers as a licensing authority by granting 
permission to a cinema proprietor to open his 
cinema on a Sunday at a time when the 
Sunday opening of places of entertainment 
was expressly forbidden’ by statute. 


Certiorari lay to quash a decision of the 
General Medical Council removing a doc- 
tor’s name from the medical register. The 
Council was under a statutory obligation to 
hold a ‘due inquiry’ but had refused to hear 
fresh evidence to dispute a finding in the 
Divorce Division of the High Court that the 
Doctor had committed adultery with a pati- 
ent.” 


12. Though the powers of issuing 
certiorari are wide, the person seeking the 
exercise of that power, must have a right 
the infringement of which or threat to in- 
jury which, can alone be a ground of com- 
plaint. This principle is thus stated by 
Hughes, J., in McCabe v. Atchison, ((1914) 
235 US 151) 

“It is an elementary principle that in 
order to justify the granting of this extra- 
ordinary relief, the complainant’s need of it 
and the absence of an adequate remedy at 
law must clearly appear. The complainant 
cannot succeed because someone else may 
be hurt. Nor does it make any difference 
that other persons who may be injured are 
persons of the same race or occupation. It 
is the fact clearly established, of injury to 
the complainant not to others—which justi- 
fies judicial interference.” 


13. Construing the scope of Article 
226, Kania, C. J., in the State of Orissa v. 
Madan Gopal, 1952 SCR 28 at p. 33 = 
(AIR 1952 SC 12) observed:— 


“The language of the Article shows that 
the issuing of writs of directions by the 
Court is not founded only on its decision 
that a right of the aggrieved party under 
Part IM of the Constitution (Fundamental 
Rights) has been infringed. It can also issue 
writs or give similar directions for any other 
purpose. The concluding words of Article 
226 have to be read in the context of what 
precedes the same. Therefore the existence 
of the right is the foundation of the exercis 
or jurisdiction of the Court under this Arti- 
c e.” 5 

14. Following the foregoing princi- 
ple, the Supreme Court observed in Calcutta 
Gas Co. Ltd. v. State of West Bengal, 1963- 
1 SCJ 106 at p. 108 = (AIR 1962 SC 
1044):— 

“The first question that falls to be con- 
sidered is whether the appellant has locus 
standi to file the petition under Article 226 
of the Constitution. The argument of Jearn- 
ed Counsel for the respondents is that the 
appellant was only managing the industry and 
it had no proprietary right therein, and, 
therefore, it could not maintain the applica- 
tion. Article 226 confers a very wide power 
on the High Court to issue directions and 
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writs of the nature mentioned therein for the 
enforcement of any of the rights conferred 
by Part II or for any other purpose. It is, 
therefore, clear that persons other than those 
claiming fundamental rights can also ap- 
proach the Court seeking a relief thereunder. 
The Article in terms does not describe the 
classes of persons entitled to apply there- 
mnder; but it is implicit in the exercise of 
the extraordinary jurisdiction that the relief 
asked for must be one to enforce a legal 
right. In 1952 SCR 28 = (AIR 1952 SC 
12) this Court has ruled that the existence 
of the right is the foundation of the exer- 
cise of jurisdiction of the Court under Arti- 
cle 226 of the Constitution. In Chiranjit 
Lal Chowdhury v. Union of India, (1950) 
SCR 869 = (AIR 1951 SC 41), it has been 
held by this Court that the legal right that 
can be enforced under Article 32 must ordi- 
narily be the right of the petitioner himself 
who complains of infraction of such right 
and approaches the Court for relief. We do 


not see any reason why a different principle | 


should apply in the case of a petitioner 
under Article 226 of the Constitution. The 
Tight that can be enforced under Article 226 
also shall ordinarily be the personal or indi- 
vidual right of the petitioner himself, though 
in the case of some of the writs like habeas 
corpus or quo watranto this rule may have 
to be relaxed or modified.” 


15. Cases have arisen under Sec. 45 
of the Specific Relief Act, 1877, in which 
the question whether a party having some 
interest in property, franchise or personal 
right, and complaining of injury thereof can 
maintain a petition under that section has 
been considered in detail. ‘The principles 
applicable under that section are similar to 
the principles applicable to a writ of manda- 
mous. In the matter of G. A. Natesan and 
K. R. Ramanathan, ILR 40 Mad 125 = 
(AIR 1918 Mad 763) the question of main- 
tainability of an application under Section 45 
of the Specific Relief Act to compel the 
Syndicate of the Madras University to do 
certain things at the instance of two mem- 
bers of the: Madras University, arose for 
consideration. The applicants, who were 
members of the Senate, protested against a 
certain resolution of the Senate and requir- 
ed the Senate to forward their protest to 
the Chancellor. The applicants’ contention 
was that certain ruling given by the Vice- 
Chancellor was invalid. The Syndicate re- 
fused to forward the protest of those two 
members. Thereupon, the members filed a 
petition under Section 45 of the Specific Re- 
lief Act for compelling the Syndicate to carry 
out their request. The question arose whe- 
ther they were entitled to the relief asked 
for. The learned Advocate-General, appear- 
ing for the Syndicate, attempted to argue on 
the strength of the decision in the Queen 
v. Guardians of the Lewishan Union, (1897) 
1 QB 498 that every member of the Senate 
was interested along with the petitioners in 
seeing that the University regulations were 
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carried out and that, therefore, the petitioners 
did not have special interest which would 
justify to take out a petition under Sec. 45 
of the Specific Relief Act. Coutts Trotter, J. 
as he then was, rejected that contention as 
being wholly fallacious and pointed out that 
a right might be enjoyed in common with 
every subject of the Crown, but when that 
right is infringed in the case of an individual 
subject, there at once arises in that indivi- 
dual a further right to seek the protection 
of the Court to enforce such right. The 
learned Judge further pointed out that the 
question in every case must be whether a 
right has beén infringed qua the petitioner 
and the mere fact that the petitioner shares 
the right with other persons cannot debar 
him from obtaining the necessary relief under 
the Jaw. It is further pointed out that the 
mere fact that the Senate as a whole might 
have been interested in the maintenance of 
the rights of one of its members did not 
preclude the petitioner from litigating his 
specific rights to have his protest forwarded 
to its proper destination. The Bench upheld 
the maintainability of the petition and grante 
ed the relief. 

16. In Municipal Corporation, Bom- 
bay v. Govind Laxman, AIR 1949 Bom 229 
a similar question regarding the maintaina= ` 
bility of a petition under Section 45 of the 
Specific Relief Act by a ratepayer as against 
the Municipal Corporation complaining of an 
attempt to misapply the municipal fund arose 
for consideration. Speaking for the Court, 
Chagla, C. J., observed at pages 231 and 


` 232: 


“It is perfectly true that the law ordi- 
narily discourages a large body of persons 
who have a common interest from litigating 
with regard to their interest in separate suits. 
The policy of the law is that in such cases 
a representative suit should be brought in 
which the interest of all should be finally and 
completely adjudicated upon. But to this 
ordinary rule there are certain exceptions, 
and the most important exception is that 
when you have members of a corporation 
who are all equally interested in the corpo- 
ration carrying out its activities according to 
its charter, if the corporation acts illegally op 
contrary toits charter or misapplies its funds, 
then every member of the corporation has 
the right to file a suit to prevent the corpo- 
ration from so acting. The same principle 
applies to a ratepayer. Every ratepayer has 
the right to prevent the public body.to which 
he pays the rate from acting contrary to law 
or contrary to its own charter. 
those cases the Jaw assumes that the 
member of the corporation or the rate- 
payer has a specific legal interest which en- 
titles him to come to Court in support of 
his right and in order to prevent the corpo- 
ration or the public body from acting cont- 
rary to Jaw or other own charter. There 
seems to be no reason in principle why the 
member of the corporation or the rate-payer 
should only come to Court by way of a suit, 


1973 
and why he should be debarred from invok- 


ing the jurisdiction of the Court under Sece 
tion 45.” 


17. In H. C. Barat v. H. V. Pataskar, 
AIR 1962 Madh Pra 180, the question arose 
whether at the instance of some members of 
the Jabalpur University, a petition unden 
Article 226 of the Constitution praying fop 
the issue of a Writ of Mandamus would lig 
against the Chancellor of the University com» 
plaining of the illegality of the appointment 
of Vice-Chancellor. The appointment of tha 
Vice-Chancellor had to be made in accorda 
ance with certain provisions of the Jabalpus 


University Act, 1956. The petitioners’ com< 


plaint was that the appointment was made 
illegally or contrary to the provisions -of 
that Act. With that allegation they asked 
for the issue of a writ of mandamus com- 
manding the Chancellor to fill up the office 
in accordance with the provisions of the Act. 
In dealing with the maintainability of the 
Writ Petition, Dixit, C. J., speaking for tha 
Bench, observed at page 189:— 


“Tt is well-settled that a person having 
a real and specific. interest in the subjecte 
matter of the petition is entitled to initiate 
mandamus proceedings. The person apply- 
ing for a writ of mandamus must have some 
interest in property, franchise or personal 
fight, an injury to which alone can entitle 
him to ask for the issue of the writ. No 
particular quantum of right is necessary in 
order to entitle him to relief. It is not ne- 
cessary that the person applying should have 
a special interest in the subject-matter. One 
of the petitioners here is a member of the 
Executive Council and the other of the Aca- 
demic Council. The University is a corporate 
body constituted under the University Act 
and clearly all the members of the Court, 
the Executive Council, the Academic Coun- 
cil and even the Registered Graduates are all 
equally interested in the University function- 
ing according to the provisions of the Act. 
If, therefore, the appointment of the Vice- 
Chancellor of the University has been made 
illegally or contrary to the provisions of the 
Act, then every such member has the right 
to question the validity of the appointment 
and ask for the issue of a writ of mandamus 
commanding the filling of the office in ac- 
cordance with Section 11.” 


18. Mr. - Nadanasabapathi, learned 
Counsel appearing for the petitioner, drew 
my attention to the decision of Ramaprasada 
Rao, J., in W. P. No. 1922 of 1969 (Mad) 
relating to the validity of certain resolutions 
passed by the Salem Municipal Council, 
which is the first respondent in the instant 
case. That petition was filed by a sitting 
member of the Council. He questioned the 
_legality of certain resolutions. On a conside- 
ration of the contentions of the Municipal 
Council the learned Judge upheld the con- 
tention of the Petitioner with regard to some 
of the resolutions holding that they were 
ultra vires the powers of the Council and 
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quashed the same. But it does not appear 
that any contention was raised on behalf of 
the Municipal Council regarding the main- 
tainability of the Writ Petition at the in- 
stance of the member of the Council. There- 
fore, that decision is not of much use in con- 
sidering the point in controversy in this case, 
namely, the maintainability of the writ peti- 
tion. It would be seen from the foregoing 
decisions that the petitioner, as a sitting 
member of the Municipal Council, has got 
certain rights, one such being to see that the 
Municipal Council acts according to the pro- 
visions of the Act. 

19. The other aspect of the right of 
the petitioner to make the petition as a sit- 
ting member raises the question whether the 
impugned resolution has a tendency or is 
likely to affect his continuance as a member 
during the normal period of the term of the 
Municipal Council. If the answer to this 
question is to be in the affirmative, unques- 
tionably he has locus standi to make a com- 
plaint. According to the petitioner, the im- 
pugned resolution is ultra vires the powers 
of the Council and is in excess of the powers 
of the Council. It is also his contention that 
by passing this resolution the Municipal 
Council has abused its powers with the ob- 
ject of satisfying the wishes of the majority 
of the members who belong to a particular 


-political party. The Act contains necessary 


provisions conferring power upon certain au- 
thorities for the purpose of controlling the 
functions of the Municipal Council. The 
District Collector concerned and the State 
Government have been constituted as such 
authorities. The State Government. have 
wider powers than the District Collector. 
Section 34 (2) empowers these two authorities 
to do certain things such as calling for any 
document in the possession of the Council, 
requiring the Council or the executive autho- 
rity to furnish any plan, estimate, etc., and 
requiring the Council or executive authority 
to furnish any information or report on any 
municipal matter. Powers are also conferred 
on those authorities to record in writing for 
the consideration of the Council or the ex- 
ecutive authority any observations they (the 
Government) or he (the District Collector) 
may think proper in regard to the Council’s 
or Executive Authority’s proceedings or du- 
ties. Some emergency powers have been con- 
ferred on the Collector, but they are not 
necessary to be adverted to. Section 41, con- 
fers upon the State Government the power 
to dissolve or supersede the Municipal Coun- 
cil, if, in their opinion, the Municipal Coun- 


-cil is not competent to perform or persistent- 


ly makes default in performing the duties 
imposed on it by law or exceeds or abuses its 
powers. The procedure to be followed before 
exercising this power is also laid down. The 
Municipal Council concerned will have an 
opportunity to show cause against the pro- 
posal. Thus, the State Government can take 
action under this section, if, in their opinion, 
the Municipal Council exceeded or abused its 
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powers. The complaint of the petitioner in 
the instant case is that the Municipal Council 
exceeded its powers in passing the impugned 
resolution and abused its powers for certaia 
political considerations at the instance of the 
majority party. The petitioner is entitled to 
say that on account of this invalid resolution 
a situation has arisen where the Government 
could take action under Section 41. If such 
action had been taken, the result would be 
dissolution or supersession of the Council. In 
that event, all the members of the Council 
shall be deemed to have vacated their offices. 
The petitioner is entitled to say that such 
consequence affects his right to continue as a 
member for the normal term and that, there- 
fore, he is personally interested in seeing that 
the Municipal Council does not exceed on 
abuse its powers. It is true that the Govern- 
ment have not so far taken any action on the 
impugned resolution. The reasons are not 
apparent. Nor did the District Collector 
bring to the notice of the Council that the 
resolution was in violation of the provisions 
of the Act. These powers conferred on the 
controlling authorities are coupled with the 
duty to take necessary action. One of the 
objects underlying the controlling powers is 
to prevent abuse or misuse of the power of 
the Council by the majority. The council 
is an elected institution composed of mem- 
bers elected according to the rules of elec- 
tion. It derives its powers only under the 
statute and not from political parties to 
which the majority of the members for the 
time being may belong. If the majority goes 
wrong in spite of protest by the minority and 
passes a resolution in violation of the Act, 
the minority cannot be left without a reme- 
dy. I asked the learned Government Pleader 
what solution he would suggest if the im- 
pugned resolution were to be held to be ille- 
gal as being ultra vires the powers of the 
Council even if the Government had not 
taken any action on the impugned resolution. 
He said that as the Act does not confer ex- 
pressly a power on the minority members to 
initiate any action, the only alternative for 
the minority is to appeal to the electorate to 
see that the majority, who, according to the 
minority, committed the illegal act, is not re- 
turned to power for the next term. I am 
surprised at this argument. It is no doubt 
a good political philosophy, but certainly not 
a valid legal argument. The arm of law is 
not so short as the learned Government 
Pleader assumes. Every member of a corpo- 
rate body has a right to see that the corpo- 
tate body acts within the ambit of the powers 
conferred on it by the statute to which it 
‘owes its existence and also to see that on 
account of the illegal act of the majority, his 
tight, as a member, is not placed in jeo- 
pardy. If Article 226 of the Constitution 
cannot come to the help of such a person, 
it would not serve the purpose for which it 
has been enacted. 


20. Thus, I am of the view that the 
[petitioner has made out a case in his capa- 
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city as a sitting member of the council to 
maintain this petition in order to see that the 
council does not exceed or abuse its powers 
and pass an illegal resolution and also to see 
that the impugned resolution does not place 
his right to continue as a member in jeo- 
pardy on account of the possibility of action 
being taken by the Government for super- 
seding the Council. 


21. We may next examine the right 
of the petitioner to maintain this petition as 
a tax-payer. In order to show that, on ac- 
count of the impugned resolution, the Coun- 


cil is likely to waste the municipal funds, the 


petitioner has made certain allegations. It is 
stated that the Chairman of the Municipal 
Council openly said that to avoid congestion 
or traffic at the place selected for erecting 
the statue, the adjacent municipal building 
would be demolished and the licence grant- 
ed to the Caltex Petrol Bunk located near- 
by would not also be renewed. The peti- 
tioner has further alleged that on enquiry he 
was informed by the Municipal Com- 
missioner that orders for demolishing the 
Municipal building would be issued and that 
a sum of Rs. 13,000/- would be required fon 
such demolition. These allegations have been 
made with a view to make out that as a re- 
sult of the impugned resolution, municipal 
fund is going to be wasted. These allega- 
tions are denied by the respondents. There 
is no proof that there was any such likeli- 
hood, of municipal fund being wasted as 
alleged by the petitioner. At the time when 
the writ petition was filed, the petitioner 
was obviously not aware as to who was go- 
ing to maintain the statue after its erection. 
The impugned resolution does not say as to 
who should maintain the statue after its erec- 
tion. It merely accorded sanction for the 
erection of the statue at the place specified. 
In paragraph 16 of the counter-affidavit of 
the first respondent it is alleged:— 

“In this case the Council has already 
permitted for erection of a statue in its land 
and the Committee arranged the erection and 
handed it over to the Council by its letter 
dated 15-9-1969 received by the first respon- 
dent Council on 10-11-1969 for mainte- 
nance.” : 


Ignoring the lack of clarity in this sentence, 
it could be inferred from it that the statue 
became the property of the Council either 
from 15-9-1969 or 10-11-1969. As already 
noted, the writ petition was filed on 11-9- 
1969 and was admitted on 12-9-1969. As the 
impugned resolution made no reference as to 
who should spend for the future mainte- 
mance of the statue, the petitioner has not 
made any allegation about it in the writ 
petition. In the counter filed on behalf of 
the Municipal Council it is stated that the 
statue has become the property of the 
Municipal Council and is, therefore, liable 
to be maintained by the Municipal Council 
from the Municipal funds. I have already 
adverted to Rule 43 (1) (b) of the Rules 
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framed under the District Municipalities Aot 
dealing with the cost of such maintenance. 
Now it is apparent from the counter-affidavit 
of the first respondent that the municipal 
fund is going to be utilised for the main- 
tenance of the statue. It is, therefore, con- 
tended on behalf of the petitioner that the 
petitioner, as a tax payer, is entitled to ques- 
tion the action of the Municipal Council. As 
this fact was made known only in the Coun- 
ter-affidavit, the petitioner is entitled to ask 
the court to take that into account in consi- 
dering the question whether he has a legal 
right to maintain the writ petition as a tax 
payer. It is undisputed that at the instance 
of an individual tax payer, even a 
suit would lie for an injunction res- 
training the Municipality from misapplying 
the municipal funds. The authorities, both 
English and Indian, on this aspect are uni- 
form. Jn Yaman v. Municipality of Shola- 
pur, (1898) ILR 22 Bom 646 the question of 
maintainability of a suit at the instance of 
an individual tax payer against the Munici- 
pality to restrain it from misapplying its fund 
arose for consideration. After reviewing the 
English and Indian authorities, Tyabji, J., 
summed up the position at page 651 thus: 


“These authorities seem to me to show 

very clearly, first that the plaintiffs can sue 
in their individual capacity if they are suff- 
ciently interested in the municipal fund, and 
secondly, that any interest however small is 
sufficient to entitle them to do so.” 
This decision was followed by another Bench 
of the Bombay High Court in AIR 1949 
Bom 229 already referred to. The same view 
was taken by the Calcutta High Court in 
Narendra Nath v. Corporation of Calcutta, 
AIR 1960 Cal 102. In a recent case 
decided by Alagirisami, J., in W. P. Nos. 1587 
and 1568 of 1969 (Mad), (Chittibabu v. 
Commr., Corporation of Madras), the learn- 
ed Judge reviewed the English and Indian 
Authorities and observed: 


“The result of these decisions may be 
stated to be that where a Corporation or a 
statutory body acts in excess of its statutory 
powers and misapplies its funds, a share- 
holder of the Corporation or a rate-payer is 
entitled to maintain a writ to prevent the 
Corporation or the local authority from act- 
ing beyond the scope of its authority.” 


Thus, on principle and on the foregoing au- 
thorities it follows that the petitioner, as a 
tax-payer, is entitled to make a complaint 
that the Municipal Council should not spend 
the municipal funds for the maintenance of 
the statue that has been erected in violation 
of the provisions of the Act. 


22. The learned Government Pleader 
argued that if the right of a tax payer to 
maintain a writ petition were to be recognis- 
ed, it would mean that every resolution 
would be challenged at the instance of those 
who do not subscribe to it on the ground of 
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some irregularity or some other defect. He 
said that in such a case the functions of 
elected bodies would be completely paralysed. 
I am unable to accept this argument. It is 


>true that this court would be far exceeding 


its proper functions if it were to assume 
jurisdiction to enforce performance on public 
bodies of their statutory duties without re- 
quiring clear evidence that the person who 
seeks its interference has a legal right to insist 
upon those authorities either to perform or 
to forbear from performing any act. This 
court cannot claim general power of super- 
intendence or control over public and statu- 
tory bodies irrespective of the nature of the 
right of the person invoking its jurisdiction 
and the nature of complaint of infringement 
of that right. If there is violation of a sta- 
tutory provision by a statutory body, it is 
open to any person having specific or indi- 
vidual grievance of that violation to ap- 
proach this Court. The fact that there is a 
possibility of a number of such persons ap- 
proaching this Court, making similar com- 
plaints, is not a ground to hold that in indi- 
vidual cases the Court should not exercise its 
jurisdiction and discretion. 


23. Excepting the argument that a 
person belonging to a minority party in an 
elected house like the petitioner feeling ag- 
grieved by the impugned resolution passed 
by the majority should wait till the next 
elections of the Municipal Council hoping to 
be returned in a majority, the learned Gov- 
ernment Pleader did not draw my attention 
to any other circumstance to show that the 
petitioner is not in any way entitled to main- 
tain this petition. No ground of availability 
of any efficacious remedy or any conduct on 
the part of the petitioner  disentitling him 
from asking the Court to exercise its discre- 
tion was pointed out on behalf of the res- 
pondents. 


24. To recapitulate, I am satisfied that 
the impugned resolution is violative of the 
provisions of the Act and is hence illegal. 
The petitioner has locus standi to maintain 
this petition, both as a sitting member of the 
Council and as a tax-payer. 

25. It is unfortunate that those who 
are responsible for passing the impugned re- 
solution have done more harm than good to 
the memory of the late Chief Minister. I do 
not mean to say anything on the question as 
to the wisdom in erecting the statue, as that 
is not the function of this Court. All that 
this Court is concerned with is to find out 
whether the impugned resolution is valid or 
not. Those who voted for the resolution 
failed to realise that, functioning as members 
of the statutory body, they cannot do any- 
thing, however laudable it may be, in the 
name of that body in flagrant violation of 
the statute to which that body owes its ex- 
istence. Their ill advised and misguided ac- 
tion in passing the illegal resolution leaves no 
alternative except its cancellation. The un- 
fortunate but inevitable consequence of the 
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cancellation would be the shifting of the 
statue from its present place to any unobjec- 
tionable place. This unpleasant situation 
would have been avoided if the authorities 


having control over the Municipal Council- 


had taken prompt action to prevent the exe- 
cution of the illegal resolution. For reasons 
best known only to them, that was not done. 
Sentiment, however deep and genuine, can- 
not override the express provisions of the 
statute which should be respected and obey- 
ed. I have given such serious consideration 
as this case deserves and I am left with no 
option except to quash the impugned resolu- 
tion. In the result, the writ petition is al- 
lowed and the impugned resolution is quash- 
ed. I direct the parties to bear their respec- 
tive costs. 


Petition allowed. 
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RAGHAVAN, J.z— These three appeals 
a connected and they are now heard toges 

er. 

2 L. P. A. 3 of 1965:— This appeal 
has been filed with leave of Srinivasan J., 
against S. A. No. 1243 of 1964 confirming 
the decisions of the courts below. The facts 
of the case are as follows: One Ramakrishna 


Pillai had two sons Arunachala and 
Appavoo. Arunchala’s first wife Rathi- 


nathammal died in 1922 leaving no children 
and Arunachala died on 12-9-1949. Prior to 
his death certain proceedings in Court, to 
which he was a party, were pending and 
they were (1) O. S. 218 of 1943 on the file 
of the Sub-Court, Pudukottai, filed by one 
Sachidanandam Pillai against the assets of 
Ramakrishna Pillai in the bands of Aruna- 
chala and Appavoo and (2) A. S. 401 of 1949 
on the file of the District Court, Tiruchira- 
palli. Vijayambal, the respondent in the 
above appeal applied herself in the abova 
pending proceedings to be impleaded as heir 
of Arunachala, her deceased husband, on tha 
ground that she was his legally wedded wife. 
In the proceedings in O. S. 218 of 1943, hep 
claims to the legally wedded status was nega- 
tived, while the District Court in A. S. 401 
of 1949 upheld her legal status. She filed 
C. R. P. Nos. 1343 and 1344 of 1954 to this 
Court against the order denying her mar- 
fied status and her husband’s brother 
Ayyavoo, who denied her married status and 
who had filed applications recognising him- 
self as legal representative filed C. M. A. 225 
of 1952 to the High Court against the order 
of the learned District Judge upholding her 
status as legally wedded wife. This appeal 
would appear to have been converted into a 
revision petition and on 2-10-1954 this court 
in the Civil Revision Petitions filed by Vijay- 
ambal and the converted revision petition of 
Appavoo negatived her legal status as a law« 
fully wedded wife. 


Vijayambal thereupon filed O. S. 34 of 
1955 in the Subordinate Judge’s Court, Pudu- 
kottai, for declaration of her status as a 
legally wedded wife and heir of the deceased 
Arunachala and for recovery of possession 
of the plaint A and B schedule properties ex- 
cept Item 1 of B Schedule and for direc. 
tion to the defendant to render an account 
in respect of rents and profits of the suit pro- 
perty from 12-9-1949 (the date of death of 
Arunachala) upto the date of recovery of 
possession. Her case is that her marriage 
with Arunachala took place in a temple on 
26-11-1936 in accordance with the custom of 
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the community to which she and Arunachala 
belonged, that Arunachala tied the, tali 
around the neck of the plaintiff; that after 
the marriage Arunachala lived with her sepa- 
rately owing to misunderstandings . between 
her husband and his brother, that about 9 
years after the marriage Arunachala sent 
her to Killukottai, her native village, direct 
ing her to live with her mother for safety, as 
he had instituted a suit for partition against 
his brother, Appavoo, in the Chief Court, 
Pudukottai, and in the District Court, Tan- 
jore, and during the pendency of those pro- 
ceedings he used to visit her once in two or 
three months, that he did not want to take 
his wife back, during the pendency of the 
court proceedings. Arunachala died in Tiru- 


vadi in December, 1949, she thereupon ap- 


plied to implead herself as heir of her hus- 
band in the proceedings arising out of O. S. 
218 of 1943 and A. S. 401 of 1949, that 
Appavoo (the husband’s brother) falsely de- 
nied her married status, that the decision in 
the applications filed and the order of the 
High Court in the revision petitions denying 
her married status arose only out of sum- 
mary proceedings and that the decision there- 
in cannot preclude her from instituting the 
present suit for declaration of her status. 


3. Appavoo, the defendant in the suit 
filed a written statement contending that his 
brother Arunachala married Rathinatham- 
mal; but denied that he ever married the 
plaintiff, Vijayambal, that Vijayambal’s mar- 
riage to Arunachala is not true, that the al- 
legations regarding her stay in Pudukottai 
are false, that the ultimate decision of the 
High Court in the revision petitions will ope- 
rate as res judicata precluding her from agi- 
tating the same claim once again in the pre- 
sent suit. The defendant further contended 
that the plaintiff sold Items 1 and 2 of B 
Schedule to Lakshmana Chettiar, who insti- 
tuted a suit O. S. 337 of 1953 on the file of 
the District Munsif Court, Pudukottai, 
against him and others for possession, that 
the said suit was dismissed negativing Vijay- 
ambal’s legally marriage status and that the 
said decision also would operate as res judi- 
cata. ; 


å. The trial court held that the plain- 
tiff was the legally wedded wife of Aruna- 
chala, that the judgment of the prior suit in- 
stituted by Lakshmanan Chettiar (O. S. No. 
337 of 1953 on the file of the District Mun- 
sif Court, Pudukottai) will not operate as res 
judicata so far as the plaintiff’s status is con- 
cerned. In the result, the suit was decreed 
in respect of the plaint A and B Schedule 
properties other than Items 1 and 2 of the 
plaint B Schedule. The trial Judge also 
ordered an enquiry. into the mesne profits 
prior to suit and subsequent to suit. 

5. Against the said judgment and 
decree the defendant filed A. S. 184 of 1958 
to the District Judge of Tiruchirapalli. The 
learned Judge confirmed the finding of the 
‘trial court that the plaintiff was the legally 
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wedded wife of Arunachala and that as 
widow of Arunachala she became entitled to 
his property on his death. i 
- © The defendant filed S. A. 1350 of 
1961 to this court and Srinivasan, J.; con- 
firmed the decree of the courts below and 
dismissed the second appeal. The learned 
Judge, however, granted leave to file an ap- 
peal against his judgment. The present Let- 
ters Patent Appeal is preferred against the 
said judgment. f 

7. <A. S. 867 of 1967:— The above 
appeal has been transferred from the District 
Court, ` Tiruchirapalli, and directed to be 
heard along with S. A. 1243 of 1964, which 
is one of the appeals which was heard along 
with the Letters Patent Appeal referred to 
above. The above appeal arises out of O. S. 
18 of 1963 filed by the purchasers of a shop 
bearing T. S. 2508 purchased by the hus- 
band of the first plaintiff and father of plain- 
tiffs 2 to 5 from Vijayambal purporting to 
be the owner of the suit property being the 
sole legal representative of the deceased Aru- 
nachala, for declaration of their title to the 
suit property and for recovery of possession. 
Appavoo was impleaded as the first defen- 
dant, Vijayambal as the second defendant 
and the tenant as the third defendant. The 
tenant having died, his legal representatives 
were thereafter added as parties to the suit. 

8. The first defendant in the suit, viz., 
Appavoo filed a written statement contending 
that the plaintiffs’ vendor had no title to the 
suit property and the declaration of title 
asked for by them cannot be granted. 
_ 9 The second defendant filed a writ- 
ten statement contending that she is the law- 
fully wedded wife of Arunachala and is his 
only heir and the sale by her to the first 
plaintiffs husband and father of plaintiffs 2 to 
5 is valid and her title is not affected by the 
decision in O. S. 337 of 1953. 


10. The trial Judge held that the deci- 
sion in O. S. 337 of 1953 would operate as 
res judicata as against the plaintiffs, who are 
the representatives-in-interest of Lakshmana 
Chettiar and that the present claim of the 
plaintiffs was barred by res judicata. The 
learned Judge further held that the plaintiffs 
were not the owners of the suit properties 
and the suit was accordingly dismissed. 

11. The plaintifis filed A. S. 202 
of 1966 to the District Judge of Tiruchira- 
palli and the said appeal has been transfer- 
red to this court and numbered as A. S. 
867 of 1967 and has been posted to be 
heard along with S. A. 1243 of 1964. 

- S.A. 1243 of 1964:—This appeal arises 
out of O. S. 524 of 1961 and the main ques- 
tion arising for determination is whether 
Vijayambal is the lawfully wedded wife of 
Arunachala and whether the suit will be bar- 
red by res judicata in view of the decision in 
O. S. 337 of 1953. The trial Court conse- 
quently held that the plaintiff was not entitl- 
ed to the declaration and for recovery of 
possession. R 
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12. The plaintiff filed A. S. 78 of 
1963 to the Subordinate Judge, Pudukottai, 


‘and the learned Judge dismissed the appeal 


ia which S. A. 1243 of 1964 has been 
ed: 


d. 

13. The result is that in all the above 
three matters the principal question arising 
for decision is whether Vijayambal is the 
lawfully wedded wife of Arunachala, the 
brother of Appavoo. 


14. We shall now take up L. P. A. 3 
of 1965. Even during the lifetime of Aruna- 
chala, suits had been filed by third parties 
against both the brothers, Arunchala and 
Appavoo and decrees had been obtained and 
at the time of the death of Arunachala ex- 
ecution proceedings had been taken by the 
decree-holder in O. S. 218 of 1943 and O. S. 
529 of 1964 on the file of tbe Chief Court, 
Pudukottai. On Arunachala’s death in Sep- 
tember 1949 the pending proceedings had ta 
be continued by or against the legal repre- 
sentatives of Arunchala. Therefore, disputes 
arose as to who the legal representatives of 
Arunachala were. Vijayambal claiming to 
be the wife of Arunachala was putting for- 
ward a claim and Appavoo Pillai as the bro- 
ther of Arunachala claimed to be the legal 
heir of Arunachala on his death. In those 
circumstances in E. P. 271 of 1959 in O. S, 
218 of 1943 Vijayambal filed E. A. 704. of 
1949 claiming to be the legal representative 
of the deceased Arunachala. E. A. 991 and 
992 of 1949 were filed by Appavoo Pillai 
in the same suit, Appavoo claiming to be 
the legal representative. 

Similarly in A. S. 401 of 1949 arising 
out of O. S. 529 of 1944 on the file of the 
Chief Court, Pudukottai, I. A. 821 of 1949 
was filed by Vijayambal seeking to get her- 
self impleaged in the place of deceased Aru- 
nachalam. This application was referred by 
the District Court to the Subordinate Judge 
to be considered along with E. A. 707, 991 
and 992 of 1949. Therefore, the claims and 
counter claims which were made by both 
Vijayambal and Appavoo Pillai were consi- 
dered by the learned Subordinate Judge of 
Pudukottai. The only point which arose for 
determination in those applications was whe- 
ther Vijayambal is the legally married wife 
of Arunachala in which event Appavoo 
would have been excluded. The learned Sub- 
ordinate Judge elaborately considered the 
Tival claims of the competing claimants to 
the estate of the deceased Arunachala and 
ultimately held that Vijayambal is not the 
wife of Arunachala and therefore her appli- 
cation to implead herself as the legal repre- 
sentative of Arunachala was dismissed. In 
accordance with the above finding E. A. 991 
and 992 of 1949 were allowed and E. A. 706 
of 1949 was dismissed and the finding in 
I. A. 821 of 1949, in A. S. 401 of 1949 was 
submitted to the District Court, Tiruchirapalli 
in pursuance of the finding called for. The 
District Judge (Additional) Tiruchirapalli at 
Pudukottai, however, did not accept the find- 
ing and held by order dated 31-10-1950 that 
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Vijayambal was the legally wedded . wife of 
Arunachalam and therefore she is the pro- 
per legal representative of Arunachalam. 
Against the orders made.in E. A. 707, 991 
and 992 of 1949, C. R. P. 1343 to 1345 of 
1954 were filed in this Court. Against the 
order in L A. 821 of 1949 in A. S. 401 of 
1949 made by the District Court (Additional) 
Tiruchirapalli at Pudukottai dated 31-10-1950 
Appavoo Pillai filed. C. R. P. 12 of 1951. 

The above four civil revision petitions 
were heard by Krishnaswamy Naidu, J. The 
learned Judge agreed with the order of the 
Subordinate Judge dated 7-8-1950 in E. A. 
706, 991 and 992 of 1949 and dismissed 
the civil revision petitions. The learned 
Judge, however, disagreed with the view of 
the District Court expressed in the order 
dated 31-10-1950 in I A. 821 of 1949 in 
A. S. 401 of 1949, with the result that 
C. R. P. 12 of 1951 was allowed. Thereupon 
Vijayambal filed O. S. 34 of 1955 for a. dec- 
laration that she is the legally wedded wife 
and heir of the deceased Arunachalam and 
for recovery of possession of the plaint A 
and B Schedule properties except Item No. 1 
of B Schedule and for an account in respect 
of the rents and profits of the suit property 
from the date of the death of her husband 
Arunachalam on 12-9-1949. This suit has 
given rise to the present L. P. A. 3 of 1965. 
The question that arises in this appeal is 
whether the finding of the Subordinate Judge 
dated 7-8-1950 in E. A. 706, 991 and 992 
of 1949 and I. A. 821 of 1949 confirmed by 
this court in C. R. P. 1343 to 1335 (2) of 1954 
so far as the plaintiffs status is concerned 
would operate as res judicata. In the trial 
Court evidence was adduced by the parties 
afresh, and all the evidence was adduced. 
The trial Court held on a consideration of 
the evidence on record that Vijayambal was 
the legally wedded wife of Arunachala. On 
the question of res judicata all the courts in- 
cluding Srinivasan, J., in the second appeal 
held that the finding in the prior applications 
cannot operate as res judicata, 


15. It is no doubt true that Sec. 11 
Civil Procedure Code will not apply. But 
the principles of constructive res judicata will 
be applicable where an identical question has 
been raised between the same parties and 
finally decided between them. Normally a 
summary determination as to who the legal 
tepresentative of the deceased party is can- 
not be said to be finally decided and a regu- 
lar suit seeking to establish the claim of one 
party against the other is not precluded. But 
the position here is entirely different whereas 
in this case each claimant put forward 4a 
claim that he or she is the true legal repre- 
sentative of the deceased and the entire evi- 
dence was let in and a decision rendered, 
Such decision in the prior proceedings can- 
not, in the circumstances, be said to be sum- 
mary. Entire evidence was let in on the first 
occasion and on a consideration of the entire 
evidence the court came to the conclusion, 
which conclusion was affirmed by the High 
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Court. Whe contention raised is whether the 
prior proceedings will operate as constructive 
res judicata precluding the parties from going 
behind the finding given on the former occa- 
sion. 

16. The learned Counsel for the ap- 
pellant cited the judgment in Khartar Shah 
V. Shyamlal Singh, AIR 1936 Pat 616. The 
passage relied on is at page 619 which runs 
as follows:— 


“The doctrine of res judicata applicable 
to execution proceedings dces not rest on 
Section 11 of the Code, and distinctions are 
sometimes made between positive decisions 
and mere dismissals for default. In the pre~- 
sent case there was no mere dismissal for de- 
fault, but on the contrary the question whe- 
ther Thakur Madhusudan Singh was not the 
representative of Shyam Lal Singh which 
was directly raised by the respondent, was 
dealt with by the lower court and decided 
adversely to the respondent. It seems to me 
impossible to ignore the force of that deci- 
sion whether right or wrong as res judicata 
on general principles. This is quite irrespec- 
tive of whatever may be the respondent’s 
position in relation to the proceedings under 
Order 21, Rule 58.” 


The learned Counsel referred to Rangappa 
Kelavadeppa v. Rindawa Vasangouda, 
aaa Bom 139. The facts therein are as fol- 
ows: 


17. One Kelavadappa had obtained a 
decree for partition against Venkappa, the 
father of the plaintiff Rangappa, who claim- 
ed to be Kelvadeppa’s adopted son in res- 
pect of two properties. Kelvadeppa died 
after filing the application for execution of 
the decree and a question arose as to whe- 
ther his sister, the defendant Rindawa was 
entitled to be brought on record as his legal 
representative for the purpose of carrying on 
execution. Rindawa claimed under a Will 
left by ber brother; but the genuineness of 
which was denied by. all the four defendants- 
judgment-debtors. The question was then 
tried and the executing court beld that the 
Will was genuine. Subsequently the plaintiff 
filed the suit from which the present appeal 
arose for recovery of possession of all the 
properties left by Kelvadeppa upon the foot- 
ing that he was the adopted son of Kelva- 
dappa, and the Will, which had been pro- 
pounded by Rindwa, was not a genuine one, 
Rindwa, however, claimed inter alia that the 
agitation of the question as to whether the 
will was genuine was barred by the adjudica- 
tion in the earlier execution proceedings. She 
has succeeded in both the courts below and 
the question was again raised in the second 
appeal before the Bench. Their Lordships 

‘ first considered the effect of Section 47 (3) 
of the Code. Chainani, J., as he then was 
referred to Section 47 (3) of the Code and 
observed as follows:-— 

“This provision has been enacted evi- 
dently in order to make it clear that the 
guestion as to who is the legal representa- 
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tive of a deceased party should be decided 
by the court executing the decree, and not 
by a separate suit. The object of the provi- 
sion is to enable execution proceedings to go 
on and to prevent their abrupt termination 
by reason of death of one or the other party. 
The words ‘for the purposes of this section’ 
in my opinion, mean ‘for the purposes of 
determining the questions referred to in sub- 
section (1)’, that is, all questions arising be- 
tween the parties to the suit, in which the 
decree was passed, or their representatives, 
and relating to the execution, discharge, or 
satisfaction of the decree. The court will no 
doubt decide the question as to who is the 
representative of a party for the purposes of 
the proceedings before it, but this decision 
will have the same effect as its decision on 
any other question, and would be binding 
on the parties to the execution proceedings, 
or their representatives. 

Mr. Murdeshwar has contended that the 
words ‘for the purposes of this section’ mean 
that the decision of the court will be binding 
on the parties only in the proceedings under 
the section i.e., in the execution proceedings, 
and not in any other proceedings, and that 
it would be open to the parties to re-agitate 
the same question in some other proceedings. 
Something can undoubtedly be said in sup- 
port of this view, but after careful conside- 
ration, I consider that the better view is the 
one indicated by me above, that once the exe- 
cuting court has decided who is the repre- 
sentative of a party, its decision on this 
question will have the same effect as its deci- 
sion on any other question. It is a general 
principle of law that the same question 
should not be litigated twice, for otherwise 
there would be no end to litigation, or to 
use the words of Lord Coke ‘great oppres- 
sion might be done under colour and pre- 
tence of law.” 

At page 144, the learned Judge further ob- 
served as follows: 

“A determination in execution proceed- 
ings can operate as res judicata in a subse- 
quent suit between the same parties: See 
Ramkripal Shukul v. Mt. Rupkuari, (1883) 
1f Ind App 37 (PC), Shamrao v. Shantaram, 
AIR 1935 Bom 174. It was observed in the 
former case that the binding force of a judg- 
ment depended upon the general principles 
of law, and not upon Section 13 of Act 10 
of 1877, which corresponded to Section 11 
of the present Code.” 


In the present case what was happened 
is that the rival claimants put forward their 
claims as the legal representatives of the de- 
ceased Arunachalam and the matter was ful- 
ly considered and the entire evidence was let 
in. It is not as if the decision on the for- 
mer occasion was of a summary character 
on the application of one of the contesting 
claimants. In those circumstances, we are of 
opinion that the principles of constructive 
res judicata will apply and the prior deci- 
sion in E. A. 706, 991 and 992 of 1949 in 
O. S. 218 of 1943 on the file of the Chief 
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Court, Pudukottai, affirmed by this court will 
preclude the plaintiff in O. S. 34 of 1955 
from agitating this question once again. 


18. In the result L. P. A. 3 of 1965 
is clone The appellant will be entitled to 
his costs 

19. .The result of allowing L. P. A. 3 
of 1965 is that S. A. No. 1243 of 1964 filed 
by Vijayambal claiming to be the lawful 
wife of Arunachalam has to be dismissed. 
oe Pa however, be no order as to costs. 

A. S. 867 of 1967 arises out of 
0. S tis of 1963 filed by the legal represen- 
tatives of the purchaser of a shop bearing 
T. S. No. 2508 from Vijayambal has to be 
dismissed, as Vijayambal had no right to con- 
vey and Lakshmanan Chettiar the purchaser 
from Vijayambal cannot acquire any title and 
his legal representatives who are the plaintiffs 
in O. S. 18 of 1963 and the appellant in A. S. 
867 of 1967 have no right to maintain the 
suit. The appeal is accordingly dismissed. 
There will however be no order as to costs 
in this Court. The direction as to payment 
of court-fee made 
stand. C. M. P. 13246 of 1970 for leave to 
raise additional grounds is ordered. 
Order accordingly. 
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KAILASAM, J. 
Rajagopal Pillai, Petitioner v. The State 
of Tamil Nadu and another, Respondents. 
Civil Revn. Petn. No. 158 of 1971, DJ- 
peas against order of Sub-J., Cuddalore 
C. M. A. No. 42 of 1966, ete. 


Index Note: — Madras Land Reforms 
(fixation of Ceiling on Land) Act eet 
Section 10 (2) (a) — When an upmarried 
daughter gets married after the commence- 
ment of the Act but before the notified date 
her shares should be excluded in fixing the 
family ceiling area. Order in C. R. P. No. 
854 of 1967 (Mad), Followed. 

The provision that the authorised officer 
should take into account the members of the 
family who are alive on the notified date 
logically means that the authorised officer 
should fix the members of the family as on 
the notified date by taking into account the 
subtraction by the minor becoming major or 
by the unmarried daughter getting married, 
who are by virtue of the definition ‘family’ 
excluded from the definition ‘family’.. 


ge 2) 
Cases Referred: Chronologi Paras 
(1967) CRP No. 854 of 1967 Rica 2 


K. Parasaran for Raj and Raj, for Peti- 
tioner; K. S. Bhaktavatsalam, for Addl. Govt. 
Pleader, for Respondents. 

ORDER:— The only point that is rais- 
ed by Mr. Parasaran, the learned counsel for 
the petitioner, is that the authorities below 
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were in error in including 15.97 acres, which 
were settled in the name of Jayalakshmi, who 
got married on 28-5-1961, i.e., after the com- 
mencement of the Madras. Land Reforms 
(Fixation of Ceiling on Land) Act, 1961, and 
before the notified date. The question for 
consideration is whether this extent has to be 
included within the ceiling area of Raja- 
gopala. Pillai, the father of Jayalakshmi. 

Section 7 of the Act provides that on 
and from the date of the commencement Of 
this Act, no person shall, except as on 
provided in this Act, but subject to the 
visions of Chapter VIII, be entitled to old 
land in excess of the ceiling area. In other 
words, no person is permitted to hold land 
in excess of the ceiling area on the date of 
the commencement of the Act, except as 
otherwise provided in this Act. Section 8 of 
the Act requires furnishing of return by per- 
son holding land in excess of 30 standard 
acres on the date of the commencement of 
the Act. Section 10 of the Act prescribes 
the method by which the preparation and 
publication of draft statement as regards 
land in excess of the ceiling area should be 
effected. Section 10 (2) (a) of the Act, which. 
is relevant for the purpose of deciding the 
point raised, can be extracted in full: 

“Section 10 (2) (a). For the purpose of 
calculating for the first time the ceiling ‘area 
of a family holding land on the date of the 
commencement of this Act in excess of 30 
standard acres, the authorised officer shall 
take into account only those members of that 
family who are alive on the notified date. 
But for the purpose of calculating the ceil- 
ing area of such family for the second or 
for any subsequent time, the authorised offi- 
cer shall take into account only those mem- 
bers of that family who are alive on the date 
of the preparation of the draft statement 
under sub-section (1).” 

2. Though Sections 7, 8 and 10 re- 
late to preparation and publication of the 
record by a person holding land on the date 
of the commencement of the Act, Sec. 10 (2) 
(a) of the Act prescribes the mode for fixing 
the ceiling of a family taking into account 
deaths between the date of the commence- 
ment of the Act and the notified date. 
‘Family’ is defined in relation to a person 
means the person, the wife of or husband as 
the case may be, of such person and his or 
her minor sons and unmarried daughters, and 
minor grandsons and unmarried grand- 
daughters in the male line, whose father and 
mother are dead. We are concerned here 
with an unmarried daughter. On the date 
of .the commencement of the Act, Jayalak- 
shmi, according to the definition, should be 
a member of Rajagopala Pillai’s “family. But 
on the notified date, according to the definis 
tion, she will not be a member of the family, 
as by that date she became married. Now 
Section 10 (2) provides that for the purpose 
of calculating the ceiling area of a family 
holding land on the date of the commence- 
ment of this Act in excess of 30 standard 
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acres, the authorised officer shall take into 
account only those members of that family 
who are alive on the notified date. There- 
fore, the ceiling area of the family should 
be fixed with reference to the state of affairs 


‘on the notified date. If the member of a 


family was dead between the date of the 
commencement of the Act and the notified 
date, the authorised officer shall take into 
account only those members that were alive 
on the notified date. For calculating the 


’ ceiling area of a family for the second of 


for any subsequent time, the authorised offis 
cer shall take into account only those mem- 
bers of the family who are alive on the date 
of the preparation of the draft statement 
under sub-section (1). 


The wording of the section is clear that 
in the event of a death in the family be- 
tween the commencement of the Act and the 
notified date, that person will have to be ex- 
cluded in fixing the family holding. The 
question is whether the subtraction to the 
family by a minor becoming a major or by 
an unmarried daughter getting married, is 
not specifically provided for in the section. 
But the provision that the authorised offi- 
cer should take into account the members of 
the family who are alive on the notified date 
would logically mean that the authorised offi- 
cer could fix the members of the family as 
on the notified date by taking into account 
the subtraction by the minor becoming major 
or by the unmarried daughter getting mar- 
ried, who are by virtue of the definition 
‘family’ excluded from the definition ‘family’. 
Justice Ramanujam in C. R. P. No. 854 of 
1967 (Mad) held that when a minor on the 
date of the commencement of the Act be- 
comes a major before the notified date, his 
shares should be excluded in fixing the fami- 
ly ceiling area. What is applicable to a minor 
is applicable to an unmarried daughter, who 
got married between the commencement of 
the Act and the notified date. The conten- 
tion, therefore, of the learned counsel for the 
petitioner has to be accepted and the order 
of the Subordinate Judge, Land Tribunal, 
will have to be modified by excluding 15.97 
acres from out of the extent included in the 
area as belonging to Rajagopala Pillai. 


3. To this extent alone the civil revi- 
sion petition is allowed. No order as to 


costs. 
Revision allowed. 
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Madurai Municipality, Appellant v. M. 
G. Ethiraj and others, Respondents. 

Second App. No. 789 of 1970 and Cr. 
P. No. 1073 of 1970, D/- 27-6-1972, against 
Lean by Sub-J., Madurai in A. S. No. 446 
of 1968. 
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Index Note:— Tort — Nuisance—Build- 
ing up of latrines and septic tanks on . the 
acquired land cannot be held to be an ac- 
tionable nuisance merely on the basis of 
assumptions and presumptions, when such 
building is not outside the scope and pur« 
pose of acquisition. (Para 5) 

S. Mohan and K. Aligiriswami, for Ap- 
pellant. 


JUDGMENT :— The Madurai Munici- 
pal Council through its Executive Authority, 
the Commissioner, who is the first defendant 
in the suit is the appellant before this court. 
The respondents herein were served but they 
remain absent. The suit filed by the plaintiffs 
1 to 5 was for a mandatory injunction di- 
recting the defendants, ie, the Maduraf 
Municipality and also the State of Madras 
through the District Collector, Madurai to 
remove the latrines and septic tanks in T. S. 
No. 2003/1-A in West Madurai and keep the 
said site as a road and also for a permanent 
injunction restraining the Municipality and 
its servants from dumping rubbish in the 
said road by the side of the house sites of 
the plaintiff. It is unnecessary for me to 
deal elaborately with the facts of the case. 
Suffice it to say that the municipality ac- 
quired the portions from the plaintiffs fop 
the purpose of having a scheme road. In that 
portion acquired, the municipality has con- 
structed a public lavatory with septic tanks 
in the portion marked in the plaint plan. 
The plaintiffs object to the construction of 
the latrine and the septic tanks on the 
ground that since the acquisition is for 
forming a public road, the Municipality 
should not have constructed the public lat- 
rines and the septic tanks, that the construc- 
tion of the public lavatory and septic tanks 
creates actionable nuisance and, as such, 
they have to be removed and that the con- 
struction of those latrines and the septic 
tanks restricts the access of the plaintiffs to 
the public road. Apart from this, the plain- 
tiffs have stated that the Municipality is 
dumping rubbish on the site, and as such, it 
should be stopped. 

2. As far as the Municipality is con- 
cerned, which is the main contesting defen- 
dant in the suit, it is submitted that the road 
has been formed as per the acquisition and, 
while forming the road, to provide for the 


public convenience, the Municipality has 
constructed the public latrines and 
the septic tanks. It is also stat- 


ed that there is absolutely no nuisance as 
alleged by the plaintiffs and that it does not 
obstruct the plaintiffs’ access to the road. 
The municipality has also denied the dump- 
ing of rubbish as stated by the plaintiffs in 
the suit. 

3. The learned District Munsif found 
that there is no deviation in the object and 
purpose of acquisition, that there is a sub- 
stantial compliance with the objects of ac- 
quisition in that a road has been formed 
that the major portion acquired has been 
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used for the formation of the road, the user 
of the balance portion for the construction 
of the latrines and the septic tanks cannot 
be regarded to be a deviation from the ob- 
ject of the acquisition, that there is no ques- 
tion of lack of sanction from the Govern- 
ment to put up a latrine in view of the sub- 
sequent ratification and that there is no ques- 
tion of the municipality dumping the rub- 
bish as alleged by the plaintiffs. But the 
learned District Munsif found that there is 
an actionable nuisance in having the latrines 
and the septic tanks in the place alleged by 
the plaintiffs, and as such, the suit has to 
be decreed. 


4. _Agerieved by the judgment and 
decree of the trial Court, the Municipality 
preferred an appeal to the learned Principal 
Subordinate Judge of Madurai. Along with 
the appeal, the municipality also filed an 
interlocutory application for permission to 
file additional written statement. In the addi- 
tional written statement it wanted to raise 
a plea that the suit is barred under Art. 113 
of the New Indian Limitation Act, 1963. 
The article provides a period of three years 
for necessary reliefs. The Municipality want- 
ed to have it that the latrines were put up 
on 8-9-1962. It, therefore, wanted to raise 
the plea that the suit, filed after three 
years of the completed part, is barred by 
time. It then wanted to raise the plea that 
the plaintiffs were aware of the construction 
and stood by the construction of ‘the latrines 
and the septic tanks and even acquiesced in 
the construction by not taking immediate 
action. The Municipality, therefore, wanted 
to raise further contention that the manda- 
tory injunction cannot be granted. The 
lower appellate Court dismissed the petition 
to file additional written statement and 
against that order, the appellant herein has 
preferred the civil revision petition No. 
1073 of 1970. The lower appellate Court has 
also dismissed the appeal after observing 
that the existence of the latrines and the 
septic tanks will also provide a permanent 
source of nuisance to the prospective own- 
ers of the buildings, that are to come up on 
the site west of the septic tanks and the lat- 


` rines from health and sanitation point of 


view as well. 


5. Agerieved by the judgment and 
decree of the lower appellate Court, the 
Municipality has preferred the above second 
appeal and also the civil revision petition. 
Mr. Alagiriswami, the learned counsel for 
the Madurai Municipality made stress on 
the point that the courts below have given a 
finding as regards actionable nuisance with- 
out any evidence ` on record I have been 
taken through the judgments of the courts 
below. Both the courts below proceed 
more on the presumption rather than the 
actual state of affairs in coming to the con- 
clusion that the existence of the latrines and 
the septic tanks are actionable nuisance. It 
is clear from the facts of this case that the 
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construction of the latrines and the septic 
tanks were started on 8-7-1962 and, as per 
the appellant herein, the same were complet- 
ed on 8-9-1962. The decision as to whether 
a latrine has to be constructed in that parti- 
cular plan jis completely in the subjective 
satisfaction of the Municipality concerned 
and it is not for the court to assess and 
come to a different conclusion as to the ad- 
visability of the place in which the latrines 
have been constructed by the Municipality 
concerned. No doubt, the court has ample 
powers to deal with the question of nuisance 
and other legal issues provided the parties 
agitating their claim, in that respect, prove 
the same. Mr. Alagiriswami, the learned 
counsel for the appellant, correctly pointed 
out that there is absolutely no evidence on 
the side of the plaintiffs to prove that the 
existence of the latrines and the septic tanks 
are nuisance to the people in that locality or 
to the plaintiffs. He also correctly pointed 
out that the reasoning of the courts below, 
to come to the conclusion that it is an ac- 
tionable nuisance, is only a presumption and 
assumption without any evidence on record 
to that effect. I am completely in agreement 
with the arguments advanced by the learned 
counsel for the appellant herein. 

6. There is absolutely no ground fon 
the courts below to grant the relief prayed fon 
by the plaintiffs inasmuch as the courts be- 
low found that the building up of the lat- 
Tines and the septic tanks by the Municipa- 
lity cannot be construed as outside the 
scope and purpose for which the lands were 
acquired, 

7. In these circumstances, the second 
appeal is allowed and the suit filed oy the 
plaintiffs is dismissed. There will be no order 
as to costs in this second appeal. No leave. 

8 C. R. P. 1073 of 1970 — In view 
of my decision in the above second appeal, 
I do not think that it is necessary for me to 
go into the question involved in the civil 
Tevision petition. Further, I do not find any 
error of jurisdiction involved in tbis civil 
revision petition for me to entertain the 
same. Hence this civil revision petition is 
dismissed. There will be no order as to costs 
in this civil revision petition. 

Appeal allowed. 
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Index Note:— Specifice Relief Act (1877), 


S. 21 — Agreement of reconveyance — 
JP/KP/F845/72/GDR. 


1873 
Terms must be certain im order to create 
binding obligation. 

Brief Note:— Held that the terms viz., 
“A would see to the reconveyance of the 
properties” were too uncertain to create any 
binding obligation on behalf of A’s wife — 
the real purchaser — to have the reconvey- 
ance of the properties executed. Although it 
Was a case of commercial agreement and in- 


tention to create binding obligation could be- 


presumed the presumption held was rebutted 
by reason of the facts (1) that the document 
. ‘was not signed by the parties to the agree- 
ment; (2) that a person who signed it could 
not be established on evidence to be the 
agent of the real purchaser or of her hus- 
band who acted as an agent of his wife; (3) 
that there was no ad idem between the prin- 
cipal contracting parties on the question of 
reconveyance; and (4) that the terms relat- 
ing to reconveyance were not certain. 
(Paras 16, 17, 18) 
Cases Referred: Chronological Paras 
1968-1 All ER 1145, Buckpitt v. Oates 16 
1964-1 All ER 494 = 1964-1 WLR 349, 
Edwards v. Skyways Ltd. f 
1955-3 All ER 10 = 1955-1 WLR 975, 
~ Simpkins v. Pays 16, 
1944 KB 368 = 113 LJKB 282, Lace 
v. Chantlor 21 
1939-1 All ER 464 = 83 Sol Jo 236, 
Appleson v. H. Littlewood Ltd. , 15 
(1938) 2 All ER 626, Jones v. Verson’s 
Pools Ltd. 
1924 All ER (Reprint) 245, Rose and 
Frank and Co. v. J. R. Crompton and 


Bros. Ltd. 1, 8, 13, 15, 24 
1919-2 KB 571 = 88 LJKB 1054, Bal- 

four v. Balfour 6, 
1900 AC 595 = 69 LJPC 134, Mon- 

treal Gas Co. v. Vasey 21 
(1893) 1 QB 256 = 62 LJQB 257, Car- 

lill v. Carbolic Smoke Ball Co. 16 


(1887) 36 Ch D 359, Davies v. Davies 21 


S. Nainar Sundaram, for Appellants; 
M. P. Subramanian and K. L., Krishnan, for 
Respondents. : 

RAGHAVAN, J.:— The above two 
appeals ‘are preferred by the first and second 
defendants against the decree in C. S. No. 
43 of 1962. The question that arises for con- 
sideration in these appeals is whether there 
can be a contract of honour or what is fami- 
liarly known as a gentleman’s agreement 
which is not enforceable in a court of law 
based on the judgment of the Court of Ap- 
peal in Rose and Frank Co. v. J. R. Cromp- 
ton and Bros. Ltd., 1924 All ER (Reprint) 


. 


2. The facts of the case lie in a 
narrow compass. The plaintiffs are father 


and son and the defendants are wife and’ 


husband. The first plaintiff, the father, is 
the owner of 3 items of properties describ- 
ed in Schedules A and B to the plaint which 
among others were bequeathed to him by 
his adoptive father late S. V. Ramaswami 
Mudaliar subject to other dispositions under 
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which was duly probated. The A Schedule 
property consists of (1) House and ground 
bearing door No. 46 in Rattan Bazar Road 
and (2) House and ground bearing door 
Nos. 197 and 198 Mount Road, Madras and 
the B Schedule property is a bungalow and 
ground with the leasehold right therein mea- 
suring 51 grounds and 1132 sq. ft. the ground 
belonging to Sri Adikesavaperumal Devasta- 
nam, called ‘Serles gardens’, Greenways 
Road, Adyar, Madras. The absolute interest 
in the said lands was acquired by the first 
plaintiff as a result of certain proceedings 
taken by him. By a deed of transfer dated 
4-3-1941, the first plaintiff’s adoptive mother 
transferred all her interest in the said pro- 
perties with the result that in or about 1941 
he has been the absolute owner of the B 
Schedule properties and has been in posses- 
sion of the same ever since 1941. Certain 
mortgages were created over the suit proper- 
ties by the first plaintiff and the total of the 
principal amounts borrowed was about 
Rs. 1,23,000, and the mortgagees were con- 
ferred the power of private sale under Sec- 
tion 69 of the Transfer of Property Act. 
Interest was largely in arrears in respect of 
all these mortgages in the beginning of 1959 
and the mortgagees took steps under Sec- 
tion 69 of the Transfer of Property Act to 
auction the hypotheca. Rs. 1,90,000 was re- 
quired to discharge all the aforesaid four 
mortgages and other pressing debts. It is in 


“that context and with a view to avert the 


auction sales of the properties in public auc- 
tion which the mortgagee brought, that the 
first plaintiff, on the advice of his advocate 
Sri V. S. Rangachari, approached the second 
defendant for financial help and as a result 
of negotiations the sales of the aforesaid 
properties was agreed to and it was further 
agreed that the plaintiffs should execute two 
sale deeds in the name of the first defendant 
of the A and B Schedule properties for Ru- 
pees 1,90,000 and on 26-3-1959 in respect 
of the property described in the B Schedule 
for Rs. 85,000 and the other on 31-3-1959 
in respect of the properties described in the 
A Schedule for Rs. 1,06,000. With the sums 
thus advanced the mortgages standing on 
the aforesaid properties were fully discharg- 
ed and the sales of the properties in public 
auction by the mortgagees were averted and 
the purchasers were put in possession of the 
properties. The case of the plaintiffs is that 


during the negotiation and discussion at the 


time of the sale, an arrangement was arriv- 
ed at between V. S. Rangachari and Nara- 
yana Iyer (agent of the first plaintiff) on the 
one hand and M. Kamal acting for the se- 
cond defendant on the other, the terms of 
which were as follows — 


“(a) The plaintiffs shall execute a deed 
of conveyance of the property described in 
the Schedule A in the name of the first de- 
fendant for the sum of Rs. 1,05,000 the 
second defendant, providing the said sum 
with which the mortgages subsisting on the 
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said properties and certain other sundry 
debts of the plaintiff discharged. 

(b) The plaintiffs shall also execute ano- 
ther deed of conveyance of the property 
described in the Schedule B hereto in the 
name of the first defendant for the sum of 
Rs. 85,000 the second defendant providing 
the said sum with which the two subsisting 
mortgages in favour of his son and certain 
other pressing sundry creditors were to be 
discharged. 

(c) That the A and B Schedule proper- 
ties will be put in possession of the first de- 
fendant as and from the date of sale. 

(d) That the first defendant will recon- 
vey the said properties to the plaintiffs on 
payment by the plaintifis of the purchase 
amount within three years with ten per cent 
of the purchase price as solatium to the first 
defendant along with the actual amount 
spent on improvements if any effected by the 
defendants on the properties and deliver 
back possession of the A and B Schedule 
pore to the plaintiffs.” 

e plaintiffs’ case is that clause (d) of the 
abovesaid agreement relating to reconvey- 
ance was agreed to be treated as a gentle- 
man’s understanding and not to be incor- 
porated in the formal sale deed of the pro- 
perties and that the gentleman’s understand- 
ing was reduced to writing as “A record of 
Fact” which was in the handwriting of K. 
Narayana Iyer, the agent of the first plain- 


tiff. The said Record of Fact was signed by. 


M. Kamal, who it was stated was acting on 
behalf of the defendants in all the negotia- 
tions. The said understanding was signed 
both by M. Kamal and K. Narayana Iyer. 
The plaintiffs’ case is that on 28-5-1960 the 
first defendant in pursuance of the aforesaid 
agreement and at the request of the plain- 
tiffs reconveyed the B Schedule property to 
the plaintiffs for a sum of Rs. 95,000. That 
amount was fixed as the defendants wanted 
ten per cent solatium on the sale price and 
a further sum of Rs. 1,25,000 being the cost 
of repairs stated to have been effected to the 


propertY and the second defendant agreed to- 


give vouchers in due course and the plain- 
tiffs were put in possession of the B Sche- 
dule property and the second defendant con- 
tinued to occupy the same as the plaintiffs’ 
tenant. The period fixed in the gentleman’s 
agreement was 3 years from the date of the 
execution of the sale deeds (P. 2 and P. 3) 
and the plaintiffs wrote to the second defen- 
dant requesting for the reconveyance of the 
A Schedule property offering a similar sola- 
tium of ten per cent on the purchase price. 
The plaintiffs’ case is that the second defen- 
dant did not send a reply to the notice. The 
plaintiffs therefore arranged to tender the 
said sum in cash. But as the defendants were 
not available to receive the sum the present 
suit is filed seeking to enforce the agreément 
to reconvey the A schedule properties and 
directing the defendants or the first defen- 
dant with the concurrence of the second de- 
fendant to reconvey the properties on receiv- 


ALR. 
ing Rs. 1,15,000 and on such terms which 
the court deems fit and proper and for other 
reliefs. 

3. The first and second defendants 
filed separate written statements. The case of 
the first defendant is that she purchased A 
and B schedule properties under the sale 
deeds dated 31-3-1959 and 26-3-1959 fon 
valuable consideration, that at no time either 
before or at the time of the purchase of the 
said properties was there any agreement 
much Jess a gentleman’s understanding to re- 
convey to the plaintiffs these properties, that 
the alleged ‘Record of Fact’ purported to 
have been drawn up on 24-3-1959 is false, 
that she was not a party to the so-called re- 
cord of fact dated 24-3-1959, that she never 
authorised her husband, the second defen- 
dant, to enter into any such agreement, that 
one M. Kamal referred to in the plaint had 
no authority to enter into any such arrange- 
ment agreeing to reconvey the properties, 
that there was no necessity or occasion for 
her to embark upon and agree to such an 
agreement and that in view of the pheno- 
minal rise in price of immovable properties 
the so-called “Record of Fact”, which is 
not binding on her appears to have been 
brought about that in fact there were no 
discussions as far as she was aware between 
the second defendant or his so-called agent 
M. Kamal regarding the alleged arrange- 
ment and that the arrangement will not bind 
her at all. The further contention put for- 
ward by her is that she is not a benamidar 
for the second defendant and that the pro- 
per were purchased with her moneys and 
or her benefit, that the second defendant 
paid the market value of the properties at 
the time of the sale and that the plaintiffs’ 
case that the A schedule properties were 
worth Rs. 3,00,000 or Rs. 4,00,000 and of B 
schedule properties Rs. 3,00,000 at the time 
of sale is false. Without prejudice to hep 
contentions the further plea put forward by 
her was that the ‘Record of Fact’ dated 24- 
3-1959 is illusory, vague, indefinite and de- 
void of particulars, that there was no recital 
therein that any firm commitment was made 
by her agreeing to reconvey the properties 
in three years, that the said ‘Record of Fact? 
was not referred to in the two later sale 
deeds which were executed a few days later 
(Exts. P-2 and P-3 relating to B and A 
schedule properties), that the B schedule 
properties which were purchased by her 
under Ex. P-2 were resold to the plaintiff 
not in pursuance of any arrangement of 
agreement, but because the property pur- 
chased consisted of an old dilapidated house 
in respect of which she was unable to secure 
any tenants and that several lakhs of rupees 
had to be spent to repair the said dilapidat- 
ed building and that she did not consides 
the investment on the same as profitable, 
Lastly the first defendant contended that the 
said ‘Record of Fact dated 24-3-1959 is 
vague and inadmissible in evidence, that it 
does not constitute a contract under the 
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provisions of the Indian Contract Act, that 
the same is not enforceable under the pro- 
visions of the Specific Relief Act, and the 
present suit for enforcing the said ‘Record 
of Fact’? is not maintainable, as the specific 


performance claimed is not in respect of a 


contract to which she was a party. 

4. The second defendant filed a se- 
parate written statement wherein he denied 
the existence of any agreement to reconvey 


the properties. His contention was that the- 


alleged ‘Record of Fact? dated 24-3-1959 is 
wholly false, that he was not a party to the 
said alleged agreement, that Kamal mention- 
ed therein was never his agent and that the 
plaint allegations that the second defendant 
assured the first plaintiff that he would stand 
by the terms of the said ‘Record of Fact’ 
notwithstanding their not signing the same, 
is false. The further contention of the second 
defendant is that the allegation that the pro- 
perties were purchased in the name of the 
first defendant not with her monies but with 
monies advanced by him is not correct and 
that the plaintiffs are not entitled to any of 
the reliefs claimed. . 

5. We may in this connection refer 
to the amendment of the plaint by the addi- 
tion or paragraph 12 (b). The original plaint 
was laid on the basis that the first defen- 


dant was only a benamidar for the second’ 


defendant and that since the second defen- 
dant had agreed to reconvey the properties 
the first defendant was bound to reconvey 
the same. The alternative case as to what 
would happen when it is established that 
the first defendant was not a benamidar, 
was not, however, pleaded in the original 
plaint. The amendment sought is in respect 
of this alternative case. The amendment is 
to the effect that even on the alternative 
basis, namely, that even if the first defen- 
dant is not a benamidar but a real owner, 
the second defendant: being the husband of 
the first defendant acted as such agent of 
the first defendant at the time when the 
properties were negotiated for purchase and 
that the agreement for reconveyance enter- 
ed into by the second defendant would bind 
the first defendant also and that the first 
defendant would be estopped from denying 
the agreement dated 24-3-1959. The trial 
Judge allowed the amendment and permit- 
ted the defendants to file an additional writ- 
ten statement. 
6. The 
were framed— 
1. Did the first defendant agree to re- 
convey A and B schedule properties to the 
plaintiffs as alleged in paragraph 9 (d) of 
the plaint and is such an agreement evidenc- 
ed by the ‘Record of Fact’ dated 24-3-1959? 
2. Whether the ‘Record of Fact’ set out 
in the plaint is admissible in evidence and 
if so whether it is true, valid and supported 
by consideration? 
3. Is Kamal the agent of the defendants 
op either of them in the matter of putting 


following principal issues 
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through the said conveyance and the 
agreement to reconvey? 

4. Were the conveyances of A and B 
schedule properties in the name of the first 
defendant executed in the circumstances set 
out in paragraphs 9 and 10 of the plaint? 

5. Are the plaintiffs not entitled to spe- 
cific performance of the agreement to re- 
convey the A schedule properties against the 
defendants? ‘ 


7. Consequent upon the amendment 
of the plaint, the learned trial Judge framed 
additional issues which ran as follows: 

(a) Whether, even on the footing that 
the first defendant was not a benamidar for 
the second defendant, the first defendant will 
be bound to reconvey the suit properties on 
the basis of the agreement entered into with 
the plaintiff and the representations made to 
him by the second defendant? 

(b) Whether the second defendant was 
the agent of the first defendant in the tran- 
sactions? 

(c) Whether he had authority to agree 
to reconvey the suit properties on the terms 
alleged by the plaintiff? 

(d) Whether, even if he had no such 
authority, the first defendant will be bound 
by the agreement actually entered into by 
the second defendant with the plaintiff 
or on the representations made by the second 
defendant to the plaintiff? 

(e) Whether the first defendant induced 
the plaintiff to believe that the agreement 
entered into by the second defendant and 
the representations of the second defendant 
were within the scope of the second defen- 
dant’s authority, and whether, assuming 
that they were misrepresentations, they will 
still bind the first defendant? 

(f) Whether the first defendant is estop- 
ped from denying the agreement for recon- 
veyance and refusing to act upon it? 

The trial Judge went elaborately into the 
question, whether the first defendant was 
only a benamidar for the second defendant. 
The finding recorded by the learned trial 
Judge was that the first defendant. was the 
benamidar for the second defendant. On 
the next question, whether the second defen- 
dant agreed to reconvey the properties on 
the terms alleged in the plaint, the trial 
Judge came to the conclusion that Ex. P-1 
which is stated to be the ‘Record of Fact? is 
true, that it was signed by Kamal as agent 
of the second defendant, that the properties 
must have been worth more than Rupees 
1,90,000, in March, 1959, that the recon- 
veyance of the B schedule properties in 
May, 1960 by the first defendant in favour 
of the first plaintiff was only in pursuance 
of agreement of reconveyance. The learned 
Judge after referring to the circumstances 
and the truth of the agreement came to the 
conclusion that the agreement was true and 
that Kamal signed the agreement on behalf 
of the second defendant. The learned Judge 
drew an adverse inference against the defen- 
dants from the fact that Kamal was not 
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examined by the defendants and that ade- 
quate facilities were not given even to sum- 
mon Kamal as a court witness. The learned 
Judge further found that the agreement for 
reconveyance was an integral part of the 
sale deed Exs. P-2 and P-3, and when the 
second defendant brought about the transac- 
tion of sale, he acted as the agent of the 
first defendant, that the first defendant had 
knowledge of the agreement of reconvey- 
ance and that consequently the agreement of 
reconveyance was binding on the first de- 
fendant. In the result, the trial Judge grant- 
ed a decree for specific performance direct- 
ing the two defendants to reconvey the pro- 
perties described in Schedule A to the plaint 
and permitted the defendants to withdraw 
the sum of Rs. 1,15,500 deposited into court. 
Against the said judgment and decree of the 
learned trial Judge O. S. A. 8 of 1966 is 
preferred by the first defendant and O. S. A. 
9 of 1966 is preferred by the second defen- 
dant. Both the appeals were heard together. 


2. Before dealing with the several 
contentions raised in the appeal, we will 
briefly refer to the general features of the 
case. In 1959 the first plaintif owned the 
A and B schedule properties among various 
other properties. He created a mortgage 
over the second item in the A schedule jn 
favour of Inderchand Bhandari for a sum 
of Rs. 38,000 and over item 1 in favour of 
Bapalal and Co. for Rs. 23,000. Both the 
mortgagees were conferred the power of 
private sale under Section 69 of the Trans- 
fer of Property Act. The first plaintiff creat- 
ed two mortgages over the B schedule pro- 
perties in the name of the defendant’s son 
Mohamed Farook Buhari, the first mort- 
gage was on 25-1-1957, the amount borrow- 
ed was Rs. 32,000 and the second mortgage 
was on 28-2-1957 the amount borrowed was 
Rs. 30,000. Both the aforesaid mortgages 
had also conferred on the respective mort- 
gagees a power of private sale. In respect 
of the aforesaid 4 mortgages interest was 
in arrear in the beginning of 1959. The mort- 
gagees Inderchand Bhandari and Messrs. 
Bapalal and Co. gave notices demanding 
payment of the amounts threatening to bring 
the properties to sale in exercise of power 
of sale contained in the respective mort- 
gages. Sri V. S. Rangachari, an Advocate 
of this Court, who is the first plaintiff’s law- 
yer, offered to raise the requisite money 
from Mr. Buhari (the second defendant) so 
that all the debts could be discharged. 
Meanwhile the mortgagees Bapalal and 
Bhandari were pressing for immediate pay- 
ment. Buhari was unwilling to lend money 
on mortgage but offered to purchase A and 
B schedule properties and clear all the liabi- 
lities charged on the said property. It is 
later suggested by the second defendant that 
the sale deeds should be taken in the name 
of first defendant. It is under these circum- 
stances that the sale deeds Ex. P-2 dated 
26-3-1959 relating to the properties describ- 
ed in the present B schedule and Ex. P-3 
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dated 31-3-1959 felating to the two items 
covered by the A schedule came to be exe- 
cuted by the first plaintiff in favour of the 
first defendant for a total consideration of 
Rs. 1,90,000, and the purchasers were to be 
put in possession of the properties purchas- 
ed. The plaintiffs’ case is that on 24-3-1959, 
in the process of negotiation culminating 
in the sales referred to above, an arrange- 
ment was arrived at, which was recorded as 


follows: 


“Telephone address: 
Telephone No. 61678 
S. V. Ramakrishnan 

Ramamandirum, 

170 Poonamallee High 

Road, Kilpauk, Madras 10 

24-3-1959. 

Record of Fact. 4 
This is to record the gentleman’s under- 

standing between Mr. S. V. R. and Sri A. 
M. Buhari that Mr. Buhari will see to it that 
in case the purchase amounts as per the sale 
deeds in favour of Messrs. A. M. Buhari 
is repaid within 3 years from this date, the 
properties will be reconveyed to Messrs. S. 
V. R. who will also have to pay in addition 
to sale price ten per cent thereof as solatium 
of the actual amount spent on improvement 
if any. 
Sd. Narayana Iyer 
Sd. V. S. Rangachari 
Sd. Kamat 24-3-59 


The aforesaid memorandum is stated to be 
a ‘Gentleman’s understanding’. In Oxford 
Concise Dictionary ‘Gentleman’s agreement’ 
is defined as an agreement resting on gentle- 
man’s honour and not a formal contract. 
To the same effect is the definition in Cham- 
bers’s Twentieth Century Dictionary. In 1924 
All ER (reprint) 245, such a clause is called 
as the Honourable pledge clause and is des- 
cribed as follows: 

“This arrangement is not entered into 

nor is this memorandum written as a formal 
or legal agreement and shall not be subject 
to legal jurisdiction in the courts either of 
the United States or England. But it is only 
a defined expression and regard for the pur- 
pose and intention of the parties concerned 
to which they each honourably pledge them- 
selves.” 
Thus the caption of the memorandum itself 
shows that it is a record of the purpose and 
intention of the parties concerned which 
they pledge themselves to fulfil, but that 
such an arrangement is not an enforceable 
legal document. 

9. The plaintiffs’ case is, that the 
aforesaid memorandum though not signed 
by the parties themselves have been signed 
by their representatives and as such is bind- 
ing upon the parties and is specifically en- 
forceable. It may be seen that neither in 
the sale deed (Ex. P-2) nor in the sale deed 
(Ex. P-3) which was executed later is there 
any reference to this earlier ‘Record of Fact’. 
The defendants have totally denied the 


i 
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existence of the aforesaid memorandum and 
their further contention is, that in any event, 
Kamal is not their representative, that nei- 
ther the first nor the second defendant 
agreed to enter into any such arrangement 
themselves, that they never authorised any 
one to enter into any such arrangement or 
to sign any such arrangement on their be- 
half and that the ‘Record of Fact’ is a fab- 
rication. 

10. The evidence relating to the cir- 
cumstances under which the ‘Record of 
Fact’? came to be prepared, is spoken to by 


‘P.W. 2 (first plaintiff). 


(After discussing the evidence His Lordship 
proceeded.) i 

i. The case before the trial 
Judge covered a very wide field particularly 
as to who advanced the moneys for the pur- 
chase of the suit properties and whether the 
first defendant in whose name the docu- 
ments (Exs. P-2 and P-3) stand is the real 
owner or whether the first defendant is a 
benamidar for the second defendant. Since 
the present suit is one for specific perform- 
ance of an agreement to reconvey, in our 
view, the question which really falls to be 
decided is whether there is an agreement of 
reconveyance signed by the parties, binding 
upon them and enforceable in a court of 
law. We do not propose to deal 
with the question as to who the real owner 
of the property is, whether it is the first or 
the second defendant. We propose to rest 
our decision on a narrow question relating 
to the existence of the agreement of recon- 
veyance and its binding nature which, in 
our opinion, is sufficient for the disposal of 
the appeal. 


(After discussing the evidence his Lordship 
proceeded.) 

We are, therefore, of opinion that the agree- 
ment Ex. P-1 cannot be true. But we are 
not resting our judgment on this finding and 
we are prepared to consider the case even 
on the basis that the recitals in Ex. P-1 are 
true. By the date of Ex. P-1 it is clear that 
the sale deed will be taken only in the name 
of the first defendant. The agreement Ex. 
P-1 however was not entered into between 
the first plaintiff and the first defendant, 
but was entered into between the first plain- 
tiff and the alleged agent of the second de- 
fendant. The second defendant is not shown 
therein as. the agent of the first defendant. 
There is thus no binding obligation entered 
into by the second defendant on behalf of 
the first defendant agreeing to reconvey the 
properties within a period of 3 years. When 
the-second defendant is not the purchaser 
and when he acts only as the agent of the 
first defendant, it is not clear why Ex. P-1 
was not signed by the second defendant not 
as a party but as an agent of the first de- 
fendant. Kamal, who has signed the agree- 
ment (Ex. P-1) has not been established to 


be the agent of the first defendant. Equally ` 
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it has not been established that Kamal was 
the agent of the second defendant. An at- 
tempt appears to have been made to con- 
nect Kamal, who signed Ex. P-1 with his 
having taken part in some of the documents 
particularly Exs. P-9, P-10, P-64 and P-65. 
We are satisfied that Kamal referred to in 
Ex. P-1 is not that Kamal who took part 
in Exs. P-9, P-10, P-64 and P-65. The learn- 
ed Judge has referred to Ex. P-28 DJ- 1-2- 
1961, a letter addressed by the first plain- 
tiff to the second defendant. It may be seen 
that the resale of ‘Serles gardens’ was in 
June, 1960 and for the first time after the 
sale of (Serles gardens) we find that the 
first plaintiff addressed the letter Ex. P-28, 
the receipt of which is denied by the defen- 
dants. Ex. P-28 mentions of repeated re- 
quests for reconveyance of the present suit 
properties for over one year of his sending 
the letter Ex. P-28 the first plaintiff does 
not appear to have followed it up. In our 
opinion, that will be a circumstance to be 


-taken into account whether the letter Ex. 


P-28 was sent to the second defendant at 
all or whether the letter Ex. P-28 has been 
brought into existence to bridge the gap 
between May, 1960 when the resale of “Sar- 
les gardens” was completed and the first 
plaintifi’s letter Ex. P-30 dated 28-2-1962 
addressed to 1. A. A. M. Buhari, 2. Fatima 
Buhari and 3., Kamal were sent. It is signi- 
ficant to note that Ex. P-30 does not refer 
to Ex. P-28. This is one more circumstance 
which, in our opinion, would show that Ex. 
P-28 was not issued or received by the de- 
fendants. 


12. Assuming for arguments sake 
that Ex. P-1 is true we have next to see 
whether it is enforceable at law. It is not 
enforceable at law. for the following rea- 
sons: (1) that it has not been conclusively 
established that Kamal was an agent of the 
first or second defendaht or both and that 
he was authorised to agree to the terms con- 
tained in Ex. P-1 and (2) that there is no 
intention to create a binding obligation en- 
tered into by the second defendant on be- 
half of the first defendant to reconvey the 
suit property to the first plaintiff; (3) the 
document merely says that ‘Buhari will see 
to it, that in case the purchase amount 
as per the sale deeds is repaid within 3 years 
from this date etc.” which is vague. 


13. In this connection Mr. M. K. 
Nambiar, the learned counsel for the appel- 
lants placed considerable reliance upon the 
judgment of the House of Lords in 1924 
All ER (Reprint) 245. There the defendants 
an English Manufacturing Company entered 
into an agreement with the plaintiffs, an 
American Company, by which the plaintiffs 
were to be the sole agents for the sale of 
the defendant’s goods in the United States 
and Canada. The agreement was in writing. 
One of the terms therein was that “This 
arrangement is not entered into. nor is this 
memorandum written as a formal or legal 
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agreement and shall not be subject to legal 
jurisdiction in the Law Courts either in the 
United States or England. But this is only 
a definite expression and regard for the pur- 
pose and intention of 3 parties concerned to 
which each of them honourably pledged 
themselves to the fullest confidence — based 
on past business with each other — that it 
will be carried through by each of the 3 
parties with mutual loyalty and friendly co- 
operation”. The defendants determined this 
agreement without notice and the plaintiffs 
brought an action for damages for breach 
of the contract, which they alleged was con- 
tained in the document of 1913, one of the 
clauses of which has been extracted above 
and for non-delivery of goods ordered by 
them in 1919 in accordance with the course 
of business prescribed in the document. 
Lord Phillimore held that the agreement 
was not a legally binding contract but that 
orders already accepted by it under it were 
binding, approving the view of Scrutton 
L. J. in the Court of Appeal. In the Court 
of Appeal Scrutton L. J. observed as fol- 
lows:— 


“It is quite possible for parties to come 
to an agreement by accepting a proposal 
with the result that the agreement conclud- 
ed does not give rise to legal relations. The 
reason of this is that the parties do not in- 
tend that their agreement shall give rise to 
legal relations. This intention may be implied 
from the subject-matter of the agreement, 
but it may also be expressed by the parties. 
In social and family relations such an inten- 
tion is rapidly implied, while in business 
matters the opposite result would ordinarily 
follow. But I can see no reason why, even 
in business matters, the parties should not 
intend to rely on each others good faith 
’ and honour, and to exclude all idea of settl- 
ing disputes by any outside intervention 
with the accompanying necessity of express- 
ing themselves so precisely that outsiders 
may have no difficulty in understanding 
what they mean. If they clearly express such 
intention I can see no reason in public policy 
why effect should not be given to their in- 
tention.” 


14. -Relying on this decision the 
learned counsel for the appellant contends 
Ex. P-1, which is styled as gentleman’s 
agreement, is not enforceable at law as Bu- 
hari, one of the parties, only stated that he 
would see to the reconveyance of the pro- 
perties, but never undertook any binding 
obligation on behalf of his wife to have the 
Teconveyance of the. properties executed. 


15. The learned counsel next refer- 
red to a series of cases where promoters of 
foot-ball pools insert on the back of the 
coupon to be filled in by an entrant a term 
which states that the entry shall give rise to 
no legal relationship or liability. The first of 
the cases cited by the learned counsel is the 
decision in Jones v. Verson’s Pools Ltd. 
(1938) 2 All ER 626. Atkinson, J., followed 


the decision of the House of Lords in 1924 
All ER (Reprint) 245 referred to above and 
held that the conditions of the pool prevent- 
ed the plaintiff from bringing any action to 
enforce payment. To the same effect is the 
judgment of the Court of Appeal in Apple- 
son v. H. Litlewood Ltd., 1939-1 All ER 
464 where the learned Judges following the 
decision in Rose and Frank Company case 
held that such arrangements were not con- 
trary to public policy and that no action 
could be brought to enforce such arrange~ 
ments. 


16. The contention of the learned 
counsel for the appellants is that the learn- 
ed Judge failed to consider the basic ques- 
tion whether Ex. P-1 was enforceable at law. 
His contention is that there is no intention 
to create a legal obligation and therefore 
there is no enforceable contract. In this con- 
nection, the learned counsel referred to 
Cheshire and Fifoot on the Law of Con- 
tract (Seventh Edition) pages 94 to 99. When 
parties enter into an agreement, which is 
supported by consideration, the question 
whether in addition to the above require- 
ments a third contractual element viz., the 
intention of the parties to create a legal re- 
lationship is necessary. There is considerable 
support for the view that it is essential for 
the plaintiff, who wishes to establish the 
existence of a contract to prove that the 
creation of a legal relationship was intend- 
ed. If no such intention can be established, 
there can be no contract. If, on the other 
hand, such an intention can be established, 
the Court may proceed to consider whether 
there is a valid offer and acceptance and 
whether there is consideration. Such cases 
may fall either under a category “social 
family or other domestic agreements” on 
the one hand or “commercial agreements” 
on the other. In the case of “social family 
or other domestic agreements” the intention 
can be inferred from the language used by 
the parties and the circumstances in which 
they use it. On the other hand, the intention 
is presumed in the case of commercial agree- 
ments rebuttable by the parties seeking to 
deny it. We may give some examples fall- 
ing under the first category (domestic agree- 
ments). They are:— Balfour v. Balfour, 
(1919) 2 K. B. 571, Simpkins v. Pays, (1955) 
3 All ER 10 and Buckpitt v. Oates, (1968) 
1 All ER 1145. In the case of commercial 
agreements where intention to create legal 
Telationship is presumed, such presumption 
could be rebutted in the case of (1) adver- 
tisements as illustrated by Carlill v. Carbolic 
Smoke Ball Co., (1893) 1 QB 256; (2) Where 
they expressly declare that it is not to be 
binding in law. The most remarkable in- 
stance of a clause expressly outlawing an 
agreement is to be found in Rose and Frank 
Co. case. The other cases which are illustra- 
tive of this aspect are the Football Pool 
cases. 

17. The words inserted in such an 
agreement to exclude legal relations may be) 
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ambiguous. In such cases the onus of prov- 
ing intention to create a legal obligation 
lies upon the party who asserts it. an 
illustration to the above principle Edwards 
vy. Skyways Ltd, (1964) 1 All ER 494 may 
be usefully referred. 


18. The transaction in the present 
case is a commercial agreement and there- 
fore the question will be whether the pre- 
sumption which exists to create legal rela- 
tions in making a contract has been rebut- 
ted. We are of opinion that the materials on 
record are sufficient to rebut the presump- 
tion and they are as follows:— (1) No bind- 
ing agreement is entered into between the 
first plaintiff and the second defendant or 
by the first plaintiff with the first defendant, 
who is the principal contracting party under 
Exs. P-2 and P-3; (2) It has not been estab- 
lished that Kamal who executed Ex. P-1 
Tepresented either the first defendant or the 
second defendant, and (3) The language used 
in the document is not positive to create a 
legal liability. What the second defendant 
has offered is only to see to the first defen- 
dant executing the reconveyance deed which 
is not the language where a legal relation- 
ship is intended to be created and mutual 
obligations flow therefrom. In this connec- 
tion we may refer to Chitty on Contracts, 
Volume I, paragraphs 42 and 48. 

19. Our attention is further drawn 
to the Law of Vendor and Purchaser by 
Roy Milner Stonham. We extract the fol- 
lowing passage from page 2:— 

“3, Mere agreements, or promises, in- 
tended to create mere social, political, or 
family obligations or obligations of honour, 
or understood by both parties as a jest, do 
not create a contract. There must be an in- 
tention to create obligations enforceable be- 
tween the parties by legal sanctions. In other 
words, it must be intended to create jural 
relations. This intention is sometimes refer- 
red to as an animus contrahendi. Mere state- 
ments of intention, hope, anticipation, op 
expectation do not create enforceable obli- 
gations. An agreement intended to create 
moral obligations only, and not legal rights 
or obligations, does not create a contract. 
Also, the agreement may be subject to a 
third person’s consent, or any other condi- 
tion precedent to it becoming operative as 
an enforceable agreement. An agreement, 
though purporting to be made by one party 
without prejudice to his rights, will operate 
according to its tenor and effect the rights 
of each party accordingly. A _ stipulation 
whose enforcement against the party con- 
cerned rests upon his mere will has no con- 
tractual effect.” 


20. We may further observe that 
there is no consensus ad idem in regard to 
the agreement to reconvey the properties. 
The stipulation that the second defendant 
would see to the first defendant executing 
the reconveyance deed rests merely upon the 
will of the second defendant and there can 
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be no consensus between the first plaintiff 
and the second defendant creating a binding 
obligation compelling of the second defen- 
dant to have the reconveyance deed execut- 
ed. If the second defendant so chose, he 
could have persuaded the first defendant 
(real owner) to execute the reconveyance. 
But if the second defendant did not move in 
the matter, the first plaintiff cannot seek to 
compel the second defendant to persuade 
the first defendant to complete the recon- 
veyance deed. It is open to the second de- 
fendant to refuse to do so and when he has 
so refused the first plaintiff cannot compel 
him. It is equally open to the first defen- 
dant to accede or refuse to accede to the 
request of the second defendant, even if the 
second defendant chose to call upon her (the 
first defendant) to reconvey the properties, 

21. It is, however, contended that 
the second” defendant being the husband of 
the first defendant, he took an active part 
in bringing about the sales Exs. P-2 and P-3, 
he must be deemed to be the agent of his 
wife and as such bound to implement the 
offer made by him. We have already held 
that the language of the document relating 
to reconveyance of the property not being 
specific does not create a binding obligation. 
The terms viz., “the second defendant would 
see to it etc.” are too uncertain to create a 
legal obligation. It is a well-established rule 
that the terms of a contract must be certain 
that the parties to the contract must agree 
to its terms and that if the terms are not 
certain the contract cannot be specifically 
enforced. As was held in Davies v. Davies, 
(1887) 36 Ch D 359 an undertaking to retire 
from business “so far as the law allows” 
has been held to be too uncertain to create 
a contractual obligation. Similarly a promise 
that if satisfied with the plaintiff as a custo- 
mer the defendants would favourably con- 
sider an application by him to renew a sub- 
sidiary contract has also been held to be too 
uncertain for enforcement. See Montreal 
Gas Co. v. Vasey, 1900 AC 595. Further a 
tenancy “for the duration of the war” has 
been held in Lace v. Chantlor, 1944 KB 368 
to be too uncertain. 

22. The Court’s duty is to imple- 
ment the intention of the parties when the 
essential terms of the contract have been 
agreed upon. In our opinion, the essential 
terms of the contract relating to reconvey- 
ance not having been specifically agreed to 
between the parties, the suit for specific per- 
formance cannot be enforced. 

23. In Fry on the specific perform- 
ance of contracts (sixth edition) at page 129 
in paragraph 277 it is stated that “If what 
passed between them was but treaty or nego- 
tiation, or an expectation of contract, or an 
arrangement between them of an honorary 
nature, no specific performance can be had.” 

24. Our attention was drawn in this 
connection to Simpkins v. Pays, (1955) 3 All 
ER 10, Edwards v. Skyways Ltd. (1964) 1 
All ER 494 dealing with the intention of 
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parties to create a legal relationship and also 
the need for the terms in a contract to be 
certain. The decision in the above cases de- 
pended upon the facts established and the 
earlier decisions viz, 1924 All ER (Reprint) 
245 and (1919) 2 KB 571 have been consi- 
dered therein. We are, therefore, of opinion 
(1) that Ex. P-1 not having been signed by 
the parties to the agreement; (2) that Kamal 
referred to therein not having been estab- 
lished on evidence to be the agent of the 
second or the first defendant; (3) that there 
having been no intention to create a legal 
relationship between the parties; (4) that 
there being no ad idem between the first 
plaintiff and the first defendant on the ques- 
tion of reconveyance of the properties and 
(5) that the terms relating to reconveyance 
not being certain and therefore not being 
specifically enforceable in a Court of law 
we are of opinion that no decree for speci- 
fic performance can be passed on the basis 
of Ex. P-1. 

25. In the result, the appeals are 
allowed with costs. The decree passed by 
the trial Judge is set aside. Counsel’s fee one 
set in O. S. A. 8 of 1966. 

Appeals allowed. 


od 
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Shelat Brothers and others, Appellants 
y. Nanalal Harilal Shelat, Respondent. 

Second Appeal No. 719 of 1970, D/- 26- 
4-1972, against decree of City Civil Court, 
Madras, in A. S. No. 334 of 1968. 

Index Note:— (A) Partmership Act 
(1932), S. 13 (a) — Partmer, exclusively in 
management of the busimess at Head Office 
earning more profits — No agreement be- 
tween the partners for remuneration — He 
is mot entitled to be remumerated. 

Brief Note:— (A) Even where the per- 
sonal labour of one of the partners exceed- 
ed that contributed .by the other, it has to 
be left to the honour of the other partner as 
to whether the partner who rendered more 
personal labour should be rewarded or not 
for such additional labour. When there is no 
agreement between the partners as to how 
the extra labour should be remunerated, it 
is not open for the court to imply such an 
agreement and supply the omission. There- 
fore, merely because business at the Head 
Office resulted in larger profits than the 
business at the branch office, it cannot be 
held that the partner at the Head Office did 
substantially more work. Even if the partner 
has put in more work, he is not entitled to 
remuneration when there is no agreement 
between the partners as to how extra labour 
should be remunerated. (Para 2 

Index Note:— (8) Contract Act (1872), 
S. 70 — Services rendered by the sons of 
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the partner to the firm — Reasonable remm- 
neration has to be paid on basis of quantum 
meruit. 

Brief Note:— (B) A partner in course 
of management of business employed his 
sons and credited certain sums in their ac- 
counts for services rendered by them to the 
firm. At the time of dissolution of partner- 
ship business, he put forward the claim foo 
more sums as their salaries. 

Held that the sons are entitled to rea- 
sonable remuneration on the basis of quan- 
tum meruit even if there is no agreement or 
the regular appointment order issued by the 
partner is not available. (Para 3) 
Cases Referred:  Chromological Paras 
AIR 1921 PC 91 = 39 Mad LI 257, 

Krishnamachari v. Sankarasah 
(1861) 29 Beav 620 = 54 ER 768, 
Airey v. Borham 

S. Ramasubramanian and A. S. Ranga- 
nathan, for Appellants; Keshavalal Tarwady 
and Bakula K. Tarwady, for Respondent. 


JUDGMENT:— Defendants 1 and 2 are 
the appellants. The plaintiff and the second 
defendant were partners in a firm called She- 
lat Bros., carrying on business in Park Town, 
Madras. The plaintiff is the elder brother 
of the second defendant. It is not in dispute 
that the first defendant firm had the head 
office at Madras and a branch at Umrath. 
The accounts of the entire business were 
maintained at Madras and the second defen- 
dant was in management of the business in 
Madras, while the plaintiff was in charge of 
the business of the branch office at Umrath, 
and this arrangement was from the yeap 
1947. Even in the notice of dissolution given 
by the plaintiff under Ex. B-1 dated 3-6-1960, 
he admits that he did not come to Madras 
for a period of 20 years. Therefore, there 
cannot be any dispute that the second defen- 
dant was in sole management of the business 
at Madras for the last twenty years. It ap- 
pears that the business at Umrath was not 
substantial and it is the firm at Madras which 
earned sufficient profits. Disputes arose be- 
tween the parties somewhere in the middle 
of 1960 and by a notice dated 3-6-1960 the 
plaintiff wanted to get out of the partnership 
and by the actual notice of dissolution Ex. 
B-2 dated 7-7-1960 he informed the second 
defendant that he has ceased to be a partner 
from 1-7-1960. Subsequently the plaintiff 
filed the present suit for dissolution of part- 
nership and for rendition of accounts by the 
second defendant in respect of the partner- 
ship business. The second defendant did not, 
in fact, resist the claim of the plaintiff for 
dissolution of partnership. As a matter of 
of parties, a preliminary 
decree for dissolution of the partnership and 
for rendition of accounts has been passed by 
the lower court. But at that stage the claim 
put forward by the second defendant for cer- 
tain remuneration both for himself and for 
his two sons who were also associated with 
the firm’s business at Madras, was left open 
for further consideration. The following 
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issue was framed in relation to that dispute: 

“Whether the defendant and his sons are 
entitled to remuneration for the services ren- 
dered and if so for what period and what 
amount?” K 

The claim put forward by the second de- 
fendant that he is entitled to a remuneration 
of Rs. 500 per month and each of his two 
sons Rs. 300/- and Rs. 200/- respectively was 
resisted by the plaintiff. It is in respect of 
this dispute on the question of remuneration 
payable to the second defendant and his sons, 
the above issue has been framed and was 
considered by the courts below. The second 
defendant put forward the plea that he is en- 
titled to’ be paid a remuneration of Rs. 500/- 
a month and his two sons are entitled to be 
paid remuneration at the rate aforesaid on 
the basis: of the letter Ex. B-1 dated 3-6-1960 
written by the plaintiff wherein, towards the 
end, he had stated as follows:— 


“We hereby agree that it is our respon- 
sibility to consider the labour (pains) taken 
by you and your children at the time of the 
winding up of the firm.” 

The courts below construed the said recital 
in Ex. B-1 and held that it will constitute a 
mere proposal by the plaintiff and cannot 
enforced as a binding agreement between the 
parties. In that view they straightway pro- 
ceeded to dismiss the second defendant’s 
claim for remuneration. 


2. In this second appeal it is contend- 
ed that the second defendant’s claim is not 
exclusively based on Ex. B-1 alone, as assum- 
ed by the courts below and that Ex. B-1 has 
been relied on only for the purpose of show- 
ing that the plaintiff at a stage anterior to 
the actual notice of dissolution, expressed his 
willingness to consider and stated that it was 
the responsibility of the firm to consider the 
pains taken by the second defendant and his 
sons, and that the claim could be sustained 
on other basis as well. His claim was based 
on two other grounds also. It is urged by 
the counsel that when one partner is exclu- 
sively in management of the partnership af- 
fairs, he is entitled to a reasonable remunera- 
tion even though the partnership agreement 
did not provide for such remuneration. 
Learned counsel points out that the business 
of the firm in Madras was exclusively con- 
ducted by the second defendant for the last 
20 years and that for such exclusive manage- 
ment, which has resulted in the firm earning 
considerable profits, he should be reasonably 
remunerated in law, whether the plaintiff has 
agreed to it or not. So far as the claim for 
Temuneration for his two sons is concerned, 
it is the case of the second defendant that 
though they are not entitled to the remune- 
ration notwithstanding the fact that no such 
remuneration of Rs. 300/- and Rs. 200/- as 
claimed in the written statement, they are en- 
titled to be paid a reasonable remuneration 
on the principle of quantum meruit (sic). In 
support of his contention that a partner can 
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been provided for in the agreement of part- 
nership and in proper cases the court is en- 
titled to grant a reasonable remuneration, he 
Telies on the following passage in page 110 
“of the Law of Partnership by Prem Nath 
‘Chadha: 

“But where, as is usually the case, it is 
the duty of each partner to attend to the part- 
nership business, and one partner in breach 
of his duty wilfully leaves the others to carry 
on the partnership business unaided, they, it 
would seem, were, formerly, and perhaps still 
are, entitled to compensation for their ser- 
vices. Thus in Airey v. Borham, (1861) 29 
Beav 620, two partners had agreed to devote 
their whole time to the partnership business; 
they quarrelled, and one of them only after- 
wards attended to it; the partnership was 
ultimately dissolved, and an enquiry was di- 
tected for the purpose of ascertaining what 
allowance ought to be made to him for hav- 
ing carried on the business alone (vide Lind- 
ley p. 422, 12th Edn).” 

He also refers to the decision in Krishna- 
machari v. Sankara Sah, AIR 1921 PC 91. In 
that case, as a result of one of the partners 
refusing and neglecting to perform the duties 
undertaken by him, the other partner sought 
dissolution and at the time of taking of ac- 
counts it was claimed that the services ren- 
dered by one of the other partners should 
be remunerated. The court, while upholding 
the claim put forward by the person who was 
in management of the partnership affairs 
after the other partner refused and neglected 
to do his duty, stated thus: 

“But the claim -of the plaintiffs for an 
account of the profits without a proper al- 
lowance being made for the fact that their 
services were deliberately withheld, is a claim 
which cannot be maintained.” 

But I am not in a position to say that 
this decision helps the second defendant to 
establish his case that he is entitled to be 
remunerated for the services rendered by him 
as a partner in the circumstances of this case. 
Here, it is not the case of the plaintiff refus- 
ing or neglecting to perform his duties as a 
partner. It is not in dispute that the plain- 
tiff was attending to the affairs of the branch 
at Umrath and the mere fact that the plain- 
tiff did not attend to the affairs of the busi- 
ness at Madras and that the second defen- 
dant was in exclusive management of the 
same will not lead to the inference that the 
Plaintiff either neglected or refused to under- 
take the duties of a partner. The Jearned 
counsel, however, contends that even though 
the plaintiff might have done his duties as a 
partner, the work done by the second defen- 
dant, which resulted in substantial profits to 
the partnership business, was quite dispropor- 
tionately high compared with the work done 
by the plaintiff and that such work has to be 
reasonably remunerated by the court sitting 
as a court of equity. 

But in this case there is no material to 
enable the court to come to a conclusion 


be paid a reasonable remuneration which has with reference to the actual duties performed 
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by each of the partners from which one could 
say that the work done by the second defen- 
dant was substantially more than the work 
done by the plaintiff as a partner. Merely 


because the business at Madras resulted in‘ 


larger profits than the branch business at 
Umrath, it cannot be held that the second 
defendant did substantially more work than 
the plaintiff who was in charge of the branch 
business. One other factor also has to be 
taken into account in this connection. The 
second defendant states that he has been ex- 
clusively in charge of the business for the 
last 20 years. But it is only at the stage when 
talks of dissolution came, the claim for re- 
muneration has been made. If really his 
services to the partnership were such as to 
entitle him to remuneration he would not 
have kept quiet without putting forward such 
a claim all these years. That fact also shows 
that the second defendant did not expect any 
remuneration apart from his profits as a part- 
ner from the partnership business. 


Lindley on Partnership, 12th Edn. at 
page 422, states— 

“Even, where the amount of the services 

rendered by the partners is exceedingly un- 
equal, still, if there is no agreement that their 
services shall be remunerated, no charge in 
respect of them can be allowed in taking the 
partnership accounts. In such case a remune- 
tation to be paid to either for personal labour 
exceeding that contributed by the other is 
considered as left to the honour of the others, 
and where that principle is wanting, a court 
of justice cannot supply it.” 
The above passage shows that even in a case 
where the personal labour of one partner ex- 
ceeded that contributed by the other, it has 
to be left to the honour of the other partner 
as to whether the partner who rendered more 
personal labour should be rewarded or not 
for such additional labour. There is no agree- 
ment between the partners as to how extra 
labour should be remunerated and it is not 
for the court to imply such an agreement and 
supply the omission. I am therefore inclined 
to agree with the view taken by the courts 
below that the second defendant as a partner 
is not entitled to the remuneration of ‘Rupees 
500/- per month claimed by him either on 
the basis of the letter Ex. B-1 or notice Ex. 
B-2 or the later letter Ex. B-3. 


3. Coming to the question of remu- 
neration payable to the second defendant’s 
sons, it is claimed by the second defendant 
that one of his sons was associated with the 
conduct of the business of the firm from the 
year 1944, that he was not paid any remu- 
neration upto 1947, that thereafter a sum of 
Rs. 50/- was credited to his account as salary, 
and that this remuneration of Rs. 50/- was 
slowly raised so that it reached a sum of 
Rs. 135/- at the state of dissolution. As re- 
gards his second son it is stated that he was 
associated with the affairs of the firm from 
the year 1946, that till 1953 he was not paid 
any remuneration and that in 1963 he was 
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paid a remuneration of Rs. 50/- and a cer- 
tain commission on the sales canvassed by 
bim. Both the salary and the commission are 
said to have been credited to his account. It 
is stated by the learned counsel for the ap- 
pellant that these salaries and the commis- 
sion paid to the two sons had been claimed 
as a business expenditure before the Income- 
tax Authorities and the same has been allow- 
ed. But this is very seriously controverted 
by the learned Counsel for the respondent- 
plaintiff. But the fact that the salaries and 
the commission stand credited to the sons is 
not in dispute. The question is whether the 
two sons of the second defendant, who have 
been associating with the business of the firm 
and rendering services to the firm all these 
years, should be remunerated or not. 


The claim of the secona defendant that 
his sons were actually doing the partnership 
business as employees of the firm from 1944 
and 1946 does not seem to have been chal- 
Ienged either in the pleadings and even be- 
fore the lower Court that fact does not seem 
to have been disputed. Even the issue fram- 
ed proceeds on the basis that the sons had 
rendered services and the only question at 
issue between the parties is as to whether 
they are entitled to be remunerated for the 
services rendered. Learned Counsel for the 
plaintiff wanted to canvass the claim put for- 
ward by the second defendant that his sons 
did in fact render services to the firm from 
1944 and 1946. But it is not possible at this 
stage to question that fact, especially when 
both the courts below have proceeded on 
the basis that the sons did in fact render ser- 
vices to the firm, though they have dismissed 
the claim for remuneration on the ground 
that the plaintiff did not agree for payment 
of any remuneration under Ex. B-1. There- 
fore it has to be taken that the sons of the 
second defendant did in fact serve the firm 
from 1944 and 1946 as stated by the secondy 
defendant. It is not in dispute that the sons 
of the second defendant are not bound to 
render any service to the firm either on the 
basis of the terms of the partnership or other- 
wise. They are utter strangers to the firm 
and if their services had been requisitioned 
and the services were rendered not gratuitous- 
ly they have to be paid a reasonable remu- 
neration. Any remuneration which they are 
entitled will have to depend on the nature of 
the services rendered by them and the bene- 
fit which the firm derived as a result of their 
services. In this case no material has been 
placed as to the nature of the services ren- 
dered by them. But one fact is clear that the 


‘Second defendant as a person in management 


of the firm’s business at Madras, thought it 
proper to start one son on a salary of Rupees 
50 from 1947 and another son on a salary of 
Rs. 50 from 1953. 

From this it can be inferred that the 
second defendant treated the services ren- 
dered by his two sons prior to those years 
were gratuitous. As a partner in manage- 
ment of the business the second defendant is 
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empowered to employ such persons whose 
services are useful to the firm in the course 
of his management of the business. He has 
ound the services of his two sons useful to 
has employed them and 
taken advantage of their services. Therefore, 
though there is no order of appointment as 
such passed by the second defendant, the 
fact that his sons have rendered services to 
the firm will entitle them to get a reasonable 
remuneration from the firm which they serv- 
ed. The mere fact that they happened to be 
the sons of the second defendant cannot dis- 










remuneration, and particularly at the rates 
claimed by them in the written statement. It 
js true that there is no basis for the claim 
of remuneration at Rs. 300/- and Rupees 
200/- for each of his two sons. It is stated 
that the basis of such a claim was Ex. B-3, 
a letter said to have been written by the 
plaintiff to a third party wherein he states 
that he offered certain remuneration to the 
second defendant as well as his sons; but that 
has not been agreed to at the time of the dis- 
solution. I am inclined to place much reli- 
ance on Ex. B-3 and to hold that the sons 
of the second defendant are entitled to be 
paid remuneration at the rates claimed in 
the written statement. But at the same time 
I am not inclined to agree with the learned 
Counsel for the plaintiff that the two sons of 
the second defendant who rendered services 
to the firm for so many years should go with- 
out any remuneration once it is found that 
they did in fact render services to the firm. 
Section 70 of the Contract Act providés that 
where a person lawfully does anything for 
another person, not intending to do so gratui- 
tously, and such other person enjoys the 


benefit thereof, the latter is bound to make - 


compensation to the former in respect of, op 
to restore the thing so done. 

In my view, therefore, whether there is 
an agreement to pay remuneration or not, 
or whether a regular appointment order issu~ 
ed by the second defendant is available op 
not, the sons of the second defendant who 
had rendered services to the firm should have 
to be remunerated on the basis of the prin- 
ciple of quantum meruit. But, as already stat- 
ed, there is no material before the court so 
as to find out what is the reasonable remu- 
neration for the services rendered. The only 


material that is available before court 
is that the second defendant himself 
thought a particular amount to be 


the proper salary for the sons and credit- 
ed the salary every month after 1947 in res- 
pect of one son and after 1953 in respect of 
another son and that can be taken as some 
indication to show the reasonableness of the 
remuneration. Unless the second defendant 
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himself thought the said payment as repre- 
senting a proper and reasonable remunera- 
tion, he would have bargained with his part- 
ner the plaintiff for a higher amount. Ẹ 
therefore hold that the amounts credited to 
the sons of the second defendant in the ac- 
counts of the firm from the years 1947 and 
1953 towards salary as well as commission 
can be taken as a reasonable remuneration 
and at the final settlement of account such 
amounts payable to the sons of the second 
defendant have also to be given credit to. 
The second appeal is therefore allowed in 
part. There will however be no order as to 


costs. No leave. 
Appeal allowed. 
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" Krishnan, Appellant v. Perumal Nadav 
and others, Respondents. 

Second App. No. 223-of 1970, Dj- 7-4- 
1972 against decree of Dist. Court, Kanya- 
kumari at Nagarcoil in A. S. No. 302 of 
1967. 


Index Notes —- Civil Procedure Code 
(1808), Section 11 — Suit filed by som for 
declaration of title and possession of proper- 
ty would not be barred by res judicata by 
reasons of dismissal of a prior suit, filed by 
his father seeking te set aside grant of patta, 
as barred by limitation. ADR 1966 SC 1332, 
Followed. Case law discussed. @ara 12) 

Brief Note:— ‘A’ and ‘B’ are father and 
son. ‘A’ files a suit, after six years of grant 
of patta, for setting aside grant of patta, dec- 
laration of his possession and enjoyment over 
the suit properties and for injunction res- 
training defendants from interfering with his 
possession. This suit was dismissed as barred 
by limitation. ‘B’ files a suit for the declara- 
tion of his title and possession of the same 
suit properties charged for the performance 
of Dharmams and for the issue of a perma- 
nent injunction restraining the defendants 
from interfering with his possession. 

The Court followigg the decision in AIR 
1966 SC 1332 held that the suit filed by B’ 
was for a different cause of action and was 
not barred by res judicata by reasons of dis- 
missal of the suit filed by ‘A’. (Para 12) 
Cases Referred: Chronolegical Parag 
AIR 1966 SC 1332 = (1966) 3 SCR 

300, Sheodan Singh v. Daryao Kunwar 12 
AIR 1954 Mad 1024 = 67 Mad LW 
605, Sri Kakula Chinna Venkata- 
narayana v. Pannapati Elias 
AIR 1921 Mad 279 = 41 Mad LJ 261, 
China Dandasi v. Munshi Pedda Tatiah 10 

P. Ananttakrishna Nair, for Appellant; 
T. R. Rajagopalan and K. Subramanian, for 
Respondents. 

JUDGMENT:— The plaintiff in O. S. 
13 of 1967 on the file of the District Munsif, 
Padhmanabhapuram, is the appellant. The 


JP/JP/G36/72/DVC 








82 Mad. (Pra. 1-7] 


above suit is for a declaration of the plain- 
tiffs title and possession of the suit proper- 
ties (S. Nos. 140-B and 165-B) charged — for 
the performance of Dharmams, and for issue 
of a permanent injunction against defendants 
2 to 4 restraining them from interfering with 
the plaintiff's possession. The suit pro- 
perties along with S. No. 165-A, according 
to the plaint, stood charged for the perform- 
ance of Dharmam in possession of the plain- 
tiff’s forefathers, that after them, the plain- 
tiff has been in enjoyment of the same, that 
the plaintiff originally leased out to the first 
defendant in 1962 item (1) 140-B, 165-B and 
165-A that the patta for the said lands stood 
in the name of the Ambalam that the plain- 
tiff has been enjoying the aforesaid properties 
doing the Dharmams out of the income there- 
from, that the fourth defendant claiming to 
be a heir of Kaliamma Valliamma created a 
number ‘of documents throwing a cloud on 
the plaintiff’s possession and enjoyment, that 
the claim of the fourth defendant that she 
alone is the trustee in possession of the suit 
properties is false, that the further allegations 
that the plaintiffs grand-father was not relat- 
ed to the original owner Subramaniam, that 
the fourth defendant has no connection with 
Kalamma Valliamma, that the decree ob- 
tained in ©. S. 175 of 1090 filed by the 
father of the plaintiff in O. S. 13 of 1967, 
against the fourth defendant’s mother is col- 
lusive, that the fourth defendant, being an in- 
fiuential man, has been manoeuvring to grab 
at the properties belonging to the Ambalam 
are all false and the present suit is filed for 
a declaration of the plaintiff’s possession and 
enjoyment of the suit properties and for an 
injunction restraining the defendants from in- 
terfering with the plaintiff’s possession. 

2. Even before the filing of the above 
suit the first respondent, who claimed to be 
the plaintiff’s lessee, had filed O. S. 189 of 
1966 against the plaintiff and defendants 2 
to 5 in O. S. 13 of 1967 for a declaration 
of his leasehold right over S. Nos. 165-A and 
165-B and 140-B, which are covered by the 
present suit O. S. 13 of 1967. Defendants 1, 
2, 5 and 6 in O. S. of 1967 remained ex 
parte. The fourth, defendant contested the 
suit and his contentions are that he is the son 
of Kaliamma Valliamma, that the decree in 
O. S. 175 of 1090 is not collusive, that as heir 
of Kaliamma Valliamma he is entitled to the 
properties that be had executed a mortgage 
in favour of the fifth defendant who had as- 
signed it to the second defendant, that later 
on he had given a superior mortgage in 
favour of the third defendant, who filed O. S. 
191 of 1966 for redemption of the earlier 
mortgages from defendants 2 to 5 and while 
©. S. 191 of 1966 was pending the present 
suit was filed to delay the redemption of the 
properties by the third defendant in O. S. 
191 of 1966, that the plaintiff in O. S. 175 
of 1090 is the father of the present plaintiff 
in O. S. 13 of 1967 and his claim over the 
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judicata and the claim of the plaintiff having 
been negatived in various proceedings, the 
plaintiff is estopped from putting forward the 
same claim in the present suit and that the 
plaintiff has no cause of action and the suit 
is therefore not maintainable. 

3. In O. S. 189 of 1966, the case of 
the plaintiff is similar to his defence in O. S. 
13 of 1967. The first defendant in O. S. 189 
of 1966 is the plaintiff in O. S. 13 of 1967 
and his case in O. S. 189 of 1966 is limilar 
to the plaint version in O: S. 13 of 1967. Both 
the suits were tried together and the trial 
court dismissed both the suits, holding that 
the plaintiff in O. S. No. 13 of 1967 has no 
possession of the suit properties, that he is 
not entitled to the injunction prayed for, that 
the suit, however, was not barred by res. judi- 
cata as the prior suit O. S. 175 of 1090 was 
dismissed on the sole ground that the suit 
was barred by limitation without any consi- 
deration of the merits of the case. 


4. In regard to O. S. 189 of 1966 the 
trial court held that the oral lease in favour 
of the plaintiff was not proved and that ths 
plaintiff was not entitled to have his Jease- 
hold right to the suit properties declared as 
prayed for. 


§. The plaintiff in O. S. 13 of 1967 
filed A. S. 302 of 1967 and the plaintiff in 
O. S. 189 of 1966 is the appellant in A. S. 
174 of 1968. The learned Judge dismissed 
both the appeals. ‘The plaintiff in O. S. 13 
of 1967 has filed the above second appeal. 

6. The learned Counsel for the appel- 
lants contends — (1) that the plaintiff is in 
possession of the suit property as trustee of 
the ‘Ambalam’ to which the suit property be- 
longs, that he is doing the services in connec- 
tion with the Ambalam, spending moneys for 
the same from and out of the rents and pro- 
fits from the suit properties, while the fourth 
defendant, who claims to be a trustee has set 
up title in himself in derogation of the title 
of the Ambalam. (2) That the mortgages set 
up by the fourth defendant, who claims to 


- have performed the Dharmams are detrimen- 


tal to the interest of the Ambalam; and (3) 
That the unimpeached revenue records show 
that the grants were made only to the Amba- 
Jam and that the pattas for the suit lands 
were wrongly entered in the name of the de- 
fendants’ ancestors. On the other hand, the 
plaintiff is residing only in the Ambalam and 
is performing the Dharmam regularly and 
properly. 

7. In order to appreciate the conten- 
tions of the parties it is necessary to refer 
to the prior proceedings. In 1083 patta for 
the suit lands would appear to have been 
granted in favour of one Esaki Chinnamma. 
In 1090, Subbandivelu, the grandfather of 
the plaintiff in O. S. 13 of 1967 filed O. S. 
175 of 1090 seeking a declaration of the title 
and possession of the properties covered by 
that suit and to set aside the grant of patta, 
and the suit was dismissed on the short 
ground that the suit was filed beyond six 
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years from the date of the issue of patta. 

The merits of the claims of the respective 

parties were not gone into in the above pro< 

ceedings. The present suit, however, does 
not relate to patta; but is a suit for declara- 

tion of title of the Ambalam. . 

. In other words, the question for 
decision is whether the plaintiff as trustee of 
the Ambalam is the person entitled to per- 
form the dharmam from and out of the ins 
come of the charged properties which he has 
been performing all along from the proper- 
ties in his possession or whether the fourth 
defendant has got a right to perform the 
Dharmam. 

9. The correctness of the finding as 
to the question whether the decision in O. S. 
175 of 1090 which was dismissed on a preli-~ 
minary question of limitation would operate 
as reg judicata was questioned. I shall first 
deal with this question before dealing with 
the merits. : 

10. The learned counsel for. the ap- 
pellant draws my attention to Munishi China 
Dandasi v. Munishi Pedda Tatiah, 41 Mad 
LJ 261 = (AIR 1921 Mad 279) in support 
of his contention that the dismissal of a prior 
application not on merits but on a technical 
ground of limitation will not operate as res 
judicata in a later suit based on the merits 
of the claim. 

il. The next decision cited by the 
learned Counsel is one reported in Srikakula 
Chinna Venkatanarayana v. Pannapati Elias, 
67 Mad LW 605 = (AIR 1954 Mad 1024). 
The headnote therein runs as follows:— 

“Where an application under Order 21, 
Rule 90 to set aside the sale was dismissed on 
the ground that it was filed after 30 days 
after the sale and that order was confirmed 
on appeal and subsequently the court auction 
purchaser brought a suit for possession on 
the ground that he was dispossessed of the 
property purchased by him in which it was 
pleaded in defence that the court sale was 
illegal and void as there was no publication 

- of the proclamation relating to the sale, while 
it was contended for the plaintiff that the de- 
fendants would be debarred from questioning 
the validity of the court sale, because of the 
prior proceedings on the principle of res 
judicata; 

Held: as the prior application was dis- 
missed only on the ground that it was out of 
time, the plea of invalidity of sale would 
not be barred by res judicata and could ba 
entertained”. i 


12. Reference was also made to tha 
decision of the Supreme Court in Sheodan 
Singh v. Daryao Kunwar, AIR 1966 SC 1332. 
The above decisions are directly in point and 
following the said decisions I hold that the 
present suit filed. for declaration of title and 
possession is not barred by res judicata by 
reason of the dismissal of the prior suit, seek- 
ing to set aside the grant of patta, which was 
filed after six years from the date of the 
patta. IT agree 
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with the decisions of tha - 
courts below that the present suit is not bar-. 
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red by res judicata as the dismissal of the 
prior suit was decided not on merits and that 
no finality could attach to such decisions. 


_ B. In considering the main ques- 
tion whether the plaintiff was in possession or 
the suit properties and has been performing 
the Dharmam the plaintiff has filed Exs. A-2 
to A-5 and A-20 which are tax receipts 
standing in the name of Subbandivelu for 
the years 1940 to 1943, Exs. A-6 to A-10 
which are the tax receipts standing in the 
name of Velukumarasean the father of the 
plaintiff for the years 1944 to 1961 
and A-21 to A-25 for the period from 
1962 to 1966 standing in the name 
of Velukrishnan and others. The other docu- 
ments filed for the purpose of showing the 
plaintiff's possession are Exs. A-28 to A-30. 
The learned Judge without a proper apprecia- 
tion of the document filed on behalf of the 
plaintiff held that the plaintiff had no posses- 
sion, that his lessee, who is the plaintiff in 
O. S. 191 of 1966, has no possession of 
Item 1 of the suit properties. The learned 
Judge further found that the plaintiffs father 
was not the descendant of Subramaniam 
which was nobody’s case. Ayyakutti’s wife, 
Chinnamma, who was the fourth defendant’s 
mother was given patta and the grant of patta 
was challenged in vain by the plaintiffs 
grandfather. The other findings, viz., that 
the plaintiff has no manner of right to func- 
tion as trustee, that he is not the descendant 
of the original trustee, that the fourth defen- 
dant is the trustee and prior to him his 
mother was the trustee and prior to that 
Chinnammal was the trustee and that the 
fourth defendant has been performing the 
services were arrived at by the appellate 
Judge not as a result of consideration of the 
evidence available. Further, the effect of 
Mortgages created by the fourth defendant 
has not been properly appreciated by the 
learned appellate Judge. In view of the un- 
satisfactory way in which the appeal has been 
disposed of, I consider that in the interest of 
justice the appeal should be re-heard. 


14, In the result, I set aside the judg- 
ment and decree of the learned District 
Judge, Kanyakumari, and allow the appeal 
and remit the appeal to the District Judge, 
Kanyakumari, for rehearing. The appellant 
is entitled to a refund of the court-fee paid 
on the. memorandum ‘of appeal. No order as 


to costs. No leave. ; 
Appeal. allowed. ` 
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M. A. Rahim and another, Appellants v. 
Sayari Bai, Respondent. 

Appeal against Order No. 154 of 1969, 
D/- 10-4-1972, against order of the Motor 
Accidents Claims Tribunal (Sub-J.), Chingle- 
put, D/- 11-2-1969. 
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Index Note: — (A) Words and Phrases 
“Just” — The word ‘just? connotes reason~ 
ableness and something conforming to recti- 
tude and justice, something equitable and -fair. 


(Para 5) 

Index Note: — (8) Motor Vehicles Act 
(1939), Section 110-B — The decisions ren- 
dered under the general law of Torts and the 
Fatal Accidents Act (1855) only constitute 
broad guide-limes but are not binding upon 
the Tribunal under the Motor Vehicles Act 
(1939). (Para 6) 
Index Note: — (C) Motor Vehicles Act 
(1939), Section 110-A —- Where the victim 
was the only child of the parents amd there 
was nothing in the family environment to 
detract in amy manner from the full prospects 
of a predominantly happy fife, and in view 
of the shock and sufferimgs of the parents, 
an award of Rs. 25,000/- would be a just 
compensation. Paras 8, 10) 
Index Note: — (D) Motor Vehicles Act 
(1939), Section 110-A — The appellate Comt 
cannot imterfere with the estimate of com- 
pensation arrived at by the Tribumal if it had 
not committed any error of law or of princi- 


ples. (Para 8) 
Index Notes: —— (Œ) Fatal Accidemts Act 
(1855), Sections 1 and 2 — The liabilities aris- 
img under these two sections are distinct, dif- 
ferent and independent — Im case there is 
one person claiming under both the sections 
there camnot be a duplication of the same 
claim — However, while calculating the per- 
somal loss under Section 1 the loss to the 
estate of the accused will have to he takem 
_ into account. @ara 9) 
Cases Referred: Chronclogical Paras 
AIR 1971 SC 1624 = 1971 Acc C 
206, Sheikhpura Transport Co. Ltd. 
v. Northern India Transporters Insu- 


tance Co. Ltd. 2, 9 
ATR 1971 Madh Pra 113 = 1971 Ace 

CJ 214, Gulab Devi Sohaney v. 

Govt. of Madhya Pradesh 4 


AIR 1970 SC 376 = (1970) 2 SCR 

688, C. K. S. Iyer v. Y. K. Nair 9 
AIR 1970 Madh Pra 168 = 1970 Ace 

CJ 310, Kamaladevi v. Kishanchand 2 
AIR 1969 Delhi 183 = 1968 Acc CJ 

141, Ishwari Devi v. Union of India 3, 5 
(1968) 1 All ER 518 = 1968-2 WLR 

229, Goodburn v. Thomas Cotton Ltd. 10 
AIR 1967 Mad 123 = 1966 Acc CJ 

349 = 1966-2 Mad LJ 378, Md 

Habibulla v. Seethammal 


1967 Acc CJ 297 = 69 Pun LR 664, 
Veena Kumari Kohli v. Punjab Road- 


ways 
(1963) 2 WLR 1359 = 1963-2 All ER 


625, West and Son Ltd. v. Shepherd 10 
AIR 1962 SC 1 = 1962-1 SCR 929, 

Gobald Motor Service v. Velusami 9 
(1962) 1 All ER 257 = 1 QB 638, 

Wise v. Kaye 10 
(1960) 3 All ER 323 = 1961-3 WLR 

669, Oliver v. Ashman 10 
(1960) 3 All ER 677 = 1960-3 WLR 

924, Oliver v. Ashman 10 
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AIR 1951 Mad 147 = 1951-1 Mad LI 


oe (FB), V. G. Row v. State of 5 
(1951) 2 a 1226 = 1951 WN 590, 

McCarthy Idair 10 
(1943) 2 AN ER 477 T 112 LIKB 


605, Garcia v. Harlan 10 
1942 AC 601 = 111 LKB 418, Davies 
X Powell Duffreyn Associated Col- 


eries : 
1941 AC 157 = 110 LJKB 49, Benhan 


v. Gambling 

1937 AC 826 = 106 LIKB 576, Rose 
v. For 

1913 AC 1 = 82 LIKB 49, Taffe 


Vale Railway Co. v. Jenkins 9 

S. Sampath Kumar and Venkateswami 

Rao, for Appellants; N. C. Raghavachari and 
N. S. Varodachari, for Respondent. 

Ju— This appeal hag 
been preferred against the decision of the 
Motor Accidents Claims Tribunal (hereinaftep 
called ‘the Tribunal) against its decision 
awarding a sum of Rs. 25,000/- as compensa~ 
tion payable to one Sayari Bai, the respon- 
dent in this appeal and the claimant before 
the Tribunal in M. O. P. 3 of 1968 on its 
file. Sayari Bais only son Rupa alias Rup- 
raj, aged about 12 years, met with his death 
as a result of a bus accident in the Bazar 
Road, Ambattur, opposite to the State Bank 
of India on 18-10-1967 at about 3-45 p.m. 
M. A. , the first respondent in the peti- 
tion, is the owner of the Bus No. MSW 2471 
involved in the fatal accident and Madras 
Motor and General Insurance Co., is the 2nd 
respondent. Sayari Bai, the mother of the 
unfortunate boy, made the claim for com- 
pensation under Section 110-A of the Moto 
Vehicles Act (hereinafter referred to as the 
Act). She claimed compensation of. Rupees 
70,000/- and Rs. 5,000/- for expenses, pain 
and suffering. The Tribunal awarded a sum 
of Rs. 25,000/-. In support of her case, the 
father of the boy and one Doraiswami Tyen- 
gar, a retired teacher of the school, were exa- 
mined as witnesses, while on the other side 
the bus driver, the conductor and the Joint 
Regional Transport Officer were examined. 
P. W. 2, the teacher, has given evidence that 
he was standing opposite to the State Bank 
of India at about 4 p.m. on 18-10-1967, that 
school children were coming out of the 
school, that the bus was going fast from 
south to north towards the bus stand and 
the boy was run over by the bus. There is’ 
no effective cross-examination and nothing is 
suggested to him that the accident happened 
in any other manner that the boy was run 
over on account of the boy’s negligence and 
no theory is suggested to this witness to make 
out that the driver of the bus was not negli- 
gent and that the accident occurred on ac- 
count of the negligence of the boy suddenly 
running across the bus or at the rear side 
of the bus. In the counter of the bus owner 
it was stated that the accident occurred be- 
cause the boy suddenly darted across the 
road and got himself involved in the acci» 
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dent and that the accident was due to the 
negligence of the boy. Virtually the second 
defendant adopted the counter of the first 
respondent. In the course of the evidence, 
the driver and the conductor developed a 
new theory that while the bus was being 
driven at a slow speed, the boys were chas- 
fing the deceased and in that process the de- 
ceased ran and dashed himself at the rear 
end of the bus, sustained injuries, and, as a 
result thereof, died. The post mortem certi- 
ficate Ex. A-2 shows that the boy had sus- 
tained 19 injuries, of which injuries Nos. 13 
to 16 were fractures of the high bone, ribs, 
etc. The Judge has adverted to the discre- 
pancy between the evidence of R. W: 1 and 
R. W. 2 as well as the discrepancy revealed 
in the evidence of R. W. 2 who gave evi- 
dence in the criminal case in which the bus 
driver was prosecuted. From the evidence it is 
clear that the driver was clearly guilty of 
gross negligence and rashness in driving the 
bus. The area is a school zone and just at 
the time the boys were coming out of the 
school and therefore the bus driver should 
have been extremely cautious and careful 
and mere regulation of speed by itself even 
if true would not avail. P. W. 1, the tea- 
cher, has given clear evidence. The evidence 
of R. Ws. 1 and 2 shows that they did not 
even see the boy at the time of the accident 
and in the cross-examination it is established 
that they were unable to explain how the ac- 
cident occurred. It is some theory which 


they developed in the course of the evidence.’ 


Admittedly, there was no passenger in the 
bus and it is clear that the driver was driving 
the bus in a rash and negligent manner in 
a fast speed and without any care and cau- 
tion, which resulted in the death of the boy. 
We have perused the evidence of the bus 
driver and the conductor and we have no 
hesitation to say that their evidence is un- 
reliable. The inspection report of the Motor 
Vehicles Inspector, which contains a plan at- 
tached, also tends to the same inference that 
death was not due to the boy’s dashing 
against the rear portion of the bus, but it 
was a clear case of the bus running over the 
boy. If the accident occurred in the manner 
claimed by the driver and the conductor, it 
would have been mentioned so in the fore- 
front in the counter. But, as already ob- 
served, in the counter, the case is, the child 
suddenly darted across the road and got in- 
volved in the accident. This evidence is 
given especially when the criminal prosecu- 
tion was pending against the driver at that 
time. We have not the slightest hesitation 
in accepting the finding of the Tribunal that 
the death -was due to the rash and negligent 
driving of the bus by the driver without 
taking any care or caution in the matter. 


2. On the question of the quantum 
of compensation, the learned counsel for 
both sides invited our attention to several 
decisions. Learned Counsel addressed argu- 
ments based upon a comparative statement 
as revealed in the several decisions cited with 
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reference to the victim’s age at the time of 
his death, the age of the claimant, if the vic- 
tim had been in employment, what salary or 
remuneration he was earning, the prospect 
in the increase of his emoluments if he had 
Jed a normal life up to the end of his careen 
the contributions likely to be made to the 
claimant out of the victim’s earnings, the af- 
fluence and the wealth of the claimant and 
the damages awarded in the individual cases. 
A study of the decisions reveals how wide is 
the variation between the judgments of 
various courts in assessing under comparable 
circumstances a suitable figure as compensa- 
tion which, after all should appear “to be 
just” to the Tribunal exercising jurisdiction 
under Section 110-B of the Motor Vehicles 
Act, newly introduced. Section 110-B does 
not Jay down any condition as to the man- 
ner of the exercise of jurisdiction by the tri- 
bunal and all that it states is that it has to 
hold an enquiry into the claim and make an 
award determining the amount of compensa- 
tion which appears to it to be just. The use 
of the expression ‘just? which is very wide 
and comprehensive in its import is of vital 
importance while adjudicating upon a claim 
under Section 110-B. Sections 110 to 110-F 
were introduced into the provisions of the 
Motor Vehicles Act by Act 100 of 1956. 
Prior thereto several decisions in India and 
in England had been rendered in claims aris- 
ing out of Motor Vehicles Accidents in which 
the compensation was determined by applying 
the provisions of the Fatal Accidents Act of 
1855 and the general law of Torts. Under 
Sections 110 and 110-F a self-contained ma- 
chinery has been provided for the adjudica- 
tion of claims for compensation in respect of 
claims arising out of motor vehicles acci- 
dents. Special claims tribunals have been 
constituted and a special procedure has been 
Jaid down in the Act for the adjudication of 
such claims. Section 110-F bars the jurisdic- 
tion of the Civil Courts to entertain any 
question relating to any claims for compen- 
sation arising out of motor vehicles accidents ` 
for which special provision has been made in 
the Act. When this special procedure was 
introduced in 1956, a wealth of case law has 
grown up with regard to adjudication of such 
claims and the various decisions pronounced 
by the courts in the solution of the problem 
in varying contexts in all of which the ques- 


.tion was discussed mainly with reference to 


the Fatal Accidents Act and the general law 
of Torts, whether in India or in England. If 
we may say so, the Legislature must have 
been. aware of the fact that eminent Judges 
have observed that the problem is by no 
means of easy solution and has been main- 
ly coloured or influenced by certain technical 
rules and principles evolved from a long 
course of decisions and is beset with various 
difficulties, doubts, contingencies and uncer- 
tainties and to a large extent the determina- 
tion of compensation is a work of estimate, 
balancing J the relative weight of several ele- 


ments which enter into the computation. 
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The precedents while enunciating that the 
Court has ample latitude in the matter have 


at the same time laid down certain technical 
rules in the form of guide-lines which to 
some extent detract from the amplitude of 
the discretion of the court. It is in this en- 
vironment that the new set of provisions 
were introduced into the Motor Vehicles Act 
constituting a self-contained machinery. The 
new provisions do not either impliedly or ex- 
pressly incorporate the provisions of the 
Fatal Accidents Act but deliberately leave 
the jurisdiction, powers and discretion of the 
court unfettered by imposing the only condi- 
tion that the tribunal should enquire into the 
claim and determine the amount of compen- 
sation which should ‘be ‘just’, Our attention 
was drawn to certain decisions arising out of 
the claims under the Motor Vehicles Act as 
amended im .1956 revealing a divergence of 
view on the question whether the newly in- 
troduced provisions of the Motor Vehicles 
Act are self contained and constitute an ex- 
haustive machinery or whether the ultimate 
liability should be determined only in accord- 
ance with the provisions of the Fatal Acci- 
dents Act and the principles enunciated by 
decisions rendered under that Act. In a re- 
cent decision of the Supreme Court reported 
in Sheikhpura © Transport Co. Ltd. v. Nor- 
thern India Transporters Insurance Co. Ltd., 
1971 Acc CJ 206 = (AIR 1971 SC 1624), 
the Supreme Court while observing that the 
powers given to the Tribunal in the matter of 
fixing compensation under Section 110-B are 
very wide, has left open the question whether 
the compensation has to be fixed on the same 
basis, as is required to be done under the 
provisions of the Fatal Accidents Act. 

3. We may refer to the recent Bench 
decision of the High Court of. Madhya Pra- 
desh reported in Kamaladevi v. Kishan 
Chand, 1970 Acc CJ 310 = (AIR 1970 Madh 
Pra 168), in which it was held that Sec- 
-tions 110 to 110-F of the Motor Vehicles Act 
do not deal with the liability at all, that they 
only provide a new mode of enforcement of 
liability in respect of accidents, that so far as 
the liability is concerned, the provisions of the 
Fatal Accidents Act and the law of Torts 
would still apply and that the provisions in 
Section 110-B that the compensation amount 
must appear to be just do not create any 
new basis for assessing compensation and 
that the basis for the determination of the 
liability is the substantive law already in 
force. This decision -has differed from the 
view taken in the earlier decisions in Md. 
Habibulla v. Seethammal, 1966 Acc CJ 
349 = (AIR 1967 Mad 123), Veena Kumari 
Kohli v. Punjab Roadways, 1967 Acc CJ 297 
and Ishwari Devi v. Union of India, 1968 
Ace CJ 141 = (AIR 1969 Delhi 183), that 
the words ‘which appear to it (tribunal) to 
be just’ are wider in scope than the words 
used in the provisions of the Fatal Accidents 
Act and the tribunal is not bound by the 
technical rules and the limitations evolved in 
the case law in the interpretation and the ap- 
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plication of the provisions of the Fatal Acci- 
dents Act. The reasoning of the Bench is 
that the provisions in Sections 110 to 110-F 
do not enter into the field of the law of lia- 
bility which would still continue to be gov- 
erned by the provisions of the Fatal Acci- 
dents Act and the law of Torts and the new 
provisions are in no way intended to give a 
go-by to the limits and the basis of the lia- 
bility which will have to be determined under 
the provisions of the Fatal Accidents Act 
and that Sections 110-A to 110-F provide 
merely a cheap and expeditious remedy for 
the ascertainment of that liability. 

4, In a latter decision of the same 
court reported in Gulab Devi Sohaney v. 
Govt. of Madhya Pradesh, 1971 Acc CJ 
214 = (AIR 1971 Madh Pra 113), a differ- 
ent view was taken to the effect that the tri- 
bunal has to award such compensation as 
may be ‘just’ and that the tribunal need not 
strictly follow the decisions under the Fatal 
Accidents Act. The attention of the Bench 
was not drawn to the earlier decision. The 
Bench observed that the expression ‘just’ in 
Section 110-B is wide in ambit than the words ~ 
used in Sections 1-A and 2 of the Fatal Ac- 
cidents Act and that the tribunal has to only 
consider what appears to it to be just com- 
pensation and it need not strictly follow and 
apply the basis of the assessment of com- 
pensation indicated in the various decisions 
under the Fatal Accidents Act, Indian op 


_English, though they may be merely of gene- 


ral guidance. The Bench also observed that 
the decisions in India and England arising 
under the Fatal Accidents Act may be ap- 
plicable only in so far as ‘they promote inte- 
rests of justice’ under the facts and circum- 
stances of each particular case to help the 
que to award compensation which is 
J 

5. We may at this stage refer to the 
Bench decision of this court consisting of | 
Anantanarayanan, C. J. and Ramakrishnan, 
J. reported in 1966-2 Mad LJ 378 = (AIR 
1967 Mad 123) in which the Bench observed 
that Sections 110 to 110-F of the Motor 
Vehicles Act are self-contained Code provid- 
ing for compensation and the machinery of 
adjudication in cases of motor accidents and 
that the provision in the Act has no connec- 
tion with the Fatal Accidents Act and it can- 
not be contended that a claim under the 
Motor Vehicles Act should be governed by 
the provisions of the Fatal Accidents. Act, 
The Bench emphasised— 

“It is noteworthy that Sections 110 to 
110-F that we have referred to, make no 
mention of any kind concerning any of the 
provisions of the Fatal Accidents Act and 
do not incorporate any such provision even 
by the most oblique reference”. 

It is true that this Bench decision had not _ 
to deal with the principles to be applied in © 
the matter of assessment of the compensa- 
tion but had only to deal with the class of 
persons who would be entitled to make the 
claim, ie., whether the class of persons cover- 
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ed by Sections 110-A to 110-F is the same as 
the provisions \ 
The question which the Bench had to decide 
was whether the expression ‘representative’ in 
the Fatal Accidents Act means the same 
thing as the same word used in Sec. 110-A 
of the Motor Vehicles Act and the Bench 
held that the expression ‘legal representatives’ 
in the Motor Vehicles Act is used in the 
general sense and not in the restricted sense 
as in the Fatal Accidents Act. The principle 
of this Bench decision was followed and 
applied by a Bench of the Delhi High Court 
in AIR 1969 Delhi 183, even with regard to 
the basis for the determination of the just 
compensation, in the view that the provisions 
of Sections 110 to 110-F of the Motor Vehi- 
cles Act constitute a special law and would 
therefore prevail over the general law embo- 
died in the provisions of the Fatal Accidents 
Act. The relevant discussion is to be found 
in paragraph 40 (pages 189 and 190). With 
respect, we agree with the view taken in the 
decision of the Delhi High Court. The pro- 
visions newly introduced, Secs. 110 to 110-F 
purport to consolidate and amend the law 
relating to claims arising out of the motor 
accidents and are intended to provide a 
quicker and speedier remedy by way of ap- 
plication before the claims’ tribunal. These 
provisions are self-contained and exhaustive. 
Further, as already observed, the case law 
rendered under the general law of Torts and 
in the interpretation and application of the 
provisions of the Fatal Accidents Act has 
developed considerably for over a century 
and for over three or four decades motor 
accidents fatal or otherwise, have increased 
beyond all proportion. The classical state- 
ment of the House of Lords in Rose v. Ford, 
1937 AC 826 in the Benham’s case, 1941 
AC 157 in the oft quoted case Davies v. 
Powell Duffreyn Associated Collieries Ltd., 
1942 Acc CJ 601 will show the many im- 
ponderables and difficult problems which the 
courts have solved in assessing the compen- 
sation in each case. Winfield on Tort, 8th 
Edition, at page 627, in the paragraph under 
the caption ‘Criticism of the existing law’ has 
observed that the law is still not entirely 
satisfactory and that the Court must dis- 
charge a solemn duty (go through the solemn 
farce of putting a value on such an incalcul- 
able thing). It is because of this reason that 
the Indian Legislature did not want to incor- 
porate the provisions of the Fatal Accidents 
Act into the Motor Vehicles Act and defined 
the powers and jurisdiction of the tribunal 
in a wide and comprehensive term and that 
what the tribunal decides must be a just 
compensation on the facts of each particular 
case. As observed by the Supreme Court in 
some other context, it is neither feasible nor 
advisable “to encase a discretionary power 
within the straitjacket of an inflexible for- 
mula.” The term ‘just’ is derived from the 
Latin word justus. It has various meanings 
and its meaning is often governed by the 
context. ‘Just’ may apply in nearly all of its 
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senses, either to éthics or law, denoting some-| 
thing which is morally right and fair and 
sometimes that which is right and fair ac- 
cording to positive Jaw. It connotes reason- 
ableness and something conforming to recti- 
tude and justice, something equitable, fair 
(vide page 1100 of volume 50 Corpus Juris 
Secundum). At page 438 of Words and 
Phrases, edited by West Publishing Co., Vol 
23, the true meaning of the word ‘just’ is in 
these terms— 

“The word ‘just’ is derived from the 
Latin justus, which is from the Latin jus, 
which means a right and more technically 
a legal right — a law. Thus ‘jus dicere’ was to 
pronounce the judgment; to give the legal 
decision. The word ‘just’ is defined by the 
Century Dictionary as right in law or ethics 
and in Standard Dictionary as conforming to 
the requirements of right or of positive law, 
and in Anderson’s Law Dictionary as proba- 
ble, reasonable, Kinney’s Law Dictionary de- 
fines ‘just’ as fair, adequate, reasonable, pro- 
bable; and justa causa as a just cause, a 
lawful ground. Vide Bregman v. Kress, 81 
NYS 1072, 1073, 83 App Div. 1.” 

Again at page 437 of the same book, it is 
stated— 

“Instruction that plaintiff in action for 
personal injury had burden of proving by 
preponderance of the evidence that his claim 
is just, and that he is entitled to recover, was 
erroneous, as a just claim is not always a 
legal claim that may be compensated for in 
damages, and as ‘just? may apply in nearly all 
its senses to either ethics or law, denoting 
something which is normally right and fair, 
and sometimes that which is right and fair 
according to positive law — Lake Mancock 
ae R. Co. v. Stinson, 81 So 512, 77 Fia. 
There is no need to refer to other dictionaries 
or cases in which the word ‘just’, in conjunc- 
tion with other words like ‘just and reason- 
able’ ‘just and fair’ and ‘just and expedient’ 
has been explained by the courts, because the 
word ‘just’ will take its colour from the main 
purpose and object of the enactment, Fur- 
ther, as observed by Rajamannar, C. J., in 
V. G. Row v. State of Madras, AIR 1951 
Mad 147 (FB) at 179, “Even ideas of what 
is just differ from age to age. What may 
seem to be just to one man in one age may 
appear to another man in another age totally 
differently”. It is enough to hold that the 
word ‘just? in Section 110-B of the Motor 
Vehicles Act has been used in a very wide 
and compehensive sense. 

. 6. We are therefore of the view that' 
there is no warrant for literally importing the 
provisions of the Fatal Accidents Act into 
Section 110-B of the Motor Vehicles Act so 
as to read both the provisions as part and 
parcel of one provision. By this we should 
not be understood as saying that the Tribunal 
can adopt any method which is arbitrary and 
capricious or in disregard of well-established 
principles. The decisions rendered under the 
general law of Torts and under the Fatal Ac- 
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cidents Act will undoubtedly be relevant and 
constitute broad guidelines, but they would 
not be binding upon the Tribunal in the sense 
that the method of approach should be the 
same and identical as in the cases arising 
under the Fatal Accidents Act. 

‘9, In the instant case, on the ques- 
tion of compensation, there is the evidence 
of P. W. 1, the father of the victim, which 
has been accepted by the Tribunal. There 
is no contra rebutting evidence. The evi- 
dence of P. W. 1 shows that the family of 
the victim is respectable and fairly affluent, 
and the members of the family are long- 
lived. The children of the brother of P. W. 
1 are well educated, one is a doctor, and 
another is an advocate, both having good 
practice. The victim was the only son born 
to the parents, rather late in their life. 
Naturally, they were deeply affectionate and 
attached to the boy. They were taking all 
interest in the boy and in building up his 
career; they had put him in a Convent 
School giving him the best education even 
to start with. The boy was a healthy boy and 
was first in the rank in school. 


í 8. P. W. 1 was carrying on money 
lending business. There can be no doubt 
whatever that the boy would have a predo- 
minantly happy life if this tragedy had not 
occurred. ‘There is nothing in the family en- 
vironment to detract, in any manner, from 
the full prospects of a predominantly happy 
life. He would have had no problems or dif- 
ficulties to worry him. One can easily visu- 
alise the feelings and the shock and the suf- 
ferings of the parents when their only child 
met with his death under such tragic circum- 
stances. ‘The question is whether the com- 
pensation awarded by the Tribunal is other- 
wise than just, i.e., so excessive and vitiated 
by any error of law or principles, so as to 
call for interference. It is settled law that 
the Appellate Court should be very slow in 
differing from the verdict of the tribunal 
in the matter of the award of just compensa- 
tion. -If the tribunal had taken all the rele- 
vant aspects and if it had not taken into 
consideration any irrelevant or extraneous 
matter, and no error of law or principle had 
been committed by the Tribunal, the appel- 
late Court will not interfere merely because 
it may differ on the question of the quantum. 
It is obvious, there is no exact uniform rule 
for measuring the value of the human life 
and the measure of damages cannot be ar- 
rived at in precise mathematical calculation, 
but the amount recoverable depends on the 
particular facts and circumstances of each 
case. To considerable extent the amount of 
compensation fixed is based upon an esti- 
mate, though conjecture, to some extent, is 
inevitable. The only limitation is, the court 
must exclude all considerations of matter 
which rest in the realm of speculation on 
fancy or mere sentiment or emotion. The 
amount fixed ultimately depends upon an ob- 
jective estimate of what kind of future on 
earth the victim might have enjoyed, the loss 
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of benefit to the parents on the dependants; 
in the nature of things, no guidelines in the 
abstract can be laid down. 

9, As regards the measure of liability 
in the case of motor accidents, the decisions 
of the Supreme Court reported in Gobald 
Motor Service v. Velusami, AIR 1962 SC 1 
and C. K. S. Iyer v. T. K. Nair, AIR 1970 


SC 376 have (after a discussion of all the 


leading decisions in England) laid down the 
main principles. Both the decisions did not 
have to consider the measure of liability 
under Section 110-B of the Motor Vehicles 
Act. We may now take it as settled Iaw that 
under the Fatal Accidents Act the liability 
under Section 1 and Section 2 are distinct, 
different and independent. Under Section 1, 
damages are recoverable for the benefit of 
persons mentioned therein as loss sustained 
by them, while, under Section 2, damages are 
awarded for the recoupment of the pecuniary 
loss to the estate of the deceased as a result 
of the accident. The two claims are based 
upon different causes of action and the claim- 
ants would be entitled to recover compensa- 
tion separately under both the heads. 
however, the person who takes benefit under 
Section 1 happens to be the same person as 
entitled to compensation under Section 2, 
there cannot be duplication of the same claim 
and the compensation awarded under Sec 
tion 2 for the loss of the estate of the-de- 
ceased will be taken into account in the cal- 
culation of the compensation payable to the 
claimants under Section 1. In both the deci- 
sions of the Supreme Court, the statement of 
the law of Atkinson, L. J., in Taffe Vale 
Railway Co. v. Jenkins, 1913 AC 1 at p. 7 
had been referred to with approval and fol- 
lowed. In 1913 AC 1 it was held that it 
is not a condition precedent to the maintes 
nance of an action under the Fatal Accidenta 
Act that the deceased should have been ac- 
tually earning money or money’s worth on 
contributing to the support of the plaintiff at 
or before the date of the death provided that 
the plaintiff had a reasonable expectation of 
pecuniary benefit from the continuance of tha 
life. Reference may be made to the follow- 
ing classical statement of the law by Lord 
Atkinson at page 7 in 1913 AC 1 referred to 
in the decisions of the Supreme Court:— 

“In 1913 AC 1, the Judicial Committee 
observed that it is not a condition precedent 
to the maintenance of an action under the 
Fatal Accidents Act, 1846 that the deceased 
should have been actually earning money op 
money’s worth or contributing to the support 
of the plaintiff at or before the date of tha 
death provided that the plaintiff had a rea- 
sonable expectation of pecuniary benefit 
from the continuance of the life. Therein 
Lord Atkinson stated the law thus:— 

‘I think it has been well established by 
authority that all that is necessary is that a 
reasonable expectation of pecuniary benefit © 
should be entertained by the person who 
sues. It is quite true that the existence of 
this expectation is an inference of fact—there 
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must be a basis of fact from which the infer- 
ence can reasonably be drawn; but I wish to 
express by emphatic dissent from the pro- 
position that it is necessary that two of the 
facts without which the inference cannot be 
drawn are, first, that the deceased earned 
money in the past, and second, that he op 
she contributed to the support of the plain- 
iff. These are, no doubt, pregnant pieces of 
evidence, but they are only pieces of evi- 
dence; and the necessary inference can I 
think be drawn from circumstances othep 
than and different from them.’” 

The Supreme Court summed up the law in 
these terms at pages 380 and 381:— . 

“The law on the point arising for deci- 
sion can be summed up thus: Compulsory 
damages under Section 1-A of the Act for 
wrongful death must be limited strictly to 
the pecuniary loss to the beneficiaries and 
that under Section 2, the measure of dama- 
ges is the economic loss sustained by the 
estate. There can be no exact uniform rule 
for measuring the value of the human life 
and the measure of damages cannot be ar- 
rived at by precise mathematical calculations 
but the amount recoverable depends on the 
particular facts and circumstances of each 
case. The life expectancy of the deceased or 
of the beneficiaries whichever is shorter isan 
important factor. Since the elements which 
go to make up the value of the life of the 
deceased to the designated beneficiaries are 
necessarily personal to each case, in the very 
nature of things, there can be no exact or 
uniform rule for measuring the value of 
human life. In assessing damages, the court 
must exclude all considerations of matter 
which rest in speculation or fancy though 
conjecture to some extent is inevitable. As a 
general rule parents are entitled to recover 
the present cash value of the prospective ser- 
vice of the deceased minor child. In addition 
they may receive compensation for loss of 
pecuniary benefits reasonably to be expected 
after the child attains majority. In the mat- 
ter of ascertainment of damages, the appel- 
Jate court should be slow in disturbing the 
findings reached by the courts below, if they 
have taken all the relevant facts into consi- 
deration. 

“Now applying the above rules to the 
facts of the present case, it is seen that the 
deceased child was only 8 years old at the 
time of his death. How he would have turn- 
ed out in life later is at best a guess. But 
there was a reasonable probability of his be- 
coming a successful man in life as he was a 
bright boy in the school and his parents 
could have afforded him a good education. 
Tt is not likely that he would have given any 
financial assistance to his parents till he was 
at least 20 years old. As seen from the evi- 
dence on record, his father was a substantial 
person. He was in business and his business 
was a prosperous one. As things stood he 
needed no assistance from his son. There is 
no material on record to find out as to how 
old were the parents of the deceased at the 
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time of his death. Nor is there any evidence 
about their state of health......... = 
In 1971 Acc CT 206 = (AIR 1971 SC 1624) 
even though the case arose out of a claim 
under Section 110-A of the Motor Vehicles 
Act, the Supreme Court discussed the prob- 
lem with reference to the provisions of the 
Fatal Accidents Act, leaving open the ques- 
tion whether the power conferred upon the 
Tribunal under Section 110-B of the Act is 
wider. 

10. It is unnecessary fo refer to the 
several cases cited by counsel on both sides 
as the determination of compensation turns 
upon the particular facts of each case. The 
result of the case law is (1) The thing to be 
valued is not merely the prospect of the 
length of life, but the prospect of a predo- 
minantly happy life of the deceased. This 
undoubtedly would vary from case to case, 
depending upon the family environment, the 
members of the family, the health, and age 
of the victim, his outlook in Jife, the interest 
which his parents were taking in the boy, 
and the totality of circumstances tending to 
show whether the victim would have a pre- 
dominantly happy life or a life of misery or 
a life of despondence or an insipid life. Even 
though it depends upon very many uncertain 
factors, the Tribunal has to take an overall 
picture and form its estimate though, to 
some extent, it. must be based upon specu- 
lation. (2) The pecuniary loss sustained by 
the persons entitled to claim compensation as 
a result of the accident. In determining the 
pecuniary loss, say, the age of the boy at the 
time of his death, the age of the parents and 
the prospects of the boy contributing his 
earnings to the parents will have to be taken 
note of. In the case of a father and an only 
son, it is difficult to formulate a uniform rule 
that, because the father himself is carrying 
on business with affluence, there will not be 
any contribution by the deceased if he had 
not met with the accident. It cannot be said 
to be arbitrary or capricious to visualise that 
both the father and the son would have to- 
gether pooled up their resources and income 
and augmented their wealth. The pecuniary 
loss will have to be evaluated with referetice 
to several considerations and the pecuniary 
Joss to the family will be the pecuniary loss 
to the mother herself on the facts of this par- 
ticular case, when the family consists only 
of the father, the mother and the son. In 
some of the decisions, it is seen that the 
courts have taken rather a pessimistic view 
of the future prospects of the young boy who 
met with the accident, on the ground that 
no one can be certain about the child’s future 
or correctly estimate his future pecuniary 
prospects in the view that the boy would have 
to pass through several risks and uncertain- 
ties, in his childhood and young age, and on 
that account, a moderate sum has been 
awarded as damages. In some other cases, 
courts have taken a more liberal view and 
have awarded damages under both the head- 
ings on the basis of predominantly happy 
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life which the victim would have lived but for 
the accident, taken along with the fact that 
the boy was a bright boy and that the parents 
evinced great interest in shaping the career 
of the boy and in his prospects. If the value 
is to be ascertained with reference to the 
bright prospect of a predominantly happy 
life, it will at once be realised that that does 
mot necessarily depend upon the wealth op 
status of the family alone. As Sellers L.. J. 
pointed out in Wise v. Kaye, 1962-1 All ER 
257 at p. 264, 


“Wealth and fine physique clearly do 
not ensure happiness, nor do poverty or dis- 
ablement necessarily entail unhappiness.” 
In Garcia v. Harland and Wolff Ltd., 1943- 
2° All ER 477 at p. 485 Lord Atkinson, J. 
emphasising that ‘life is our most precious 
asset’? observed as follows— 


“There, then, is the guidance; but one 

cannot forget that life is deeméd by the law 
to be our most precious asset. The severest 
punishment that the law knows is that of 
depriving a man of his life; it is considered 
of greater value than liberty and to be a 
more severe punishment than depriving a 
man of his liberty for the rest of his natu- 
ral life, which usually means at the outside, 
J suppose something under 20 years.” 
In Oliver v.-Ashman, 1961-3 All ER 323 
affirming the decision reported in 1960-3 All 
ER 677, a boy aged 20 months sustained 
serious brain injuries as a result of a motor 
accident and he became mentally unable to 
talk or to understand what was said to him. 
In the special circumstances of the case, the 
award of £.11,000 was confirmed by the 
appellate Court. In that case it was observ- 
ed that the victim was entitled to compensa- 
tion for loss of the amenities of life like the 
loss of opportunity to marry, earn a liveli- 
hood and to enjoy life. The fact that the 
father of the infant was an executive earn- 
ing £.1250 per year was also taken into ac- 
count. Lord Parker C. J. who tried the ac- 
tion and awarded £. 11,000 as damages, ob- 
served as follows, at page 679: ae 

“The infant plaintiff is, I think, entitled 
to something for what he has lost, whether 
he knows he has lost it or not, albeit that 
the amount may well be less than in the 
case of a person who has enjoyed life and 
amenities and knows that he has lost them. 
The trouble, however, is to put that. into 
money. There are so many imponderables, 
especially in the case of such a young child. 
As far as loss of earnings is concerned, the 
considerations involved again cannot easily 
be put into pounds, shillings and pence. 
Here again, there are imponderables. What 
education would the parents have been able 
to give the child? If not, how far would the 
child succeed? What trade or profession 
would he take up and what would he have 
earned? There is no conceivable clue to that. 
The only guide, if it be any guide at all — 
and I do not think it is — is that his father 
is working in an executive capacity making, 


M. A. Rahim v. Sayari Bai (Ramamurti J.) 


ALR 


I am told, £. 1250 a year. In addition, there 
are questions of taxation and other matters, 
but whatever view one takes as to eventual 
earnings, the figure must, in the case of such 
a young child, be heavily discounted 
Doing the best I can in all the circumstan- 
ces, I would award to this child a sum of 
£.11,000 ...... seat 


In the appeal from that decision, reported 
in 1960-3 All ER 323, Holroyd Pearce L. J., 
while adverting to the difficult task in assess- 
ing the value of the loss of expectation of 
a predominantly happy life, observed that 
the assessment of such a claim involves an 
investigation in detail of the temperament 
and health of the victim, his expectation of. 
life and his expectation of material prospe- 
tity. After referring to some of the deci- 
sions in England, the learned Lord Justice 
emphasised that the circumstances of tbat 
case must lead to the inference that the vic- 
tim had been deprived of a. positive measure 
of happiness, the test being the bright pros- 
pect of a predominantly happly life. At 
pages 332 and 333, while pointing out the 
proper approach of an appellate Court in 
dealing with the award of damages, it was 
observed as follows:— 


“The appeal is more difficult. The in- 
gredients that go to make the final figure 
have been scrupulously weighed in the judg- 
ment. We can only alter it if we are satis- 
fied that it is a wholly erroneous estimate 
of the damage, if we are satisfied that, 
broadly speaking there is only one reason- 
able answer to the problem and that the 
learned Judge has failed to give it. One can- 
not seek for precision or certainty in many 
cases which are tried by the courts in their 
anxious task of weighing imponderables. 
Often, there is a norm, whether established 
by common sense or reason or the conven- 
tion of the courts. Then one can decide how 
great a departure from it justifies the des- 
cription ‘wholly erroneous’. Here there is no 
such norm. Both counsel of great experi- 
ence describe the case as unique. They can 
cite no comparable case among the many 
strange and unhappy injuries that have come 
before the courts But one must award 
such a sum as represents, artificially, the 
gravity of the loss. It is hard to give cogent 
reasons for this figure or for that. One can 
merely assert. I myself would feel inclined 
towards a larger figure, but the learned Lord 
Chief Justice and my brethren all think 
otherwise. I can give no adequate reason to 
support a higher figure or to show that one 
figure is more right than the other. There 
is no norm by which one can say that this 
figure is right and the other wrong. To say 
in Shelley’s words, ‘I cannot argue I can 
only feel’ may be permitted in a jury-man 
but it is rarely a sound foundation for a 
judgment. Here, the Lord Chief Justice has 
impeccably balanced all the relevant mat- 
ters with sympathy and anxious considera- 
tion and arrived at a conclusion. One cer- 
tainly cannot say that it was wholly errone- 
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ous. I would therefore somewhat regretfully 
agree with my brethren’s view that the 
appeal must be dismissed.” - 

With respect, these observations apply to the 
instant case ‘which is unique’ and we our- 
selves cannot give any cogent reasons for 
saying that some other figure would be more 
right than the figure awarded by the Tribu- 
nal. It is unnecessary to discuss the matter 
further; the appellate Court would be slow 
to interfere with the verdict of the Tribu- 
nal, as it is inevitable that in assessing the 
damages, elements of estimate and to some 
extent, conjecture and a balancing of chan- 
ces and changes of fortune enter into the 
computation of the quantum. The appellate 
Court would interfere only if it is satisfied 
that the result reached was out of all pro- 
portion to the circumstances of the case and 
clearly capricious and arbitrary. Jn Good- 
burn v. Thomas Cotton Ltd., 1968-1 All ER 
518, while adverting to the difficult and in- 
vidious task of the Judge in ascertaining the 
damages, Edmund Davies L. J. at page 523 
observed— 


“The task is frequently perplexing, and 
its performance cannot be regarded as af- 
fording one of the most impressive examples 
of the exercise of the judicial function. Cer- 
tainly it is one of the most difficult.” 

A reference to the discussion in the recent 
decision of the House of Lords reported in 
H. West and Son Ltd. v. Shephard, 1963-2 
WLR 1359 = (1963-2 All ER 625), in which 
the decision in 1962-1 All ER 257 was ap- 
proved, will show that the trend of Jater 
decisions is to limit the scope of the princi- 
ple enunciated in 1941 AC 157 and that the 
award of damages is essentially a matter of 
opinion and experience and the court can 
pay due regard to ‘the range and limits of 
the current thought.” In Salmond on Torts, 
14th Edn. at pages 752 and 753, the learned 
author discusses the limits on the functions 
of an appellate Court in the matter of award 
of damages and has summed up by saying 
that the court would interfere if it said to 
itself (as observed by Lord Denning in 
McCarthy v. Coldair Ld, 1951-2 TLR 
1226) ‘Good gracious me — as high as that’. 
Taking an overall picture of all the aspects 
of the case and also bearing in mind that 
under S. 110-B of the Motor Vehicles Act, 
the jurisdiction of the Tribunal to award 
‘just compensation’ is very wide and com- 
prehensive, we cannot say that this situation 
envisaged by Denning L. J. has arisen in this 
case. Amongst other considerations, the 
Tribunal has awarded damages on the basis 
that the victim is likely to contribute a sum 
of Rs. 100 per mensem for about 45 years. 
It may be ‘that one can take a view that the 
likely monthly contribution may be more 
and the period may be less, but it is not pos- 
sible to be dogmatic in such matters. If an 
award of £.11,000 in the case of a child of 
20 months has been upheld by the Court of 
Appeal in England, we cannot say that the 
award of Rs. 25,000 in the case of a boy of 
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12 years is so excessive as not to be just 
within the meaning of Section 110-B of the 
Motor Vehicles Act. For all these reasons, 
we confirm the decision of the Tribunal and 
dismiss the appeal with costs. 

Appeal dismissea. 
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Index Notes- Madras Panchayat Act 
(1958) (35 of 1958), S. 178 (2) GD, Rules 
under — Rule 11 (b) — Election, when void. 

Brief Note:— Establishing corrupt prac- 
tice is not by itself sufficient to make the 
election void. It must also be proved that 
the result of the election was materially af- 
fected because of such corrupt practices. 
AIR 1954 SC 513, Followed. (Para 4) 
Cases Referred : Chronological Paras 
AIR 1954 SC 513 = 1955 SCR 509, 

Vashist Narain v. Devchandra 


Habibulla Baksha for M. Palaniappan 


and N. Sivasankaran, for Appellant; R. G. 
Rajan, for Respondent. 
K. VEERASWAMI, C. J.:— The ap- 


pellant, at the election of the President of 
Keeramangalam Town Panchayat, was elect- 
ed by 1348 votes as against 1191 votes se- 
cured by the first respondent. On the elec- 
tion petition filed by the first respondent, 
the Tribunal found that the appellant was 
guilty of corrupt practices, inasmuch as he 
had used a taxi, treated voters and prevent- 
ed canvassing voters supporting the first res- 


‘pondent. This is the finding— 


“Hence I find that R.W. 1 has indulg- 
ed in corrupt practices alleged in the petition 
and such practices will no doubt materially 
affect election. It is proved by the petitioner 
that the election has been affected materially 
by the conduct of the first respondent.” 
The Tribunal accordingly set aside the elec- 
tion. A petition under Art. 226 of the Con- 
stitution by the appellant failed and he has, 
therefore, come up in appeal. 


2. For establishing corrupt practice 
by use of a taxi, the first respondent had 
examined himself and two others, one of 
whom was a taxi owner and the other, an 
observer. As to the other items of corrupt 
practice, the bulk of evidence is that provid- 
ed by the first respondent himself. The Tri- 
bunal accepted his evidence and in so doing 
it has observed in more than one place in 
its order that the appellant had failed to dis- 
credit the evidence of the first respondent, 
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Though we are of the view that the discus- 
sion and the finding in relation to corrupt 
practices are quite unsatisfactory, we shall 
proceed on the basis that the finding arrived 
at by the Tribunal is factual and cannot be 
scrutinised as in an appeal, we 


. But the point raised before us for 
the appellant is that, merely because corrupt 
practices were proved, it did not automati- 
cally follow that they materially affected the 
result of the election, and that, unless that 
fact is established apart from the corrupt 
practices, the election of the appellant could 
not be void. We think that this point is wel] 
founded. Rule 11 of the rules relating to 
Panchayat election disputes is 
that matter. By clause (b) it is provided that, 
if in the opinion of the election Court the 
election of a returned candidate has been 
procured or induced or the result of the 
election has been materially affected by any 
of the corrupt practices named in the clause, 
the election of the returned candidate shall 
be void. The election of a returned candi- 
date can be made void by showing that it 
was procured or induced or by the corrupt 
. practices the result of the election had been 
materially affected. These three things are 
separate and independent and they cannot 
be held to mean the same thing. Establish- 
ing corrupt practices is not by itself suffici- 
ent to make the election void. It must be 
shown that the election of the returned can- 
didate has been procured or induced or the 
result of the election has been materially 
affected by the corrupt practices. As held in 
Vashist Narain v. Devchandra, AIR 1954 
SC 513, the words ‘the result of the election 
has been materially affected’ indicate that 
the result should not be judged by the mere 
increase or decrease in the total number of 
votes secured by the returned candidate, but 
by proof of the fact that the wasted votes 
would have been distributed in such a man- 
-ner between the contesting candidates as 
would have brought about the defeat of the 
returned candidate. In other words, what is 
to be established, besides corrupt practices, 
is that but for such corrupt practices the re- 
ae candidate would have suffered a de- 
eat. 


4. In the election petition filed by 
the first respondent there was no averment 
that the corrupt practice alleged by him pro- 
cured or induced the election of the return- 
ed candidate; but the only allegation was 
that the corrupt practices materially affected 
the result of the election. The first respon- 
dent, in order to succeed in hbis petition, 
therefore, should, as a fact, prove by proper 
evidence that there were corrupt practices 
and such corrupt practices materially affect- 
ed the result of the election. The Tribunal, 
while finding corrupt practices, merely as- 
sumed that ipso facto they materially affect- 
ed the result of the election. That is where 
it went wrong. This is clear from its obser- 
vations: 
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“Hence I find that R.W. 1 had indulged 
in corrupt practices alleged in the petition 
and such practices will no doubt materially 
affect the election.” 

5. We have ourselves looked into the 
evidence and do not find any proof that the 
corrupt practices were such as to materially 
affect the result of the election. In fact, no 
evidence was directed on that aspect. 


6. The appeal is, therefore, allowed 
and the order of the Tribunal is set aside. 
The appellant will be entitled to costs from 
the first respondent. Counsel’s fee Rs: 150. 

Appeal allowed, 
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E. K. Pattabirama Reddiar, Appellant 
vV. K. Kanniappa Naicker (died) and others, 
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Appeal No. 49 of 1965, DJ- 28-3-1972, 
against decree of City Civil Court (7th Asst. . 
J.), Madras, D/- 14-7-1964. 


Index Note:-— Civil P. C. (1908), S. 11 
— Decision of an Ordinary Civil Court in. 
a suit im respect of land would operate ag 
res judicata between the same parties im a 
reference umder Section 34 of the Land Ac- 
quisition Act (1894), regarding the appor- 
tionment of the compensation for that land, 


Brief Note:— Even though the Court 
that rendered the former judgment may be 
competent to hear the subsequent proceed- 
ing, still that judgment would operate as res 
‘judicata on general principles, if the deci- 
sion was one rendered by a competent Court 
after full contest between the parties. It is 
not necessary in such cases to prove further 
that the Court that rendered the judgment 
on a former occasion should have jurisdic- 
tion to hear the later proceeding also. If 
the judgments of Courts of exclusive juris- 
diction like revenue Courts, land acquisi- 
tion Courts, administration Courts, etc., 
would operate as res judicata on general 
principles in respect of subsequent proceed- 
ings by way of suit in ordinary Civil Courts 
there is no reason why the same effect 
should not be given to the judgment of ordi- 
nary civil Courts rendered after full contest 
between the parties, when their binding na- 
ture arises for consideration before Courts 
of exclusive jurisdiction. Case law discussed. 

(Para 9) 
Cases Referred: Chronological . Paras 
AIR 1961 SC 1457 = (1962) 1 SCR 
574, Daryao v. State of U. P. 
AIR 1960 SC 1186 = (1961) 1 SCR 96, 
M. S. M. Sharma v. Shree Krishna 


Sinha 

AIR 1957 SC 38 = 1956 SCR 781, 
Burn and Co., Calcutta’ v. Their 
Employees 
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AIR 1921 PC 11 = 48 Ind App 187, 
Hook v. Administrator General of 
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AIR 1916 PC 78 = 43 Ind App 91, 
Sheoparsan Singh v. Ramnandan 
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N. C. Raghavachari and N. S. Varada- 
chari, for Appellant; R. Janardhana Rao 
and Addl Govt. Pleader, for Respondents. 


PALANISWAMY, J.:— The short but 
important question that arises for considera- 
tion in this appeal is whether the decision of 
a District Munsif in a suit in respect of land 
would operate as res judicata between the 
game parties in a reference under Section 31 
of the Land Acquisition Act, 1894, regard- 
ing the apportionment of the compensation 
for that land. The trial Court has answered 
this question in the affirmative, and the cor- 
rectness of that decision is challenged before 
us in this appeal. The facts which lie on a 
narrow compass are briefly these. There are 
two claimants in this case. The controversy 
between them was with regard to -the com- 
pensation in respect. of an extent of 8,208 
sq. ft. The first claimant contended that the 
second claimant was entitled only to an ex- 
tent of 1 acre 16 cents and that the rest of 
the acquired area belonged to him, whereas 
the second claimant contended that out of 
the extent acquired he was entitled to 1 acre 
40 cents. It was in those circumstances that 
the Acquisition Officer made the- reference 
to the City Civil Court, Madras, for decid- 
ing the controversy. The Court upheld the 
claim of the second claimant. The first claim- 
ant and his father had instituted O. S. No. 
360 of 1939 on the file of the District Mun- 
sif, Poonamallee, against the second claimant 
and another and prayed for possession of 
certain extent said to be in the possession of 
the second claimant. The second claimant 
contended that he was entitled to 1 acre 40 
cents and that the plaintiffs had no claim 
whatscever to that extent. The trial Court 
decreed the suit. But in the appeal preferred 
by the second claimant, the decree of the 
trial Court was reversed holding that the 
second claimant was entitled to 1 acre 40 
cents. This decision of the first appellate 
Court was confirmed by this Court in S. A. 
No. 606 of 1943. As the plaintiff in the suit 
had obtained possession after the suit was 
decreed by the trial Court, the second claim- 
ant applied for restitution claiming that he 
was entitled to 1 acre 40 cents. The restitu- 
tion was allowed. Against that order, the 
first claimant preferrred an appeal but with- 
out success, with the result the second claim- 
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ant’s title to 1 acre 40 cents became con- 
clusive as against the first claimant. What 
the first claimant, the appellant in this ap- 
peal, now contends is that the said decision, 
though it became final, cannot be put against 
him in this acquisition proceeding, as it can- 
not operate as res judicata. The learned 
counsel for the appellant contended that the 
aforesaid decision was given by the District 
Munsif, whereas the question that has to be 
decided in this proceeding, is one that falls 
within the exclusive jurisdiction of the Court 
under the Land Acquisition Act, which is 
the Court of original jurisdiction and which 
is a court of superior jurisdiction over the 
Court of the District Munsif and that, there- 
fore, the principles of res judicata cannot be 
applied. It is also contended that Section 11 
of the Code of Civil Procedure embodying 
the principle of res judicata is applicable 
only to suits, that the reference under the 
Land Acquisition Act is not a suit and that, 
therefore, the decision above referred to can- 
not operate as res judicata. 

. The scope of the principles of 
Section 11 of the Code of Civil Procedure 
has been the subject of consideration in a 
number of decisions, and it has been uni- 
formly held that the section is not exhaus- 
tive. In Sheoparsan Singh v. Ramnandan, 
43 Ind App 91 = (AIR 1916 PC 78) the 
probate of a will had been granted unden 
the Probate and Administration Act (Act V 
of 1881), réjecting the claim of certain per- 
sons who claimed to be the next reversioners 
and who contended that the will was a for- 
gery. The very same persons filed a suit 
praying for a declaration that they were the 
next reversioners to the estate of the deceas- 
ed and that the probate should be revoked. 
The decision in the probate proceedings was 
put forward as operating as res judicata by 
the defendants in that suit. This defence was 
sought to be met by the plea that the deci- 
sion in the probate proceedings cannot ope- 
rate as res judicata. Rejecting this contention 
Sir Lawrence Jenkins, speaking for the 
Board, observed at page 98: 

reti the rule of res judicata, while 
founded on ancient precedent, is dictated by 
a wisdom which is for all time. “It hath 
been well said,” declared Lord Coke, “inte- 
rest rei publicae ut sit finis litium; otherwise 
great oppression might be done under colour 
and pretence of law”; 6 Coke, 9a. Though 
the rule of the Code may be traced to an 
English source, it embodies a doctrine in no 
way opposed to the spirit of the law as ex- 
pounded by the Hindu commentators. Vij- 
nanesvara and Nilakantha include the plea’ 
of a former judgment among those allowed 
by law, each citing for this purpose the text 
of Katyayana, who describes the plea tbus: 
“If a person though defeated at law sues 
again he should be answered, ‘You were de- 
feated formerly’. This is called the plea of 
former judgment.” (See the Mitakshara 
(Vyavahara) bk. If, ch. I edited by J. R. 
Gharpure, p. 14 and the Mayuka, ch. ii, 
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S. I, p. 11 of Mandlik’s edition). And so ths 
application of the rule by the Courts of 
India should be influenced by no technical 
considerations of form, but by matter of 
substance within the limits allowed by law.” 
The question again arose before the Judicial 
Committee in Hook v. Administrator Gene- 
ral of Bengal, 48 Ind App 187 = (AIR 1921 
PC 11) in an administration suit in the High 
Court during the lifetime of the last sur- 
viving annuitant. It was held that certain 
conditions in the will had not been fulfilled 
and that there was not an intestacy as to the 
surplus income, rejecting a contention on be- 
half of the next of kin that the gift over 
was invalid. In further proceedings in the 
suit after the annuitant’s death the next of 
kin contended that they were entitled again 
to raise the contention that the gift over was 
invalid. Lord Buckmaster observed at page 
194 referring to the scope of Section 11 of 
the Code of Civil Procedure: 


“That section prevents the retrial of 
issues that have been directly and substan- 
tially in issue in a former suit between the 
same parties, and this question obviously 
arises in the same and not in.a former suit, 
but it does not appear that the learned 
Judge’s attention was called to the decision 
of this Board in Ram Kirpal Shukul v. Rup 
Kuari, (1883) 11 Ind App 37 (PC) which 
clearly shows that the plea of res judicata 
still remains apart from the limited provi- 
sions of the Code, and it is that plea which 
the respondents have to meet in the present 


case. In the words of Sir Barnes Peacock 
(at page 41) : ‘The’ binding force 
of such a judgment in such a 


case as the ere depends not upon S. 13 
of Act X of 1877 (mow replaced by S. 11 
of the Code of Civil Procedure, 1908) but 
upon general principles of law. If it were 
not binding there would be no end to liti- 
gation’.” 

Following the aforesaid decision, the same 
Lord Buckmaster in Ramachandra Rao v. 
Ramachandra Rao, 49 Ind App 129 = (AIR 
1922 PC 80) held that where in a land ac- 
quisition proceeding in respect of a right 
to receive compensation, a decision is given, 
that decision would operate as res judicata 
in a subsequent suit between the parties to 
the dispute or those claiming under them, 
whether or not the decree is.to be regarded 
as one ‘in a former suit’ within the meaning 
of Section 11 of the Code of Civil Proce- 
dure. Rejecting the contention that the deci- 
sion in the land acquisition proceeding 
- would not operate as res judicata the learn- 
ed Lord observed at page 138: _ 


“Tf such a plea were admissible, there 
would be no finality in litigation. The im- 
portance of a judicial decision is not to be 
measured by the pecuniary value of the 
particular item in dispute. It has been sug- 
gested that the decision was not in a former 
suit, but whether this were so or not makes 
no difference, for it has been recently pointed 
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out by this Board in 48 Ind App 187 = 
(AIR 1921 PC 11) that the principle which 
prevents the same case being twice litigat- 
ed is of general application, and is not limit- 
ed by the specific words of the Code in this 
respect.” 


3. The decisions in 43 Ind App 91= 
(AIR 1916 PC 78); 48 Ind App 187 = (AIR, 
1921 PC 11) and 49 Ind App 129=(AIR 1922 
PC 80) were followed by the Judicial Com- 
mittee in a subsequent decision in Kalipada 
De v. Dwijapada Das, 57 Ind App 24 = 
(AIR 1930 PC 22). That was a case of a 
contentious proceedings under the Probate 
and Administration Act, 1881. On the find- 
ing that a certain person was the nearest 
heir of the deceased, the question arose whe- 
ther that decision was binding in a subse- 
quent suit between the same parties. Follow- 
ing the earlier decisions, the Board affirmed 
that the decision was binding under the 
general principles, though not under Section 
11 of the Code of Civil Procedure. 


_. & The Supreme Court had to con- 
sider in Rajalakshmi Dasi v. Banamali Sen, 
1953 SCR 154 = (AIR 1953 SC 33) the 
question whether a decision after contest in 
a land acquisition proceeding as to the title 
between the rival claimants would operate 
as res judicata in a subsequent suit. Apply- 
ing the principles laid down by the Judicial 
Committee in 49 Ind App 129 = (AIR 1922 
80), the Court observed at pages 172 and 


“It was urged that to substantiate the 
plea of res judicata even on general princi- 
ples of law it was necessary that the Court 
that heard and decided the former case 
should be a Court competent to hear the 
subsequent case. This contention was based 
on the language of Section 11. The condition 
regarding the competency of the former 
Court to try the subsequent suit is one of 
the limitations engrafted on the general rule 
of res judicata by Section 11 of the Code 
and has application to suits alone. When a 
plea of res judicata is founded on general 
principles of law, all that is necessary to 
establish is that the Court that heard and 
decided the former case was a Court of com- 
petent jurisdiction. It does not seem neces- 
sary in such cases to further prove that it 
has jurisdiction to hear the later suit. A plea 
of res judicata on general principles can be 
successfully taken in respect of judgments 
of Courts of exclusive jurisdiction like reve- 
nue Courts, land acquisition Courts, Admin- 
istration ‘Courts, etc. It is obvious that these 
Courts are not entitled to try a regular suit 
and they only exercise special jurisdiction 
conferred on them by the statute.” 


5. The general principles of res judi- 
cata have been held to be applicable even 
in regard to awards passed by the Tribunals 
in industrial disputes in Burn and Co., Cal- 
cutta v. Their Employees, 1956 SCR 781 = 
(AIR 1957 SC 38). Venkatarama Ayyar, J, 


: applicable to the present 
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speaking for the Court, observed at page 
9 . 


789: 

“Are we to hold that an award given on 
a matter in controversy between the parties 
after full hearing ceases to have any force 
if either of them repudiates it under Section 
19 (6) and that the Tribunal has no option, 


. when the matter is again referred to it for 


adjudication, but to proceed to try it de 
novo, traverse the entire ground once again, 
and come to a fresh decision. That would be 
contrary to the well-recognised principle that 
a decision once rendered by a competent 
authority on a matter in issue between the 
parties after a full enquiry should not be 
permitted to be reagitated. It is on this prin- 
ciple that the rule of res judicata enacted in 
Section 11 of the Civil Procedure Code is 
based. That section is no doubt in terms in- 
matter, but the 
principle underlying it, expressed in | the 
maxim ‘interest rei publicae ut sit finis litium? 
is founded on sound public policy and is of 


universal application (vide Broom’s Legal 
Maxims, Tenth Edition, Page 218).” 
6. The question arose before the 


Supreme Court in M. S. M. Sharma v. Shree 
Krishna Sinha, AIR 1960 SC 1186 whether 


-the principles of res judicata could be ap- 


plied to writ proceedings under Article 32 
of the Constitution of India. An earlier peti- 
tion under Article 32 raising the question 
of the power of the Committee of Privileges 
of a State Legislative Assembly was dismiss- 
ed. There was change in the personnel of a 
particular committee against which the writ 
was sought. The same petitioner filed ano- 
ther writ petition under Article 32 of the 
Constitution for the same relief. The Sup- 
reme Court, following its earlier decision in 
Rajalakshmi Dasi v. Banamali Sen, 1953 
SCR 154=(AIR 1953 SC 33), beld that the 
subsequent petition was barred by the gene- 


tal principles of res judicata. At page 1190 


it is observed: 


“This Court has laid it down in 1953 
SCR 154 = (AIR 1953 SC 33) that the 
principle underlying res judicata is applic- 
able in respect of a question which has been 
raised and decided after full contest, even 
though the first Tribunal which decided the 
matter may bave no jurisdiction to try the 
subsequent suit and even though the subject 
matter of the dispute was not exactly the 
same in the two proceedings. In that case 
the rule of res judicata was applied to liti- 
gation in Jand acquisition proceedings. 
that case the general principles of law bear- 
ing on the rule of res judicata, and not the 
provisions of Section 11 of the Code of Civil 
Procedure, were applied to the case. The 
rule of res judicata is meant to give finality 
to a decision arrived at after due contest 
and after hearing the parties interested in 
the controversy.” 

Jn the result, the Court held that the ques- 
tion already decided cannot be permitted to 
be re-opened merely because there was 
change in the personnel of the Committee. 
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7. In Daryao v. State of U. P., ATR 
1961 SC 1457 the question that arose for 
consideration was whether the prior decision 
of a High Court on a Writ Petition under 
Article 226 of the Constitution would ope- 
rate as a bar to a petition under Article 32 
of the Constitution. before the Supreme 
Court, Gajendragadkar, J., as he then was, 
id for the Court observed at page 


“The binding character of judgments 
pronounced by Courts of competent juris- 
diction is itself an essential part of the rule 
of law, and the rule of law obviously is the 
basis of the administration of justice on 
which the constitution Jays so much empha- 
sis. As Halsbury has observed ‘subject to 
appeal and to being amended or set aside 
a judgment is conclusive as between the par- 
ties and their privies and is conclusive evi- 
dence against all the world of its existence, 
date and legal consequences.” MHalsbury’s 
Laws of England, 3rd Edn., Vol. 22, p. 780, 
paragraph 1660. Similar is the statement of 
the law in Corpus Juris: ‘the doctrine of 
estoppel by judgment does not rest on any 
superior authority of the court rendering the 
judgment, and a judgment of one court is a 
bar to an action between -the same parties 
for the same cause in the same court or in 
another court, whether the latter has concur- 
rent or other jurisdiction. The rule is sub- 
ject to the limitation and the judgment in 
the former action must have been rendered 
by a Court or Tribunal of competent juris- 
diction’, Corpus Juris Secundum, Vol. 50 
(Judgments), p. 603. It is, however, essen- 
tial that there should have been a judicial 
determination of rights in controversy with 
a final decision thereon’, Ibid p. 608.” 
Again at page 1463, the learned Judge ob- 
served : 

“Thus, on general considerations of 
public policy there seems to be no reason 
why the rule of res judicata should be treat- 
ed as inadmissible or irrelevant in dealing 
with petitions filed under Art. 32 of the 
Constitution. It is true that the general rule 
can be invoked only in cases where a dis- 
pute between the parties has been referred 
to a Court of competent jurisdiction, there 
has been a contest between the parties be- 
fore the Court, a fair opportunity has been 
given to both of them to prove their case, 
and at the end the Court has pronounced its 
judgment or decision. Such a decision pro- 
nounced by a Court of competent jurisdic- 
tion is binding between the parties unless it 
is modified or reversed by adopting a pro- 
cedure prescribed by the Constitution.” 


8. In Halsbury’s Laws of England, 
3rd Edition, Volume 15, Paragraph 357 it is 
observed : 


“The doctrine of res judicata is not a 
technical doctrine applicable only to re- 
cords; it is a fundamental doctrine of all 
courts that there must be ap end of litiga- 
tion.” 
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Halsbury also adds that the doctrine applies 
equally in all Courts, and it is immaterial in 
what Court the former proceeding - was 
taken, provided only that it was a Court of 
competent jurisdiction or what form the 
proceeding took, provided it was really fon 
the same cause (page 187, para 362). In 
Corpus Juris Vol. 34, page 743 it is ob- 
served ; 

“Res judicata is a rule of universal 
Jaw, pervading every well regulated system 
of jurisprudence -and is put upon two 
grounds, embodied in various maximums of 
the common law, the one, public policy and 
necessity, which makes it to the interest of 
the State that there should be an end to liti- 
gation interest republicae ut sit finis litium; 
the other, the hardship on the individual 
that he should be vexed twice for the same 
cause — Neno debat bis vexari pro eaden 
causa.” 

9, It would be seen from the fore- 
going principles that even though the Court 
that rendered the former judgment may be 
competent to hear the subsequent proceed- 
ing, still that judgment would operate as res 
judicata on general principles, if the deci- 
sion was one rendered by a competent Court 
after full contest between the parties. It is 
not necessary in such cases to prove further 
that the Court that rendered the judgment 
on a former occasion should have jurisdic- 
tion to hear the later proceeding also. [If 
the judgments of Courts of exclusive juris- 
diction like revenue ‘Courts, land acquisition 
Courts, administration Courts, etc., would 
operate as res judicata on general principles 
in respect of subsequent proceedings by way 
of suit in ordinary civil Courts — a prin- 
ciple which has been affirmed in several deci- 
sions — there is no reason why the same 
effect should not be given to the judgment 
of ordinary civil Courts rendered after full 
contest between the parties, when their bind- 
ing nature arises for consideration before 
Courts of exclusive jurisdiction. The cardi- 
nal principle underlying the application of 
general rule of res judicata in respect of 
proceedings not falling within the strict 
terms of Section 11, C. P. C. is that there 
should: be an end to litigation and that a 
successful party in a prior litigation which 
was decided on merits after full contest in 
@ competent Court should not be vexed 
twice over in respect of the same matter 
even when the case does not fall within the 
strict terms of Section.11, C. P. C. In the 
instant case the controversy in the earlier 
litigation was fought out in three courts in- 
cluding the High Court. The decision was 
again reaffirmed in restitution ‘proceedings 
in two competent courts and the matter thus 
reached its finality. The final position that 
emerged after all these proceedings was that 
the second claimant was entitled to 1 acre 
40 cents. The first claimant wants to set at 
naught this finality on the plea that the mat- 
ter does not fall squarely within the terms 
of Section 11, C. P. C. If this plea were to 
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prevail then there would be no end to liti- 
gation. It is to prevent such a result that 
Courts have applied the rule of conclusive- 
ness of judgments of competent Courts even 
though Section 11, C. P. C., may be in terms 
inapplicable. Section 11, C. P. C., does not 
do away with the principles of “estoppel by 
Record” subject of course to the conside- 
ration that where a case falls within its 
terms, Courts cannot travel outside the sec- 
tion and apply the general principles of 
law. We are of the opinion that the decision 
in O. S. No. 360 of 1939 upholding the 
claim of the second claimant to 1 acre 40 
cents is binding upon the first claimant and 
operates as res judicata against the first 
claimant in the land acquisition proceedings 
from contending that the second claimant 
was entitled only to I acre 16 cents. Tho 
lower Court was, therefore, right in giving 
effect to the said decision and in upholding 
the claim of the second claimant to an ex- 
tent of 1 acre 40 cents. In that view, the 
decision of the trial Court awarding to the 
second claimant compensation as regards the 
extent of 8,208 sq. ft., is correct. 


10. In the result, the appeal fails 
and is dismissed. As the legal representa- 
tives of the second claimant are not repre- 
sented, we make no order as to costs. 

Appeal dismissed, 
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Sundaramurthi Gramani, Appellant v. 
Kesava Naicker and others, Respondents. 

A. A. O. No. 70 of 1969, D/- 28-3-1972, 
against order of Dist. J., Chingleput in C. M. 
A. No. 57 of 1966. 

. Index Note— Hinde Law — Joint 
family — Debts — Execution of money dec- 
ree against A — Claim by his brother B to 
half share in properties sought to be sold 
dismissed — B filing suit and succeeding in 
appeal — Sale of properties — Auction- 
purchaser taking delivery of entire proper- 
fies without objection by B — Subsequent 
application by B for restitution — Maintain- 
ability. (X-Ref:— Civil P. C. (1908), Sec- 
tions 47 and 144). 

Brief Note:—- In execution of a money 
decree obtained against A, certain proper- 
ties were brought to sale. B, the brother of 
A, filed a claim petition contending that 
the properties were the joint family proper- 
ties of himself and his brother A, and that 
he was entitled to an undivided half share. 
On the claim petition being dismissed, B 
filed a suit under Order 21, Rule 63. The 
suit was dismissed but the appeal was allow- 
ed. Notwithstanding the claim suit and the 
appeal, the properties were sold and the 
auction-purchaser took delivery through 
Court of the entire properties without any 
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objection by B. B subsequently filed an 
application claiming restitution of the entire 
properties from the auction-purchaser. 


Held (1) that the auction-purchaser was 
not entitled to recover possession of the en- 
tirety of the properties and was only entitled 
to work his rights by a separate suit for 
partition which he should have filed for that 
purpose, Consequently, the order of the exe- 
cuting Court placing him in possession 2 
the entire properties was wrong. ATR 195. 
SC 487, Relied on. (Para H 


(2) that it was open fo B to put forth 
his objection to the delivery of the iy 
of the properties on the basis of his claim 
of an undivided half share. Since he did not 
do so, he was not entitled to the relief under 
Section 144, C. P. C. His right of suit, how- 
ever, remained. (Para 6) 
Cases Referred: - Chronological Paras 
AIR 1953 SC 487 = (1953) 2 Mad LJ 

789, Sidheswar Mukherjee v. Bhu- 
baneswar Prasad 


V. Vedantachari and T. Rangaswami 
Iyengar, for Appellant; K. Srinivasan and 
C. R. Srinivasan, for Respondents. 


JUDGMENT :— This appeal arises 
out of an application, E. A. No. 37 of 1966 
in O. S, No, 72 of 1959 on the file ar the 
District Munsif Court, Poonamallee, fi 
under Section 144, Civil P. C, for Satine 
tion, The facts leading up to the appli- 
gation are these: One Kesava Naicker 
{respondent 1 in ‘the application) had 
obtained a money decree in O. S. 255 of 
1957 against Munuswami Gramani (res- 
pondent 2 in the present application) and, 
fn execution of that decree. brought to 
sale the items of properties covered by 


the present application. The present ap- 


pellant Sundaramurthi Gramani, who is 
the younger brother of Munuswami Gra- 
mani filed a claim petition. E, A, 1289 
of 1958 under Order XXI, Rule 58, Civil 
P. C. contending that the properties were 
the joint family properties of himself and 
his brother Munuswami Gramani, that 
there had been no division between them, 
that he (Sundaramurthi) was entitled to 
an undivided half share and that his un~ 
divided half share should be released from 
attachment. This claim petition was dis- 
missed on 4-12-1958. Thereupon, Sundara~ 
murthi filed a suit under Order XXI, 
Rule 63, Civil P. C. numbered as O. S, 
72 of 1959 in the same court. The defen- 
dants to the suit were Kesava Naicker 
and Munuswami. The suit was dismissed 
by the learned District Munsif on 31-3+ 
1960. Ex, B-1 is a copy of the judgment, 
Sundaramurthi carried. the matter in ap« 
speal. The appeal, A. No, 132 of 1960, 
was ultimately es on Ha e 
the learned District Judge. Ex, B-2 
copy of the judgment. 

2. Notwithstanding the claim suit 
and the appeal, the execution in O., S&S. 
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No. 255 of 1957 proceeded, The proper~ 
ties were purchased in court auction by 
one Ramaswami Chetti and he also took 
delivery. through the executing Court of 
the entire properties without any objec« 
tion being raised by Sundaramurthi, 
Sundaramurthi, however, filed EA, 37 of 
11966 in Cs S. 72 of 1959 under Sec. 144, 
Civil P. claiming restitution by ez 
covery a possession. of the entire proper- 
ties from ami Chetti, In this 
application, he impleaded Ramaswami 
Chetti as the third respondent, the first 
two respondents being Kesavan Naicker 
and Munuswami Gramani, 


3. The application was resisted by 
Ramaswami Chetti, He contended that 
the applicant had sought release only of 
his undivided half share, that that claim 
alone hed been recognised. and that in 
order to recover that undivided half 
share he must file a separate suit for 
partition. This contention was, in effect, 
accepted by the learned District Munsif, 
who tried E. A. 37 of 1966. The learned 
District Munsif pointed out that through 
out in the claim petition and the subse~ 
quent suit. Sundaramurthi claimed only 
an undivided half share and release there- 
of and since he had established that right, 
he would be entitled to symbolical pos- 
session of his half share, if otherwise he 
was sortea to maintain the application 
B a S. 72 of 1959. The learned Dis- 

Munsif. however, thought that the 
en should have been filed in 
O, S. 255 of 1957. In that view, he dis~ 
missed the application. 


4. Sundaramurthi preferred an ap- 
peal, C. M. A. No. 57 of 1966, in the 
District Court, Chingleput, The learned 
District Judge.. agreeing with the learned , 
District Munsif, observed that in the 
claim ‘petition and in the claim suit, the 
petitioner Sundaramurthi had prayed 
only for release of his undivided half share 
and that so far as the other half share 
was concerned, the auction-purchaser had 
acquired valid title thereto and therefore 
Sundaramurthi could not recover posses- 
sion of the entirety of ea properties. In 
that view, he the appeal. Hence 
this further appeal by Sundaramurthi. 


5. Sri Venkatesan, in an able and 
strenuous argument for the appellant. 
contends that the courts below have 
missed the point that as a matter of 
substantive law, the auction-purchaser, 


- who acquired a title to only a half share 


of the coparcener Munuswami Gramani, 
was not entitled to recover possession of 
the entire properties and was only en- 
titled to step into the shoes of Munu- 
swami Gramani and work out his Tights 
by a suit for partition. The learned 
counsel relies on the statement of the 
law in Mulleh’s Hindu Law. Art. 261, 
and on the decision of the Supreme 
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Court in Sidheswar Mukherjee v. Bhu- 
baneswar Prasad, 1953-2 Mad LJ 789 at 
p. 795 = (AIR 1953 SC 487). The learn- 
ed counsel proceeds to urge that conse- 
quently, when the executing court deli- 
vered possession of the entirety of the 
suit lands to the auction-purchaser, it 
gave him more relief than that he was 
entitled to and that, following the sub- 
stantive law. the appellant is entitled to 
recover possession of the entirety of the 
properties from the auction-purchaser, 
without prejudice to the right of the auc- 
tion-purchaser to work out his rights by 
a separate suit for partition which he 
should file for the purpose. 


6. The auction-purchaser has nof 
appeared before me either in person or 
by counsel. In my view, the learned 
counsel for the appellant is right in his 
argument regarding the substantive law, 
viz., that the auction-purchaser was not 
entitled to recover possession of the 
entirety of the properties and was only 
entitled to work his rights by a separate 
suit for partition which he should have 
filed for that purpose. Consequently. the 
order of the executing court placing him 
in possession of the entire properties was 
wrong, But the further question arises 
whether the appellant can recover pos- 
session of, the properties from the auction 
purchaser by means of this application, 
E. A. 37 of 1966, filed under Section 144, 
Civil. P. C. That section, so far as mate+ 
rial. says that 


“Where and in so far as a decree or 
an order is varied or reversed. the court 
of first instance shall, on the application 
of any party entitled to any benefit by 
way of restitution or otherwise, cause 
such restitution to be made, as will, so 
far as may be, place the parties in the 
‘position which they would have occupied 
but for such decree or order or such part 
thereof as has been varied or reversed.” 
etc. 

It seems to me that the appellant is nof 
entitled to the relief under Section 144, 
Civil P, C., because he did not put forth 
any objection in the application which 
the auction purchaser must have filed in 
the executing court in O. S, 255 of 1957 
for delivery of possession as a result of 
his purchase. Since the contention of 
the appellant was throughout that he 
was entitled to an: undivided half share 
and the court auction could convey only 


the other undivided half share belong- - 


ing to his brother. the appellant could 
certainly. have filed such an objection 
petition. 

It is not clear from the records 
available mow in this court what the 
date of the court auction purchase was 
and what the date of the application of 
the auction-purchaser for delivery was. 
If the application for delivery was filed 
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after 27-7-1963, the an on which the 
appellant’s appeal A. No, 132 of 1960 
was allowed by the S istrict Court of 
Chingleput (Ex. B-2) the appellant could 
have straightway succeeded in his objec- 
tion before the executing court in O, S, 
No, 255 of 1957 by relying on the judg- 
ment dated 27-7-1963 of the District 
Court in A. S. 132 of 1960. But even 
assuming for the sake of argument that 
the judgment in A, S. 132 of 1960 had 
mot been rendered when the application 
for delivery was put in by the auction- 
purchaser, or even when the auction 
purchaser actually took possession through 
court by the order of the executing 
court, it was open to the appellant to 
put forth his objection based on his claim 
of an undivided half share. In my opin- 
ion, since he did not do so, he lost his 
right to invoke the doctrine of restitu- 
tion under Section 144. Civil P. C. 


- Without any such objection from the ap-f 


pellant, it cannot be said that the ex- 
ecuting court passed a wrong order in 
ordering delivery of the entirety of the 
Properties to the auction purchaser. The 
executing court is not supposed to know 
that the appellant had obtained a decree 
of his half share in A, S. 132 of 1960, 
unless it was brought to its notice by 
the appellant. It is true that merely be- 
cause the appellant did not put forth 
his objection to the delivery of the en- 
tirety of the properties in the execution 
stage. he would not lose his right to an 
undivided half- share. But the fact that 
he did not put forth his objection then 
has a vital bearing on the question of 
restitution with which alone we are now 
concerned. When once the appellant al- 
lowed the auction purchaser to take deli- 
very—may be wrongly in Jaw — of the 
entirety of the properties, the appellant 
has only ‘himself to blame for disentitl- 
ing himself to the remedy of restitution, 
and only his right of suit would remain: 
We are not now concerned with the 
question whether, in filing such a suit he 
would be entitled to recover the entirety 
of the properties, leaving the auction 
purchaser to raise, by way of defence, 
that it may be converted into a suit for 
partition and the property might be al- 
lotted to Munuswami Gramani., 


7. On the principle RE 
above, it seems to me that the application 
for restitution was misconceived. The 
learned counsel for the appellant invites 
me to state that if his client were to file 
a suit for partition at this stage, it would 
be saved from the bar of limitation on 
the two grounds (i) that the auction pur- 
chaser is a co-owner whose possession 
could not be adverse to the appellant. {ii 
the appellant could invoke Section 14 of 
the Limitation Act. 1963, in that the ap- 
pellant was seeking his remedy bona fide 
by way of restitution. The auction pur-+ 
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chaser Is not before me, and I therefore 
do not think it right to make any pro- 
mouncement on this question except to 
state that prima facie the auction pur- 
chaser was, to start with. a co-owner of 
the half share of a copartner and in 
such a case, ouster will have to be prov- 
ed to displace the title of the appellant. 
Such ouster has to be proved in case the 
auction purchaser has been in possession 
for more than twelve years from the 
date of taking delivery of possession. But 
on the question whether there has been 
ouster and whether Section 14 of the 
Limitation Act will apply, I do nof 
think it right for me to express even a 
prima facie opinion. The appeal is ac- 
cordingly sede but without costs, 


No leave. 
Appeal dismissed, 
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Tirupurasundari Ammal, Appellant v. 
Kalyanaraman (Minor) and another, Res- 
pondents, 

Second Appeal No. 1181 of 1970, D/- 
21-1-1972, against decree of the Dist. 
roa West Tanjore in A. S. No, 114 of 
967 

Index Note:— (A) Hindu Law — 
Alienation — Gift — Power of Karta or 


manager to make a gift of family pro- 


perty — Extent of — Gift by a son in 
favour of his mother held illegal and also 
a nominal and sham transaction, (X- 
ea Transfer of Property Act (1882), 


Brief Note:— (A) It is only gifts 
made by a. Managing member in favour 
of the daughters as a marriage provision 
either at the time of the marriage or 
later in pursuance of an earlier promise 
have been held to be valid if the proper- 
ties gifted are found to be reasonable 
having regard to the extent of the pro- 
portions of the joint family. But there 
is no established law in which a gift bv 
the Managing member of the family in 
favour of any other person has been held 
to be valid on the ground of religious, 
pious or meritorious purpose. AIR 1964 
SC 510. Relied on. Case Law discussed. 

(Para_15) 

A son executed a settlement deed in 
favour of his mother. at a time, when. 
his son the plaintiff was in the womb of 
his mother. On attaining majority the 
plaintiff challenged the validity of the 
gift and claimed -possession., 

Held. that as et the time the settle- 
ment deed was executed, the plaintiff was 
in the womb of his mother as coparce- 
ner, the power of the manager of the 
joint family was limited and his aliena- 
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tion of coparcenary property would be 
voidable at the instance of the plaintiff. 
It was further held, on the facts of the 
case, that the settlement deed was a 
mominal and sham transaction. 

(Para 10) 
Cases Referred: Chronological Paras 
AIR 1968 SC 253 = (1968) 1 SCR 
43, D. Nagaratnamba v, Kunuku 


Ramaya TI 
AIR 1967 SC 569 = (1967) 1 SCR 
353, Perumalakkal v. Kumarasan. LL 


AIR 1964 SC 510 = 1964 MPLJ 


133. Guramma Chanbasappa v. 
Mallappa 10 

AIR 196. Mad 356, Sivagnana 
Thevar v. Udayar Thevar 19 


AIR 1957 Sc 434 = 1957 SCR 452, 
Kamala Devi v. Bachulal Gupta LL 
ATR 1957 Mad 330 = 1957-1 Mad 
LJ 238, Palvanna Nadar v. An~ 
namalai Ammal 14 
AIR 1942 Mad 106 = ILR 1942 Mad 
42. Srinivasa Rao v. Seshactharlu 43 
AIR 1922 PC 201 = 49 Ind App 


168, a Annavi v. Nara- . 
vana Annavi 1r 
{1880-1881) 8 Moo Ind App 529, 
Collector of Tasulipatam v. 
Cavaly V tanarainappa 13 
M. V. Krishan. for Appellant; P. 


Sivaramakrishnayya and S. Pictai, for 
Respondents. 

JUDGMENT:— The first defendant is 
the appellant. She unsuccessfully resist- 
ed the suit filed by the first respondent 
herein as plaintiff for possession of the 
suit properties together with past and 
future mesne profits. The plaintiff's case 
was that his father, the second defend- 
ant. effected a settlement deed Ex. A-2, 
dated 21-12-1959, in respect of the suit 
properties in favour of the first defend- 
ant nominally in view of the land ceil- 
ing legislation, that the said settlement 
deed was not intended to be acted upon, 
that as he was born on 2-5-1960, shortly 
after the settlement deed. he is entitled 
to avoid the said settlement deed execut- 
ed by the father, that even otherwise the 
second defendant had no power to ex- 
ecute a settlement deed in favour of the 
first defendant in respect of the copar- 
cenary properties. and that the first de- 
fendant cannot claim any title on the 
basis of the said settlement deed. It was 
also his case that the alienation made by 


“the first defendant of some properties in 


favour of the third defendant cannot also 
be valid as the first defendant had her- 
self no title to the suit properties, that 
the first defendant, notwithstanding the 
fact that she had no legal title to the 
suit properties, chose to take forcible 
possession of the properties in or about 
1963 and that, therefore. the was con- 
strained to file the present suit for pos- 
session, 

2. The appellant, first defendant. 
had contended inter alia that the settle- 
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ment deed Ex. A-2, came to be executed 
by the second defendant of his own free 
will and accord, that the settlement deed 
was real and in fact acted upon, that the 
took possession of the properties immedia~ 
tely after the settlement deed, that the 
plaintiff was not born on 2-5-1960 and 
that the plaintiff cannot challenge the 
settlement deed on any sround whatever. 
The first defendant also contended that 
she had effected improvements to the suif 
properties to the extent of Rs. 15,000 to 
the knowledge of the plaintiff. 


3. -The second defendant filed a 
written statement supporting the case of 
his son, the plaintiff, 


4, The third defendant contended 
that he is an unnecessary party to the 
suit as he was not interested in any of 
the suit properties, In view of this stand 
taken by him he was struck off from 
the array of parties, : 


5. On these pleadings the trial 
Court posed the following three substan+ 
tial issues for consideration: (1) whether 
the settlement deed Ex, A-2 executed by 
the second defendant in favour of the 
first defendant is a nominal document not 
intended to be given effect to; (2) whe- 
ther the plaintiff has been conceived on 
the date of the settlement deed executed 
by his father and if so, whether the 
settlement deed is valid and binding on 
him; and (3) whether the first defendant 
had improved the suit properties as cons 
tended by her. 


6. The trial Court held that the 
settlement deed came to be executed 
nominally in favour of the first defend- 
ant for some ulterior purpose, that it 
was not intended to be and has not in 
fact been acted upon and that the plain- 
tiff having been conceived even on the 
date of the settlement deed. the settlement 
deed by his father in favour of the first 
defendant covering coparcenary property 
cannot be valid in law. On the question 
of improvements the trial Court held 
that the first defendant has not adduced 
reliable and decisive material to esta< 
blish her case that she had in fact effected 
improvements to the suit properties. The 
trial Court, therefore, decreed the suit 
for ponsa with past and future mesne 
pro . 


7. On appeal, the Iower appellate 
Court also substantially agreed with the 
trial Court on all the issues and con= 
firmed the decision of the trial Court. 
In this second appeal the appellant seeks 
to canvass the correctness of the decision 
of the Courts below on all the points. 


8. Before dealing with the factual 
and legal contentions put forward on 
behalf of the appellant, it is necessary 
to set out a few facts for the purpose of 
appreciating those contentions, The first 


‘tiff, his 


A. L Rs 


defendant is the mother of the second -de« 
fendant, whose son is the plaintiff. There 
was a partition between the second de= 
fendant, his father Sabapathi and grand- 
father Kalyanasundaram under a parth 
tion deed Ex, A-1 dated 21-4-1955. The 
properties allotted to the second defend 
ant were set out in the C schedule there~ 
in, and those properties consisted of 31 
acres of wet land. 41 acres of dry land, 
2 houses and a half share in another house 
in Tanjore, three shop buildings in Tans 
iore and a half share in a rice mill, Af 
the time of the partition the second des 
fendant was only 21 years old. In 
or about June, 1959, the second dex 
fendant got married. The settlement 
deed Ex, A-2, dated 21-12-1959 has 
been executed by the second defend- 
ant whereunder all the 41 acres 
of dry lands allotted to him at the family, 
partition have been gifted to the settlee, 

mother. Though there was some cons 
troversy as to the date of birth of the 
plaintiff and as to whether he had been 
conceived on the date of the settlement 
deed, in view of the findings of fact given 
by the Courts below that the plaintiff was 
born on 2-5-1960, it has to be taken that 
the plaintiff has been conceived long bes 
fore the date of the settlement deed, 
Sabapathi, the husband of the first defend 
ant and the father of the second defend 
ant died on 5-2-1962. It is not in diss 
pute that till Sabapathi’s death, the plain- 
tiff, | mother and defendants 1 and 2 
all lived together and there were no dis- 
putes between them. It is only, after 
the death of Sabapathi disputes arose be- 
tween the parties when the first defend+ 
ant asserted her title to the suit proper- 
ties on the basis of the settlement deed, 
Ex. A-2. Ex. A-2 recites that it came 
to be executed by the second defendant 
in favour of the first defendant out of 
love and affection. On the date of the 
settlement deed the first defendant was 
living with her husband, Sabapathi who. 
had been allotted a similar share as thaf 
given to the second defendant under the 
partition deed Ex, A-1 and she was not 
therefore in need of any help from her 
son the second defendant. The second 
defendant therefore had no legal or moral 
obligation to make a provision for the 
first defendant either by way of maintens 
ance or otherwise. It is in these circum= 
stances the question as to whether the 
settlement deed Ex, A-2 was valid and 
acted upon has to be considered. 


9. As it is the first defendant who 
has taken a sift of the suit properties 
from a coparcener and seeks to set up 
title against the plaintiff, the non-alienat- 
ing coparcener, the onus is on her to 
prove that the giftistrue, valid and bind- 
ing on him. As already _ stated, the 
settlement deed merely indicates that it 
has been’ executed out of loye and af+ 
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fection. and no purpose has been mentioned 
in the document. The ‘plaintiff had alleg- 
ed that the second defendant executed 
the settlement deed only with a view to 
reduce his holding in view of the im- 
pending land ceiling legislation, that, 
therefore, the settlement deed was not 
really intended to benefit the first 
defendant and that it is only nominal and 
has not been acted upon. The Courts 
below have considered the various cir~ 
cumstances for taking the view that the 
settlement deed had mot been acted upon 
and that it was intended for some ulterior 
purposes. The fact that the second de~s 
fendant with his wife was living with 
his father and the mother, till his father’s 
death. and the first defendant’s assertion 
of her title to the suit pronari based 
on the settlement deed was only after 
the death of her husband, has been con= 
strued by the Courts below as indicating 
that the first defendant did not accept 
the gift and take possession of the pro- 
perties on the date of the settlement 
deed. They have also referred to the 
flact that all the kist receipts and other 
evidence produced by the first defendan? 
to establish her possession was only after 
1963, subsequent to the death of her hus~ 
band. Sabapathi and that she has not 
shown to have taken possession immedia~< 
tely on execution of Ex, A-2. The first 
defendant’s attempt to sustain the setile- 
ment deed on the ground that the same 
came to be executed to discharge a liabi« 
lity of Rs. 10,000 due by the second de= 
fendant in favour of his father or her 
alternate case that it should be treated 
as a provision for the marriage expenses 
of the second defendant’s two unmarried 
sisters had failed in both the Couris 
below in view of the fact that no such 
specific defence had been taken up either 
in the reply notice Ex, A-4 or in the 
written statement filed by her. The ques- 
tion whether a particular transaction is 
real and has been acted upon is one of 
fact and both the Courts below having 
specifically found on a consideration of 
the evidence in the case that the settle- 
ment deed Ex, A-2 has been executed 
nominally for some oblique purpose and 
that it was not intended to be acted upon, 
it is not possible for this Court sitting 
in second appeal to reappraise the evi~ 
dence with reference to that question. I 
have to. therefore, accept the finding of 
fact arrived at by the Courts below that 
the settlement deed was nominal] and has 
mot been acted upon, Even otherwise, I 
am inclined to agree with the finding of 
fact as it is sun eres by the evidence on 
record which has already been touched 
upon by me briefly. The first defendant 
has been found to have asserted her title 
and taken possession only in the year 
1963, after the death of her husband 
Sabapathi, There is no acceptable mate-+ 
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rial to show that she took possession of 
the properties settled on her immediately, 
on the execution of Ex, A-2, The sey 
cond defendant when he executed the 
settlement deed was only aged 25 and he 
cannot be presumed to have given away 
such large extent of properties in favour 
of his mother. who was not in needy cira 
cumstances. According to her own states 
ment, she was well maintained by hen 
husband, Scenery who had large in- 
come from his lands and buildings till 
his death. The finding of the Courts 
below that the settlement deed is nominal 
and has not been acted upon has theres 
fore to be accepted. Though this finding 
is sufficient for the disposal of the second 
appeal. as the counsel on either side have 
argued at length the legal question re+ 
lating to validity of the gift made by the 
nerona defendant in favour of his mother 
or coparcenary property, I propose to 
deal with the legal question as well, 


HO. At the time when the second 
defendant executed the settlement deed 
ne favour of the first defendant, the Plain- 

been conceived and was in the 
ea of his mother. In view of the ex- 
istence of the plaintiff as a coparcener, 
the power of the second defendant who 
is the manager of the joint family is 
limited and his alienation of coparcenary 
property would be voidable at the inst- 
ance of the plaintiff. The Supreme Court 
in Guramma Chanbasappa v. Mallappa, 
AIR 1964 SC 510, treated the following 
principles as well established— 


“A coparcener, whether he is natu= 
ral born or adopted into the family, ac- 
quires an interest by birth or adoption, 
as the case may be, in the ancestral pro- 
perty of the family. A managing mem-~ 
ber of the family hag power to alienate 
for value joint family property either for 
family necessity or for the benefit of the 
estate. An alienation can also be made 
by a managing member with the consent 
of all the coparceners of the family, The 
sole surviving member of a coparcenary 
has an absolute power to alienate the 
family property. as at the time of aliena- 
tion there is no other member who has 
joint interest in the family. If another 
member was in existence or in the womb 
of his mother at the time of the aliena- 
tion. the power of the manager. was cir- 
cumscribed as aforesaid and his alienation 
would be voidable at the instance of the 
existing member or the member who was 
in the womb but was subsequently born, 
as the case may be, unless it was made 
for purposes binding on the members of 
the family or the existing member con- 
sented to it or the subsequently born 
member ratified it after he attained majo- 
rity. If another member was conceived 
in the family or inducted therein by 
adoption before such consent or ratifica- 
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tion, his right to avoid the alienation will 
not be affected”. 


In the same decision, their Lordships of 
the Supreme Court considered the various 
Hindu texts as well as decided cases re< 
lating to the power of the managing 
member of a joint family to make a gift 
of the coparcenary property so as to bind 
the other coparceners and summarised the 
Jegal position thus: 


“The Hindu Law texts conferred a 
right upon a daughter or a sister. as the 
ease may be. to have a share in the 
family property at the time of partition. 
That right was lost by efflux of time. 
But it became crystallised into a moral 
obligation. The father or his representa- 
tive can make a valid gift, by way of rea~ 
sonable provision for the maintenance of 
the daughter, regard being had to the 
financial and other relevant circumstances 
of the family. By custom or by con- 
venience. such gifts are made at the time 
of marriage but the right of the father 
or his representative to make such a gift 
is not confined to the marriage occasion. 
It is a normal obligation and it continues 
to subsist till it is discharged. Marriage 
is only a customary occasion for such a 
gift. But the obligation can be discharg< 
ed at any time, either during the lifetime 
of the father or thereafter. It is not 
possible to lay down a hard and fast rule, 


prescribing the quantitative limits of such ` 


a gift as that would depend on the facts 
of each case and it can only be decided 
by Courts, regard being had to the over- 
all picture of the extent of the family 
estate, the number of daughters to be pro- 
vided for and other paramount charges 
and other similar circumstances”. 


In that case there were gifts made by 
the managing member in favour of his 
three wives, a daughter and a stranger, 
and the gift in favour of the daughter 
alone was upheld as being within the 
power of the managing member, The gifts 
in favour of the wives and the stranger 
were held to be invalid in law. Of course, 
two of the gifts’ made in favour of a 
wife were upheld on the ground that 
they came to be executed at a time 
when he was the sole surviving copar- 
cener. The gift in favour of the daughter 
was upheld on the ground that the father 
had a-moral and normal obligation to 
perform the marriage of his daughter and 
to offer gifts to her at the time of the 
marriage or-sometime thereafter and that 
the gift was within reasonable limits 
having regard to the extent of the copar- 
cenary property. 


11.. In an earlier decision of the 
Supreme Court in Kamala Devi v. Bachu- 
lal Gupta, AIR 1957 SC 434 the Supreme 
Court had to consider the father’s duty 
towards his daughter and pointed out that 


A.LR. 


it is the imperative religious duty and a 
moral obligation of a father. mother or 
other guardian to give a girl in marriage 
to a suitable husband and that it is a 
duty which must be fulfilled to prevent 
degradation, and that direct spiritual 
benefit is conferred upon the father by 
such a marriage. In that case the mother 
who was in charge of the estate of her 
husband gave certain properties to her 
daughter two years after her marriage 
end the properties so gifted were found 
to be a reasonable portion of the estate, 
The Supreme Court upheld the gift on the 
ground that a Hindu widow in possession 
of the estate of her deceased husband can 
make an alienation of a reasonable por- 
tion of the estate for religious acts which 
are not strictly essential or obligatory but 
are still. pious observances which conduce 
to the bliss of the deceased husband’s 
soul. In cases of essential or obligatory 
acts, it was held that if the income of 
the property or the property itself is nof 
sufficient to cover the expenses, she is en~ 
titled to sell the whole of the estate and 
that if a promise is made of such-a gitt 
by a father at the time of the marriage 
it is obligatory on his part to fulfil the 
promi: afterwards and it is not essential 
to make a gift at the time of the mars 
riage itself. On this question even ear~ 
lier the Privy Council has observed in 
Ramalinga Annavi v. Narayana Annavi, 
re ni 168 = (AIR 1922 PC 201) at p. 173, 


“Ihe father has undoubtedly the 
power under the Hindu Law of making, 
within reasonable limits, gifts of move+ 
able property to a daughter. In one case 
the Board upheld the gift of a small share 
of immoveable property on the ground 
oat it was not shown to be unreason= © 
a e”. 


In A. Perumalakkal v, Kumarasan alias 
Balakrishnan, AIR 1967 SC 569, there was 
a gift by the husband of certain ances- 
tral properties in favour of his wife said 
to have been made in fulfilment of his 
father’s wishes. The Supreme Court held 
that such a gift cannot be considered, as 
one made for pious purposes. In that 
case the Supreme Court considered the 
ambit of the words ‘pious purposes’ and 
expressed that so far as moveable ances-= 
tral property is concerned. a gift out of 
affection may be made to a wife to a 
daughter and even to a son, provided the 
gift is within reasonable limits. But so 
far as immoveable ancestral property is 
concerned, the power of gift is much 
more circumscribed than in the case of 
moveable ancestral property. A Hindu 
father or any other managing member 
has power to make a gift of ancestral 
immoveable property within reasonable 
limits for ‘pious purposes’. Though what 
is generally understood by ‘pious pur- 
poses’ is gift for charitable and religious 
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purposes the Courts have extended the 
meaning of ‘pious purposes’ to cover cases 
where a Hindu father makes a gift to 
his daughter in fulfilment of an ante- 
muptial promise made on the occasion of 
the settlement of the terms of her mar- 
riage and such gifts can also be made by 
the mother in case the father is dead. 


Their Lordships of the Supreme Court ` 


in that case saw no reason to extend the 
scope of the words ‘pious purposes 
yound that has already been done in the 


decisions in AIR 1957 SC 434 and AIR 


1964 SC 510. In that case it was con- 
tended that carrying out the wishes of 
the father by the son is a pious purpose 
and as such the gift made to the wife in 
pursuance of a wish expressed by the 
donor’s father should be upheld. 
Court negatived the plea and held that 
such a thing cannot be brought in within 
the ambit of ‘pious purposes’ as generally 
ungersinod in the various decisions. In 
D. Nagaratnamba v.. Kunuky Ramayya, 
AIR 1968 SC 253. there was a gift of cer- 
tain coparcenary property in favour of 
the donor’s concubine and the gift was 
sought to be supported on the ground that 
it came to be executed as a consideration 
for her past services. The Court held 
that though the gift was motivated by 
a desire to compensate the concubine for 
her past services. it cannot be held to be 
legally valid, 


12. The decisions of the Supreme 
Court referred to above clearly indicate 
the limits of the power. of the managing 
member to make dispositions by way of 
gifts. They have recognised as valid only 
those gifts which have been made by 
such managing member in favour of 
daughters, either at the time of the mar- 
riage or thereafter, in fulfilment of an 
earlier promise and they are not prepared 
to recognise any power in the managing 
member to make gifts of ancestral pro- 
perties in favour of any other person or 
for any other purpose. 


13. In Srinivasa Rao v. Seshacharlu, 
TLR 1942 Mad 42 = (AIR 1942 Mad 106) 
Venkataramana Rao. J. upheld an aliena- 
tion of a reasonable portion of the pro- 
perty by the daughter of a propositus to 
defray the marriage expenses of her 
daughter’s daughter whose parents were 
indigent on the ground that the purpose 
ig a pious and meritorious one according 
to Hindu system and that the expenses 
incurred therefor must be deemed to be 
expenses incurred for charitable or reli~ 
gious purposes, following the rule laid 
down by the Privy Council in the Col- 
lector of Masulipatnam v. osha Ven- 
cata Narainappa. (1880-1881) 8 Moo Ind 
App 529 at p. 551 that— 


“for religious or charitable purposes 
or (are) those which are supposed to con- 
duce to the spiritual welfare of her hus- 
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band, she (the widow) has a larger power 
of disposition than that which she pos+ 
sesses for purely wordly purposes”, 

In that case the question was in relation 
to the power of a Hindu widow to dis- 


-pose of her hushand’s property for meet- 


ing the expenses of the marriage of her 
daughter’s daughter so as to bind the 
ultimate reversioners and the ratio of that 
case cannot be said to apply to the facts 
of the case on hand which relates to the 
power of the managing member to make 
a gift of the coparcenary property. The 
learned counsel, however, relies on the 
fact that the performance of a marriage 
of a daughter’s daughter has been treated 
as a pious and meritorious act and con= 
tends that the settlement deed Ex, A-2 
executed by the, second defendant in 
favour of his mother should be treated 
as a pious and meritorious act so as to 
bind the plaintiff who is a non-alienating 
eoparcener, I cannot accept this conten- 
tion, for the settlement deed in question, 
on the facts and circumstances of this 
ease, cannot be treated either as a pious 
act or a meritorious act. In the decisions 
referred to above the Supreme Court has 
clearly. stated that the words ‘pious pur- 
poses’ cannot be extended any further 
and therefore the appellants attempt to 
bring a meritorious act within its ambit 
cannot be encouraged. In this case the 
mother, first defendant, as already stated. 
has been living with her husband who 
was in affluent circumstances, and she 
was not in need of any help or any pro« 
vision from the second defendant. One 
of the reasons given by the first defend- 
ant as the motive for executing the settle- 
ment deed is that there was no provision 
made for her in the partition deed 
Ex, A-1. First of all it is not normal or 
customary to make a separate provision 
for the wife of a coparcener in a joint 
family partition. Even otherwise, if the 
first defendant. is agerieved against the 
absence of a separate provision for her 
in the partition deed, she would have 
normally approached her husband, Sab- 
apathi for a suitable provision being 
made. The second defendant had no 
moral or legal obligation to make any 
provision for her so long as Sabapathi 
was alive. The first defendant has clear- 
ly admitted in her evidence that she is 
in enjoyment of the income from the pro- 
perties allotted to her husband even after 
his death. In these circumstances, the 
settlement deed executed by the second 
defendant cannot be said to be either 
pious or meritorious. It cannot be said to 
be a pious or meritorious act merely be- 
cause the settlee is the mother of the 
settlor. To make it pious or meritorious 
the settlee must be shown to be in indi- 
gent circumstances. But on the contrary 
the mother, first defendant is shown to 
have been as affluent as the second de- 
fendant himself, I therefore feel that the 


104 Mad. 


fearned counsel cannot seek any support 
from the decision in ILR 1942 Mad 42 = 
(AIR 1942 Mad 106). 


14. In Palvanna Nadar v. Annaa 
malai Ammal, 1957-1 Mad LJ 238 = (AIR 
1957 Mad 330) a Division Bench of this 
Court dealing with the limits of the 
powers of a Hindu father. to make a sift 
of joint immoveable property observed— 


“Though a father in an undivided 
Hindu Mitakshara family has full powers 
of disposition over his self-acquired pro 
perties, he has no such power in respect 
of joint family properties; but he can 
make within reasonable limits, by custom 
in the Madras Presidency. gifts, of im- 
moveable property of the joint family to 
his daughter on the occasion of her mar- 
riage and when she is departing from her 
parental home. This customary obliga- 
tion may be fulfilled later, if not fulfilled 
at the time of marriage, without point 
of time. not only by the father. but also 
by his widow or son taking over the 
estate from the father. These limits can= 
not be exceeded and the father has no 
power to make a gift of immoveable pro- 
perty to his daughter by purporting to 
make a settlement for the fulfilment of 
an obligation which has not arisen and 
which obligation might not at all arise to 
be fulfilled”, 

In the course of the decision the Tearned 
Judges have also stated— 


“We need not point out that a docu= 
ment purporting to settle even a portion 
of joint family properties on a second 
wife by way of sift as marriage portion 
ig not.valid. The special powers of a 
father do not extend beyond purposes 
warranted by the special texts. It is setil- 
ed law that a father has special powers 
over the moveable properties for indis« 
pensable acts of duty and over immove-« 
able properties for pious purposes. Since 
indispensable acts of duty mean and in= 
clude pious purposes, a father has no larger 
power over moveable properties than 
over immoveable properties except in the 
matter of gifts through affection, in spite 
of the difference in the terminology used 
by the texts. A gift to a daughter or any 
other relation is not for picus purposes”, 
The said decision has been followed by 
Veeraswami, J. (as he then was) in Siva- 
gnana Thevar. v. U. Thevar, AIR 1961 Mad 
356. wherein a gift by the manager of 
even a reasonable portion of immoveable 
property belonging to the joint family to 
a second wife as marriage gift or in 
anticipation of marriage has been held to 

invalid, 

15. From the above decisions it is 
seen that it is only gifts made by the 
managing member in favour of the 
daughters as a marriage provision either 
at the time of the marriage or later in 
pursuance of an earlier promise have been 
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held to be valid if the properties gifted 
e found to be reasonable having regard 

to the extent of the proportions of the 
foint family. But I have not been refer- 
red ło any case in which a gift by the 
managing member of the family in favour 
of any other person has been held to be 
valid on the ground of religious, pious or 
meritorious purpose. I therefore hold 
that the settlement deed in favour of the 
first defendant is invalid in law and that 
it cannot be upheld. even as regards the 

of the second defendant, 


16. On the question of improves 
ments both the Courts below held the 
first defendant has not adduced any res 
liable evidence to substantiate her claim 
for improvements, Though the first de+ 
fendant asserted that she had accounts 
for the expenses on improvements incurs 
red by her and had produced the same in 
Court. the accounts were not in fact pros 
duced before the Court. She has pros 
duced merely certain receipts for pays 
ment of various sums for the hiring of 
tractors and: for planting survey and 
boundary stones. But the first defend- 
ant herself has admitted that the receipts 
have been procured only after the notice 
Ex. A-3 has been issued by the plaintiff 
demanding possession of the suit proper- 
ties on the ground that the settlement 
deed Ex. A~2 is either nominal or invalid, 
Even if the receipts are admitted ‘to be 
true. they do not indicate mar the hiring 
of tractors was in relation to the suif 
lands. The Courts below have, therefore, 
rightly held that the documents relied on 
by the first defendant are not sufficient 
to ——— her claim for the improvee 
ments, 


17. The result is the decrees and 
fudgments of the Courts below are up- 
held and the second appeal is dismissed 


with costs, No leave. 
Appeal dismissed, 
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V. RAMASWAMI, J. ; 
C. A, Khaia Mohidden Sahib and 
others. Appellants v. The Madras State 
Waki Board and others, Respondents, 
Second Appeals Nos, 1432 of 1968 and 
1604 of 1969, Pie 21-1-1972 against decree 


of City Civil J.. Madras in A, S, No, 292 
of 1963. 


Index Note:— (A) Muslims Waki 
Act (1923). "S. 56 — Notice under this 


section is mandatory. 1966-2 Mad LJ 
104, Foll. (Para 8) 


Index Note:— (B) Muslims Wakf Act 
(1923), S. 56 — Where the notice neither 
Sets out the cause of action nor the relief 
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proposed to be claimed but only informs 
that it is intended to file a suit, it is not 
a proper notice, (Para 


Index Note:— (C) Muslims Wakf Act 
(1923), S. 56 — If notice is issued by 
only one of the plaintiffs and the suit is 
filed by him along with others, such a 
notice is not a proper notice under 
section, AIR 1947 PC 197, Rel, om. 

i (Para 5) 


Index Note:— (D) Civil P. C, (1908), 
©. 14, R 5 — A Samia of amiron 
issu to waiver of notice is not com~ 
potent whet the defendant has not filed 
amendment of written statement raising 
the additional plea. (Para 19) 
Cases Referred: Chronological Paras 
1966) 2 Mad LJ 104 = 79 Mad 
: LW 241, M. S. Wakf Board v. i 

Jamal Muhammad ES 8 
(1964) C. M. A. No, 299 of 1964 

(Mad), State Wakf Board. Madras : 

v. C. A, Khaja Ibrahim Saheb 5 
AIR 1947 PC 197 = 74 Ind App 

223. AL, AR, Vellayan Chettian 

v, Govt. of 


In S. A, No, 1432 of 1968: 


B. Ramabadran, for Appellant; M, 
Sattar Sayeed and S, L Sami Ullah. 
Respondents, - l 
In S. A, No, 1604 of 19693 
Sahib Ibrahim Ali Khan. for Aps 
lant; M, A. Sattar Sayeed, S. I, Sami 
lah and S. M, Hameed Mohideen, for 
(Respondents, 


JUDGMENT:-= Second Appeal No. 
432 of 1968 has been filed against the 
judgment and decree in A, S. No, 292 of 
1963 arising out of O. S. No, 2175 of 1959 
and the pleintifis are the appellants. 
S. A. No. 1604 of 1969 has been filed 
against the judgment end decree in A. S. 
No, 196 of 1967 arising out of O. S. 899 
of 1960 and the second defendant is the 
appellant, 


2 ©, S. No, 2175 of 1959 is a suit 
flor a declaration that the suit property 
measuring about 19 grounds and 321 sa. 
ft, described in the plaint schedule is not 
a wakf property and the defendant in 
that suit is the Madras State Wakf Board. 
O. S. No. 899 of 1960 was filed by one 
Mir Sardar Ali for a declaration that the 
property which was the subject-matter 
in O. S. 2175 of 1959 is a Shia wakf and 
that he was the mutavalli of the pro- 
perty end for an injunction restraining 
the defendants from interfering with his 
management of the property. The first 
defendant in thissuitisthe Madras State 
Waki Board ang tee ee o175 of 1959 
fis : first plaintiff in O, 5. o 
ers the third and fourth -defendants 

claimed to be lessees of the property under 


N 
fon 


Madras 5 - 
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the second defendant, Since the subject- 
matter in both the suits was identical 
property and the question whether it was 
wakf property or not was common, both 
the suits were tried together by consent 
of parties by the third Assistant Judge, 
City Civil Court, Madras, 

3. Since the controversy in these 
second appeals relates to the question of 
statutory notice under Section 56 of the 
Muslims Wakfs Act. the facts in respect 
of the same alone need be set out. In 
the plaint in O. S. 2175 of 1959 the plain« 
tiff pleaded that he issued a notice as 
required under Section 56 of the said 
Act and that had been served upon the 
Secretary of the Wakf Board. The Wak? 
Board did not traverse this allegation in 
the plaint in the written statement filed 
by it. Number of issues were framed, 
but, there was no issue relating to want 
of notice under Section 56 or the suffix 
ciency of the notice issued by the first 
plaintiff. - Both the suits were taken up 
for trial on 30-11-1962 as seen from the 
entries in the P Diary. W, L was ex- 
amined on that day. Exs, A-1 to A-10 and 
some of the defence documents were also 
marked. The trial was adiourned time 
and again and the evidence was closed 
on 22-3-1963 and the case was posted for 
arguments. At that stage, it appears. at 
the request of the defendant State Waki 
Board, the iri urt framed an addi- 
tional issue on 9-4-1963, It is as follows: 


"Is the suit bad for want of proper 
motice under Section 56 or has fhe de= 
fendant acquiesced in the validity or pro= 
priety of the notice?” 


The trial Court. after hearing arguments 
on all the issues and after a consideras 
tion of the oral and documentary evi- 
dence, dismissed O. S. No. 2175 of 1959, 
holding that the suit property was a wakf 
property and in O. S, 899 of 1960 it dec= 
Yared that it is a shia Wakf. On the 
finding that it is a shia wakf, O. S. 899 
of 1960 was decreed, The learned Third 
Assistant Judge City Civil Court. also 
gave a finding on the additional issue that 
the requirement of notice under Sec. 56 
is a condition precedent for maintaining 
a suit against the Wakf Board and that 
the defendant could raise that plea af 
any stage of the proceedings and in that 
view held that the suit was bad for want 
cT peice under Section 56 of the Wakf 


A The plaintiffs In O, S. 2175 of 
1959 filed A. S. 292 of 1963 against the 
dismissal of the suit in O. S. 2175 of 1959. 
The second defendant in O. S. 899 of 
1960 who was the first plaintiff in O. 5. 
2175 of 1959 also filed A. S. 284 of 1963 
against the decree and judgment in O, S. 
899 of 1960 since that decree gave a dec« 
Jaration that the suit property is a Shia 
wakf. Both the appeals were heard tox 
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gether by the Principal City Civil Judge, 
Madras. When the appeals were heard, 
it appears that both the parties agreed 
that for a better and proper disposal of 
the case. some more evidence is neces- 
sary and on that ground he set aside the 
judgment and decree in O. S, 2175 of 
1959 and 899 of 1960. While so setting 
aside and remanding the matter for a 
fresh trial, the learned Principal City 
Civil Judge also directed that the trial 
Judge shall consider the question whe- 
ther the objection taken on behalf of 
the State Wakf Board on the question of 
notice under Section 56 of the Act “at a 
very late stage in the trial of the case 
could be deemed to have been waived 
by the Wakf Board as contended for on 
behalf of the appellants”. 


5. The State Wakf Board filed 
C. M. A. No. 299 of 1964 (State Wakf 
Board. Madras v, C. A. Khaja Ibrahim 
Saheb) against A. S. No, 292 of 1963, 
which arose out of the judgment and 
decree in O. S. 2175 of 1959, in which 
it was contended that since the question 
of notice under Section 56 goes to the 
root of the jurisdiction of the Court, the 
learned Principal City Civil Judge ought 
to have considered and given a finding 
before he remanded the suit for fresh 
trial on the merits. This Court accepted 
the contention of the State Wakf Board, 
allowed the C. M. A, No, 299 of 1964 by 


‘an order dated 8-3-1966 and directed to 


take A. S. 292 of 1963 on the file and 
dispose of the same after giving a clear 
finding on the question of notice or 
waiver of notice under Section 56 of the 
Act. After this order of remand in 
C, M. A. 299 of 1964, the Principal City 
Civil Judge again took A, S. 292 of 1963 
on file and by his order dated 2-8-1966 
held that the suit was bad for want of 
motice under Section 56 and that the State 
Wakf Board had ao waived the notice 
under the Act. A, 1432 of 1968 was 
filed on 30- 1968 - against order, 
dated 2-8-1956 in A, S, 292 of 1963. 


6. In the meanwhile, O. S. 899 of 
11969, which was remanded in pursuance 
of the order dated 10-7-1964 in A. S. 284 
of 1963. was taken on file and after hear- 
ing the arguments, the suit was dismis- 
sed on 25-3-1967. holding that the suit 
property did not constitute a wakf at all 
and that, therefore, the question whe- 
ther it was Shia Wakf or not did not 
arise. Aggrieved by this order. the State 
Wakf Board, which was the first defend- 
ant in this suit filed A. S. 196 of 1967 on 
19-7-1967. This appeal was allowed on 
16-4-1968 on the ground that the finding 
of the trial Court in O. S. 2175 of 1959 
that the suit property was wakf pro- 
perty is res judicata. He also held on 
merits that the suit property is wakf 
property, apart from the finding that the 
suit is barred by res judicata on the ques-~ 
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tion whether the property is wakf or not. 
Though. by the time when this appeal 
was disposed, of, the second appeal A. S. 
1432 of 1968 was filed and pending in this 
Court. it did not appear that this fact was 
brought to the notice of the lower aps 
pellate Court. 


7. The second defendant in the 
suit has filed S. A. 1604 of 1969 against 
the judgment and decree in A. S. 196 
of 1967. The learned counsel for the ap~ 
Pellants in these appeals raised four main 
contentions, Firstly. he submitted that 
the notice required under Section 56 of 
the Act was not mandatory. Secondly, 
in. fact, the plaintiffs have issued a valid 
notice and the notice was not defective 
in any way. Thirdly. that the appellants 
filed an application for deleting plaintiffs 
2 to 6 from the array of parties in order 
to make the suit competent, but that wag 
wrongly rejected by the lower appel- 
late Court. And lastly, the State Wakf 
Board having not raised the plea of 
notice in the written statement shall be 
deemed to have waived the notice under 


_the Act. 


8. Though the Iarned counsel seri- 
ously contended that the notice under 
Section 56 of the Act was not mandatory, 
I do not think it requires any serious 
consideration. Section 56, which is 
analogous to Section 80. Civil P. C. came 
up for consideration in this Court in the 
decision reported in M, S. Wakf Board 
v. Jamal Muhammad 1966-2 Mad LJ 
104, wherein it was held that the notice 
under Section 56 is mandatory. his is 
a decision by a Division Bench of this 
Court and, therefore, the point does not 
call for any further consideration. 


9. There could also be no dispute 
that the notice which has been marked 
as Ex. A-49 in this case is defective and 
mot a valid notice that was contemplated 
under Section 56. In this notice, while 
calling for the return of certain docu- 
ments filed by the first plaintiff with the 
Commissioner for Wakf, at the time of 
the survey held by him. stated that he is 
finally issuing that notice informing the 
Secretary Wakf Board that he intended to 
file a suit in the Civil Court under Sec- 
tion 6 of the Wakf Act for final decision 
on the question whether the property 
is wakf or not. The notice neither set 
out the cause of action nor the relief 
which he proposed to claim in the suit, 
mor does it clearly state that it is a suit 
notice. It only informs that he intends 
to file a suit and it is not a suit notice 
itself. Further, the notice was given by 
only the first plaintiff and not a notice 
issued by all the plaintiffs. There are six 
plaintiffs in this suit. It is well settled 
that if a notice is issued by only one of 
the plaintiffs and the suit is filed by the 
person who gave the notice along with 
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others. such a notice is defective and 
could not be said to comply with the re- 
quirements of Section 56. Vide the deci- 
sion ereed under Section 80 Civil P. C. 
in AL, Vellayan Chettiar (decd) v. 
Govt. of NA 74 Ind App 223 = (AIR 
1947 PC 197) and the decision of this 
Court itself in this proceeding in A. A. O, 
299 af 1964. But, what the learned coun- 
sel for the appellant would contend is 
that the first and second plaintiffs are the 
sons, plaintiffs 3 to 5 are the daughters 
and the sixth plaintiff is the widow of one 
Abdul Azeez. The plaintiff claimed in 
the suit that the property belonged to 
Abdul Azeez to whom the plaintifis are 
the legal representatives and it is not a 
wakf property. Since according to him, 
there is a unity of title, it would be 
enough if one of the plaintiffs issued a 
notice contemplated under Section 56 of 
the Act. In my view this contention is 
mot well founded. It is only in cases 
where the unity of the cause of action or 
the right is vested in a group of persons; 
that they are entitled to file one suit as a 
group. If the cause of action for each 
of them were different the suit will be- 
come bad for multifariousness and it will 
be open for attack on other grounds as 
well. In the decision reported in 74 Ind 
App 223 =. (AIR 1947 PC 197) the Privy 
Council clearly held thet if a suit is filed 
by the person who issuéd the notice and 
another. that notice is invalid. In the 
circumstances, I have no doubt that the 
notice issued under Ex. A-9 was defec- 
tive and did not comply with the require- 
ments of Section 56 of the Act. The 
third contention of the learned counsel 
is not borne out by any record or facts. 
He, would only rely on a ground raised by 
him in the second appeal in 1432 of 1968. 
He has not produced any application or 
order thereon made by the lower ap~ 
pellate Court rejecting his plea to per- 
mit the withdrawal of the suit in so far 
as plaintiffs 2 to 6 are concerned. 


10. But the learned counsel is well 
founded,in his contention that in the facts 
and circumstances of this case. the State 
Wakf Board shall be deemed to have 
waived the notice required under S. 56. 
In this connection, it is necessary to note 
a few more facts. The publication under 
Section 5 of the Act notifying the suit 
property as Wakf property was made on 
20-5-1959. The period prescribed for 
filing a suit to set aside or modify this 
order under Section 6 of the Act was one 
year from the date of publication. The 
suit was actually filed on 5-8-1959 within 
a period of three months. The written 
statement itself was filed in the suit on 
24-12-1959. It is rightly contended by 
the learned counsel for the appellant that 
if the plea had been raised by the State 
.Wakf Board in the written statement filed 
on 24-12-1959, the plaintiff could have 
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withdrawn the suit and issued a notice 
and then filed a fresh suit within the 
period prescribed under Section 6. Fur- 
ther on the pleadings no issue arises as 
to the question whether there was a 
valid notice or waiver of that notice. 
Before the defendant asked for 3 
of the additional issues he had not filed 
any application for amendment of the 
written statement raising the additional 
plea. In the absence of amendment to 
the written statement. no plea could 
arise in this matter. It therefore, follows 
that the additional issue framed by the 
trial Court was not called for. 


11. In the foregoing circumstances, 
the judgment and decree in A, S. 292 of 
1963 is set aside and second appeal 
No, 1432 of 1968 is allowed with costs and 
the matter is remanded to the lower ap- 
eis Court for a fresh disposal on 
meri 


12. Tt is not disputed. that if the 
additional issue does not arise and also 
on the fact that second appeal No, 1432 
of 1968 was pending at the time A. S. 
196 of 1967 was disposed of by the lower 
appellate Court, the order of the lower 
appellate Court holding that the suit is 
barred by res judicata is unsustainable, 
Of course, the ‘learned counsel for the 
respondent would point out that the 
lower appellate Court also gave a find~ 
ing on the. pee, but, in view of the 
order in S, 1432 of 1968, a ea dis- 
posal of a entire matter by the lower 
appellate Court becomes necessary. S, A. 
1604 of 1969 is accordingly allowed. The 
judgment and decree in A, S., 196 of 1967 
is set aside and the appeal before the 
lower appellate Court is restored to file. 
The appeal A. S, 196 of 1967 and 292 of 
1963 will be disposed of afresh by the 
lower appellate Court; court-fee paid on 
the memorandum of second appeals be 
refunded to the respective appellants. 
There will be no order as ta costs in S. A, 
1604 of 1969. No leave. i 

s Appeal allowed, 
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Index Note:— Civil P, C. (1908), 
O. 21. R. 90 — An application to set aside 
a sale lies under this rule even after the 
sale has been confirmed and sale certi- 
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Se Tye Ka 
AIR 1963 Mod. 201 = (1963) 1 Mad 
LJ 65, Official Receiver v, P. R, 
M. & Co. 


{1959) 2 Mad LJ 212 = 72 Mad LW 
138, Ramaswami der v z 
Muthuvel Gounder 0 
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Ko 


LJ 10. Bojianna v. Kristappa 4, 10 
AIR 1993 PC 93 =. 45 Mad LJ 
farasingh~ 


403, Baliram Singh v. N 
das 


K, N. Srinivasan, for Appellants; 
M. V. Krishnan, for Respondent. 


JUDGMENT (17-12-1971):— The auc 
tion purchaser is the first appellant. The 
decree holder is the second appellant, 
The judgment debtor. respondent herein, 
filed an application in E. A, 669 of 1969 
under Order XXI. Rule 90. Civil P, C, 
to set aside the Court auction sale held 
on 25-6-1969. It was alleged in that ap- 
. plication that the property worth about 

Rs. 7,000/— has been knocked down for 
Rs. 701/-, that no proper advertisement 
had been made before the property was 
brought to sale, that fraud was played 
upon the Court in order to make the 
property be knocked down for a low price 
and mat there was no need to furnish 
security to set aside the sale. The decree~ 
holder, second appellant herein, filed a 
counter stating that there were no merits 
in the application and that the same had 
been filed with a view to protract the 
execution Dronen and delay me rea~ 
lisation of the decree amount, E, A. 669 
of 1969 was heard by the District Muns 
sif, Chingleput, who held that the pro- 
clamation of sale and sale were in 
order and -thus dismissed the application. 
Aggrieved by the order of the District 
Munsif, the judgment-debtor preferred 
C. M. A, 13 of 1970 before the District 
Judge. Chingleput, The District Judge 
held that in the sale proclamation no 
encumbrances have been mentioned, that 
the revenue assessed upon the land has 
not been noted, that the value mentioned 
by the judgment-debtor in his counter to 
E. A. 224 of 1969 has not been mentioned, 
that even the decree-holder’s valuation 
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‘was mot given and that the proclamation 
suffered from material irregularities, Thus 
he allowed the appeal. Aggrieved by the 
decision of the District Judge, Chinglepuf, 
the auction purchaser and the decrees 
holder have preferred this civil miscel« 
Janeous second appeal, 


2. Thiru K, M, Srinivasan, the 
learned counsel for the appellants, sub< 
mitted thet there cannot be any setting 
aside of the sale under O, XXI, R. 90, 
Civil P, C. in view of the fact that the 
sale has taken place and confirmation 
of the sale has also been made with the 

e of a sale certificate and possession 
being handed over to the auction purs 
chaser. The learned counsel has also 
stated that there is no substantial injury. 
caused to the judgment-debtor for setting 
aside the sale and that the District Judge 
has taken extraneous matters into con+ 
sideration in setting aside the Court auca 
tion sale. It has also been further sub« 
mitted by the learned counsel that there 
is no allegation made in the application 
filed under Order XXI, Rule 90, as to the 
substantial injury alleged to have been 
caused to the judgment-debtor, 


3. Thiru M., V. Krishnan. the 
fearned counsel for the judgment-debtor, 
supported the judgment of the District 
Judge and submitted that there is a clear 
reasoning given by the District Judge for, 
his setting aside the Court auction sale 
and that there is no difficulty in coming 
to the conclusion mel toe District Judge 
who disposed of the C, M. A.. has clearly 
found the substantial injury caused to 
the judgment-debtor in the holding of 
the Court auction ale The learned 
counsel for the respondent also submitted 
that this appeal u not maintainable since 
the order passed by ‘the District Munsif 
and the one by the District Judge arose 
out of an application under Order XXI, 
Rule 90 and that the order passed under 
Order XXI, Rule 90 has to be construed 
to be one passed under O, XXI, R. 92 
and hence the same comes under 
Order XLIII, Civil P, C. and as such there 
cannot be any second appeal against the 
order in C .M. A, 13 of 1970. 


4, Thiru K. N. Srinivasan, in sup« 
port of his contention that a sale once 
confirmed, cannot be set aside. cited the 
decision in Bojjanna v. Kistappa, 1947-1 
Mad LJ 10 = (AIR 1947 Mad 268). In 
that decision, a Bench of this Court has 
stated that a Court has no power under 
Section 151, Civil P, C. to cancel a sale 
in execution after it has been confirmed, 
on the ground of a fraud on the court 
in the matter of the valuation of the 
property sold, which fraud had not been 
the subject-matter of an application under 
Order XXI, Rule 90, proved within the 
time allowed. The court further held 
that the Code having given a specific re 
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medy, e court cannot be presumed to 
have an inherent power overlapping or 
running parallel to the procedure laid 
down in the code. But as far as the 
present case is concerned, this decision 
has no relevance to the proposition stat- 
Se by the learned counsel.for the appels 

5. The umes counsel also read 
Section 65, C. C, to support his con~ 
tention, in 65 makes it clear that 
the property sold becomes vested with 
tthe purchaser from the time when the 
property is sold and not-from the time 
when the sale becomes absolute. I do 
not think there is any relevance in quot- 
ing this section for the proposition sef 
uP Rad the learned counsel for the appel~ 
ant, 


6. Mr, K. N, Srinivasan, the 
[earned counsel for the appellant, cited 
the decision In Jamakraj v. Gurdi 
Singh, 1968-1 SCJ 222 wherein the 
Supreme Court took up for determina 
tion the question as to whether a sale 
of an immoveable property in execution 
of a money decree ought to be confirmed 
when it is found that the ex parte de- 
cree which was put into execution has 
been set aside subsequently. That was 
a case in which subsequent to the court 
auction sale the decree was reversed, by. 
the appellate court. The judgment-deb-~ 
tor in that case did not take out any 
application under Order XXI, Rule 89, 
or 90, Civil P. C.. to set aside the auc~ 
tion sale. In those circumstances, the 
Supreme Court held that it is the duty. 
of the court to protect the auction pur~ 
chasers irrespective of the fact that the 
decree has been reversed by the appel~ 
late court. In the view. the Supreme 
Court found that the sale has to be con~ 
firmed. But in that case it has been ob- 
seryed that the Civil Procedure Code, 
1908. makes ample provision for the pro-+ 
tection of the interest of the judgment-~ 
debtor who feels that the decree ought 
not to have been passed against him and 
that the judgment debtor not having re- 
sorted to the provisions of Order XXI, 
Rule 89 it must be held that the auc-~ 
tion purchaser was entitled to a confir~ 
mation of the sale notwithstanding the 
fact that after the holding of the sale 
the decree had been set aside. Theres 
fore, it is clear that the judgment deb“ 
tors right to set aside the sale is al- 
‘ways reserved unde Order XXI, Rules 89 
and 90, Civil P. Hence the above 
decision of the Supreme Court cannot be 
of any avail to the appellant, 


7. The decision reported în Radhey 
Shyam Behari, 1971-1 SCJ 650 = 
TATR 1971 SC 2337) cited by Thiru K. N. 
Srinivasan, supports the case of the 
judgment debtor (respondent), inasmuch 
as the right to set aside the sale under 
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the provisions of Order XXI. Rule 90 are 
always available, The decision, after 
setting out the rights of the judgment 
debtor, proceeds to state that the deci~ 
aon under Order XXI. Rule 90, Civil 

C. by a single Judge is a “iudement’ 
aA the meaning of clause 10, Letters 
Patent of the Allahabad High Court and 
as such Letters Patent Appeal against 
that en was reais 


Baliram Singh v, Narasingdas, 
45 Mad LJ 403 = Ging 1923 PC 93) deals 
with Order XXI. Rule 90, Civil P. C. 
and states thaf to set aside a sale sub= 
stantial injury must be proved. There 
is absolutely mo dispute with regard to 
this proposition. since the proviso to 
Order XXI, Rule 90 itself mentions the 
same, 


9. Im the application by the Tudga 
ment oa under Order XXI. Rule 90, 
Civil P there is a clear averment in 
eee ‘4 of the application to the ef= 
fect that there was no proper advertises 
ment for the sale, that due to improper 
advertisement the sale was mot, known 
to many of the villagers, that since the 
auction was held fraudulently the pros 
perty, which would have fetched more 
than Rs. 7,000 has fetched a very low 
amount of Rs. 701 and that the same 
should be set aside on that account, The 
District Judge, no doubt, in many parts 
of his judgment. has adverted to the 
defects which were anterior to the publi- 
cation and conducting of the sale as cons 
templated under Order XXI, Rule 90: 
but he has definitely taken into consi~ 
deration the very low price fetched in 
‘the auction; the failure to announce the 
sale by beat of tom-tom and other mate 
rial irregularities and fraud in publish~ 
ing and conducting the sale. The Dis- 
trict Judge has also given a finding to 
the effect that the judgment debtor has 
been damnified by the sale of the pro- 
perty for a low and inadequate price. 
In the teeth of such a clear finding, I 
do not think that the other. discussions 
made by the District Judge regarding 
the defects in the proclamation of sale 
will in any way affect the order. There 
is a clear averment in the application 
under Order XXI. Rule 90 that the sale 
has been fraudulently conducted and 
there is a clear finding by the Distric# 
Judge that the judgment debtor has been 
damnified by such sale, 


-~ IQ- Thiru K. N. Srinivasan cited 
the decisions in Natarajan v. Chandulal 
Amarchand, 1971-1 Mad LJ 474. Rama= 
lingam Pillai v. Sankara Iyer, 1964-2 Mad 
LJ 229 = (AIR 1964 Mad 424); Official Re- 
ceiver v. P. M, and Co., 1963-1 Mad 
LJ 65 = (AIR 1963 Mad 201) and Rama- 
swami Gounder v. Muthuvel Gounder, 
1959-2 Mad LJ 212 and argued that a 
second ap will lie in view of 
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the fact that there was a clear allega- 
tion of want of notice, Natarajan v. 
Chandmul Amarchand, 1971-1 Mad LJ 
474 according to Thiru K. N. Srinivasan, 
clearly states that a sale without notice 
is a nullity and as such the application 
filed can be construed as one i under Sec- 
tion 47, Civil P. C. If it is one under 
Section’ 47, Civil P. C.. Thiru K. N. Sri- 
nivasan stated that a second appeal will 
lie following the above decisions, Neverthe- 
less, the learned counsel submitted that 
in view of the fact that the sale certificate 
has been issued, there is no question of 
setting aside the sale. Thus the argu- 
ment of Thiru K. N, Srinivasan proceeded 
on the footing that the application filed 
by the judgment debtor must be consider- 
ed as one under Sec. 47, Civil P, C. No 
doubt, he started his argument by stat- 
ing that if the sale has been confirmed 
and a sale certificate issued, moe is no 
question of setting aside the sale under 
Order XXI, Rule 90. Civil P, C. I am 
of the view that an eatin will lie 
under Order XXI, Rule 90. to set aside 
the sale even after the sale has been 
confirmed and sale certificate issued, 
The decisions in 1947-1 Mad LJ 10 = 
(AIR 1947 Mad 268) and 1968-1 SCJ 222 
= (AIR 1967 SC 608) do not lend any 
support to the proposition advanced by 

u K. N. Srinivasan. I have discus~ 
sed these cases supra for the purpose of 
fortifying my view that an application 
under Order XXI, Rule 90, Civil P, C. 
will lie to set aside sale even in cases 
where the sale has been confirmed and 
the sale certificate issued, 


11. In Ramathal v, Nagaratnam= 
mal. 1967-1 Mad LJ 260, a Bench of 
this court held that restoration of an 
application under Order XXI. Rule 90, 
Civil P. C. automatically operated to 
vacate or render ineffective the earlier 
order confirming the sale held in pur- 
suance of a final decree in a mortgage 
action, In Nagendra Iyer v. Varadaraja, 
AIR 1965 Mad 198. a Bench of this court 
has confirmed the decision of a single 
Judge and held that there was’ gross 
under-valuation of the property, that the 
price ised was far below the market 
price and thereby a substantial injury 
was caused to the judgment debtor and 
on that ground set aside the sale, Con- 
sidering the facts in that case, it is clear 
that the price fetched by the sale of the 
property in that case was far below the 
market price and thereby a substantial 
injury was caused to the judgment deb- 
tor. Taking into consideration the above 
decision, there is no difficulty in com- 
ing to the conclusion that the sale in the 
present case has to be set aside under 
Order XXI. Rule 90, Civil P., C, in view 
of the finding of the District Judge that 
the judgment debtor hag been damnified 
by such a sale, 
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12. In view of n my finding that the 
sale has to be set aside. the question as 
to the maintainability of the civil mis< 
cellaneous second appeal assumes litile 
importance, The question as to whether 
en- order passed under Order XXI, Rule 
90. Civil P. C. will strictly come under 
the ‘appealable orders’ under Order XLITI 
attracting the prohibition under Sec, 104, 
Civil P. C. is an arguable question which 
I leave open. 

13. The civil miscellaneous second 
appeal is dismissed. but, without costs. 

_ (This appeal having been posted for 
being mentioned the court made the fols 
lowing Order: (19-1-1972))} 


14. I delivered the judgment in 
the above appeal as early as 17-12-1971. 
Mr. K. N. Srinivasan, learned counsel 
for the appellant, has placed this matter 
again on a letter filed by him for the 
purpose of certain clarification. He wants 
to delete paragraph 13 of the lower ap« 
Pellate court judgment which states that 
the judgment debtor can deposit the en- 
tire amount under Order 34, Rule 5. Civil 
P. C. before the trial court. The lower 
appellate court’s order further gives cers 
tain reliefs on such deposits. Sri M, V, 
Krishnan the learned counsel for the res« 
pondent correctly contends that there is 
absolutely mo ground taken for this dele~ 
tion in the grounds of appeal filed by 
the appellant herein. I am not prepared 
to express any opinion with regard to 
the observation made by the lower am 
pellate court in paragraph 13 of its judg- 
ment. It is sufficient to dispose of the 
present contention on the ground that 
the appellant in the above civil mis« 
cellaneous second appeal has not ‘taken 
up any ground regarding the same in 
his grounds of appeal. In that view, 
there is mo meed to change any portion 
of my judgment rendered in C. M. A, 
No, 3 of 1971 on 17-12-1971, 


Order accordingly, 
ene amas 
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Swaminathan Ambalam, Appellant v. 
P, K. Nagaraja Pillai, Respondent, 


Second App. No. 1390 of 1969, D/« 


9-12-1971. eres decree of Sub. Jue 
Pudukottai in A, S, No. 45 of 1968. 
Index Note:— Civil P, C. (1908), 


Order 20, Rule 4 (2) — Failure to state 
points for determination and to discuss 
evidence on points in controversy vitiates 
the judgment, which cannot be said to be 
a ‘judgment’. (Para 7) 


Brief Note:— Where in appeal the 
fudge in a very short judgment dismissed 
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the appeal agreeing with the decision of 
the trial court without: i any 
points for determination and applying 
his mind independently of the judgment 
of the trial court and without any dis= 
cussion of the evidence, such a judgment 
is vitiated in its failure to state the 
points arising for determination and dis- 
cuss the evidence on matters in contro< 
vVersy. (Para 7) 

K. Parasaran- and V. Krishnamurthi, 
for Appellant; V. C. Veeraraghavan. for 
Respondent. ‘ 

JUDGMENT :— The defendant is the 
appellant, The suit is for a declaration 
of the plaintiffs title to the suit pro« 
perty and for possession. The suit pro- 
perty originally belonged to Ramalingam 
Pillai and this wife Pattammal. They 
mortgaged the same to Lakshmi Bank- 
ing Corporation (P.) Ltd. The mortgagee 
represented by voluntary liquidator Sri 
Sundaresa Iyer filed O, S. 106 of 1957 
on the file of the District Munsif, Pudu- 
kottai on the said mortgage and obtained 
a decree, In execution of the said de- 
cree, he purchased the property and took 
delivery on 9th July 1959. The defen- 
dant was in occupation of the shed 
covered by asbestos at that time as a 
licensee and when informed about the 
purchase. he vacated and gave possession 
to the auction purchaser. Delivery was 
made with reference to the boundaries 
and the defendant has signed the delix 
very receipt. After delivery, the liquis 
dator died and Sri A, R. Krishnamurthi 
Tyer, Advocate, was appointed liquidator 
in his place, While he was in possession 
of the property on 17-1-1961, he sold the 
property to the plaintiff, he having sold 
the bricks and stones and the asbestos 
sheets to the plaintiff.a few days before the 
sale. Taking advantage of the plaintiff’s 
absence from Pudukottai the case of the 
plaintiff is that the defendant trespassed 
into the suit property and occupied a 
Toom and refused to vacate the same 
without any manner of right, title or 
interests in any portion of the propertv 
and when he was asked to vacate. ne 
threatened to cut the fruit bearing 
trees and the present suit is filed for 
declaration of the plaintifi’s title and for 
possession. . 


2. The defendast denied the tres- 
pass and contended that he was in open, 
continuous possession of the property for 
over 16 years, that he has perfected his 
title by adverse possession, that he did 
mot sign the delivery receipt. that ' the 
plaintiff has not acquired title to the 
suit property, that neither the plaintiff 
nor his predecessors-in-title were in pos 
session of the suit property within twelve 
years prior to the suit, that the property, 
never vested in the liquidator A. R. Kri- 
shbnamurthi Iyer and that the sale in 
favour of the plaintiff is invalid, .- 
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_ 3 The trial court framed five 
issues and on 7-6-1962 decreed the suit 
as prayed for. 


4, The defendant filed A, S, 33 of 
1962 to the Subordinate Judge, Pudu- 
kottai and the learned Judge allowed the 
appeal and the plaintiff filed S, A, 255 
of 1963 to the High Court and the learn- 
ed Judge allowed the appeal and remand- 
ed the suit for fresh disposal observing as 
follows— i 

“The defèndant will be given an op- 

portunity to make out an exact case as 
to the extent. which he claims and is in 
possession, The plaintiff also would have 
an opportunity to let in any evidence that 
he might consider necessary in order to 
prove that what he purchased is 2-05 
acres of land, comprised within the 
boundaries given in his sale deed and 
mentioned in the plaint schedule. There 
y be no order as to costs, The find- 
ing with regard to the possession is also 
set aside, The whole question will be 
reconsidered after giving an opportunity 
to the parties to let in evidence.” 
After remand the defendant filed an ad- 
ditional written statement. Two addi- 
tional issues were framed and the learn- 
ed Judge after consideration of the en- 
tire evidence held that the plaintiff’s case 
of defendant’s trespass on the suit pro- 
perty is true and that the plaintiff has 
Zot title to the entire property that is 2 
acres 5 cents, that the plaintiff and his 
predecessors-in-title have been in pos- 
session of the suit property within 
twelve years prior to the date of the 
suit, that on 9-7-1959, the entire pro- 
perty was delivered to the liquidator. In 
igh Seas the suit was decreed as pray- 
e Or, . 


_. 5. The defendant filed A, S. No. 
45 of 1968 and the learned Judge in a 
very short judgment dismissed the ap- 
peal agreeing with the decision of the 
trial court. The defendant has filed the. 
above second appeal, 


6. The contention of the learned 
counsel is that the entire judgment is 
vitiated by (1) the learned Judge not 
framing -the point arising for determina- 
tion as required by Order 20, Rule 4, 
sub-clause (2) of Civil Procedure Code, 
(2) but merely stating that ‘the evidence 
on the side of the plaintiff satisfactorily 
shows that the entire property as men- 
tioned in Ex. A 2 was delivered to the 
liquidator on 9-7-1959. - The evidence of 
P, Ws. 1, 2. 3 and 4 Exs. P.1, A.4, A.5 
(A-2) clearly establishes this aspect.” 
without any discussion. The judgment 
does not show that the learned Judge 
applied his mind independently of the 
judgment of the trial court and came to 
an independent conclusion; and (3) the 
Judgment is so brief as not to disclose 
the point for determination or any dis- 
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cussion of the evidence. The contentions 
of the learned counsel are well founded, 


T. In S. A, 1323 of 1969 arising 
out of another judgment of the same 
learned Subordiate Judge which also did 
mot state the points arising for determi- 
mation or discuss the evidence I hold 
that the judgment of the learned Judge 
cannot _be said to be a judgment and 
that it is vitiated by its failure to comply 
with the requirements of Order 20, Rule 
4 (2). Civil P, C, For the same reasons, 
T consider that the judgment in the pres 
sent case is also witiated in its failure 
to state the points arising for the deter+ 
mination and discuss the evidence on 
matters in controversy. 


8. In the result, tie Tudgment of 
the learned Subordinate Judge is sef 
aside and arg Subordinate Judge, Pudu~ 
kottai, will take the appeal on his file 
and proceed to dispose it of according to 
law, in the light of the observations conx 
tained above. The costs of the second 
appeal will be provided at the final hear- 
ing of the appeal. The appellant will be 
entitled to the refund of the court-fee 
maid on the memorandum of appeal. No 


leave. 
Appeal allowed:Case remanded, 
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ISMAIL, J, 
V. P. G, Murugesan Pillai, Appellant 
v. State of Madras, Respondent, ; 
Second Appeal No, 1494 of 1969, DJ- 
2-12-1971, against decree of Sub 
Nagapattinam in A, S, No, 24 of 1968. 
Index Note:— (A) Land Acquisition 
Act (1894), Section 18 «= Bar of suit for 
compensation. 


Brief Note:= (A) A suit for compen= 
sation for land taken possession of in ex- 
cess of land acquired under the provis 
sions of the Act is maintainable, In such 
a situation Section 18, in terms, has no 
application, (Para 6) 

Index Note:= (B) Boards Standing 
Order Appendix VII No. 34-A, paras 
graph 13 (a) — Applicability, 


.. Brief Note:— (B) Instructions con= 
tained. in appendix VIII to BSO 34-A can 
apply only when there is a difference 
between the registered area and actual! 
area available of.a survey number and 
it has no eee to the sub-division 
of a survey num (Para 5) 

R. G. Rajan and T. Manoharan, for 


Appellant; Asst. Govt, Pleader, for Ress 
pondent, 


JUDGMENT :— The plaintiff in O. S. 
32 of 1966 on the file of the court of 
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the District Munsif, Nagepattinam, who 
lost before the courts below is the aps 
pellant herein, 


_ 2 The plaintiff was the owner of 
whe land in T. S. No. 1749/1. In that 
land, an extent of I acre and 1609 sa. ft. 
‘was sought to be acquired by the Gov 
ernment under the provisions of the 
Land Acquisition Act From Ex, B-9, 
the copy of the award, it appears that 
the notification under Section 4 (1) of 
the Land Acquisition Act was published 
in the Fort St. George Gazette dated 
27-3-1963 and the declaration under Secs 
tion 6 (1) of the Act was published in 
the Fort St. George Gazette dated 
16-10-1963, ‘Thereafter, the award was 
passed on re ig Admittedly, the 
declaration under Section 6 (1) of the 
Act referred to the extent of the land 
sought to be eeauied only as 1 acre and 
1609 sq. ft. and the award also provid- 
es for compensation only for that extent 

of land. The case of the appellant is 
that when subsequently in October 1964, 
he went to the spot. he found that the 
area enclosed between the boundary stones 
was actually 1 acre and 3240 sq. ft. i e., 

631 sa. ft. in excess of the land acquired 
under the Land Acquisition Act. As soon 
es he found this ene he moved the 
revenue authorities in this behalf, Ex, 
A-L is a notice issued under the Survey 
and Boundaries Act, 1923 by the Firka 
Revenue Inspector, Though the year a 
mot mentioned, the notice is shown to 
be 15th AuRust and from the subsequent 

proceedings, it will be clear that it was 
5th August 1964. a notice: showed 
tthe sub-divisions of T, S. No, 1749 as 1-A 
measuring 18,767 sq. ff. and 1-B measur- 
ing 1 acre and 1609 sq. ff. the latter 
being the land acquired under the pro~ 
visions of the Land Acquisition Act. That 
motice also stated that any appeal with 
reference +o that notice will have to be 
preferred to the Taluk Tahsildar within 
@ period of three months from the date 
of the receipt of the notice. According 
to the appellant, he received the notice 
on 17-9-1964 and on 12-10-1964, he sent 
a communication to the Tahsildar. Naga- 
pattinam, under Ex, A.9, requesting him 
to supply him with a copy of the field 
map within a week or ten days, so as to. 
enable him to take proceedings by way 
of objection or otherwise. He sent an 
appeal dated 11-11-1964 „to the Tahsildar 
under Ex. A.10 comp of taking 
possession of the excess land. He sent 
additional objections under Ex, B-1, dated 
30-11-1964, to the Tahsildar, The objec- 
tion petition sent by him was returned 
to the appellant on 8-12-1964. by the 
Tahsildar. Nagapattinam, stating that the 
objection might be sent to the Revenue 
Divisional Officer. Nagapattinam who was 
the Land Acquisition Officer and who 
passed the award. However, the Reves 
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nue Divisfonal Officer, Nagapattinam. by 
his endorsement dated 25-1-65, marked as 
Ex. A-4 informed the appellant that the 
petition was being forwarded jo the 
Tahisidar, Nagapattinam, who was the 
competent authority to dispose of it, 
Under Ex, A.5. dated 22-2-1965, the 
Tahsildar. Nagapattinam, informed the 
appellant as follows—= 


_ "The adjusted area adopted In the 
above case of acquisition is correct as 
per instructions contained in Appendix 
WU to BSO No. 34-A. The petition is 
therefore, rejected.“ 


Te is thereafter after issue of notice, the 
appellant instituted the present suif 
claiming the value of the excess land of 
1631 sa. ft. and some compensation foy 
certain pipe line totalling Rs, 1206-06, 


3. As far as the present second 
appeal is concerned. it is confined only 
fo the claim of value of land amounting 
to Rs. 750-26. since the appellant had 
obtained relief with regard to the other! 
eleim from the lower appellate court 
The respondent herein filed a written 
statement, In that written statement 
there was no denial that the respondent 
took possession of or occupied the excess 
extent of the land. All that was con~ 
fended in the written statement was that 
the appellant should have agitated his 
tlaim before the Land Acquisition Offi< 
ter in the land acquisition proceedings 
and he ought nog to have filed the preg 
sent suit and Section 18 of the Land Acs 
quisition Act is a bar to the present suit, 
in paragraph 4 it is furthen stated as 
follows—: 


“Further this defendant submits that 
as the demarcation of survey has been 
completed and notified. the record of 
survey is conclusive proof of the bounda= 
ries determined and recorded and is nof 
liable to be questioned except as provid- 
ed under law. The plaintiff is not ena 
titled to anv relief in this suit in regard 
to the extent of the land covered by, 
such demarcation,” 


The learned District Munsif held hai 
fhe suit was barred by Section 18 of the 
Land Acquisition Act, since the appellant 
should have agitated his claim for coma 
pensation of the excess extent of land 
only in the proceedings under the Act and 
his independent suit was not competent 
and consequently he dismissed the suit 
on 29-7-1967. As against this dismissal, 
the appellant preferred an appeal, name=- 
ly, A. S. No. 24 of 1968 before the 
learned Subordinate Judge of Nagapat~ 
tinam. In that appeal. the parties filed 
©. A. 317 and 33 of 1968 seeking to let 
fn additional evidence and those appli« 
zations were ordered and the appellant 
led Ex. A.13, a notice issued by tha 
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Revenue Divisional Officer, Nagapattinam, 
to the appellant, dated 9-7-1964. and the 
respondent filed Ex, B-8 Sub-division 
sketch for T, S, No, 1749, Ex. B-7 dated 
30-9-1962 town survey extract for T, S. 
1749 Ex. B-8 dated 29-9-1962 copy of 
area calculation sheet of T. S. No. 1749/1B 
Ex. B-9 dated 13-8-1964 award passed 
by the Land Acquisition Officer, Nagapat- 
finam, Award No, 5 and Ex. B-10 dated 
(16-11-1964 field register extract from 
Werd U-Block No, 1. 


i The learned Subordinate Judge 
also dismissed the suit of the appellant 
fm this behalf7 ‘but as I pointed out al- 
ready. he has given relief with regard 
fo the compensation claimed by him for 
the pipe line of 430 ft, running under- 
meath the ground in the site acquired. 
It is the correctness of the decision of 
the learned Subordinate Judge dismis- 
sing the claim of the appellant for the 
value of the excess land which is chal- 
lenged before me in the present second 
appeal, 


_ 5. Immediately, T may mention one 
thing, ‘As T pointed out already. the 
written statement filed by the respon- 
dent did mot deny that the respondent 
took possession of or occupied the ex- 
tent of 1631 sq. ff So long as the land 
acquisition proceedings were confined 
only to the acquisition of one acre and 
1609 sa. ft» the excess extent occupied 
or taken. possession of by the respondent 
wan only be said to be illegal taking over 
or occupation of the land. Before the 
learned Subordinate Judge probably it was 
contended that really no excess land was 
occupied and that is the reason why the 
learned Subordinate Judge had posed the 
following point as one of the points for 
determinations 


“Whether the contention of the de- 
fendant over the site acquired is only of 
an extent of one acre and 1608 sa. ft. as 
motified by it is correct?” 


E the respondent had not denied in the 
written statement that it had taken over 
or occupied the excess extent of the land, 
without there being an amendment of the 
written statement how such a question 
can be raised before the appellate court, 
passes one’s comprehension. Notwithstand- 
ing this. even the learned Subordinate 
Judge who posed such a point for deter- 
mination has not recorded a finding that 
the respondent had not taken possession 
of the excess extent of land and has 
taken possession of exactly one acre and 
1609 gq. ft. notified for acquisition and 
actually acquired under the Land Acquisi- 
tion Act, Under these circumstances. the 
only question for consideration is whether 
the respondent can take refuge under 
Appendix VIII to Board Standing Order 
No, 34-A. paragraph 13 (a), as contend- 
ed by the Tahsildar. Nagapattinam. in 
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his communication dated 22-2-1965 sent 
to the appellant under Ex. A.5 I am 
clearly of the opinion that that particu~ 
Jar provision contained in the Appen~ 
dix has no application whatever to the 
facts of this case, Chapter II of the 
mew Boards Standing Order Volume IL 
deals with maintenance of revenue re- 
cords and registration and BSO 34-A 
deals with the same in the normal course 
of revenue administration. Paragraph 13 
of the said BSO provides for the proce- 
dure to be followed in demarcating mea=« 
suring, mapping and registering a new 
survey field or sub-division and in demar~ 
cating sub-divisions already mapped and 
Tegistered. The provisions in Appene 
dix VIII are as follows: 


“Where the difference between the 
actual area and the registered area of 
either the entire survey field or of its 
component sub-divisions does not exceed 
five per cent no alteration should be 
made in the registration area p.esesseressoes 


2. Where the actual area of the en~ 
tire field does not differ from its regis- 
tered area by more than 5 per cent. but 
the actual area of any of its component 
sub-divisions differs from the registered 
area by more than that limit, the area 
of each of the sub-divisions should be 
adjusted rateably with reference to the 
registered area of the whole field and 
the areas so adjusted should be adopted 


seseseroooen 


3. Where the actual area of the en~ 
tire survey field differs from its regis- 
tered area by more than five per cent, 
no adjustment is permissible, but the 
actual area should be adopted for the 
entire survey field and for its component 
sub-divisions......... ae 


4. The above Instructions apply 
also to cases where new sub-divisions are 
created in an entire survey field or in 
an already existing sub-division.” 


I am unable to see how those provi- 
sions contained in Appendix VIII can 
have any application whatever to the 
present case. Out of larger extent of 
land, the Government is acquiring a part, 
namely. a specified extent of one acre and 
1609 sq. ft. Consequently, all that the 
authorities had to do was to sub-divide 
the original survey number into two, 
one sub-division covering the acquired 
land portion of one acre and 1609 sa. fi 
and the other sub-division covering the 
balance. Whether that balance will be 
more or less than the registered area is 
totally irrelevant for the purpose of sub- 
division. Apart from this. 
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evidence, even after the admission of 
additional documents before the first ap- 
pellate court. to show what was the re- 
gistered area and what was the actual 
area and whether there was any differ- 
ence between the two or not. On the 
other hand, Ex, B-8 will clearly indicate 
that there is no scope whatever for in- 
voking Appendix VIII to BSO 34-A. . 
Ex. B-8 is said to be an area calculation 
sheet prepared by the Town Surveyor, 
Nagapattinam, sub-dividing T. S. No. 1749 
into 1749/1-A and 1749/1-B, It is shown 
fn Ex, B-8 ag follows— _ 


T. S. No. Actual area Adopted area 
1749/1-A 0~19366 O.-18767 sq. ft. 
1749/1-B 1-3050 1-1609 sq. ft. 

1-22416 1-20376 sq. ft. 


ee SN A ae eee 
There is nothing there to show that the 

was any difference between the register- 
ed area and the actual area available, so 
as to attract the application of Appendix 
VIII to BSO No. 34-A. On the other 
hand, it is curious to. note how the ac- 
tual area of 19366 sq. ft. in T. S. No. 
1749/1A can be adopted as 18767 sa. ft. 
and the actual area of 1 acre and 3050 
sq. ft. in T. S. No. 1749/1B can be ad= 
opted aS one acre and 1609 sq. ft. The 
respondent had not made clear under 
what authority and under what rule this 
adoption can be made by reducing the 
actual area. Taking all these things into 
consideration. it is clear that the respon- 
dent had taken possession of an excess 
extent of 1631 sq. ft. over and ‘above 
what was acquired under the provisions 
of the Land Acquisition Act and the res« 
pondent had no authority or right to 
possession of that excess land and 
no law justifying or warranting such 
taking possession of excess land exists. 


6. As far as the conclusion. of the 
courts below that Section 18 of the Land 
Acquisition Act is a bar to the present 
suit is concerned, I am unable to see 
how Section 18 can come into the pic- 
ture at all Section 18 merely states that 
if a person interested is not accepting the 
award passed by the Land Acquisition 
Officer and objects to the same either 
with reference to the measurement of 
the land. the amount of the compensa 
tion, the persons to whom it is payable, 
or the apportionment of the compensa~ 
tion among the persons interested, he 
will have to call upon the Land Acqui~ 
sion Officer to make a reference to the 
Civil Court. Where the award itself, 
specified the extent of the land only as 
one acre and 1609 sq. ft. and there was 
nothing to show that a wrong measure- 
ment was adopted, there is no question 


. of the appellant objecting to the measure- 


ment with reference to the award and, 
therefore, calling upon the Land Acquisi- 
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tion Officer to refer the matter to the 
court As I pointed out already. the 
award In this case was dated 13-8-1964 
and Ex, A.1. the notice sent by the 
Firka Revenue Inspector was dated 15-8- 
11964 said to have been received by the 
appellant to prefer his objections only to 
the Tahsildar of the taluk. Consequent- 
ly, the appellant. on the terms of the 
award could not have any objection to 
the award and. therefore, could not have 
teised any objection with reference there- 
to. His complaint actually is that the 
respondent had taken possession of the 

d not acquired under the provisions 
of the Land Acquisition Act and in such 
a situation, Section 18 can have no ap- 
plication whatever. As I pointed out al- 
ready, Section 18. in terms. does nof 
apply to the present complaint of the 
appellant and hence his suit cannot be 
said to have been barred, by that provi- 
sion. 

7. Then remains the question ree 
garding the actual value of the land to 
which the appellant is entitled. In para- 
graph 5 of the plaint. the appellant has 
Stated that though the land would be 
much more yaluable. he was claiming 
the value of the land only at the rate 
at which the Land Acquisition Officer 
has paid compensation for the 
actually acquired and on the part of the 
respondent, there was no dispute about 
the amount of value for the land claim- 
ed by him. In these circumstances. the 
second appeal is allowed and the judg< 
ment and decrees of the courts below so 
far as they denied to the appellant the 
value of the land as claimed by him are 
set aside and the suit of the appellant will 
stand decreed in this behalf as prayed for 
with costs in all the courts. No leave. 


Appeal allowed, 
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P. V. Gandhi, Applicant v. Mis 
Gitanjali end others. Respondents. 


Petn. No. 56 of 1971; Appln. No, 437 
of 1971. D/~ 1-12-1971. . 


(A) Presidency Towns Insolvency Act 
(1909), Section. 9 (b) — Transfer of en- 
tire business including stock-in-trade, 
furniture, fittings ete. — Transferred 
business found to be the only property of 
the firm which was heavily indebted — 
Debtor must be said to have committed 
act of insolvency by transferring pro- 
perty with intent to defeat or delay his 
creditors, (Para 10) 

(B) Partnership Act (1932), Section 32 
(3) and Proviso — Retiring partner can 


FP/GP/D550/72/RSK, 


P. V. Gandhi v. Gitanjali (Palaniswami J$ ` 


land ` 


[Prs, 1-2] Mad, 115 


avoid liability by giving public notice of 
retirement — But absence of notice per 
se cannot mean that a partner even after 
retirement continues to be liable to third 
parties. (Para 14) 
Cases Referred: Chronological Paras 

1894 AC 135 = 63 LJ PC 70, Ad- 

ministrator General of Jamaica v. 
Lascelles De Mercado and Co. 20 

(1892) ILR 19 Cal 223 = 19 Ind 

App 15 (PC), Khoo Kwat Shew 
v. Wooi Taik Hwat 10 

9 Morr 160 = 8 TLR 564 

C), In re Craston Ex, P. 


Cranston _ ; 
{1884) 26 Ch D 338- = 53 LJ Ch 
762, Ex parte Johnson In re 
10 


Chapman 
{1876) 2 Ch D 797. Ex. P, Ellis 10 


JUDGMENT :— Petition under Sec- 
tions 9 (b) and 9 (d) (ii) and (iii) and 10 
to 13 of the Presidency Towns Insolvency 
Act. 1909. to adjudge respondents 1 to 4 
as insolvents, The Ist respondent Messrs. 
Gitanjali is a registered partnership, of 
which the partners were respondents 2 to 
4, The petitioner claims to have ad~ 
vanced a sum of Rs, 5,000/~ on a promis~ 
sory note dated 8th June 1971 executed 
by the second respondent on behalf of 
the firm. It is alleged in the petition 
that on 7-8-1971 the debtors issued a 
cheque for Rs. 5,000/~ towards the prin- 
cipal, that the cheque. when presented, 
was returned dishonoured, and that the 
debtors failed and neglected to pay the 
amount. It is also alleged that on 7-8- 
1971 the debtors transferred the entire 
business in favour of the fifth respon- 
dent. who put up his name board at the 
place of business premises, that the trans- 
fer was fraudulent that in spite of the ef- 
forts taken to contact the second res- 
pondent at his residence and also at his 
other place of business in No. 3/39," 
Godown Street. he could not be traced, 
that the said business place of the second 
respondent was also locked and closed 
from 10-8-1971 and that the second res- 
pondent secluded himself with a view to 
deprive his creditors of the means of 
communicating with him and also de- 
parted from his dwelling house and the 
usual place of business. It iş further 
alleged that the transfer of the entire 
business in favour of the fifth respon- 
dent was made with a view to defeat 
and delay the creditors and that thereby 
the debtors committed acts of insolvency 
falling under Sections 9 (b) and 9 (d) (ii) 
and (iii) of the Act, 


2. Respondents 1. 3 and 4 appear 
by a counsel and contend that on 31-3- 
1970 the third respondent retired from 
the partnership, and that from 1-4-1970 
the firm consisted of only two partners, 
namely, respondents 2 and 4. Their case 
is that even on the date of the loan ite 


10 
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self, namely, 8-6-1972. the financial bro= 
ker Mishnilal. Dharwal took a post-dated 
cheque for Rs, 5,000/- dated 7-8-1971 and 
also took interest for two months by 
cheque. Though the broker was informs 
ed that the cheaue should be presented 
only after arrangements had been made 
for its encashment, the cheque was pres 
sented contrary to the understanding. The 
allegation that the business was trans- 
ferred with a view to defeat and delay 
the creditors is denied. Their case is 
that the transfer was effected bona fide 
for valuable consideration in pursuance 
of an arrangement which the second res+ 
pondent had entered into with the d 
of India who had given overdraft facilix 
ties to the firm on the guarantee of the 
fifth respondent for a sum of Rs. 1 lakh. 
It is alleged that out of the sum of 
Rs, 1,12,000/- for which the transfer was 
made, a sum of Rs, 1 lakh was retained 
by the fifth respondent for payment to- 
wards overdraft account and the balance 
of Rs. 12,000/~ was paid in order to en+ 
able the second respondent to pay ar- 
rears of rent to the landlord of the pre- 
mises 3/39, Godown Street and also for 
the purpose of improving his wholesale 
business which he was conducting in the 
said premises. The allegations that the 
second respondent made himself. scarce 
and secluded himself so as to deprive his 
creditors of the means of communicat< 
ing with him or that he departed from 
his dwelling house and the place of busis 
mess are denied as It is further 
alleged that no act of insolvency, as al- 
leged by the petitioner, is committed. 


3. The third respondent alleged 
in his counter affidavit that on the date 
of the loan, he was not a partner of the 
firm, he having retired from partnership 
even on 31-3-1970. that, as such. he can= 
mot be deemed to have been benefited 
by the loan and that he is not concerned 
with the alleged acts of insolvency at= 
tributed against the second respondent. 
The case of the fifth respondent is that 
he purchased the business in discharge 
of a liability of the firm to the bank in 
respect of the overdraft account for 
which he had given guarantee and that 
the transfer was a bona fide transaction 
and is not liable to be impugned. 


4, The first question that arises for 
consideration is whether any of the acts 
of the insolvency alleged in the petition 
is true. The first act of insolvency al- 
leged is that the debtors made the trans< 
fer of the entire property belonging to 
the first respondent firm with intent to 
defeat and delay the creditors. It is 
not in controversy that the first respon 
dent firm had only one property, name- 
ty. the business that was being conduct~ 
ed in textile goods in the name of Gitan- 
jali. That business was transferred in 
favour of the respondent on Tth 
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August 1971 vide Ex. R-7. That pum 
ports to be an agreement between the 
firm represented by the managing part» 
mer on the one hand, being the seller, and 
the fifth respondent, the purchaser on 
the other. Under this document, the ens 
tire business including all the stock in 
trade, furnitures, fittings and goodwill 
‘was conveyed as a going concern, as also 
the right of the firm in the electricity. 
account, service connection deposit, tele- 
phone ete. Right was given to the fitth 
respondent to continue the business either 

the same name of Gitanjali or in any, 
other name of his choice. An indemnity: 
was also given in favour of the fitth 
respondent as regards any liability that 
may be subsisting against the firm, The 
document reads as if the goods of the 
firm had been hypothecated with the 
Bank of India for a sum of Rs. 1 lakh 
and that the fifth respondent had guaran» 
teed repayment of the said loan. It is, 
however, admitted on behalf of the Tese 
pondents that the said statement about 
the hypothecation of goods is not cors 
rect. Neither the second respondent nor 
ithe fifth respondent. who gave evidence 
as R. Ws. 1 and 3 respectively, gave any 
satisfactory explanation fot making this 
ancorrect statement in the assignment 


-deed. „Tt is not as though such a states 


ment is made inadvertently at one place. 
The document refers to the alleged 
hypothecation at several places as if the 

of India had a first charge over tha 
goods of the firm by. virtue of the allegs 
ed hypothecation, 


_ 5 Out of the consideration of 
Rs, 1,12,000/~ the transfer deed Ex. R-7 
recites that a sum of Rs, 1 lakh repre« 
sented the amount payable to the Bank’ 
of India which the fifth respondent 
agreed to discharge and the balance of 
Rs. 12.000/- is said to have been paid 
by the fifth respondent to the second 
respondent for payment of arrears of 
rent, ete. It is not stated to whom ar- 
rears of rent were payable. One should 
normally think that arrears of rent were 
payable to the owner of the premises in 
which the business of Gitanjali was be- 
ing conducted. But what is sought to 
be made out by the respondents is that 
the second respondent, who was conducts . 
ing individual business in textile 
goods at No. 3/39, Godown Street, was 
Owing arrears of rent to the landlord of 
that premises and that the sum of Rupees 
12,000/- was received to discharge those 
arrears and also for the purpose of im~ 
proving that business. No materials are 
placed to show whether any amount was 
in arrears to the landlord of the premises 
where the first respondent’s business was 
conducted or whether any rent was due 
to the landlord of the premises where 
the second respondent was carrying on 
his individual business, The documeng 
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further reads that the value of the stock 
fin trade was Rs, 98.000/~. The case of 
the vpetitioning-creditor is that the 
transaction was fraudulent, As regards 
the value of the stock in trade at the 
time of the transfer, the unambiguous 
admission of the second respondent in 
his evidence is that on the date of _ the 
transfer the listed price of the articles 
was Rs. 1.95,000/-, It is not his evidence 
that the listed price was exaggerated and 
that the market price was something 
less. The fifth respondent has not given 
any useful evidence on this aspect, When 
he was questioned as to the value of the 
stock in trade, he said that he did not 
know if the value was Rs, 1,25,000/- 
When he was asked how, as a business 
man, without knowing the price of the 
materials, he purchased the business, he 
said that whatever the second respondent 
stated he accepted. Thus, on the admis- 
gion of the second respondent, it should 
be held that. on the date of the trans= 
fer, the value of the stock in trade was 
Rs. 1,95,000/-. His further admission is 
that he had spent Rs. 32,000/4 for making 
show cases and that the show cases 
were worth that amount even at the time 
of the transfer, The fifth respondent 
pleads ignorance of knowledge on this 
aspect. Thus on the admission of the 
second respondent, it would follow that 
including the value of the show cases, 
fixtures etc.. the assets of the firm. apart 
from its leasehold right in the premises, 
was Rs, 1,57,000/-, 


6. The second respondent admits 
ihat for getting vacant possession of the 
premises, he had to pay Rs. 35,000/- and 
that he paid an advance of Rs. 30,000/- 
to the landlord. The assignment deed, 
Ex. R-7, is silent about this advance, 
even though the subject-matter of the 
transfer was the business as a going con= 
cem in the same premises. According to 
the second respondent, a sum of Rupees 
93,100/- was due from the landlord out 
of the advance rent on the date of the 
transfer of the business after adjusting 
rent during some months. In his cross= 
examination he says that the transfer in- 
eluded this balance of advance also. But 
this version was changed subsequently 
and it was said that this amount was 
repaid to him by the fifth respondent's 
wife, who. according to the respondents, 
is said to have taken a lease of the pre+ 
mises. No doubt. the pass-book Ex. R-1l, 
that stands in the name of the fifth res- 
pondent’s wife, shows that on 9th August 
1970 there was a payment by cheque in 
favour of the 2nd respondent to the tune 
of Rs. 23,166.70. There is no evidence 
to show as to how the 2nd respondent 
disposed of this amount in connection 
with matters relating to the partnership 
business. But the amount is said to have 
been spent in connection with the private 
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business of fhe 2nd respondent {Vide 
Ex, R-9j, 


_ 7. Ex, P-2 is a cheque issued by 
the 2nd respondent in favour of the peti- 
tioner on 7-8-1971 for a sum of Rupees 


- §,000/-, by which the debt evidenced by; 


the promissory note Ex. P-1 was propos» 
ed to be discharged. But the cheque, 
when presented, was returned dishonour« 
ed as there was no sufficient balance in 
the bank account. It may be noted in 
this connection that the cheque Ex, P-2 
is of the same date as the date of the 
transfer of the business itself. namely, 
7-8-1971, The case of the 2nd responds 
ent is that this cheque was issued even 
on the date of the promissory note. names 
ly. 8th June, 1971, that the cheque was 
post-dated with instructions to the broker 
not to present the cheque until sufficient 
fund was provided in the bank and that 
notwithstanding such instructions, the 
cheque was presented with consequent 
dishonour, The petitioner (P. W. 1) and 
the broker Mishnilal Dharwal (P. W. 3), 
who admittedly brought about the tran< 
saction, deny that the cheque Ex, P-2 
was post-dated. According to them, the 
cheque was given only on the date it 
bears, namely, 7-8-1971. To support his 
version, the second respondent produced 
his counterfoil cheque book Ex, R-8. It 
mo doubt shows that the subsequent coun~ 
terfoils bear earlier dates. A perusal of 
the several counterfoils shows that there 
has been no sequence in the dates, either 
thet the cheques were issued by ante- 
dating or by post-dating. No reliance 
can be placed upon the counterfoils, There 
is nothing in writing to show that the 
second respondent gave instructions as to 
the date of presentation of the cheque. 
Even if it is conceded for the sake of 
argument that the cheque was post-dated 
the fact remains that the cheque was dis~ 
honoured when it was presented for pay- 
ment on 9-8-1971: The fact of dishonour 
was communicated to the petitioner on 
(0-8-1971, (Vide Ex, P-3). 


8. The admission of the second 
respondent in his evidence fs that on the 
date of the transfer of the business in 
favour of the 5th respondent. the firm 
owed approximately Rs. 4 lakhs. Admit- 
tedly. no arrangement was made for the 
discharge of this amount except the Bank 
loan of Rs. one lakh. The 5th respondent, 
who is no other than the father of the 
third respondent, who was admittedly a 
partner till 31-3-1970, when questioned 
as to the extent of the liability of the 
firm when he obtained the transfer, at 
first said that he did not ask the 2nd res- 
pondent as to whether there were other 
creditors, but prevaricated and stated that 
the 2nd respondent told him that about 
Rs. 30,000/- or Rs. 40,000/~ was due and 
that the 2nd respondent would discharge 
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that debt. The assignment deed Ex. R-7 
expressly stipulates indemnity in favour 
of the 5th respondent as regards the 
debis that may be due from the firm. 
From that recital, it is reasonable to infer 
that the parties to the transaction had 
applied their mind to the liabiliy of the 
firm and the persons who are to be liable 
therefor, A look at the books of the 
company would have convinced the 5th 
respondent the extent of the debts of 
the firm. Curiously. he says that the 
2nd respondent took away whatever be- 
longed to him including the account 
books, It is important to remember in 
this connection that what was transfer- 
ted was the business as a going concern 
with the entire stock in trade. fixtures, 
furniture etc, In those circumstances, it 
is unbelievable that any ordinary and 
prudent purchaser. like the 5th respond- 
ent. would have allowed the books to be 
taken away, which would be very mate- 
rial for the future conduct of the busi- 
ness. Having regard to the relationship 
between the fifth respondent and the 
third respondent, who was admittedly a 
partner til] 31-3-1970, and having regard 
to the foregoing circumstances, I am un- 
able to accept the plea of the counsel for 
the fifth respondent that he was not 
aware of the extent of the debts of the 
firm. It is reasonable to infer that he 
was fully aware of the heavy indebted< 
ness of the firm at the time when the 
transfer was made in his favour in res= 
pect of the only property that belonged 
to the firm. As an ordinary and prudenf 
person, he should have known that ex~ 
cept the debt due to the of India, 
for which he had given personal guar- 
antee. no other provision was made for 
the discharge of the other debts of the 
firm. The fifth respondent is a business- 
man having extensive dealings. It is 
unlikely that he did not apply his mind 
to the question as regards the debts of 
the firm. when he knew fully well that 
he was taking the only property belong- 
ing to the firm. ‘The reasonable infer- 
ence is that the 2nd respondent wanted 
to defeat and delay the other creditors 
and that the fifth respondent accepted 
the transfer knowing fully well tbat that 
would be the result. 

9. From the foregoing discussion, 
the following facts emerge: 

(i) The firm was heavily indebted to 
the extent of Rs. 4 lakhs; 

(ii) The only property that belonged 
fo the firm was the business as a going 
concern with fixtures, furniture etc; 


(iii) The entire business including the 
stock-in-trade, furniture, fittings, ete., 
though they were worth admittedly on 
the date of the transfer. Rs, 1,57,000/-, 
was transferred in favour of the fifth rese 
pondent only for a sum of Rs. 1.12,000/-. 
A sum of Rs, 1 lekh was retained by the 
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fifth respondent for payment towards the 
bank debt and the balance is said to have 


been paid to the second respondent for 
payment of arrears of rent etc: 


(iv) No part of the balance of the 
consideration, namely. Rs. 12,000/- was 
admittedly taken or used for any pur- 
pose connected with the business of the 
first respondent firm; and 


Ív) The transferee, the fifth responds 
ent, had reasonable grounds to know the 
heavy indebtedness of the firm and was 
@ party to the transfer which inevitably 
shows that the claims of the other cre= 
ditors would be defeated, 


10. Having regard to the forego= 
fng facts, the position has to be examin< 
ed whether the said act constitutes an 
act of insolvency. Section 9 (b) says that 
a debtor commits an act of insolvency. 

he makes a transfer of his property or 
any part thereof with intent to defeaf 
or delay his creditors. It is contended 
on behalf of the respondents that inas- 
much as the second respondent received 
the balance of Rs. 12,000/- for the pur- 
pose of paying off arrears of rent and for 
improving his personal business, it cannot 
be said that the transfer would constitute 
an act of insolvency. In support of this 
contention, reliance was placed upon the 
decision of the Privy Council in Adminis< 
trator General of Jamaica v. Lascelles, De 
Mercado & Co., 1894 AC 135. In that 
case. an assignment of the whole of the 
debtor’s property, in consideration of a 
contemporaneous advance, and promise of 
further assistance, in order to enable the 
debtor to carry on his business, had been 
made. It was held that in those cir- 
cumstances the assignment was not an 
act of bankruptcy. The facts, on the 
basis of which that principle was enun~ 
ciated. are not similar to those of the pre- 
sent case. In the instant case. there was 
not promise of further advance or a con- 
temporaneous advance for the purpose of 
enabling the transferor to carry on his 
business. ‘The recital in the document, 
if given effect to, would only show that 
the balance of Rs. 12,000/~ was received 
for payment of arrears of rent. There is 
no whisper of any part of the amount 
being utilised for the conduct of any 
business, -much less the business of the 
firm. I have already painted out that 
there is no evidence at all to show that 
any part of the consideration was utilis< 
ed even for the private business of the 
second respondent. The question whe- 
ther the assignment of the whole of the 
debtor’s property in discharge of an ex- 
isting debt would constitute an act of 
insolvency has to be determined with re- 
gard to the bona fides of the transaction 
and the surrounding circumstances. If 
the transfer is made for the purpose of 
enabling the debtor to continue the busis 
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ness, if would not constitute an act of 
insolvency, even though the whole of the 
debtors property is alienated. But, if 
the transfer is just a cloak to defeat the 
other creditors, it would constitute an act 
of bankruptcy. In dealing with this 
question, the Court of Appeal in Ex 
parte Johnson In re Chapman, (1884) 
26 Ch D 338 observed the 
true test is, was the fresh advance 
made by the lender with the in- 
tention of enabling the borrower to con- 
tinue hig business and had he reasonable 
grounds for believing that the advance 
would enable the borrower to do so? 

these questions can be answered in the 
affirmative, the execution of the deed, 
even if it comprises of the whole of the 
debtor’s property. would not be an act 
of insolvency. The validity of a mort- 
gage by a trading partnership of all its 
assets arose for consideration before the 
Privy Council in Khoo Kwat Shew v. 
Wooi Taik Hwat, (1892) ILR 19 Cal 223 
(PC). It is pointed out that if a trader 
assigns all his property, except on some 


- substantial contemporaneous payment, or 


substantial undertaking to make a sub- 
sequent payment, that would be an act of 
insolvency and it would be void against 
the creditors on his insolvency for the 
reason that nothing would be left to 
carry on the business. That principle is 
applicable on all fours to the facts of the 
instant case. In considering whether a 
present advance will suffice to prevent 
the assignment from constituting an act 
of bankruptcy. the motive for obtaining 
the advance is material, but the amount 
of the advance may not be material. In 
Ex. P. Ellis, (1876) 2 Ch D 797 Mellish, 
L. J., thus summarised the position. 


“The result of the authorities is, that 
where a debtor assigns his whole pro- 
perty as security for a past debt only. 
it is an act of bankruptcy, whatever the 
motives of the parties may have been. 
If there is also a further advance. it is 
not a question wlhfether the amount of 
the advance is great or small, but whe- 
ther there was ‘a bona fide intention of 
earrying on the business”, 


The advance need not be proportionate 
to the property charged. nor equal to the 
existing debt. if it is made bona fide for 
the purpose of enabling the debtor to 
continue business and if the lender in- 
tended bv the advance to enable the bor- 
rower to continue his business and rea- 
sonably believed that it would do so, the 
assignment would not constitute an act 
of insolvency. But if the effect of the 
assignment would, notwithstanding the 
advance, be to stop the debtor’s trade. the 
Court would be justified in inferring an 
intention to defeat and delay the credi- 
tors and the assignment would constitute 
an act of insolvency. Where a debtor 
transfers whole of his property in di 
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g As 
pointed out in In re Craston Ex parte 
yal {1892) 9 Morr 160 at p, 168 


T seewseasll bankrupt by so doing takes 
away from his creditors all potentiality 
of carrying on his business or paying his 
debts. It is the shutting up of shop in 
the fullest sense. and it is a giving up 
that which in truth belongs to the cre~ 
ditors, and that to which they have a 
peg look for the payment of their 

ebts”, 


For these reasons, I have no doubt in 
coming to the conclusion that the trans 
fer of the business of the first respondent: 
f which business was the only pro~ 
perty of the firm, had been made with 
intent to defeat and delay the creditors 
of the firm and that the transferee, the 
fifth respondent, was fully aware of the 
circumstances under which the transfer 
was being made, 

0- AL In addition to the above act of 
insolvency, the petitioner alleges that the 
second respondent. the managing partner 
of the firm, committed two more acts of 
insolvency; (1) that he departed from his 
dwelling house and the usual place of 
business and absented himself and (2) that 
he secluded himself so as to deprive his 
creditors of the means of communicating 
with him. The cheque Ex. P-2 was re- 
turned to the petitioner dishonoured on 
10-8-1971. The evidence of the peti- 
tioner shows that on the 10th, on coming 
to know of the dishonour of the cheque, 
he immediately went to the business pre- 
mises of the second respondent in Godown 
Street, that finding him absent there he 
went to the house of the second respond- 
ent, but could not see him there also and 
that when he went to the business pre- 
mises of the first respondent firm, he 
found the name of “Gitanjali” removed 
and the name of Bherumal, the fifth res- 
pondent, written. His evidence shows that 
he made several attempts to contact the 
second respondent at the aforesaid places 
but without success. is evidence on 
this aspect is corroborated substantially 
by the broker P. W. 2. The business was 
transferred on 7-8-1971 and admittedly 
the fifth respondent took possession of 
the premises on that date. The admission 
of the second respondent is that another 
ereditor of his forcibly took away some 
of the goods from his private business in 


dis- No, 3/39. Godown Street, and that from 
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that time onwards that shop also was 
kept closed. Therefore. it is clear that 
nobody could have seen the second res+ 
pondent either in the business premises 
of the first respondent firm or in his 
individual business premises after 10th 
August 1971. As regards the alleged 
forcible taking away of a portion of his 
goods from his private business, we have 
only the interested version of the second 
respondent. Jf the alleged unlawful acf 
is true, there is no reason why he did nof 
take any action. This explanation seems 
fo have been invented for the purpose of 
meeting the petitioner’s charge that he 
{the second respondent) secluded himself 
from being communicated with by his cre- 
ditors, Having regard to the circumstances 
fn which he found himself. it is likely 
that he made himself scarce from the 
reach of the petitioner even from his 
house. Therefore, I do not see any reason 
to doubt the truth of the evidence of the 
petitioner and P. W. 2 when they say 
that in spite of their repeated efforts they 
could not contact the second respondent 
even in his residence. into con- 
sideration the circumstances in which the 
second respondent was placed, namely, 
dishonouring of the cheque issued in 
favour of the petitioner, sale of the only. 
property of the first respondent firm 
under which no substantial benefit was 
derived to discharge eee substantial por« 
tion of the debts of the firm, and closing 
down of the private business not being 
able to meet the demands of the credi- 
tors. it is reasonable to infer that the 
second respondent made himself scarce 
and secluded himself so ag to deprive his 
creditor of the means of communicating 
with him by departing away from his 
dwelling house and his usual place of 
business. On the materials, I am satis» 
fied that the petitioner has established 
the as of insolvency based on this ace 
coun’ 


12. That the setond respondent 
was the managing partner of the first 
respondent firm ig not in controversy. 
On account of the foregoing acts of in= 
solvency committed by .the second rese 
pondent in his capacity as the managing 
partner. the firm is liable to be adjudged 
as insolvent es also the partners. The 
question is who were the partners at the 
time when these acts of insolvency were 
committed. That respondents 2 and 4 
were partners at that time is not dis- 
puted. The only question is whether the 
third respondent was Cae he partner af 
that time, His case is that h e ceased 


to be a partner on 31-3-1970 ie retiring, 


from the partnership. He relies upon 
Ex. R-5. It is termed as a release deed 
dated 31-3-1970 executed between the 
third respondent on the one hand and 
the other partners. namely, respondents 


2 and 4 on the other, This document inter 
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alia declares that the third respondent 
having given notice of his intention to 
retire from the partnership had no longer 
any interest in the pee business, 
that he relinquished all his rights and 
that he was no longer liable for any loss 
due by the firm to t parties, The 
ease of the respondents is that from 31-3- 
1970 the third respondent was not a parts 
mer. The petitioner challenges this con- 
tention on two grounds: (1) that the al 
leged retirement is in fact not true and 
(2) that even if the alleged retirement is 
frue. it is not valid in law. As regards 
the factum of retirement, I see no reason 
fo suspect the genuineness of Ex, R-5. 
Alleging thet he was no longer a parts 
mer the third respondent addressed the 
letter Ex, R-13 on 20-4-1970 to the Bank 
of India stating that he had retired from 
the partnership and that he had no more 
interest in the fixed deposits of the firm, 
This letter was produced into Court by 
beg vantage R. 4), an Officer of 
the Bank of India. T R-13 does nof 
bear the seal of the Bank, R. W, 4 aps 
peared before the Court and gave evis 
dence without summons from Court, Mr, 
V. P. Raman, Counsel appearing for the 
third respondent. appears to have written 
fo the bank asking the bank to pus 
the letter. Acting on that letter R. W, 4 
appeared and gave evidence, No doubt, 
these circumstances would show some sort 
of interestedness, the reason for the in~ 
ferestedness being that the fifth rese 
pondent, father of the third respondent, 
fs an important and longstanding consti- 
tuent of the bank, But on that account, 
Ẹ am not inclined fo reject Ex. R-13, In 
accordance with the intimation given by 
$ third respondent, the bank closed the 
account of “Gitanjali” upto 20-4-1970, 
upto which date the third respondent was 
one of the partners of the firm. and opens 
ed a new account in the name of the two 
surviving partners from 21-4-1970 (vide 
Ex. R-14 and Ex. R-15, which are ex- 
tracts from the respective accounts). Ié 
is true that even after the account was 
closed upto 20-4-70 and. a fresh account 
was started irom 21-4-1970, a cheque 
issued prior to 20-4-1970 was honoured 
by the bank in the accounts opened sub- 
sequent to 20-4-1970. Evidently this is 
a mistake, The mistake appears to be 
due to the fact that the firm's name con- 
tinued to be the same and the concerned 
officials appear to have overlooked 
the facts that a cheque issued agains# 
the old firm could not be brought into 
the account of the new firm, though the 
same name continued, Notwithstanding 
this lacuna, the fact is that the bank. act~ 
ing upon Ex, R-13, opened a new account, 


13. Mr, V. S. Sub 
pearing for the petitioner, ETARE that 
under the terms of the partnership deed, 
Ex. R-3. dated 1924-1968 it was not open 


1973 


fo any of the partners to retire as it was 
agreed that the partnership should con- 
tinue for the duration of the agency of 
one Messrs Ambika Silk Mills Company 
Limited, Bombay. In support of this posi- 
tion, reliance was placed upon paragraph 
R7 of Ex, R-3, which reads: 


“t is distinctly understood that this 
partnership shall not be dissolved under 
any circumstances whatsoever unless the 
Ambika Silk Mills, Company Limited, 
Bombay, agency expires by efflux of time 
or cancelled by the said Ambika Silk 
Mills Company .Limited. Bombay, This 
partnership shall continue for the dura- 
tion of the said retail shop agency of 
Messrs Ambika Si Company. 
Limited, Bombay” 

be 


In this conneeoom reference has fo | 
made to paragraph 16 also. which reads: 

“I6. In the event of the dissolution 
at the partnership the leasehold right of 
No. 60. Rattan Bazaar. Madras. ll be- 
long exclusively to the managing partner 
and the second partner shall not be en= 
titled to any share. Likewise the agency 
of Ambika Silk Mills Company Lid. 
Bombay. will exclusively belong to 
managing partner and the second partner 
will not be entitled to any manner of 
tight in the agency in the event of his 
retiring from partnership on any acs 
count”, 


Thus, reading paragraphs 16 and 17. it is 
seen that though the parties stipulated 
that the partnership should continue dur- 
ing the period of the agency of Messrs 
Ambika Silk Mills Lid. (which was ad- 
mittedly continuing at the date of retire» 
ment of 3rd respondent) but still the 
parties contemplated retirement by & 
partner, in which case it was stipulated 
that the second partner mentioned therein 
will not be entitled to any manner of 
tight in the agency in the event of his 
retiring from partnership on any account, 
Mherefore, notwithstanding the inconsis~ 
fency in the partnership deed. there was 
nothing in law to prevent the third ress 
pondent from retiring from the partner= 
ship. Taking all the circumstances into 
consideration. I am satisfied, as a quese 
fion of fact, that the third responden 
Hera from the partnership on 31-3« 


14. The next question to be con= 
sidered is whether the retirement is valid 
and whether the third respondent can es= 
cape from the consequences of the acts 
of insolvency committed by the manage 
ing partner, Section 32 of the Partner 
ship Act provides for retirement of a 
partner, A pariner may retire with the 
consent of all the other partners or in 
accordance with an express agreement by 
the partners, or where the partnership is 
at will, by giving notice in writing to all 
fhe other perimers of his intention to re- 
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tire. A retiring partner may be dis- 
charged from any liability to any third 
party for acts of the firm done before 
his retirement by an agreement made by 

with such third party and the part- 
ners of the reconstituted firm, and such 
agreement may be implied by a course of 
dealing between such third party and the 
reconstituted firm after he had knowledge 
of the retirement. Sub-section (3) of 
S, 52, which is important, reads: 


**(3) Notwithstanding the retiremeni 
of a partner from a firm. he and the 
partners continue to be liable as parte 
ners to third parties for any act 
done by any of them which would 
have been an act of the firm if done 
before the retirement. until public notice 
is given of the retirements 


Provided that retired parimer is not 
fable to any third party who deals with 
the firm without knowing that he was a 
partner”, 

It would be seen from the foregoing pro- 
vision that notwithstanding the retire- 
ment of a partner, he continues to be 
lable as a partner to third parties for 
any act done by any of the partners, 
which would have been an act of the 
firm if done before the retirement. until 
public notice is given of the retirement, 
In order to avoid liability of the retire 
ing partner, public notice of retirement 
should be given. Inasmuch as. in the 
instant case. the third respondent did not 
give such public notice of retirement. if 
is contended on behalf of the petitioner 
that the third respondent continues to be 
liable even if it is conceded for the sake 
of argument that the retirement is true, 

m the mere fact that public notice was 
not given it does not mean that a partner 
even after retirement continues to be 
liable to third parties. The proviso to 
sub-section (3) shows that a retired part- 
ner is not liable to any third party if 
the third party deals with the firm with- 
out knowing that the retired person was 
a partner. To get over the effect of this 
proviso, the petitioner stated in his evi- 
dence that before he advanced the loan 
he enquired and came to know that res- 
pondents 2 to 4 were partners. On this 
aspect, he is no doubt, supported by the 
broker P. W, 2. The question is whe- 
ther their evidence is believable on this 
aspect. The promissory note Ex. P-1 was 
executed only by the second respondent. 
There is no document to show that the 
third respondent was aware of this bor- 
rowing. Nor has the petitioner let in 
any evidence to show that the fact of 
borrowing was brought to the natice of 
the third respondent at any time If the 
petitioner had taken care to investigate 
as to who were all the partners, one 
would expect him to have obtained a cer- 
tificate from the Registrar of Firms be« 
fore he advanced the loan. Curiously. he 
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obtained the certificate Ex. P-5 long after 
the loan, perhaps after the third respond- 
ent raised the contest in this case, say- 
ing that he was not a partner, It is not 
the evidence of the petitioner that he ap- 
proached the third respondent and ques 
tioned him and that after he learnt thaf 
the third respondent was a partner, he 
advanced the lean. His version is that 
he asked the broker. who is said to have 
represented that there were three parte- 
mers and that he informed the broker that 
he would himself enquire and subsequent~ 
ly lent money that he asked two or three 
men and came to know that the third 
respondent was also a partner and that 
thereafter he went to the Registrar's 
office and came to know that the third 
respondent was also a partner. He says 
that he did all that before he gave the 
‘loan. If he had gone to the Registrar 
of Firms to find out whether the third 
respondent was a partner. it is not likely 
that he would have omitted to obtain a 
certificate at that time. The fact that 
he obtained the certificate long after the 
loan is a circumstance that weighs against 
his present version. The petitioner admits 
that he did not see the details regarding 
the partners by verifying the partnership 
deed. Though the petitioner does not 
say that after the cheque Ex, P-2 was 
dishonoured he met the third respond- 
ent. the broker P. W, 2 improves the evi- 
dence of the petitioner and says that 
after the cheque was dishonoured he con- 
tacted the third respondent also. But 
mo such suggestion was made to the third 
respondent in the course of the cross- 
examination. Inasmuch as the second 
respondent was the managing partner and 
as nothing appears from the evidence to 
show that the third respondent took any 
part in the management of the business, 
it is likely that the petitioner had no 
oceasion to verify as to who the partners 
were and he had no reason to examine 
the records in the Registrar’s Office be- 
fore advancing the loan. On broad pro- 
babilities of the case, I am of the view 
that the petitioner dealt with the firm 
without knowing that the third respond- 
ent was a partner. In this view, I find 
that even though the retirement is in- 
valid for the reason that public notice of 
the retirement was not given, still the 
third respondent is not liable for the acts 
of insolvency committed by the second 
respondent. as the petitioner dealt with 
the firm without knowing that the third 
respondent was a partner. In this view, 
I find that the third respondent is not 
liable to be adjudged as insolvent, 


15. In the result, the petition Is 
allowed in part adjudging respondents 1, 
2 and 4 as insolvents, and the petition is 
dismissed so far as the third respondent 
is concerned. The petitioner is entitled 
fo his costs from respondents t 2, 4 and 
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5. In the circumstances of the case. F 

make no order as to costs in favour of 

the third PeP The Official Assi- 

gnee is appointed Receiver, Time fon 
fe six months, 

Order accordingly, 
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K. Chelliah, Petitioner v, Chairman 
Industrial Finance Corporation of India 
and another, Respondents. 

Writ Petition No. 1162 of 1970, D} 
29-10-1971, 

Index Note: (A) Constitution of 
India, Art, 226 = Certiorari — When 
can be issued, 


i Brief Note— {A) The Industriaf 
Finance Corporation of India being a 
quasi governmental institution is a publie 
authority and the Board functioning under 
it is amenable to writ jurisdiction if, in 
applying its regulations dealing with con= 


ditions of service. it fails to observe the 


principles of natural justice, 


(Case law 
discussed), 


(Paras 6, 8} 


Index Note:— (B) Constitution of 
India, Art, 226 — Certiorari —- Bias ~< 
What amounts to. 5 


Brief Note:— {B} Presence of the 
Chairman of the Board of a public autho- 
rity during the deliberations of the Board 
on an appeal against dismissal would 
raise the presumption that the Board was 
biased against the appellant when the 
Chairman himself had passed the order of 

dismissal, (Case law discussed) 
Para 19) 
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tion v. Sunil Kumar Mukheriee 6 
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LJ 311, T. C. M. Poy v. Indian 

Institute of Technology 6 
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V. P. Raman and N. R. Chandran, for 
Petitioner: V. K. Thiruvenkatachari and 
M/s. King and Partridge. for Beeponds 
ents 1 and 2, 


ORDER:— The petitioner was last 
serving as Inspector in the Industrial 
Finance Corporation of India, he having 
fioined the service of the Corporation in 
1950 as a Clerk. On June, 24, 1965. an 
order of suspension was served on him 
and he was so suspended on the alleged 
ground that he committed acts of cri- 
minal misconduct by claiming the cost 
of the ticket for travel after inspection 
of Sree Rajendra Mills Limited. Salem 
in September. 1964, even though the com- 
pany had paid the same. Thereafter, on 
December 26, 1966. he was served with 
a memorandum of charges and as many 
as eight charges were levelled against 
him and he was called upon to explain. 
According to the Respondents, the peti- 
tioner violated Regulation 20(i) of the 
Staff Regulations of the Industrial Fin- 
ance Corporation and other rules gov- 
erning the services. Sri M. N, Khushu was 
constituted as the Enquiry Officer. He 
enquired into the charges and, after giy- 
ing adeauate opportunity to the petitioner 


19 


12 


K. Chelliah v. Chairman, L F. Corpn. (R. Reo Jj 


[Pr, 1] Mad, 123 


and after examining several witnesses 
ultimately gave his report on May 13, 
1968. wherein he found the petitioner 
guilty of certain charges and exonerated 
him on the rest. Sri N. D. Nangia, the 
Chairman of the Corporation, after scru= 
tinising the report of the Enquiry Officer, 
was Satisfied that the findings of the 
Enquiry Officer as to the commission of 
acts of misconduct by the petitioner were 
correct and found the petitioner guilty 
of certain charges, gave him the benefit 
of doubt in respect of certain other 
charges and exonerated him on one 
charge, 


According to Mr. Nangia, the acts of 
misconduct for which the petitioner was 
held guilty reflected seriously on his in- 
tegrity and honesty. as well as loyalty 
to the institution and. in his opinion, 
proved himself unworthy of holding a 
responsible position in the Corporation. 
Accordingly he dismissed the petitioner 
from service in terms of Regulation 20 
(i) (e) of the Industrial Finance Corpora- 
tion of India Staff Regulations. The peti- 
tioner preferred an appeal as provided 
in Regulation 21 to the Board of Direc- 
tors of the Corporation. After entera 
taining the appeal the Board desired that 
the appointing authority against whose 
order the appeal hag been filed. should 
render his remarks. The result was that 
the memorandum of appeal was once 
again referred to Mr, Nangia for his re- 
marks. Mr. Nangia made elaborate com= 
ments on every ground of appeal pre= 
ferred to by the petitioner. dealt with 
the contentions of the petitioner and gave 

relevant comments thereon pointwise. 
As a matter of fact. in the matter of the 
punishment awarded, his comment was 
as follows:— 


: “This is a matter for the Appellate 
Authority to decide, taking into account 
all the attendant circumstances. In my 
opinion, the punishment in a case where 
an officer of the financial institution in- 
dulged in dishonest practices. should be 
deterrent”. 

The Board of Directors, at its meeting 
held on November 6. 1969, considered 
the appeal of the petitioner as against 
the order of dismissal passed by the 
Chairman. It is common ground that Sri 
Nangia took part as Chairman of the 


Board and participated in the Board 
meeting. The order impugned reads 
thus: g = ag t 


2. After carefully going through the 
appeal with reference to the report of 
the Enquiry Officer. the comments of the 
Chairman and other relevant documents, 
and after ascertaining the position regard- 
ing the nature of reports received on the 
employee in the past. the Board came 
to the conclusion thet there was no justi- 
fication for interfering with the order 
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passed by the Chairman dismissing Shri 
K. Chelliah from the service of the Cor- 
poration, The Board however, decided 
that having regard to the over-all cir- 
cumstances of the case, Shri Chelliah need 
mot be denied the benefits of provident 
fund and gratuity which would other- 
wise be admissible to him but for his 
dismissal. The Board accordingly decided 
that no direction be issued under Regula= 
tion 14(b) of the I. F. C. Employees’ Pro+ 
vident Fund Regulations for the deduc+ 
tion of any part of the contributions made 
to his account, 


_. 8 The Board further requested the 
Chairman to examine, in view of the 
allegations made in the proceedings, 
whether sufficient evidence was available 
against any other official of the corpora- 
tion referred to in the report of the En 
quiry Officer, as would justify action 
being taken against him”. 


It is as against this order of ‘the 
Board that the present Writ Petition has 
been filed. The principal contention urged 
before me by Mr. V. P. Raman, learned 
counsel for the petitioner. is that the 
order is vitiated by violation of the prin~ 
ciples of natural justice. e Indus- 
trial Finance Corporation of India is a 
statutory body, it should be deemed to 
exercise guasi judicial functions and as 
the Chairman who passed the order of 
dismissal also participated actively in the 
Board meeting which confirmed the order 

of dismissal, the entire proceedings are 
vitiated by bias and opposed to the nor- 
mal principles of natural justice. He did 
not take me through the merits, but 
rested his contention that the order of the 
Board has to be set aside as it is viola~ 
tive of the principles of natural ‘justice 
and as it should be deemed to be biased. 
In fact, it was made clear that an in- 
dependent Board, without Mr. Nangia 
participating therein, is certainly compe- 
tent to hear the appeal and pass neces= 
sary orders thereon; but the challenged 
order being otherwise has to be set aside. 
fis the contention. 


2. But Mr, V. K. Thiruvenkataz 
chari, learned counsel for the respond~ 
ents, raises a preliminary objection thaf 
no writ of certiorari can issue against an 
order of a body which is purely exercis- 
ing the functions of a master as against 
its own servant. The decision made by 
the Board being one which is the con= 
cern of a master and as it is the autho- 
rity to determine its own code of conduct 
relating to matters concerning contracts 
of service between itself and its em“ 

ployees. the Board cannot be said to be 
acting in a quasi judicial capacity. As 
no rights as such are involved, this Writ 
Petition itself is not maintainable. Ac- 
cording to him. the Board is not a public 
authority and its decision does not affect 
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tights of parties and in any event the 
complaint that the order is biased is ile 
founded. His preliminary objection is 
that the Board not being a public autho= 
rity is not bound by the general rule of 
law or the principles of natural justice; 
it is entitled to pass its orders in relas 
tion to its employees under the regulas 
tions governing such service and such 
orders can only be characterised as norms 
set by it for its own conduct and such 
decisions not being orders of quasi judi- 
cial bodies involving the decision on 
rights of parties cannot be the subjecta 
matter of judicial review. 


3. As the main argument revolves 
on, the maintainability of the writ petis 
tion and the impact of the principles of 
natural justice over the procedure adopts 
ed by an a ative body, though 
functioning under a statute, it is neces~ 
sary to deal with the arguments com-< 
pendiously as they overlap. 


4 it bas to be decided in the first 
instance whether the Board functioning 
under the Industrial Finance Corporation 
Act, 1948, is a public authority. It is nof 
easy of conception that such a Corpores 
tion which is an instrument of the State 
and which is a creature of statute cana 
mot be said to be a publie authority. buf 
merely an institution which satisfies tha 
status of a master as understood under 
the common law principles of master and 
servant, The Act created the Industrial 
Finance Corporation of India and the 
Corporation shall be a body corporate 
having perpetual succession and a coms 
mon seal, with powers envisaged in the 
A The general superintendence and 
direction of the affairs and business of 
the Corporation are rested in the Board 
which may exercise all powers and do 
ail acts and things which may be ex 
ercised or done by the Corporation. Such 
affairs of the Corporation include the ap« 
Pointment of a General Manager, offi« 
cers, employees and other advisers as if 
considers necessary for the efficient per- 
formance of its functions under the Act, 

Section 10 provides that the Board 
of Directors shall consist of the following, 
namely: 

“(a) a Chairman to be appointed by 
the Central Government after consulta 
tion with the Development Bank; 

(aa) four Directors nominated by the 
Development Bank; 

(b} two Directors nominated by the 
Central Government; 

(e) two E elected in the pre= 
scribed manner by the scheduled banks 
shareholders of the Corporas 


a Two peng tae elected in the pre« 
scribed manner by the shareholders of 
the Corporation, other than the Develop~ 
ment Bank, the scheduled and cos 
operative banks; 
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{ej two Directors elected in the pre~ 
scribed manner by the co-operative 
who | are shareholders of the Corpora= 
tion”, 
Section 41-A speaks fo the effect of the 
Act on other laws, and if runs as 
follows:—= 

“The provisions of this Act and of 
any rules or orders Lp thereunder 
shall have effect notwithstanding any 
thing inconsistent therewith contained in 
any other law for the time being in force 
or in the memorandum or articles of as« 
sociation of an industrial concern or in 
any other instrument having effect by 
virtue of any law other than this Act, 
but save as aforesaid the provisions of 
this Act shall be in addition to. and not 
in derogation of any other law for the 
time being applicable to an indus 
concern”, 


Under this section, unless there is 
anything inconsistent with the acts, rules 
or orders, the law for the time being ap- 
plicable to an industrial concern would 
apply to the Corporation as well, It is 
not stated that the regulations framed 
under Section 43 of the Act in relation 
fo the duties and conduct, the conditions 
of service of officers and other employees 
of the Corporation are in any way in 
derogation of any other law for the time 
being applicable to an industrial concern. 
In fact, the Corporation is deemed to be 
a bank for certain purposes. and deemed 
to be a company for tax purposes. These 
statutory features which govern the af- 
fairs of the Corporation by th ves 
create a reasonable impression that the 
Board. which is the organ or functionary 
of the Corporation, exercises very Tes- 
ponsible functions as an administrative 
body. In disciplinary proceedings cer- 
tain regulations are framed by the Board 
which govern the procedure to be ad» 
opted in such enquiries. In the instant 
case, several charges of misconduct were 
enquired into by the enquiry officer. ` He 
had examined 9 witnesses, scrutinised 69 
exhibits. and ultimately he gave a report 
consisting of about 180 pages of typed 
matter. The enquiry occupied the time 
between November, 1967 and January, 
1968. I have only referred to this to 
show the magnum of the nature of the 
enquiry conducted by the enquiry offi- 
cer with all serenity. This report of the 
enquiry officer was scrutinised by the apa 
pointing authority namely. the Chairman, 
who once again sifted the evidence and 
passed an order accepting the enquiry 
officer’s report and findings and dismis~ 
sing the petitioner from the service of 
the Corporation in terms of the Staff 
Regulations. He finds that the acts ot 
misconduct for which the petitioner is 
held guilty reflects seriously on his in« 
tegrity and honesty as well as loyalty 
to the institution and that the petitioner 
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proved himself unworthy of holding a res- 
ponsible position in the Corporation and 
deserves exemplary. p ent. 


The petitioner preferred an appeal 
against the order of dismissal made by 
the Chairman, as contemplated by the 
regulations. The full Board is the aps 
pellate authority and the Chairman of 
the Board is the Chairman of the Cora 
poration who passed the order of dis 
missal, The memorandum of appeal was 
passed on by the Board to the Chairman 
Mr. Nangia who passed the order of dis« 
missal after expressing elf so strong< 
ly, and he had occasion to make meticux 
lous comments on the grounds of appeal 
submitted by the petitioner. The Chairs 
man’s comments on the appeal are set ouf 
in 28 pages of typed matter. The Board 
considered the Chairman’s memorandum 
and the enclosures thereto dealing with 
the appeal preferred by the petitioner, 
went carefully through the comments of 
Mr. Nangia who was presiding over the 
Board, and ultimately came to the con» 
clusion that there was no justification for 
interfering with the order passed by the 
Chairman dismissing the petitioner from 
the service of the Corporation. The argus 
ment is that such an order cannot ba 
called the decision of a judicious body ag 
fs popularly understood, but is merely an 
administrative order passed by a master 
as against his servant. The petitioner is 
virtually characterised as a person guiltv 
of reprehensible conduct unbecoming of 
a public servant of a pd iar DIE Stata 
organisation. The Board and the Chair~ 
man of the Board who passed the ori« 
ginal challenged order, badged the peti- 
tioner with the insignia of impropriety 
amounting to dishonesty which in their 
view merited a dismissal from publia 
service, Their view undoubtedly result- 
ed in causing prejudice to the petitioner 
and has of course affected his rights, 
besides causing an indelible stigma or im- 
putation on the official character of the 
petitioner. But it is said that such a 
stigma should be taken without protest, 
clamour or agitation and the only remedy 
is to sue for damages for breach of any. 
well laid condition or regulation of ser- 
vice. If the record discloses that the 
ultimate view of the Board was arrived 
at without offending the principles of 
natural justice and if the conclusion is 
well supported by cogent material on 
record. then possibly the contention of 
the respondents might gain ground. 


5. But in the instant case the ob« 
jection lays at the threshold. The point 
made out is that the Board was coms 
pletely led by the forcible remarks, 
‘which are almost vitunerative, made by 
the Chairman on the memorandum of ap-= 
peal preferred by the petitioner and who 
was indeed the officer who accepted the 
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enquiry officer’s report and passed the 
order of dismissal, It is this person who 
as Chairman ed the petitioner, 
participated in the same capacity in the 
d at the appellate stage, The argu- 
_ ment is that such participation by itself 
creates the impression that the peti 
tioner’s apprehension that there is likeli 
hood of unjust treatment at the appel- 
late level is not totally a suspicion or a 
bare fear. The fact that such a person 
remained impartial without exercising his 
mind on the other members of the aps 
pellate Board is not so much relevant, 
The point is whether in such a situation 
a reasonable apprehension could be en~ 
tertained by the aggrieved petitioner that 
the appeal which he filed was an empty 
formality as he might not be in a posi 
tion to obtain real and practical justice 
in their hands in view of the fact that 
the authority which passed the order of 
dismissal was the of the ap« 
pellate Board as well, 


6. In my view the conspectus of 
events clearly project a situation where 
the petitioner’s rights have been pre- 
judiced by the decision of the Board, 
Undoubtedly. the Board is a public aus 
thority as it is functioning as an instru- 
ment of the State and under a statute 
of Parliament. It is in complete control 
of the affairs of the Corporation includ+ 
ing the right to take disciplinary action 
against its employees, It is an industrial 
concern for all purposes unless there Is 
any provision in the Act or in the rules 
which takes it out of it No such pro- 
vision has been shown to me. Once it fs 
an industrial concern as {is popularly 
understood. then it is a public body and 
the orders passed by it are decisions in- 
volving or affecting rights of parties. In 
S. Raman v. Madras State Warehous- 
ing Corporation, ( (1971) 1 Mad LJ 151) 
= (AIR 1971 Mad 431). Palaniswamy, J., 
had occasion to consider whether Madras 
State -Warehousing Corporation is an aue 
thority which is enjoined with certain 
quasi-governmental functions, The learn- 
ed Judge held that a public authority in- 
cludes all bodies created by a statute on 
hich powers are conferred to carry 
out Governmental or quasi-Governmental 
functions. Notwithstanding the fact that 
the Warehousing Corporation is a body 
corporate, it is nonetheless an authority 
enjoined with certain quasi-Governmental 









ed person ions 


employee-employer under a contract of 
rvice, Reliance was placed by the 
learned Judge on the decisions of the 
Supreme Court in Life Insurance Cor- 
poration v., Sunil Kumar Mukherjee. 
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{ (1964) 1 Lab LJ 442); Mafatlal Barot v. 
Divisional Controller. State Transport, 
Mehsana, (AIR 1966 SC 1364; D, L. 
Board, Calcutta v. Jaffar Imam. (AIR 
1966 SC 282) and that of this Court in 
T. C. M. Pillay v. main Institute of 
Technology, ( (1964) 1 Mad LJ 70) oat 
Ramanujam v. Zonal Manager, L. I, C 
((1968) 2 Mad LJ 21) = (1968 Lab IC 
1421). I am im entire agreement with 
the conclusion of the learned Judge in 
the above case, which is based on ac- 
cepted and well-known decisions of the 
Supreme Court as well as this Court, The 
Board in the instant case, no doubt, has 
set its own regulations dealing with the 
conditions of service af its officers and 
employees. But whilst applying the said 
regulations, if it happens that the prin- 
ciples of natural justice are in any way 
violated. then the arm of law can ex- 
tend to reach such conclusions and deci- 
sions arrived at by an administrative body 
if a right person, reasonably, 
comes to the conclusion that there has 
been a flagrant violation of the princie 
ples of natural justice. 


vA Having thus come fo the cons 
clusion that the Board is a public autho-< 
rity and its order is a decision which is 
susceptible to judicial review. the point 
remains whether such decision of an ad= 
ministrative body can be interfered with 
by the issue of a writ under Article 226 
of the Constitution. This was not squa- 
rely argued before Palaniswamy, J. 
the above case. But a catena of decis 
sions has been placed before me by 
counsel appearing for both parties and 
it is therefore for me to consider this 


8. Administrative law in recen# 
times has assumed such expansive dimen- 
sions that its impact on the well sef 
norms of ordinary lew or vice versa has 
become significant. The modern rule of 
law is not a bare sentinel to keep up 
orthodox traditions but is expected to 
be an active participant interfering in 
almost every sphere of activity in society 
in the changed role of a Service State 
and a Welfare State. The influence of 
the doctrine of natural justice over such 
functions of the State or its instrumentali~ 
ties reflects the interactive functions of 
case and statute laws and the growing 
influence of. sociological Jurisprudence 
ever our legal . The concept of 
rights has undergone a radical change 
due to forward and progressive ideals 
with which the community is publicly 
charged. Such an explosive rationalism 
in the understanding of rights of citizens 
all round which has become deep-rooted 
in society cannot lightly be ignored or 
allowed to be engulfed in the halo of 
orthodox traditionalistic judicial dicta, 
convention or Jurisprudence. I£ this 
progression is borne in mind, it is indise 
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putable that even the orders passed by 
a body like the 2nd Respondent which 
is but an instrumentality of the State 
and which is functioning under a‘ parti- 
cular statute is also bound to look after 
and protect the rights of citizens with 
whom it comes across. It cannot on the 
bare assertive principle of master and 
servant act beyond the pale of the norms 
set and accepted to be applicable to pro- 
ceedings before such bodies and func- 
tionaries, and consider the rights of per- 
sons before them to their detriment. It 
may be that the body may have the dis- 
cretion to deal with such problems. But 
such discretion should be exercised judi- 
ciously and judicially so that the parties 
appearing before them may not be un~ 
duly affected and prejudiced, 


Tf the argument of Mr. V. K, Thiru- 
venkatachari that the Government func- 
tionary under ea statute is beyond the 
pale of law and the visitorial jurisdic- 
tion of this Court under Article 226 of 
the Constitution is accepted, then courts 
in all circumstances ought to be a iudi- 
cial echo to administrative decisions, how- 
ever partial. improper or illegal they may 
be. Jf this is a fair appraisal of the 
present situation in the instant case. then 

the elements of fair hearing evolved 
on Jurisprudence such as the maxim of 
neutrality, the maxim of opportunity, the 
maxim of notice, the rule against surprise, 
the rule of adequate legal representation. 
the rule of tested evidence. the rule of 
facility, the rule of reasoned decision and 
the rule of balancing variable human 
judgments are all to be shelved in obli- 
vion. This cannot be. A well-know au- 
thority regards administrative law as the 
law govering the powers and procedures 
of administrative agencies including parti- 
cularly the law governing the judicial 
review of administrative action. Accord- 
ing to that definition. administrative 
agency is the Governmental authority, 
other than a Court or a Legislature which 
affects the rights of private parties 
through either adjudication or rule mak~ 
ing, Equally another authority on Ad- 
ministrative Law defined it as that part 


. of the public law which fixes the organi- 


sations and determines the competence 
of the administrative authorities and fur- 
ther indicates to the individual, reme- 
dies for the violation of his rights, 


Once the High Court or a superior 
Court has the power to issue any direc- 
tion or order under Article 226 of the 
Constitution, the jurisdiction is broad and 
wide enough. It therefore follows that 
under the judicial statesmanship. direc- 
tions and orders can be issued by Courts 
for correction of errors in the merits of 
an administrative action or administrative 
decision and for giving relief to the ag- 
grieved citizen or State which he or it 
has failed to get in the existing system 
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of jurisprudence. In Board of High 
School and Intermediate Education, U. P., 
Allahabad v. Ghanshyam Das Gupta, 
{AIR 1962 SC 1110), the Supreme Court 
observed as follows:— 


“If a statutory authority has power 
to do any act which will prejudicially 
affect the subject. then, although there 
are not two parties apart from the au- 
thority and the contest is between the 
authority proposing to do the act and 
the subject opposing it, the final deter- 
mination of the authority will yet be a 
quasi-judicial act provided the authority 
is required by the Statute to act judicial« 
Fa 

The statute is not likely to provide in 
so many words that the authority pass- 
ing the order is required to act judicial- 
ly; that can only be inferred from the 
express provisions of the statute in the 
first instance in each case and no one 
circumstance alone will be determinative 
of the question whether the authority 
set up by the statute has the duty to act 
judicially or not, The inference whe- 
ther the authority acting under a statute 
where it is silent has the duty to act 
judicially will depend on the express 
provisions of the statute read along with 
the nature of the rights affected, the 
manner of the disposal provided. the 
objective criterion if any to be adopted, 
the effect of the decision on the person 
affected and other indicia afforded by 
the statute. A duty to act judicially 
may arise in widely different circum- 
stances which it will be impossible and 
indeed inadvisable to attempt to define 
exhaustively.” 


In the light of the observations as 
above and the decision of the highest 
Court of the lend. I am unable to agree 
with Mr. V. K. Thiruvenkatachari that 
there is absolutely no duty on the part of 
the Board to act judicially in the instant 
ease. The nature of the right affected, 
the manner in which the Board should 
decide on such rights which might pre- 
judice the opposite party. afford an 
indicia to this Court that the statute 
which created the Board and the Board 
which functions as a quasi-Governmental 
institution, should act judicially and 
ought not to violate at least the accepted 
and well-known principles of naturel 
justice. 

98. But the argument is that in the 
circumstances of this case the Board 
could only be said to have acted as a 
master in relation to its employee, hav- 
ing scrutinised the regulations and condi- 
tions of service under which the emplo- 
yee was working and therefore if the 
resultant decision is a bona fide exercise 
of power derived from the contract of 
service to terminate the employment, 
then no writ or direction or order can 
§ssue. No doubt, In core and in substance 
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if the punishment is imposed after fol 
lowing the usual principles governing 
matural justice and that punishment. is 
legally and properly inflicted in the dis- 
ciplinary jurisdiction of an administra- 
tive functionary, who is expected to act 
quasi-judicially while dealing with such 
matters then possibly, if an unimpeach- 
able impression can be gained from the 
circumstances of the case that it was a 
contract which was being interpreted by 
the Board and the decision of theirs in 
punishing their employee was in terms 
of the contract of service. the argument 
of the respondent might hold good. We 
shall now refer to the decisions cited by. 
counsel so as to appreciate the real posis 
tion. 
10. Yn the admitted facts of this 
ease if If could be shown that the ap< 
pellate order challenged by the petitioner 
springs from the exercise of power traces 
able ‘solely to a contract of service, then, 
even, though the formality of an equiry: 
was gone through by an administrative 
body, before passing the order the emplo+ 
"yee cannot seek for a declaration that the 
order of termination of service has to 
be set aside. Even this observation is 
subject to the exception that in the course 
of the enquiry there has been no viola~ 
tion of the principles of natural justice, 
Assuming that every g was no 
the aggrieved employee in such cases can 
have recourse only to an action for dama- 
ges pr wrongful dismissal, This fs the 
ratio în the o Supreme Court cases 
cited by Mr. V, K. Thiruvenkatachari In In 
Uttar Pradesh Warehousing Corporation 
Limited v. Chandra Kiran Tyagi, (1970) 
t Lab LJ 32 = (AIR 1970 SC 1244) a 
suit was filed challenging the order of 
on the ground that the enquiry 
‘was contrary to the principles of natural 
fustice without giving him an opporiu- 
nity to place his defence and was held 
fn disregard to Ragulation 16 of the Te- 
gulations framed by the Uttar Pradesh 
(Warehousing Corporation Limited, 


11. In those circumstances ‘the 
Supreme Court held that a contract for 
personal service could not be enforced 
by an order for specific performance, nor 
would it be open for a servant to refuse 
fo accept the repudiation of a contract 
of service by his master and say that the 
contract has never been terminated. The 
remedy of employee is a claim for 
damages for wrongful dismissal or for 
breach of contract. But where a statu= 
tory status is given to an employee and 
there has been violation of the provisions 
of the statute while terminating the ser- 

of such an employee. the latter will 
be eligible to get the relief of the de~ 
claration that the order is null and void 
and that he continues to be in service 
as it will not then be a mere case of a 


master terminating the services of a ser 
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vant. On a finding of fact the Supreme 
Court said that the order of dismissal was 
passed by the authority which could pass 
the order of dismissal. It: has to be noted 

tin this case the question whes= 
gher the jurisdiction of the High Court 
under Article 226 of the Constitution to 
rescrutinise the decision of an adminis- 
trative body. if it is. hopelessly violative 
of the principles of natural justice. did 
mot come up for consideration, Even so 
Indian Airlines Corporation v, Sukhdeo 
Rai, (1971. t Lab LJ 496 = (AIR 1972 
SC 1828) was a case where the Supreme 
Court was deciding whether a regular 
suit could be filed by a dismissed emplo= 
yee alleging that the enquiry was con- 
ducted in breach of the procedure laid 
down by the regulations prescribed by 
the Corporation. In those circumstances 
the Supreme Court said: 


“The relationship between the per- 

son: anpolnted and the employer would 
ïn such cases be contractual, ie.. as bes 
tween a master and servant, and the 
termination of that relationship would 
mot entitled the servant to a declaration 
that his employment bad not been valide 
ly determined,” 
„, „Here again the scope of the Juris 
diction of superior Courts to issue direc« 
tions and orders under Article 226 of 
the Constitution in cases of flagrant vios 
fation of the principles of natural justice 
whilst the decision is arrived at by the 
administrative body. was not considered, 
as there was no occasion to do so. 

12. In Lakshmiah Reddiar v. Sri 
perumbudur, Taluk Co-operative Markets 
Eng Society Ltd.. (AIR 1962 Mad 169) Raja- 
mannar, C. J. was dealing 
of a Co-operative Society. He held that 
the Board of Directors of a Co-operative 
Society in considering the objections to 
the nominations for the election of mem= 
bers of the Board of Directors is not a 
statutory Tribunal with authority to de= 
termine the rights of parties. This deci- 
sion does not squarely apply to the ins 
stant case as this is a case where the 
employee is complaining against the em= 
ployer’s decision, which, according to the 
employee offends the principles of natu: 
ral justice and consequentially his rights, 
As a matter of fact. in the above deci- 
sion the learned Chief Justice quoted 
gu approval the observations of Lord 

Goddard, C. J. in R. v. Disputes Commits 
tee of he National Joint Council for the 
Craft of Dental Technicians, ((1953) T 
oe ER 327), The learned Law Lords 
said: 

. “The bodies to which in modern times 
fhe remedies of these prerogative writs 
have been applied are all statutory bodies 
on whom Parliament has conferred statu- 
tory powers and duties the exercise of 
which may lead to the detriment of suba 
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Tt is thus seen that if the exercise of 
power by an administrative body is like- 
Ty to result in the detriment of subjects 
as in this case, then the above pronounce~ 
ment of the Law Lord and the acceptance 
of the same by the learned Chief Justice 
supports the view that such decisions and 
Administrative Bodies are susceptible to 
fudicial review in the writ jurisdiction 
of this Court. The decision reported in 
Lakshmi v. Neyveli Lignite "Corporation 
Limited, ((1965) 2 Lab LJ 672) = {AIR 
1966 Mad 399) stands on a different foot- 
ing and is not apposite to the case be- 
cause there the question was whether 
Neyveli Lignite Corporation Limited was 
a statutory body and whether its orders 
could be considered as one passed by an 
administrative body functioning under 
statutory authority. In that case it was 
mot denied that Neyveli Lignite Corpo- 
ration Limited is not a body created by 
a statute. That is not the case here and 
hence the ratio could not strictly apply. 


13. Anantanarayanan, Ç. J.. in V. 
Ramiah v. The State Bank of India (1967) 
80 Mad LW 616), has clearly explained the 
dichotomy between a statutory body deal- 
Ing with subjects arising under a contract 
and the same body dealing with matters 
resulting in punishment after due enquiry 
as required under Jaw. While dealing with 
the scope of interference under Article 226 
in matters where a servant or employee 
of the State Bank of India was terminat- 
ed by the Board. the learned Chief Jus- 
tice said: 


“the order is the resulf of the exer- 
cise of power under the contract, as it 
purports to be. Any employer, even a 
statutory body, may initiate a proceed- 
ing. hold an enquiry, and come to cer- 
tain conclusions. But. at that stage. it 
may be faced with the choice of two al- 
ternatives. It may choose to punish the 
employee on a finding of misconduct. or 
it may choose, for what may seem to the 
authority to be valid reasons. to termi- 
nate the employment under contract, in- 
stead ........ceseeee If the order sesse. is 
to be construed as a bona fide exercise 
of the power derived from contract to ter- 
minate the employment, it cannot be struck 
down in writ jurisdiction. It is not as if 
the appellant is without his remedies. He 
has his remedies in common law, for dama- 
ges for wrongful dismissal. ............ If the 
order is, in core and substance, a punishment 
in disciplinary jurisdiction, then the respon- 
dent Bank would have to act quasi-judicially; 
it must certainly observe the norms of 
natural justice. If it has not done so, the 
order is liable to be struck down, even i 
the State Bank of India Rules are not stat- 
utory in character. If the order terminates 
the employment, by virtue of the contract, 
the matter is at an end, so far as writ juris- 
diction is concerned.” 
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14, The above dichotomy so expli- 
citly made by the learned Chief Justice, if 
borne in mind, squarely applies to the facts 
of this case. The petitioner has been punish- 
ed for misconduct. He has been characteris- 
ed as a dishonest person and not suitable for 
public service. It cannot therefore be fairly 
and reasonably said that the order of termi- 
nation passed by the original authority and 
confirmed by the appellate authority is re- 
ferable to the contract of service and the 
decision itself flows therefrom. It is in this 
respect that the latest pronouncement of the 
Supreme Court in A. K. Kraipak v. Union 
of India, AIR 1970 SC 150 which practically 
lays down the modern understanding of the 
scope of interference of this Court under 
Article 226 is well settled and set. While 
dealing with the dividing line between an ad- 
ministrative power and a quasi-judicial power, 
Hegde, J., who gave the leading judgment, 
laid down the following dicta: 


“ seseccessee n a Welfare State like India 
which is regulated and controlled by the rule 
of law it is inevitable that the jurisdiction of 
the administrative bodies is increasing at a 
rapid rate. The concept of rule of law would 
lose its validity if the instrumentalities of the 
State are not charged with the duty of dis- 
charging their functions in a fair and just 
manner. The requirement of acting judicially 
in essense is nothing but a requirement to 
act justly and fairly and not arbitrarily or 
capriciously. Whe procedures which are con- 
sidered inherent in the exercise of judicial 
power are merely those which facilitate if 
not ensure a just and fair decision. In re- 
cent years the concept of quasi-judicial power 
has been undergoing a radical change. What 
was considered as an administrative power 
some years back is now being considered as 
a quasi-judicial power. 

With the increase of the power of the 
administrative bodies it has become neces. 
sary to provide guidelines for the just exer- 
cise of their power. To prevent the abuse 
of that power and to see that it does not be- 
come a new despotism, courts are gradually 
evolving the principles to be observed while 
exercising such powers. In matters like these, 
public good is not advanced by a rigid ad- 
herence to precedents. New problems call 
for new solutions. It is neither possible nor 
desirable to fix the limits of a quasi-judicial 
power. 


The aim of the rules of natural justice 
is to secure justice or to put it negatively to 
prevent miscarriage of justice. These rules 
can operate only in areas not covered by 
any law validly made. In other words they 
do not supplant the Jaw of the land but 
supplement it. The concept of natural jus- 
tice has undergone a great deal of change 
in recent years. 

In the past only two rules were recog- 
nised but in course of time many more sub- 
sidiary rules came to be added to these 
rules. Till very recently it was the opinion of 
the Courts that unless the authority con- 
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cerned was required by the law under which 
it functioned to act judicially there was 
no room for the application of the rules of 
natural justice. The validity of that limita- 
tion is not questioned. If the purpose of 
the rules of natural justice is to prevent’ mis- 
carriage of justice there is no reason why 
those rules should be made inapplicable to 
administrative enquiries. Often times it is 
not easy to draw the line that demarcates 
administrative enquiries from quasi-judicial 
enquiries. Enquiries which were considered 
administrative at one time are now being 
considered as quasi-judicial in character, 
Arriving at a just decision is the aim of 
both quasi-judicial enquiries as well as ad- 
ministrative enquiries. An unjust decision 
in an administrative enquiry may have 
more far-reaching effect than a decision in 
a quasi-judicial enquiry. 

The rules of natural justice are not 
embodied rules. What particular rule of 
- natural justice should apply to a given case 
must depend to a great extent on the facts 
and circumstances of that case, the frame- 
work of the law under which the enquiry 
is held and the constitution of the Tribunal 
or body of persons appointed for that pur- 
pose. Whenever a complaint is made be- 
fore a Court that some principle of natural 
justice had been contravened the Court has 
to decide whether the observance of that 
rule was necessary for a just decision on 
the facts of that case.” 


15. Thus fortified with the pro- 
nouncement of the highest Court of the 
land I am unable to agree with Mr. V. K. 
Thiruvenkatachari that an order passed by 
a master against his servant, though appa- 
rently in the administrative exercise of his 
power, has to be accepted without’ demur, 
though it is unjust and the consequences 
resulting from the said order, which affects 
and prejudices the petitioner, are far-reach- 
ing. The complaint here is that the appel- 
late Board was biased when the order has 
been passed and therefore one of the prin- 
ciples of natural justice has been contra- 
vened. Following the dicta of Hegde, J., 
in the above Supreme Court decision, such 
a complaint has to be enquired into by 
this Court to find whether the observance 
of that rule was necessary for a just deci- 
sion on the facts of this case. The com- 
plaint in the instant case is that the Board 
was biased since the Chairman who was the 
original authority, participated in the Board 
and gave his own comments on the memo- 
randum of appeal and therefore there is a 
violation of the principles of natural jus- 
tice. Nemo debet esse judex in propria sua 
causa, a man cannot be a judge in his own 
cause, and the judge cannot be the prose- 
cutor. This is the maxim of neutrality. 
The petitioner’s case is that the challenged 
order suffers from a patent defect that it of- 
fends the rule of bias, the rule of fair hear- 
ing and demonstrably the order cannot be 
said to be fair or just having regard to the 
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nature of the process adopted by the Board 
and the manner in which it conducted the 
appellate proceedings. It is therefore obli- 
gatory on the part of this Court to enquire 
into such a complaint against the abuse of 
natural justice. Even if the resultant ac- 
tion of the employer is prima facie attri- 
butable to the regulations or conditions of 
service, its exercise in abuse of natural 
justice has to be treated as a failure to, ex- 
ercise the power in the normal and accept- 
ed way and accordingly the decision arriv- 
ed at by the authority has to be scrutinis- 
ed and reviewed by judicial authority. The 
prayer to prevent a power being abused 
rather than being acceded cannot be lightly 
rejected and brushed aside. In the instant 
case we are only concerned with the way 
and manner in which the appeal has been 
dealt with. If it is found that the manner 
of exercise of such appellate power does 
not appear to a reasonably instructed mind 
to be fair or just, then Court’s interference 
in such matters is possible and is indeed 
imperative by reason of the decisions 
above. 


16. Such interference is made pos- 
sible and plausible even while the Court 
exercises jurisdiction under Article 226 of 
the Constitution. I am unable therefore to 
accept the extreme view contended for by 
Mr. V. K. Thiruvenkatachari that this Court 
cannot issue a rule under Article 226 in 
the instant case. 


17. If, therefore, the Board, which 
functions as an instrumentality of the State 
and as a statutory body, is a public autho- 
rity and has made a decision affecting the 
tights of the petitioner, and if this Court 
can scrutinise the said decision to see whe- 
ther it satisfies every known principle of 
natural justice then the substantial ques- 
tion which arises in this case is whether the 
order suffers from bias. 


18. Mr. Raman’s contention is that 
as the Chairman was the original punish- 
ing authority and as he expressed himself 
strongly even when he rendered his deci- 
sion to remove the petitioner from service 
and as for a second time he made com- 
ments on the memoranda of appeal prefer- 
ted by the pevitioner and as the order ap- 
pealed against together with the remarks 
made on the appeal memorandum was be- 
fore the Board and as the Board ultimate- 
ly rested its decision on the above material, 
the petitioner’s apprehension that the order 
is vitiated by bias is not ill-conceived. Mr. 
Thiruvenkatachari on the other hand would 
State that mere participation of the original 
authority in the Board cannot give an auto- 
matic impression that the proceedings are 
vitiated by bias as every other person con- 
stituting the Board is an independent citi- 
zen who is not likely to be weighed by the 
presence of Mr. Nangia or his remarks on 
the appeal memorandum. As pointed out 
by the Supreme Court in Nanak Lal v. Dr. 
Prem Chand, AIR 1957 SC 425: 





- broad-based, and if there is 


1973 


“In such cases the test is not “whether 
in fact a bias has affected the judgment; 
the test always is and must be whether a 
litigant could reasonably apprehend that 
a bias attributable to a member of the tri- 
bunal might have operated against him in 
the final decision of the tribunal. It is in 
this sense that it is often said that justice 
must not only be done but must also ap- 
pear to be done.” 


Bias is not something which is suscepti- 
ble of easy and clinching proof. It is a 
matter for a well instructed mind to make 
a reasonable inference of its existence from 
the totality of the circumstances and facts 
in each case. The very foundation of the 
acceptance of the impact of bias on deci- 
sions of administrative bodies exercising 
powers dealing with or affecting rights of 
citizens or administrative bodies is the exist- 
ence of an atmosphere of a well laid but 
reasonable suspicion that things could have 
been different if the subject was not dealt 
with as challenged. Bias is of two kinds, 
official and personal. In the instant case, 
we are not concerned with personal bias. 
The complaint is that the presence of a 
responsible officer like the Chairman, who 
had everything to do. with the subject-mat- 
ter under consideration, creates the impres- 
sion that all is not well. As bjas springs 
from the well known doctrine of natural 
justice, it follows that a person who tries 
a cause or who is per force compelled to 
participate in a subject which should lead 
to an obvious decision by him and others 
should be able to deal with the matter ob- 
jectively, fairly and impartially and should 
be manifestly shown to have acted so. As 
no one can act justly and fairly if his pre- 
vious conduct gives ground for believing 
that he cannot act in an open mind, then 
this aspect looms Jarge to render a decision 
vance a particular situation is vitiated by 
ias. 


If there is a reasonable danger about 
the fairness of the enquiry, then the pro- 
ceedings are vitiated by it. A doctrinaire 
approach on tbe doctrine of bias will not 
serve the real purpose. The appraisal by a 
Court in such circumstances should be 
material to 
entertain a suspicion, which is reasonable 
that the expectation of the party affected in 
such proceedings that it is biased is not ill- 
founded, then the Court should compul- 
sively act and interfere. As Lord Halsbury 
says “where the interest of the person ad- 
judicating is not pecuniary, the order will 
not be granted unless it is shown that his 
interest is substantial and of such character 
mal will give rise to a real likelihood of 

jas.” 


19. No doubt, the constitution of 
the Board, as was seen, consists of indepen- 
dent persons nominated by the Develop- 
ment Bank, Central Government and per- 
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sons elected by the scheduled banks who 
are share-holders of the Corporation, etc. 
But then the challenged order takes much 
of its resource from the report of the en- 
quiry officer and the comments of the Chair- 
map. This having been done, it cannot be 
said that the petitioner’s apprehension that 
the order is biased, is not substantial and 
it is not of a character which would give 
tise to a real likelihood of bias. In a simi- 
lar situation Ismail, J.. in Gunasekaran vV. 
State Housing Board (W. P. No. 1653 of 
1967 (Mad.)), considering the nature of bias 
in relation to an order of the State Hous- 
ing Board, which is equally a statutory body 
consisting of independent persons and con- 
stituted under the Madras State Housing 
Board Act (Madras Act 17 of 1961), ob- 
served that the participation of the Chair- 
man at the appellate level did vitiate the 
entire proceedings. The learned Judge said 
that “no litigant should have the slightest 
fear or apprehension that an individual who 
may be said to be biased, in any degree, 
against him, is allowed to participate in the 
judicial proceedings which deals with and 
disposes of his case. It is not mecessary, 
for the application of this principle, that the 
petitioner must be in a position to prove 
that in actual practice, the Chairman in- 
fluenced the other members and the ulti- 
mate decision of the Board is the conse- 
quence of such influence. All that is re- 
quired is the apprehension that may be re- 
asonably entertained by an individual, that 
by the participation of the person whose 
order is under appeal, the entire appellate 
proceedings have gone against that indivi- 
dual or to his prejudice. It may be, in 
this particular case, the other members who 
participated were not subordinates and were 
in no way obliged to the Chairman. Whe- 
ther there was any attempt on the part of 
the Chairman to influence the other mem- 
bers or not, the fact remains that he was 
present there and was probably presiding 
over the meeting.” In the above cir-| 
cumstances he issued a rule and re- 
lied upon Frome United Breweries 
Co. v. Bath Justices (1926 AC 586) which 
was cited in (AIR 1957 SC 425) and also 
on Nageswara Rao v. State of Andhra Pra- 
desh (AIR 1959 SC 1376), and ultimately 
came to the conclusion that he did not have 
thé slightest hesitation in holding that the 
appeal has not been properly disposed of. 
Whilst I respectfully adopt the reasoning 
of the learned Judge, I am equally not hesi- 
tant to make the rule absolute in this case. 
It would be impossible for the petitioner to 
establish as a fact that the Chairman did 
influence the Board. But his presence in 
the Board while the subject was being dis- 
cussed and decided upon, certainly creates 
a reasonable impression in the party whose 
rights are being adjudicated, that there may 
be a likelihood of bias. This is sufficient 
in law. The Chairman having participated, 
the decision should be deemed to be or 
reasonably held to be hit by the principle 
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of bias. The fact that the other members 
are independent members, does not really 
govern the issue. The impugned order ex 
facie shows that the Chairman’s original 
order and his remarks did have a great play 
in the ultimate decision, In this view, the 
petitioner is entitled to succeed. 


20. The impugned order cannot be 
said to be valid. The result of this is that 
the Board will have to dispose of the appeal 
of the petitioner afresh without Mr. Nangia 
being associated in the proceedings of the 
Board. I make it clear that I have not 
touched upon the merits as they were not 
even referred to before me. This Writ Peti- 
tion is allowed but there will be no order 
as to costs. g 
i Petition allowed. 
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RAMAPRASADA RAO, J. 


M. D. Saraswathi, Petitioner v. State of 
Tamil Nadu, represented by the Secretary, 
Hore Dept., Madras and another, Respon- 

ents. 


a Petn. No. 3903 of 1970, D/- 15-9- 


Index Note:— (A) Madras Buildings 
(Lease and Rent Control) Act (25 of 1949), 
Section 7 (3) (a) © — Release of premises 
for use and occupation by owner. 


Brief Note:— (A) Bona fide application 
for releasing remises for own use and 
occupation by the owner, residing in a rent- 
ed building, cannot be rejected summarily 
on grounds that Government servants find 
it difficult to get premises in that locality. 

(Para 2) 
Cases Referred: Chronological Paras 


(1970) W. P. No. 2138 of 1970 (Mad.), 
Arul Mary v. Accommodation Con- 
troller 


V. R. Gopalan, for Petitioner; T. Sa- 
thiadev, Asst. Govt. Pleader, for Respon- 
dents. 


ORDER :— Premises No. 26 Kolandai- 
velu St., Purasawalkam, Madras, was under 
Government tenancy. The petitioner is ad- 
mittedly residing in a rented building. On 
7-7-1969 the petitioner applied for the re- 
lease of the premises for her own use and 
occupation. When that request was being 
enquired into, the then allottee vacated and 
handed over possession of the premises on 
24-7-1969. The premises was once again 
offered for allotment on 25-7-1969. Pending 
a decision on the application for release, 
which was by then pending with the appro- 
priate authority, it is said that the Accom- 
modation Deputy Tahsildar inspected and 
reported that the petitioner was indeed re- 
siding in a rented premises. But, the Ac- 
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commodation Controller, as is seen from 
the affidavit, rejected the request for release 
on the ground that Government servants 
were finding it hard to got accommodation 
by private lease in that locality. Based on 
such recommendation and observation of 
the Accommodation Controller, the first 
respondent passed the impugned orden 
which runs as follows:— 


“Thirumathi M. D. Saraswathi is in- 
formed that her request for release of pre- 
mises No. 26 Kolandaivela~ Street, Pura- 
sawalkam, Madras has not been complied 
with.” 

It is as against this, the present writ peti- 
tion has been filed. 


2. The petition has to be allowed 
on two grounds. Firstly, the order of the 
first respondent is non-speaking and it does 
not appear whether the first respondent has 
indeed applied its mind to the facts and 
come to a decision which is just and which 
is in accordance with law. Secondly, the 
observation of the Accommodation Con- 
troller which weighed with the first respon- 
dent, that the Government servants find it 
difficult to get premises in this locality and 
therefore a requisitioned premises ought. 
not to be released, is a ground which is not 
available to the first respondent in law for 
summarily rejecting bona fide applications 
by owners requesting for release of their 
premises for their own personal occupa- 
tion. If the petitioner satisfied the elements 
which taken together would justify her re- 
quest for occupation of the premises in the 
possession of the Government under the 
provisions of the Act, then normally -the 
first respondent should act and release, un- 
Jess there are any other exceptional or rele- 
vant circumstances which can compel them 
to act otherwise. Instead of dealing with 
the merits further, I am inclined to set aside 
the order which is non-speaking and which 
is based on irrelevant considerations and 
allow this writ petition. 


3. Accordingly, this writ petition is 
allowed. There ill be no order as to 
costs. But, the subject-matter viz., the 
letter of request by the petitioner for re- 
lease of the premises as owner thereof, for 
her personal occupation, is remitted to the 
first respondent for being dealt with in ac- 
cordance with law and in the light of my 
observations in. W. P. No. 2138 of 1970 
(Mad.) (Arl Mary v. Accommodation 
Controller) and in this petition as well. 


Petition allowed. 
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AIR 1973 MADRAS 133 (Y 6 C 36) 

ISMAIL AND PALANISWAMY, JJ. 

T. Panchapakesan (died) and others, Ap- 
pellants v. Peria Thambi Naicker (died) and 
others, Respondents. 

Appeal No. 435 of 1965, and Memo 
of Cross-objections, D/- 18-7-1972, against 
decree of Sub-J., Chingleput in O. S. No. 70 
of 1960. 

Index Notes — (A) Civil P. C. (1508), 
Order 1, Rule 9 — When the mecessary party 
js mot impleaded im a suit for declaration of 
title and imjumction, om the basis of a parti- 
tion relief cammot be gramted to the plaimtiff. 
AMR 1933 Mad 664, Rel. on. (@ara 6) 


Brief Note: — (A) Order 1, Rule 9 is 
not a bar in such a case and the trial Court 
granting relief in such a case acts illegally. 

(Para 7) 
Cases Referred: Chronological Paras 
AIR 1933 Mad 664 = 65 Mad LJ 290, 
Subbaraya v. Seetharamaswami 
AIR 1921 Cal 622 = 25 Cal WN 249, 
Haran Sheik v. Rameshchandra 


C. S. Prakasa Rao and V. A. Sadagopan, 
for Appellants; V. S. Natarajan, L A. 
Po and A. S. Bibi John, for Respon- 

nts. 


PALANISWAMY, J.:-- The first defen- 
dant in O. S. No. 70 of 1960 on the file of 
the Subordinate Judge’s court, Chingleput, is 
the appellant. The eleven plaintiffs-respon- 
dents instituted the suit for a declaration 
that they are entitled to certain plots mark- 
ed in the plaint plan and situated in S. No. 
140 of Selayur village. and for consequential 
permanent injunction restraining defendants 
1, 9 and 10, from interfering with their pos- 
session of the said plots, or in the alterna- 


tive, for partition and separate pos- 
session of 18/32 shares. The land in 
question measures 2.82 acres. It was 


originally a carpenter inam. It was re- 
sumed by the Government on 17-12-1935, 
and the Collector of Chingleput appears to 
have passed an order and issued patta in res- 
pect of this land. The terms of the order 
are not known as it is not produced. The 
plaintiffs claimed that on 21-7-1950, at a 
gathering of the mirasidars of the village, a 
partition was effected, that at that partition 
the plots mentioned by them were allotted to 
their shares and therefore they were entitled 
to the main relief of declaration of thei 
title to the said plots and for the consequen- 
tial injunction against defendants 1, 9 and 
10, who are said to be alleged that they were 
in joint possession and in any event deemed 
in law to be in joint possession with the 
other sharers. 

2. The first defendant claimed to 
have purchased the entire suit property in 
court auction in execution of a mortgage 
decree in O. S. No. 14 of 1953 on 
the file of the District Munsif court, Poona- 
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mallee. That was a suit instituted by the 
second defendant on a mortgage, a copy of 
which is Ex. A-1, dated 15-10-1952. That 
was executed by 15 villagers in favour of the 
second defendant for a sum of Rs. 3,500/-. 
The case of the first defendant was that the 
said mortgage was executed for the purpose 
of meeting the expenses in connection with 
a litigation instituted by a third party and 
that the villagers had to borrow the sum 
from the second defendant for the purpose 
of meeting the expenses and that therefore 
the mortgage was binding upon the entire 
villagers. That mortgage suit was instituted 
against the villagers under Order 1, Rule 8, 
Civil Procedure Code. It was in execution 
of that decree the first defendant happened 
to become the court auction purchaser. The 
first defendant contended that after resump- 
tion, the land was granted in patta not only 
in favour of the mirasdars but in favour of 
the entire body of villagers. The main de- 
fence of the first defendant was that on ac- 
count of the court sale the plaintiffs had no 
subsisting title. ‘ 

3. On a consideration of the evidence 
the trial Judge found that the mirasidars of 
the village alone were entitled to the suit 
land and that the decree in the mortgage 
suit in which the first defendant claimed to 
have become the court auction purchaser 
was not valid and binding upon the plaintiffs 
inasmuch as they were not parties to the 
mortgage suit and that therefore their right 
was not affected. The trial Judge further 
found that the partition arrangement set up 

the plaintiffs was not made out, that the 


b 
: plaintiffs were not entitled to a decree for 


partition in the absence of the other persons 
entitled to shares in the Jand and that they 
were entitled only to a declaration of their 
right to be in joint possession with the first 
defendant and the other gramathars (Gira- 
mathargal) which term, according to the 
learned Judge, means only the mirasidars. 
Jt is against this decree that the first defen- 
dant has filed this appeal. 


4. In view of the order which we 
propose to pass, it is mot necessary to seb 
out the several contentions that were advanc- 
ed on behalf of the appellant. According to 
the plaintiffs, the village consists of 32 shares 
and they are entitled to 18 shares. Accord- 
ing to them, the first defendant had become 
entitled only to three of 32 shares which 
alone according to them belonged to the per- 
sons who executed the mortgage Ex. A.L 
The further case of the plaintiffs is that de- 
fendants 3 to 8 are entitled to 8 shares. Thus, 
even according to the plaintiffs, three more 
shares remain and the persons interested in 
those shares are not made parties to the suit. 
It is in this view that the trial Judge has 
observed in paragraph 32 of his judgment 
that having full knowledge of the fact that 
other sharers are also entitled to or interested 
in getting a partition of the property, the 
plaintiffs have not made those persons as par- 
ties to the suit. It is also the finding of the 
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trial Judge based on the evidence adduced 
by the plaintifis regarding the quantum held 
by the various pattadars or mirasidars that 
the total exceeds unity. The learned trial 
Judge further found that the plaintiffs had 
not properly established their claim as re- 
gards the quantum. In view of these con- 
clusions, we are of the view that the trial 
Court erred in granting a decree declaring 
the right of the plaintiffs to be in joint pos- 
session along with the first defendant and the 
other villagers. This being a suit based upon 
an alleged partition, which has not been 
established, ‘and, in the alternative, being a 
suit for partition, we are clearly of the opin- 
ion that all the persons interested in the pro- 
perty should have been impleaded as parties. 
Though this plea of non-joinder was not 
raised by the defendants in their written state- 
ment it has been taken as one of the grounds 
in the appeal and we allowed this to be 
raised, as it is admitted by the plaintiffs 
themselves that there are other sharers. The 
question then is whether the decree granted 
by the trial Court can be sustained. 

5. As we have already pointed out, 
the plaintiffs themselves in paragraph 12 of 
their plaint alleged that they were in joint 
possession of the suit property along with 
the other defendants, who according to them, 
are co-sharers, and valued the suit under 
Section 37 (2) of the Madras Court-fees and 
Suits Valuation Act and paid court-fee ac- 
cordingly. But, curiously, in spite of this 
position, the trial court granted a decree dec- 
laring the right of the plaintiffs to be in pos- 
session in common with the first defendant 
and other villagers. We are of the view that 
this decree cannot be sustained. 

6. No doubt, Order 1, Rule 9, Civil 
Procedure Code provides that no suit shall be 
defeated by reason of the mis-joinder or non- 
joinder of parties, and the court may, in 
every suit, deal with the matter in controversy 
so far as regards the rights and interests of 
the parties actually before it. The question 
arose before a Bench of the Calcutta High 
Court in Haran Sheik v. Rameshchandra, 
AIR 1921 Cal 622, as to whether notwith- 
standing this provision, the Court had power 
to dismiss a suit in which no effective decree 
can be made in the absence of an interested 
party. That was a suit in which the plain- 
tiffs sued in a representative capacity for a 
declaration of a right of way as a village 
toad over the land mentioned in the plaint 
and for removal of an obstruction thereon. 
In the trial court, an objection was taken that 
one of the persons interested in the land 
over which the relief was asked for was not 
made a party to the suit. The trial Court: did 
not give weight to this objection and granted 
the relief. In appeal, a Bench of the Cal- 
cutta High Court, observed, after referring 
to Order 1, Rule 9, Civil Procedure Code as 
follows:— 

“But notwithstanding this provisions, it 
is plain that the court will not entertain a 
suit in which no effective decree can be 
made in the absence of an interested party. 
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For instance, in a suit for partition of joint 
property, if it is established that one of the 
owners has not been joined as a party, the 
court will not proceed to make a decree; the 
decree will not be operative, as it must deal 
with the share of the absent person interested, 
who cannot be bound thereby. Similarly, in 
a case like the present, where the decree is 
to be made for declaration of a right of way 
as a village road over the disputed land and 
for removal of an obstruction thereon, if it 
is discovered that a person interested in the 
servient tenement has not been made a party 
to the suit, the court will not proceed to 
make a decree. The decree, if made, must 
be infructuous, if a suit is instituted by the 
absent person for an injunction to restrain 
the successful plaintiff from executing the 
decree, there will be no possible answer to 
the prayer”. 

In Subbaraya Sastri v. Seetharamaswamy, 65 
Mad LY 290 = (AIR 1933 Mad 664), a 
learned Singe Judge of this court had to 
deal with a case of the non-joinder of a 
Municipality in a suit in which the Munici- 
pality was interested. On an elaborate re- 
view of the case law and after referring to 
certain passages in Bullen and Leake’s ‘Pre- 
cedents of Pleadings’ the learned Judge 
found that notwithstanding Order 1, Rule 9, 
Civil Procedure Code, the court will be jus- 
tified in dismissing a suit if the necessary 
party is not impleaded. 


7. The same principle applies to this 
case also having regard to the reliefs prayed 
for by the plaintiffs. The question as to 
whether there was a partition, as contended 
by the plaintiffs, is one in which all the 
sharers are interested. Even with regard to 
the plea of injunction which the plaintiffs 
have asked for, all the persons interested 
should be made parties. Even with regard 
to the limited rights of joint possession, all 
the persons interested should be made par- 
ties, for it may be open to those who are not 
made parties to show that the plaintiffs have 
no subsisting title. Under these circumstan-| 
ces, we are clearly of the opinion that the 
lower court erred in granting a decree which 
in fact has not been asked for by the plain- 
tiffs themselves in view: of their allegations. 
In this view, we do not express any opinion 
on the various questions that arise for consi- 
deration in this appeal, in the absence of the 
order said to have been passed by the Col- > 
lector after the land was resumed. 


8. We pointed out this position to the 
learned counsel appearing for the plaintiffs 
and gave him time to consider the with- 
drawal of the suit and filing a fresh suit on 
the same cause of action impleading all the 
parties interested. After taking time and 
after consulting his clients, the learned coun- 
sel for the plaintiffs represented that he was 
not in a position to withdraw the suit. Nor 
Was any request made for impleading the par- 
ties who have not been impleaded in the suit, 
Under those circumstances, the appeal is al- 
lowed, the decree of the trial court is set 
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aside and the suit is dismissed with costs of 
the first defendant in both the courts. 


9. Since we have held that the suit 
itself was liable to be dismissed on account 
of other persons, admittedly interested in the 
suit property not having been impleaded, the 
memorandum of cross-objections filed by 
the plaintiffs is dismissed. No costs. 


Appeal allowed. 





AIR 1973 MADRAS 135 (V 60 C 37) 
ISMAIL AND PALANISWAMY, JJ. 


H. J. Dorairaj, Appellant v. Viswanatha 
Rupa and Co. and others, Respondents. 


O. S. Appeal No. 18 of 1972, D/- 18-7- 
1972, against decree of Maharajan, J., in 
Appln. No. 1200 of 1970, D/- 8-7-1970. ` 


Index Note: — (A) Civil P. C. (1998), 
Section 151 — Inherent jurisdiction — Can- 
not be invoked whem aggrieved party has a 
specific remedy available under the law. 


Brief Note: — (A) Where certain orders 
ate passed in a suit and thereafter the suit 
is disposed of an application under Sec- 
tion 151 challenging those orders as without 
jurisdiction and to restore the suit to the 
position it occupied prior to the passing of 
the orders and to restore the position of the 
applicant to the position he occupied as on 
that date is incompetent. Any proceeding 
before a court has to be regulated by the 
procedure prescribed in that behalf and even 
if a particular order or a decree is said to 
be a nullity, for obtaining relief based upon 
that position, the’ procedure prescribed by 
law will have to be followed. The proper 
remedy is to appeal against those orders 
or to approach the Court for reyiew. Appin. 
No. 1200 of 1970, D/- 8-7-1970 (Mad), 
Affirmed; AIR 1923 Cal 619 and AIR 1949 
PC 264, Distinguished. (Paras 5, 6) 
Cases Referred: Chronological Paras 


AIR 1954 SC 340 = 1955 SCR 117, 
Kiran Singh v. Chamanpaswan 

AIR 1949 PC 264 = 50 Cri LJ 889, 
Yusafalli Mulla v. King 

AIR 1923 Cal 619 = 27 Cal WN 542, 
Kunja Mohan v. Moindrachandra 6 

(1905) 2 Cal LJ 384 = 9 Cal WN 
956, Golabsao v. Chowdhury Madholal 6 

Shoft Baves & Co., Sheila Rajendran 
and M. Gnanaswami, for Appellant; N. Siva- 
sankaran, for Respondents. 

ISMAIL, ¥.:— This appeal is directed 
against the order of Maharajan, J., dismiss- 
ing Appin. No. 1200 of 1970 in C. S. No. 
135 of 1967. Though the decision in the ap- 
peal does not turn upon the facts of this case, 
it is desirable to set out the facts for the 
purpose of understanding as to how this ap- 
peal arises. The appellant herein was .the 
first defendant in C. S. 135 of 1967. A 
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Greek ship “s. s. Stamatis”, which was 
caught in the cyclone of November, 1966, 
ran aground opposite to the Marina at Mad- 
ras. The appellant herein agreed to purchase 
the ship from Messrs. Diana Maritime Cor- 
poration, the owners thereof for Rupees seven 
lakhs and deposited a sum of Rs. 50,750/- 
towards the sale price. Being unable to pay 
the balance of the sale price, he entered into 
negotiations with the owners of the ship, who 
agreed to reduce the sale price to Rupees 
3,30,000/-, as well as to adjust the deposit 
made by him towards the agreed sale price. 
He had hardly two days left for payment of 
the balance and therefore he entered into 
a hurried agreement with the plaintiffs in 
the suit, whereby the plaintiffs undertook 
to pay the sum of Rs. 2,80,000/- to the 
owners of the ship on behalf of the appel- 
lant on condition that the appellant paid 
them a remuneration equal to 75 per cent of 
the amount of investment and agreed to re- 
pay the entire amount within six months 
time. It was also agreed between the plain- 
tiffs and the appellant that if any necessity 
arose, the plaintiffs should extend the time 
for payment by three months. The appellant 
also agreed on 10-7-1967 to give security by 
pledging the ship to the plaintiffs and execut- 
ing in favour of the second plaintiff an irre-- 
vocable power of attorney for the purpose 
of enabling the plaintiffs to arrange for the 
work of breaking up the ship and dismant- 
ling the parts thereof and to recoup them- 
selves out of the sale proceeds. One of the 
clauses in the agreement provided that the 
plaintiffs should be put in possession of the 
ship. Subsequently, the plaintiffs instituted 
the suit C. S. 135 of 1967 on the file of this 
court (1) for a declaration that the ‘s. s. 
Stamatis’ was under a valid pledge to the 
plaintiffs and that the plaintiffs were entitled 
to sell the ship. or part or parts thereof and 
recoup themselves the amount of advance 
and other amounts including the remunera- 
tion due to them under the contract dated 
10-7-1967, (2) for a mandatory injunction res- 
training the appellant or his agents from 
making contracts to sell, or selling and deli- 
vering the said ship or any part or parts 
thereof, including the fixtures, fittings, loose 
materials inside the ship or dealing with the 
same in any manner except with the concur- 
rence of the plaintiffs and on the terms that 
the price shall be paid directly into the hands 
of the plaintiffs, (3) for a preliminary decree 
against the appellant for rendition of ac- 
counts in respect of moneys received from 
defendants 2 and 3 or from any other par- 
ties on any transactions relating to the ship, 
either by way of sale price or advance and 
for such amounts as may be found due to 
the plaintiffs on taking such accounts, (4) for 
the costs of suit and (5) for such other reliefs. 
In this suit, five persons were originally ar- 
tayed as defendants, including the appellant 
herein as the first defendant. The second 
defendant was impleaded because the plain- 
tiffs came to know from a_ notice issued 
by bim that the appellant had entered into a 
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contract with the second defendant for supply 
of re-rollable materials as per an agreement 
allegedly executed on 5-7-1967. The third 
defendant was impleaded because it was 
brought to the notice of the plaintiffs that 
the appellant had received an advance of 
Rs. 30,000/- from him against the supply of 
non-ferrous metals which the appellant had 
promised to deliver to the third defendant. 
The Collector of Customs was impleaded as 
the fourth defendant because he might have 
a prior right for duty. The fifth defendant 
is the Commissioner of Police, Madras, and 
he was impleaded as the receiver of the 
wrecked ship under a notification issued by 
the Government of India under the Mer- 
chants Shipping Act, 1958. 


2. The appellant in his answer rais- 
ed several contentions, one of them being 
that the terms of the contract requiring him 
to pay 75 per cent by way of remuneration 
had been inserted in the contract without 
his own volition and under coercion. On 
6-10-1967, that is to say, long before the fil- 
ing of the answers by the defendants, in pur- 
suance of Appins. Nos. 2096 of 1967 and 
2157 of 1967 made by the plaintiffs, Rama- 
murti, J., passed an order whereby he ap- 
“pointed the appellant and Sri R. Padmana- 
bhan, Advocate, as Joint Receivers of the 
wrecked ship. It was the appellant who in- 
vited the Court in the interests of himself 
and the plaintiffs and in the interests of pur- 
chasers to appoint the receivers for the pur- 
pose of complying with all the formalities of 
the Customs department and doing whatever 
might be necessary for them to selling and 
deliver parts of the wrecked ship. The Joint 
Receivers were directed to file monthly state- 
ments of accounts and reports about their 
doings. On 21-3-1968 the learned Judge 
passed an order removing the appellant and 
his Co-Receiver from Joint Receivership and 
appointed Sri Krishna Rao, Advocate, and 
the second plaintiff as Joint Receivers. Sub- 
sequently, the learned Judge, by order dated 
27-4-1968, appointed Sri T. N. C. Srinivasa- 
varadacharya, and Shri K. Sarvabhauman, as 
Joint Commissioners giving detailed directions 
to them to invite offers for the sale of the 
component parts of the ship. It was at this 
stage a Bombay firm by name Messrs. Viswa- 
natha Rupa and Co., appeared on the scene 
through their counsel and made an offer, the 
terms of which were contained in Ex. R-13. 
One pre-condition that Rupa insisted upon 
before his offer was accepted was that the 
claims of the plaintiffs, the second defendant, 
the third defendant and the Customs depart- 
ment against the appellant should be provid- 
ed for out of the moneys to be advanced by 
Rupa and that Messrs Viswanatha Rupa and 
Co., be permitted to dismantle the ship with- 
out any let or hindrance without the com- 
pany getting involved in any litigation. The 
offer of Viswanatha Rupa and Co., was dis- 
cussed in open court and then in the Cham- 
bers of the learned Judge at a number of 
hearings. Ultimately the parties were able 
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to come to some agreement as per Ex. R-1 
(a) dated 12-7-1968. This agreement was 
superseded by a fresh and final agreement 
as per Ex. R-1 dated 19-7-1968, which was 
e by Viswanatha Rupa and the appel- 
ant, 

3. This final agreement was produced 
into Court by both the parties and the court 
was called upon to enforce the terms of that 


agreement. On an oral application made by 
Rupa, Rupa was impleaded as the seventh 
defendant. As per this agreement, Rupa was 


to dismantle, break and remove the compo- 
nents of the ship ‘s. s. Stamatis’ at the price 
quoted in the agreement and pay for the 
parts so removed on the basis of actual 
weights at the rates quoted. Rupa also depo- 
sited Rs. 5,70,000 into Court, of which a 
sum of Rs. 36,000/- was to be paid to the 
appellant subject to the orders of the court. 
The appellant actually applied for and receiv- 
ed Rs. 31,000/-. In pursuance of the said 
agreement, a sum of Rs. 3,90,000/- was paid 
to the plaintiffs in the suit in full quit of 
their claim against the appellant. Likewise, 
the amounts due to the second defendant and 
the third defendant by the appellant were 
also paid out of the sum deposited by Rupa. 
Further, a sum of Rs. 1,70,000/- out of the 
amount deposited by Rupa was earmarked 
for any payment that the appellant might 
have to make by way of customs duty to the 
fourth defendant. The payment to the plain- 
tiffs was made on 30-7-1968 in full quit, 
Notwithstanding this full settlement of the 
claim of the plaintiffs in the suit, no order 
was passed terminating the suit itself. But 
fresh disputes began to crop up between the 
appellant and the seventh defendant as to 
the meaning and construction to be put on 
the several clauses of the agreement Ex. R-i. 
The court went into those disputes and pass- 
ed orders from time to time adjudicating 
upon those disputes. Ultimately, the judg- 
ment was passed on 14-2-1969 which dis- 
posed of not only the suit C. S. 135 of 1967 
but also a connected suit C. S. 124 of 1968, 
which had been withdrawn from the City 
Civil Court to this Court. As per this judg- 
ment, the appellant was directed to pay 
Rs. 15,000/- by way of costs to Viswanatha 
Rupa and Co. The learned Judge further 
directed that Rupa would be entitled to the 
value of ferrous and non-ferrous materials 
used or found in all the miscellaneous items 
and that the parties would be at liberty to 
apply for further directions for the fixation 
of the amount and the payment thereof. The 
connected suit was dismissed by the Jearned 
Judge. It is thereafter the present application, 
Appln. No. 1200 of 1970, along with other 
applications, was filed by the appellant be- 
fore this court. Application No. 1200 of 
1970, which has given rise to this appeal, 
purports to have been preferred under 
Order XTV, Rule 8 of the Original Side 
Rules and Sections 144 and 151, C. P. Code. 
The prayer in this application is— 

“Why the suit be not restored to the 
position as on 15-10-1967 and why the first 
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defendant-applicant’s position be not restora 
ed as on 5-10-1967.” 


4, The basis of the claim in this ap- 
lication was that the orders passed by the 
learned Judge (Ramamutrti, J.), subsequent to 
5-10-1967 were void and without jurisdiction, 
An elaborate affidavit is filed in support of 
the application by the appellant setting down 
the contention regarding the orders being 
void and illegal and therefore nullity. These 
applications were heard by Maharajan, J., 
and they were dismissed by the learned 
Judge by his order dated 8-7-1970. It is the 
correctness of this order that is challenged 
in the present appeal. 


5. We have already pointed out the 
provisions of law under which the applica- 
tion has been filed. Mr. Padmanabhan, 
learned Counsel for the appellant, rested the 
application only on Section 151, Civil Proce- 
dure Code. The argument of the learned 
counsel for the appellant is that the orders 
passed by Ramamurti, J., subsequent to 
6-10-1967 are outside the scope of the suit 
and are without jurisdiction and therefore 
nullities and can be ignored by the appel- 
lant. According to the learned counsel, as 
soon as the plaintiffs in the suit were paid 
in full quit, the suit should have come to an 
end and therefore there was nothing to be 
tried in the suit and, consequently, all the 
orders passed by the Jearned Judge are irre- 
gular and without jurisdiction. The question 
for consideration before us is not whether 
the orders passed by Ramamurti, J., were 
right or wrong, or without. jurisdiction or 
merely irregular. The only question fop 
consideration is whether Appln. No. 1200 of 
1970 purported to have been filed under Sec- 
tion 151, Civil Procedure Code was compes 
tent or not. Before Maharajan, J., the ap- 
pellant split up the orders passed by Rama- 
murti, J., into two periods, namely, the pro- 
ceedings between 6-10-1967 and 30-7-1968 
and the orders passed by the learned Judge 
subsequent to 30-7-1968. Even though the 
affidavit filed in support of the application 
characterises those orders as without jurisdic- 
tion, the learned Judge has pointed out that 
the orders passed between 6-10-1967 and 
30-7-1968 are attacked not on the ground 
that the court had no jurisdiction, but on the 
ground that the court, disregarding the provi- 
sions of the Merchants Shipping Act and 
Order 40, Rule 1 (2), Civil Procedure Code 
illegally appointed the Joint Receivers. Simi- 
larly, with regard to the orders passed sub- 
sequent to 30-7-1968, the learned Judge has 
pointed out that the objection of the appel- 
lant is not that the court has no jurisdiction 
to pass the orders it did, but that the orders 
passed by it are beyond the scope of the suit 
in which they were passed. In the light of 
these arguments, the learned Judge came to 
the conclusion that the proper remedy of the 
appellant was not to file the present applica- 
tion under Section 151, Civil Procedure Code, 
but he ought to have followed one of the 
three known methods of rectifying the orders 
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passed by competent courts, either by way 
of appeal, or by way of review, or by re- 
sort to Section 152, Civil Procedure Code, 
when clerical or arithmetical mistakes in judg- 
ments need to be rectified and that not one 
of these remedies having been followed, the 
application under Section 151, Civil Proce- 
dure Code was not competent. We may 
mention at this stage that though the prayer 
in Application No. 1200 of 1970 is in that 
peculiar form, which we have extracted al- . 
ready, the grievance of the appellant is only 
against the orders passed by the learned 
Judge subsequent to 5-10-1967. It is repre- 
sented to us that the appellant preferred ap- 
peals against those orders and since the party 
was called upon to pay court-fee on ad valo- 
rem basis, the appeals had not been subse- 
quently represented. The fact that the ap- 
pellant himself has chosen the remedy by 
way of appeal would itself be a circums- 
tance enabling the -court to dismiss the pre- 
sent application filed under Section 151, C. P. 
Code. It is well settled that the inherent 
jurisdiction of the court under Section 151 
of the Civil Procedure Code, cannot be re- 
sorted to when the aggrieved party has got 
a specific remedy available under law. In 
this case, each one of the orders of Rama- 
murti, J., which is complained against can be 
appealed against and, as a matter of fact, as 
we pointed out already, the appellant did at- 
tempt to avail himself of the remedy of pre- 
ferring an appeal. In view of this, Maha- 
rajan, J., was fully justified in coming to the 
conclusion that the application under Sec- 
tion 151, Civil Procedure Code was not com- 
petent. 


6. Though before Maharajan, J. 

argument was not advanced on the basis that 
the orders passed by Ramamurti, J., were 
without jurisdiction and therefore nullities, 
before us, Mr. Padmanabhan strongly con- 
tended that the orders passed by the learned 
Judge were without jurisdiction and therefore 
nullities and therefore they need not be set 
aside and they could be ignored. In support 
of this contention, the learned counsel invited 
our attention to a few decisions, that of the 
Calcutta High Court in Golabsao v. Chow- 
dbury Madholal, (1905) 2 Cal LJ 384, that of 
the same High Court in Kunja Mohan Cha- 
kravarti v. Moindrachandra Roy Chowdhury, 
AIR 1923 Cal 619 and that of the Privy 
Council in Yusofalli Mulla v. King, 
1949 PC 264. The few passages which the 
learned counsel read to us from these judg- 
ments deal with the effect of an order passed 
by a court which lacked total jurisdiction in 
passing it. It is unnecessary to refer to these 
passages in full in view of the fact that the 
entire position has been succinctly set out by 
the Supreme Court in Kiran Singh v. Cha- 
man Paswan, AIR 1954 SC 340 to the fol- 
lowing effect: 


“It is a fundamental principle well esta- 
blished that a decree passed by a court with- 
out jurisdiction is a nullity, and that its in- 
validity could be set up whenever and where« 
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ver it is sought to be enforced or relied 
upon, even at the stage of execution and 
even in collateral proceedings. A defect of 
jurisdiction, whether it is pecuniary or terri- 
torial, or whether it is in respect of the sub- 
ject-matter of action, strikes at the very au- 
thority of the court to pass any decree, and 
such a defect cannot be cured even by con- 
sent of parties.” 


However, the question for consideration is 
-|that even assuming that the orders passed by 
Ramamutrti, J., were without jurisdiction, and 
therefore nullities, whether the appellant is 
entitled to file the present application undep 
Section 151, Civil Procedure Code for the 
reliefs referred to above after the suit has 
been actually disposed of. We asked Mr. 
Padmanabhan to cite to us any authority 
where the inherent jurisdiction of the court 
under Section 151, Civil Procedure Code has 
been invoked and exercised to grant such 3 
telief on the ground that the order passed 
by the Court was without jurisdiction and 
therefore a nullity. Apart from referring to 
the passages in the judgments referred to 
above, Mr. Padmanabhan could not cite any 
authority and he frankly admitted that he 
could not find any authority for the position, 
except asserting that once an order or a 
decree passed by a Court is without jurisdic- 
tion, anybody can approach the court and 
invoke the inherent jurisdiction of the court 
to rectify the mistake and that it is the 
bounden duty of the court to do so. We 
are unable to accept this argument in such 
wide terms as put forward by the learned 
counsel. Any proceeding before a court has 
to be regulated by the procedure prescribed 
in that behalf and even if a particular order 
or a decree is said to be a nullity, for ob- 
taining relief based upon that position, the 
procedure prescribed by law will have to be 
followed. The present is not a collateral 
proceeding in which the validity or the com- 
petency of the orders passed by the learned 
Judge can be considered and the appellant 
can call upon the court to ignore the same. 
This is a direct proceeding taken by the ap- 
pellant under Section 151, Civil Procedure 
Code to challenge those orders and to restore 
the suit to the position it occupied prior to 
6-10-1967 and to restore the position of the 
appellant himself to the position which he 
occupied as on that date. We are clearly 
of the opinion that such an application can- 
mot be made under Section 151, Civil Proce- 
dure Code. The appellant’s remedy there- 
fore was to file an appeal against the orders 
concerned, or to approach the learned Judge 
himself for review of those orders, if a case 
for review can be made out by him. 


7. Under these circumstances, we 
are in entire agreement with the conclusion 
of the learned Judge, Maharajan, J., and 
therefore dismiss the appeal with the costs 
of the contesting respondents. 


Appeal dismissed. 
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P. Gnanasambandam, Petitioner v. Ra- 
dhakrishnan Pillai, Respondent. 

Civil Revn. Petn. No. 2331 of 1970, D- 
7-7-1972. 

Index Note: — (A) Madras Buildings 
(lease and Rent Control) Act (1949), Sec- 
tion 10 (2) — Where the requirement of land- 
lord for additional accommodation is bona 
fide it is not for the tenant to say as to 
which of the portions in the premises should 


be taken by the Jandlord — The choice is of 

the landiord. (Para 8) 

Cases Referred: Chronological Paras 
1972 Ren 


(1972) 85 Mad LW 47 = 
CJ 476, Purushottaman v. Appunni 
1969-2 Mad LJ 17 = 82 Mad LW 
210, Chandraleka v. Suseela Rani 6 
1967-2 Andh WR 216, D. Rajanna vV. 


Doulatram 
1967-1 Mad LJ 289 = 80 Mad LW 
73, N. Sampathu Chetti v. S. V. 
Bapulal 6 
(1966) 2 Andh WR 160 = (1966) 2 
Andh LT 316, M/s. Kotalwar and 
Co. v. Durgiah 
1962-1 Mad LJ 382, Abdul Kareem 
v. C. M. Mohamed 3 
AIR 1959 Andh Pra 9 = 1958-2 Andh 
WR 447, A. N. Shah v. Annapurna- 
mma 4 
AIR 1954 Mad 381 = 1953-2 Mad LI 
622, Pokrakutty v. Velappil Mammad 5 


M. Srinivasan and P. Ramanathan, for 
Petitioner; M. G. Natarajan, for Respondent. 


ORDER:— The landlord is the peti- 
tioner in this civil revision petition. He filed 
the petition before the Rent Controller under 
Section 10 (2) @, Gi) and Gii) of the Madras 
Buildings (Lease and Rent Control) Act. 
Apart from the grounds of nuisance and wil- 
ful default, the petitioner alleged that he 
wanted to celebrate the marriage of his two 
sons, aged 28 and 26 respectively, that the 
portion in his occupation consisting of one 
room and one kitchen, was not sufficient for 
the use and occupation of his family and that 
he bona fide required the portion in the oc- 
cupation of the respondent for his own use 
and additional accommodation. The respon- 
dent contended that he never committed any 
nuisance and that the allegation as if there 
was default in the payment of rent was not 
bona fide. He further contended that the 
petitioner was in the habit of evicting tenants 
for the purpose of letting portions in their 
occupation for higher rents and that there 
were no bona fides in the case of require- 
ment of additional accommodation for 
owner’s occupation. The respondent also 
contended that the two rooms in the front 
portion were with the petitioner under his 
lock and key. The Rent Controller dismiss- 
ed the petition holding that there was no wil- 
ful default and that the requirement of ad- 
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ditional accommodation was not bona fide. 
On appeal, the appellate authority (IV Judge, 
Court of Small Causes), dismissed the appeal 
holding that there was no wilful default and 
there was no bona fide in the prayer for 
additional accommodation. Aggrieved by 
the decision .of the authorities below, the 
landlord has come to this court in revision. 


2. Thiru M. Srinivasan, the learned 
counsel for the petitioner, submitted that both 
the sons of the petitioner-landlord are mar- 
ried now and to that effect the petitionen 
has filed an affidavit in revision. It is stated 
in the affidavit that the petitioner’s family 
consists of his wife, four sons, two daughters- 
in-law and a grand-child. The learned coun- 
sel also relied upon various decisions in order 
to substantiate his case and also stressed the 
point that the subsequent events can be taken 
note of by the court to enable the petitioner 
to have additional accommodation, asked 
for by him 


3. Thiru M. Srinivasan, the learned 
counsel for the petitioner, cited the decision 
in Abdul Kareem v. C. M. Mohamed, 1962-1 
Mad LJ 382. That arose out of a case of 
owner’s occupation, and not of additional ac- 
commodation. No doubt, in that decision, 
Ramachandra Iyer, O. C. J. (as he then was) 
observed that the observation of the autho- 
tity below in that case that there was no 
satisfactory explanation as to whether the 
accommodation that he was to get in the 
rented premises was sufficient for him oy 
not, was a wholly immaterial a 


4. The decision in A Shah v. 
7 ec AIR 1959 Aman Pra 9 lays 
own— 


“It is now well-settled that in proper 
cases the court is entitled to take note of 
the subsequent events and grant relief to the 
parties accordingly, if by so doing it can 
shorten litigation and best attain the ends of 
justice. This power may be exercised even 
by the court of appeal as an „appeal is only 
in the nature of a re-hearing. 


The next decision cited by Thiru M. Srini- 
vasan is the one in M/s. Kotalwar and Co. 
v. Durgiah, 1966-2 Andh WR 160, dealing 
with the Hyderabad Houses (Rent, Eviction 
and Lease) Act. It is held there that it can- 
not be said that the court would have no 
D to take note of subsequent events. 


In D. Rajanna v. Doulatram, 
1967.3 Andh WR 216. it has been observed 
us: 

“The order of eviction in the instant 
case has not become final. It can 
become final if and when. the Civil Revision 
Petition is dismissed. Till this is done, it is 
sub judice and the High .Court can take 
note of events that happened subsequent to 
the order of eviction. It is true that Sec- 
tion 22 of the Act does not authorise the 
High Court to admit additional evidence in 
revision. But having regard to the general 
principle that a court or a tribunal is entitled 
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to take note of the subsequent events, the 
High Court can take the sale deed into con- 
sideration for the purpose of deciding whe- 
ther the landlord still requires the building 
for his own occupation.” 


Pokrakutty v. Valappil Mammad, 1953-2 Mad 
LI 622 = (AIR 1954 Mad 381) states that— 


“Although ordinarily the decree in a 
suit or proceeding should accord with the 
Tights of the parties as they stand at the date 
of its institution, yet where it is shown that 
the original relief claimed has by reason of 
subsequent change of circumstances become 
inappropriate or that it is necessary to have 
the decision of the court on the altered cir- 
cumstances in order to shorten litigation, or 
to do complete justice between the parties, 
it is incumbent upon a court of justice to 


_take notice of events which have happened 


since the institution of the suit and to mould 
its decree according to the circumstances as 
they stand at the time the decree is made.” 


Thiru N. Srinivasan, the learned counsel for 
the petitioner, relying on the above decision, 
submitted that this court can take into con- 
Sideration the subsequent events in ordering 
eviction of the respondent. According to 
the learned counsel, the landlord’s two sons 
have got subsequently married and it has be- 
come necessary for the landlord to have ad- 
ditional accommodation. 


6. Thiru M. Srinivasan also cited 
case-law for the purpose of testing the bona 
fides of the claim made by the landlord. In 
Purushottaman v. Appunni Nair, (1972) 85 
Mad LW 47, Raghavan, J., has held— 


“Once the need of the landlord for ad- 
ditional accommodation is established, then 
no other question in an application under 
Section 10 (2) @ will arise. In the present 
case, the landlord has established his bona 
fides in seeking additional accommodation. 
While that is so, there was no other out- 
weighing circumstance which could prevent 
the landlord from claiming the property for 
the use for which he wanted.” 


In N. Sampathu Chetti v. S. V. Bapulal, 
1967-1 Mad LJ 289, though a case of 
owner’s occupation under Section '10 (3) (a) 
iii), the principle laid down is that as Jong 
as the landlord honestly desires to occupy 
the premises, it should be construed that his 
claim is bona fide. 

“The fact that he owned several other 
buildings, which were not mentioned in the 
petition, is of no consequence as it is entirely 
open to a landlord to choose which building 
he would require for his business.” 

In Chandraleka v. Suseela Rani, 1969-2 Mad 
LJ 17, Ramaprasada Rao, J., has held— 


“It is not for the tenant to dictate as to 
which of the portions in a premises is re« 
quired for the personal use and need of a 
landlord. So long as the purpose is not de- 
signed or motivated or prompted by an ob- 
lique purpose, it is unwise to fetter the choice 
of the landlord. Where therefore a landlady 
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prefers, as in the instant case, to occupy the 
upstairs portion of her house instead of the 
downstairs portion though it fell vacant and 
accordingly files a petition for eviction of 
the upstairs tenant under S. 10 (3) (a), the 
mere fact that she had not furnished any 
reason for her preference would not disprove 
her bona fides ...... esters It is impossible to 
iron jacket the phrase ‘bona fide’ in the shape 
of a definition. As it is very much allied 
and concerns with a subjective element and 
not necessarily with physical facts, it- has 
to be ascertained only from the facts and cir- 
cumstances of each case.” 


From the above decisions, Thiru M. Sriniva- 
san, the Jearned counsel for the petitioner, 
states that there is no difficulty in coming to 
the conclusion that the petitioner bona fide 
and honestly requires the additional accom- 
modation. 
intention on his part; nor has he any oblique 
motive in his mind to vacate the respondent. 
According to the learned counsel, the mere 
fact that some more portions are in the oc- 
cupation of other tenants and those tenants 
have now vacated the premises cannot at all 
be a ground to deny the petitioner his prayer 
for additional accommodation. It is for the 
landlord to choose and select the place which 
he requires as additional accommodation 
and his right cannot be fettered by the argu- 
ment that other portions which have fallen 
vacant can be easily occupied by the land- 
lord. For all these propositions, he draws 
support and strength from the- decisions 
above cited. 


7. Thiru M. G. Natarajan, learned 
counsel for the respondent, rests his case on 
the ground that the authorities below have 
come to the conclusion that the requirement 
of the landlord is not bona fide and as such 
there is no point in interfering with that 
finding at the revisional stage. It is clear 
that the revision now under consideration is 
one under Section 25 of the Act under which 
this court has power to go into the legality, 
regularity and propriety of the decisions of 
the authorities below. This apart, there is 
no finding as regards the mala fides of the 
landlord in demanding additional accommo- 
dation. Even though the learned counsel for 
the respondent pointed out that many tenants 
have vacated from the premises, it is not 
clear from the evidence as to when exactly 
those tenants vacated. It is sought to be 
argued by the learned counsel for the peti- 
tioner that the landlord herself came into 
occupation of the portions only subsequent 
to some tenants vacating. their portions. 
Thiru M. G. Natarajan also makes 
a point as regards the occupation of 
the landlord of the verandah and two 
rooms vacated by tenants subsequent to the 
filing of the eviction petition. No doubt, 
these portions are not included in the evic- 
tion petition. It is also significant to note 
that in the counter-statement of the respon- 
dent there is no mention of the verandah 
portion being omitted to be mentioned in the 
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eviction petition itself. No doubt, the coun- 
ter statement states that two rooms in the 
front portions are with the petitioner under 
lock and key. The learned counsel for the 
petitioner, on instructions, states that these 
rooms are very small and they are being 
used as lumber rooms. 


8. I am of the view that considering 
the principles laid down in the above deci< 
sions, the main question that has to be de- 
cided is the bona fide intention of the land< 
lord to have the additional accommodation, 
asked for. As far as the facts and circum- 
stances stand as now, the authorities below 
never had the opportunity to consider the 
subsequent events, Admittedly both the sons 
of the landlord have married and there is 
a grandchild to the Jandlord. Once it is 
conceded that the demand is bona fide, it is 
for the landlord to choose the portions for 
his additional accommodation and it is not 
for the tenants to dictate or direct the land- 
lord to take such and such portions for ad- 
ditional accommodation. Taking all these 
aspects into consideration. I am of the view 
that the parties must be given opportunity to 
adduce further evidence and establish their 
respective cases. The subsequent events will 
definitely give strength to the claim of the 
landlord for additional accommodation. If 
it would have been the only case, I would 
have decided the matter in the revision it- 
self. Since it is alleged by the a pendent 
that certain portions have not been brought 
to the notice of the authorities below and 
since they have commented upon these as- 
pects, it is better that the parties are allow- 
ed to put in additional pleadings giving the 
full details of the portions under the occu- 
pation of the landlord in order to enable the 
court to give a decision on the claim of the 
landlord. It is also necessary for the court 
to take into consideration the subsequent 
events. 


9, Taking all these into considera- 
tion, I am of the view that the matter has 
to be remanded to the file of the Rent Con- 
troller for fresh disposal in the light of the 
observations I have made above, and in ac- 
cordance with law. 


10. The civil revision petition is al- 
lowed, setting aside the order of the autho- 
rities below. The matter is remanded to the 
file of the Rent Controller for fresh disposal 
in the light of the observations I have made 
above, and in accordance with law. The 
parties are at liberty to file additional plead- 
ings and also let in additional evidence to 
substantiate their respective cases. It is desi- 
table that the Rent Controller gives priority 
to the disposal of this case, since the matter 
is pending from the year 1968. The matter 
needs to be disposed of as expeditiously as 
possible. There will be no order as to costs 
in this civil revision petition. 

Order accordingly. 


peraman 
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KRISHNASWAMY REDDY, J.:— This 
appeal arises out of the order of the learn- 
ed First Additional Subordinate Judge, Cud- 
dalore, dismissing the petition, E. P. No. 201 
of 1967 filed for executing the decree in 
O. S. No. 598 of 1966 of Singapore High 
Court. 

2. The plaintiff-petitioner who is the 
appellant filed the suit against the respon- 
dent for recovery of a very large sum on 
the basis of the alleged advances to the firm. 
of which he was a partner, in Singapore 
High Court. - She obtained a decree against 
the respondent and sought to realise the dec= 
ree amount of Rs. 3,90,432.01 with interest 
and costs, by attachment and sale of the im- 
movable properties belonging to the respon- 
dent in the Court of the Subordinate Judge, 
Cuddalore. The execution Petition was filed 
under Section 44-A, Civil Procedure Code 
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since the decree of the High Court of Singa- 
pore is the decree of a reciprocating terri- 


3. The Execution Petition was resist- 
ed by the respondent on the following 
grounds, (a) that there was no reciprocating 
agreement between India and Singapore aften 
Singapore became an independent territory 
in August, 1965, and that, therefore, Sec- 
tion 44-A, Civil Procedure Code will not 
apply to the decree passed by the Singapore 
High Court; (b) that he never submitted to 
the jurisdiction of Singapore High Court, 
that, therefore, Singapore High Court had no 
jurisdiction to’ pronounce judgment or pass 
decree against him and _ that there- 
fore the judgment and decree was 
a nullity; and (c) that the judgment 
has been given on default of appear- 
ance without any trial or evidence and (d) 
Since the decree was not one passed on 
merits, the decree cannot be executed under 
Section 44, Civil Procedure Code. 


4. The learned First Additional Sub- 
ordinate Judge, Cuddalore, while overruling 
the grounds of objection raised by the res- 
pondent about the maintainability of the 
execution petition under Section 44-A, Civil 
Procedure Code, accepted the other grounds 
of objection raised by the respondent and 
dismissed the Execution Petition. 

.§ It was not seriously disputed be- 
fore us about the maintainability of the Exe- 
cution Petition under Section 44-A, Civil 
Procedure Code. But the learned counsel 
for the respondent reiterated the other two 
grounds raised in the lower court that the 
decree passed by the Singapore High Court 
was not competent as the respondent had 
not submitted to its jurisdiction and that the 
decree could not be executed as it was not 
passed on merits. 


6. We will first dispose of the con- 
tention that Section 44-A, Civil Procedure 
Code will not apply as the territory of 
Singapore is not a reciprocating territory. 
The relevant provisions of Section 44-A, 
Civil Procedure Code read thus: 


“Section 44-A. (1) Where a certified copy 
of a decree of any of the Superior Courts of 
any reciprocating territory has been filed in 
a District Court, the decree may be execut- 
ed in India as if it had been passed by the 
District Court. 

Explanation. 1: ‘Reciprocating territory’ 
means any country or territory outside India 
which the Central Government may by noti- 
fication in the official Gazette, declare to be 
a reciprocating territory for the purposes of 
this section; and ‘superior Courts’, with re- 
ference to any such territory, means such 
Courts as may be specified in the said noti- 
fication. ............ ” : 

7. The Central Government issued a 
Notification G. S. R. 1225 as provided in 
Explanation 1, on 17-6-1968. It reads thus: 

“In exercise of the powers conferred by 
Explanation I of Section 44-A of the Code 
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of Civil Procedure, 1908 (V of 1908), and in 
supersession of the notification of the Gov- 
ernment of India in the Ministry of Law 
No. F-29 HI/53-1, dated Ist September, 1955, 
the Central Government hereby declares the 
Republic of Singapore to be a reciprocating 
territory for the purpose of the said section 
and the High Court of the Republic of 
Singapore to be a Superior Court with refer- 
ence to that territory.” 


8. The notification of ist Septem- 
ber, 1955, referred to in the above notifica- 
tion is in the following terms: 


‘S. R. O. 1867: In exercise- of the powers 
conferred by Explanation I of Section 44-A 
of the Code of Civil Procedure, 1908 (Act V 
of 1908), the Central Government hereby 
declares the Colony of Singapore to be a 
reciprocating territory for the purposes of 
the said section and the Supreme Court of 
the Colony of Singapore to be a Superior 
Court with reference to that territory.” 


9. The said notification declared and 
recognised Singapore as reciprocating terri- 
tory and the High Courts of the said terri- 
tory as superior courts for the purpose of 
Section 44-A (1), Civil Procedure Code. The 
judgment and decree sought to be executed 
by the appellant were that of the High Court 
of Singapore. The judgment is Ex. A-17 
dated 30-7-1966. The. notification S. R. O. 
1867 dated ist September, 1955, was in force 
on the date when the decree was passed, 
namely, 30-7-1966. That notification was 
superseded by the later notification G. S. R. 
1225 dated 17-6-1968 when the Colony of 
Singapore had become a Republic. It is, 
therefore, clear that at the time when the 
decree was passed by the High Court of 
Singapore, Singapore was a reciprocating 
territory. Section 44-A (1), Civil Procedure 
Code will apply to the execution of the dec- 
tee passed by the High Court of Singapore 
for execution in the Indian Courts. 


10. The next point for consideration 
is whether the respondent submitted to the 
jurisdiction of: the High Court of Singapore 
and whether the decree passed against the 
respondent was by a Competent Court. 


11. The following facts are relevant 
for consideration: The respondent is one of 
the three partners of the firm run under 
the name and style of “R. M. V. Vellachi 
Achi” which was doing money lending busi- 
ness at No. 47, Market Street, Singapore. 
The ‘partnership appears to have been start- 
ed on 11-2-1951 — Vide Ex. A-1, the certifi- 
cate of registration. The appellant and res- 
pondent and one N. V. Shanmugham Chet- 
tiar were the partners. They were admitted- 
ly living in India. The partnership business 
was carried on in Singapore by a Power of 
Attorney Agent of the firm, one Manickam, 
by virtue of the General Power of Attorney 
granted to him by the appellant which was 
executed and registered in India on 10th 
March, 1951 — vide Ex.-A-3. The said 
Manickam on behalf of the firm was filing 
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suits in Singapore Courts for recovery of 
moneys due to the appellant by the parties 
in Singapore. One of the three partners, 
namely, N. V. Shanmugham Chettiar died in 
1959. The partnership business continued 
even after the death of Shanmugham Chet- 
tiar. Manickam, the power of Attorney 
Agent, executed a deed of substitution in 
favour of his son, Raghavan on 16-7-1959 
conferring all the powers given to him by 
R. M. V. Vellachi Achi under the power of 
Attorney Deed dated 10-3-1951. 


12. The contention of the respondent 
is that he was not a subject of the Singapore 
Government at any time, that he was a non- 
resident foreigner with reference to that Gov- 
ernment, that he was neither a permanent 
nor a temporary resident of Singapore either 
before or at the time of the institution of 
the suit or thereafter and as such the Court 
at Singapore had no jurisdiction to pass a 
decree against him and that, therefore, the 
judgment Ex. A-17 was not passed by a 
court of competent jurisdiction and as such, 
the judgment was a nullity. 


13. No oral evidence has been let in 
by the parties since the appellant conceded 
before the trial court that the respondent is 
an Indian subject and never resided in Singa- 
pore. 


14, The learned First Aditional Sub- 
ordinate Judge on this point found that the 
respondent did not submit to the jurisdic- 
tion of the Singapore Courts and that the 
Singapore Court which passed the Judgment 
Ex. A-17 against the respondent is not com- 
petent to pass such a judgment and the 
judgment, therefore, was a nullity. 

15. The appellant relied upon Exs. 
A-3 to A-8 to show that the respondent sub- 
mitted to the jurisdiction of the Courts at 
Singapore. Ex. A-3 dated 10-3-1951 is the 
General Power of Attorney given by R. M. 
V. Vellachi Achi, the appellant, to one 
Manickam to carry on the abovesaid firm in 
Singapore. Exs. A-4 to A-8 are the certi- 
fied copies of the memorandum of judg- 
ments in the suits instituted by the Power of 
Attorney Agent against the local residents 
for the moneys alleged to have been due by 
them. The appellant, therefore, contends 
that the respondent being one of the part- 
ners of the firm and that since the firm had 
filed several suits in the Courts at Singapore, 
the respondent must be deemed to have sub- 
mitted to the jurisdiction of the Singapore 
Courts. It is contended by the respondent 
that Ex. A-3 was not executed on behalf of 
the partnership and that the suits covered by 
the judgments Exs. A-4 to A-8 do not indi- 
cate that the respondent had submitted to 
the jurisdiction of the Courts at Singapore. 
It is also contended by him that even assum- 
ing that Exs. A-3 to A-8 were deemed to be 
on behalf of and by the partnership, since 
the partnership was dissolved in 1962, these 
documents would be of no avail as the judg- 
ment Ex. A-17 was obtained in 1966 subse- 
quent to the dissolution of partnership. 
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16. It is well-established that the fol- 
lowing circumstances would give jurisdiction 
to the foreign courts: (1) Where the person 
is a subject of the foreign country in which 
the judgment has been obtained against him 
on prior occasions: (2) where he is a resident 
in the foreign country when the action is 
commenced; (3) where a person selects the 
foreign Court as the forum for taking ac- 
tion in the capacity of a plaintiff, in which 
forum he is sued later; (4) where the party 
on summons voluntarily appears; and (5) 
where by an agreement, a person has con- 
tracted to submit himself to the forum in 
which the judgment is obtained — vide the 
decision in Ramanathan Chettiar v. Kalimu- 
thu Pillai, ILR 37 Mad 163 = (AIR 1914 
Mad 556). 


17. ‘There is no dispute that the res- 
pondent was not a resident of Singapore at 
any time. He never appeared individually 
in Singapore Courts either as plaintiff or de- 
fendant or in any other capacity. It does 
not appear that the respondent has contract- 
ed to submit himself to the forum of Singa- 
pore Courts in which the present judgment 
was obtained by the appellant. Exs. A-4 to 
A-8 show that the suits against the local 
residents were filed by Ravana Mana Vena 
Vellachi Achi for the recovery of monies in 
pursuance of Ex. A-3 the Power of Authori- 
sation executed by the appellant. 


18. It may be necessary to note in 
this context whether Ex. A-3 the power of 
attorney executed by the appellant was on 
behalf of the partnership. In Ex. A-1, the 
application for registration of the partner- 
ship, dated 24th February, 1951, in compli- 
ance with the provisions of the Business 
Names Ordinance, 1940 of Singapore, the 
business name has been given as ‘R. M. V. 
Vellachi Achi’, constitution of the business 
as ‘partnership’, the general nature of busi- 
ness as ‘money lending’ the principal 
place of business as ‘47, Market Street’ and 
the date of commencement of business as 
“Lith February, 1951”. In the column of 
partners, the names and addresses of the 
following three persons are mentioned: (1) 
Ravana Mana Vena Vellachi Achi, wife of 
Ramanathan Chettiar, Kottaiyur, Ramnad 
District, South India — (appellant); (2) 
Ravana Mana Ana Ramanathan Chettiar, 
son of Annamalai Chettiar, Karaikudi, 
Ramanad District, South India — (respon- 
dent); and (3) Ravana Vena Shanmugham 
Chettiar, son of Narayanan Chettiar, Vira- 
mattur, Ramnad District, South India. This 
application was again renewed on 5-11-1959. 
Ex. A-1 thus shows that there was partner- 
ship business in money-lending carried on in 
the name of partnership of “R. M. V. Vel- 
lachi Achi”, the partners being the appellant, 
the respondent and one Shanmugham Che- 
tiar. Shanmugham Chettiar died before the 
renewal of the application and the partner- 
ship, after November, 1959, is said to have 
continued with the appellant and the respon- 
dent as partners. 
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19. Ex. A-3 is the power of authori- 
sation purported to have been executed by 
R. M. V. Vellachi Achi in favour of Manic- 
kam on 10th March, 1951, in India to carry 
on the money lending business at No. 47, 
Market Street, Singapore and in particular, 
to sue, enforce or to defend, answer and 
oppose all actions and other legal proceed- 
ings touching any matters concerning the 
money lending business. 


20. It is the case of the respondent 
that Ex. A-3 was not executed by the ap- 
pellant on behalf of the partnership and it 
was on her own behalf and that Ex. A-3 
would not be binding on them. There is 
some force in this contention. Though Ex. 
A-3 was admittedly executed in India by the 
appellant, the respondent and the other part- 
ner Shanmugham Chettiar had not joined in 
the execution of Ex. A. 3. Nor does Ex. A. 
3 show that the appellant was executing Ex. 
A-3 as managing partner or that she was 
authorised by the partners to execute Ex. A-3. 
On the other hand, she described her- 
self in Ex. A. 3 as Ravana Mana Vena Vel- 
lachi Achi otherwise known as R. M. V. 
Vellachi Achi or RM. V. Vellachi Achi, 
(wife of Ramanathan Chettiar) of Kottaiyur. 
She described the business in Ex. A3 in the 
following terms: 

“...... business of money lender now car- 
ried on by me in the Colony of Singapore 
and the Federation of Malaya and elsewhere 
under the style of Ravana Mana Vena Vella- 
chi Achi and/or R. M. V. Vellachi Achi or 
RM. V. Vellachi Achi at No. 47, Market 
Street Singapore.........” 


21. The appellant has treated this 
business as her own business in Ex. A-3. It 
is, therefore, doubtful whether Ex. A-3 was 
executed by the appellant on behalf of the 
partnership and it would, therefore, follow 
that the suits filed by the Power of Attorney 
Agent. Manickam or his son, Raghavan who 
was substituted in the place of Manickam by 
Ex. A-9 could not be deemed to have been 
filed on behalf of the partnership. 


22. There is no indication in Exs. 
A-4 to A-8 that the suits were filed on be- 
half of the partnership either by Manickam 
or Raghavan as the Power of Attorney 
agents of the partnership. We are of the 
view that Ex. A-3 executed by the appellant 
in favour of Manickam does not bind the 
respondent and the suits filed in pursuance 
of Ex. A-3 against the local residents of- 
Singapore were not on behalf of the partner- 
ship and, therefore, the respondent cannot 
be said to be a party in those proceedings 
subjecting himself to the jurisdiction of 
Singapore Courts. 


23. Even assuming that Ex. A-3 was 
executed on behalf of the firm and the suits 
were filed on behalf of the partnership, we 
do not think that the respondent submitted 
to the jurisdiction of the Singapore Courts 
as an individual. It was the firm which sub- 
mitted to the jurisdiction of the Singapore 
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Courts by filing suits and not the individuals 
~ constituting the partnership. Jf any action 
was taken in the foreign courts by or against 
the firm wbich submitted to its jurisdiction, 
such an action will give jurisdiction against 
the firm, in subsequent proceedings. But the 
suit No. 598/66 instituted in Singapore High 
Court cannot be deemed to be a suit against 
the firm. It was a suit by the appellant in 
her individual capacity against the respon- 
dent and two others for the recovery of 
moneys alleged to have been due from them. 
This suit was filed admittedly after the dis- 
solution of partnership. 


24, This point has been made clear 
by the decision of this Court in Guruswami 
v. Mohamad Khan Sahib, 63 Mad LY 761 = 
(AIR 1933 Mad 112). The appeal in that 
case was heard by a Division Bench consist- 
ing of Venkatasubba Rao and Reilly, JJ. In 
that appeal, a question was raised as to the 
effect of an ex parte judgment passed by a 
foreign Court against an absent foreigner. 
The facts of that appeal are briefly these: 


25. The appellants therein were sub- 
jects of the Mysore State and they filed a suit 
in the District Court of Bangalore against 
three defendants. The suit was based upon 
a promissory note alleged to have been exe- 
cuted by the defendants therein and also 
upon a contract, which they were stated to 
have entered into. The third defendant in 
that suit who was the respondent in the ap- 
peal was a British subject and was residing 
at the time of the suit in the District of 
Coimbatore where he was served with the 
summons in the suit. He did not appear, 
and a judgment was passed by the Bangalore 
Court against him ex parte. The appellants 
sought to execute the decree passed by the 
District Court of Bangalore (a foreign dec- 
ree) in the District Court of Coimbatore 
which was in British India. But the trial 
Judge refused their application under Sec- 
tion 13, Civil Procedure Code, holding that 
it was passed without jurisdiction. On ap- 
peal to this Court it was contended by the 
learned counsel for the appellants Mr. B. 
Somayya, as he then was, that the three de- 
fendants were a firm of partners carrying 
on business within the State of Mysore, that 
the partnership was subsisting on the date of 
the action, that the suit related to certain 
dealings with that firm and that, therefore, 
the third defendant, though he was living at 
Coimbatore, in British India, must be deem- 
ed to have submitted to the jurisdiction of 
the Bangalore Court. 


After a discussion of the case law on 
the subject, the contention of the learned 
counsel for the appellants was negatived and 
Venkatasubba Rao, J., on behalf of the 
Bench observed that it was settled law that 
a British Indian Court will not recognise the 
judgment of a foreign Court passed in an 
action in Personam against a British subject, 
not resident in that country at the date of 
the action, who had neither appeared in the 
suit nor submitted to the jurisdiction of the 
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foreign Court, and the mere fact that the 
British subject has entered into a partnership 
in the foreign country and that the suit re- 
lated to a transaction entered into in the 
course of the business of that partnership 
will not lead to the inference that he was 
agreed to be bound by the decision of the 
foreign Court. 


26. In this case, we have already 
observed that the respondent never lived in 
Singapore at any time, nor did he appear as 
a plaintiff or a defendant in any action, that 
at the time of the aforesaid suit No. 598/66 
he was living in India and that he never sub- 
mitted to the jurisdiction of the Singapore 
Court. We are, therefore, of the view, in 
the circumstances of this case, that the res- 
pondent never submitted to the jurisdiction 
of the foreign court and, therefore, the dec- 
ree passed by the foreign court against the 
respondent must be deemed to have been 
passed by a Court having no jurisdiction. 

27. The next point that arises for 
consideration is whether the ex parte decree 
passed by the Singapore High Court in con- 
sequence of default of appearance by the res- 
pondent without trial can be deemed to be 
a judgment on merits. Under Section 13 (b) 
Civil Procedure Code a foreign judgment 
cannot be conclusive and binding on the 
parties where such judgment has not been 
given on the merits of the case. 


What happened in this case was this: 
The suit against the respondent was filed in 
the Singapore High Court on the affidavit 
filed by the plaintiffs Attorney for service 
of summons on the respondent in India 
where the respondent was residing. The High 
Court of Singapore issued notice on 2-6-1966 
to the respondent to be served in India in 
lieu of service in Singapore — vide Ex. A-10. 
It appears that notice was served on the res- 
pondent on 4-7-1966. The respondent did 
not appear in the suit. On 29-7-1966, the 
Deputy Registrar of the High Court in 
Singapore issued a certificate of non-appear- 
ance of the respondent in the suit. On the 
same day, on hearing the solicitor for the 
appellant, it was ordered that the appellant 
was at liberty to sign final judgment against 
the respondent for the suit claim. On 30-7- 
1966, the final judgment was passed against 
the respondent decreeing the suit prayed for. 
It is, therefore, clear from the records that 
no evidence was taken in proof of the claim 
by the appellant and the decree was not pass- 
ed on merits, but it was passed ex parte 
solely due to default of appearance. The 
learned Subordinate Judge found that Ex. 
A-17 was not a judgment on merits, but it 
was passed on default of appearance of the 
respondent. 


28. It is clear.from Section 13 (b) 
Civil Procedure Code that the foreign judg- 
ment will be conclusive only if there was 
an adjudication between the same parties on 
the merits of the case. In other words, if 
the. foreign judgment is not based upon the 
merits, whatever the procedure might be in 
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the foreign country in passing judgments, 
those judgments will not be conclusive. It 
is, therefore, open to the party against whom 
such foreign decrees are sought to be exe- 
cuted under Section 44-A, Civil Procedure 
Code to resist the execution on the ground 
that such foreign decrees are not conclusive 
las they are not passed on merits. 


29. A Full Bench of this Court in 
Mahomed Kassim & Co. v. Seeni Pakir Bin 
Ahmed, ILR 50 Mad 261 = (AIR 1927 
Mad 265), discussed the scope of Section 13 
(b), Civil Procedure Code on a reference 
made to it by the referring Judges, to answer 
the question: “Does a suit lie in this coun- 
try on a foreign judgment given on default 
of appearance of the defendant on the plaint 
allegations without any trial on evidence?” 
In that case, the suit was brought on a 
foreign judgment, namely the judgment of 
the Supreme Court of Penang. At the hear- 
ing of that suit, the defendants did not ap- 
pear in court to contest it, though the suit 
summonses had been properly served on the 
defendant in accordance with the rules ob- 
taining in that court. According to the rules 
of procedure of that court, where the defen- 
dant did not appear after proper service of 
summons, judgment would be given without 
trial and without taking any evidence and 
solely on the ground of default of appear- 
ance of the defendant. 

30. On the facts mentioned above 
oe Trotter, C. J., gave his opinion as fol- 
ows: 


“It was argued — and very likely correct- 
ly argued -- that the English Law was dif- 
ferent. The answer to that is we are bound 
by the statute on which the decision in 
Keymer’s case was based. That statutory 
provision is Section 13 (b) of the Code of 
Civil Procedure under which an exception to 
the conclusiveness of a foreign judgment in 
a British Indian Court is where it has not 
been given on the merits of the case. As I 
understand Mr. Alladi Krishnaswami Ayyar’s 
argument, he says that it is not like the case 
of the defendant’s defence being struck out 
for not answering interrogatories or being 
out of time or anything of the kind; for 
that may be held not to be a defence on 
the merits because ex hypothesi the position 
is the defendant was precluded from going 
into the alleged merits which he had set up 
and he says it is quite different where the 
defendant does not appear at all because 
that is a clear intimation by him that he 
admits the validity of the plaintiffs claims 
and that is just as good as if the plaintiff 
has actually proved it by evidence. I think 
the decision of their Lordships of the Privy 
Council impliedly excludes any such distinc- 
tion and I regret to say that I cannot agree 
with the attempt made by two _ learned 
Judges of this Court to draw this distinction 
in Janoo Hassan v. Mahamad Ohuthu, ILR 
47 Mad 877 = (AIR 1925 Mad 155), and I 
think that the case must be regarded as no 
longer law.” 
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Krishnan and Curgenven, JJ., the other two 
Judges constituting the Full Bench agreed 
with the opinion expressed by Coutts Trotter, 


31. The Law of Civil Procedure gov- 
erning the institution of suits, service of 
summons upon the defendant, the liberty to 
the plaintiff to apply for a decree against the 
defendant in case of the defendant’s default 
of appearance, in the Supreme Courts of 
Penang and Singapore, are all similar and 
identical and are on the same pattern as the 
procedural Jaws in England, ie., “The Rules 
of the Supreme Court”, The Full Bench 
decision of this Court referred to above in 
ILR 50 Mad 261 = (AIR 1927 Mad 265) 
(FB) which dealt with the enforceability of a 
judgment obtained in the Supreme Court of 
Penang has been followed in almost all the 
High Courts. This decision was rendered 
about 45 years back and had been uniform- 
ly followed by this Court. (Vide: the Bench 
decision of Jagadisan, J. and Kailasam, J., 
in Sivagaminatha v. Nataraja, AIR 1961 Mad 
385. It is unnecessary to refer to all the 
cases and it is sufficient to refer to the latest 
Bench decision of this Court reported in 
Mohammad Sheriff and Co. v. Abdul Jabbar, 
ILR (1966) 1 Mad 18 in which a Bench of 
this Court had to deal with a similar prob- 
lem arising out of a foreign judgment ren- 
dered by the Supreme Court of Singapore 
on default of appearance of the defendant. 
Veeraswami, J., (as he then was), delivering 
the judgment on behalf of the Bench, after 
referring to the relevant decisions, has fol- 
lowed and applied the principle enunciated 
by the Full Bench. 

The learned Judge pointed out that the 
decree that followed as a matter of course 
solely on account of the default of the de- 
fendant’s appearance could not be a judg- 
ment on merits, as no evidence was adduced 
and there was no judicial consideration of 
the tenability or justness of the claim. In 
view of this recent pronouncement of the 
Bench of this Court which is binding upon 
us, the matter does not require further ela- 
boration. It is true that under Section 44-A 
sub-clause (3), the burden is upon the defen- 
dant who resists execution, to establish, to 
the satisfaction of the Court which is called 
upon to execute the decree, that the foreign 
decree suffers under any one of the infirmi- 
ties covered by any of the exceptions speci- 
fied in clauses (a) to (f) of Section 13, Civil 
Procedure Code. We may refer to the Bench 
decision of the Calcutta High Court in Abdul 
Rahim v. Mohamed Din, AIR 1943 Cal 42. 
In the instant case, the respondent has dis- 
charged his burden by placing ample mate- 
Tials that the foreign judgment cannot be 
executed because the High Court of Singa- 
pore was not a “Court of competent juris- 
diction” within the meaning of Section 13 (a) 
and that the defendant has not voluntarily 
submitted to the decision of the Tribunal 
and also that the decree of the High Court 
of Singapore was not given on the merits of 
the case within the meaning of Sec. 13 (a). 
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It will be seen that it will be open to 
the judgment-debtor-defendant to success- 
fully resist execution under Section 44-A 
even if the decree given by the foreign Court 
is vitiated by any one of the infirmities 
under Section 13 (a). The fact that out of 
the six exceptions there has been due com- 
pliance of some of the conditions and there 
has been no violation of some of the ex- 
ceptions will not avail. The decree can be 
executed under Section 44-A only if all the 
conditions of Section 13 (a) to (f) are satis- 
fied. In other words, even if the Singapore 
High Court was a Court of competent juris- 
diction either because of the residence 
of the defendant in Singapore or because 
of his voluntarily submitting to the juris- 
diction of the foreign Court, the decree 
cannot be executed if, under Sec. 13 (a) the 
decree had not been given on the merits of 
the case. The foreign decree can be execut- 
ed under Section 44-A only if all the con- 
ditions are concurrently satisfied. For all 
these reasons, we agree with the decision of 
the learned Subordinate Judge. In the re- 
sult, the appeal fails and the same is ac- 
cordingly dismissed with costs. 

Appeal dismissed. 
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K. VEERASWAMI, C. J. AND 
RAGHAVAN, J. 


T. G. Jagannathan and others, Appel- 
lants v. The Director of Settlement, Madras 
and another, Respondents. 


Writ Appeals Nos. 238 and 295 of 1966 
and 133 of 1967, D/- 6-4-1972, from judg- 
ment of Venkatadri, J., in W. P. No. 606 
of 1963 ete. 


Index Note: — (A) Madras Estates 
(Abolition and Conversion into Ryotwari) 
Act (1948), Section 19-A — The govern- 
ment having once taken a view in exercise 
of its power of revision had no power of 
review in exercise of which it could pro- 
perly set aside its earlier order. . (Para 3) 


V. Vedantachari and K. Kumaraswami 
Pillai, for Appellants in W. A. No. 238 of 
1966 and for Respondents Nos. 1 to 6 in 
W. A. Nos. 295 of 1966 and 133 of 1967; 
R. Shanmughamon, for Appellant in W. A. 
No. 295 of 1966 and for Respondent No. 7 
in W. A. No. 133 of 1967; Govt. Pleader, 
for Respondents in W. A. No. 238 of 1966 
and for Respondent No. 7 in W. A. No. 295 
of 1966 and’ for Appellant in W. A. 133 
of 1967. 


K. VEERASWAMI, C. J.:— These ap- 
peals relate to the same subject-matter and 
arise from an order of Venkatadri, J. The 
Director of Settlements directed issue of 
ryotwari patta for a total extent of 16 acres 
89 cents comprised in S. Nos. 2/1 to 2/3, 
but declined such a patta for the land bear- 
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ing S. No. 2/4 in Iswaravadivelpuram, an 
inam village. Against the refusal to grant 
patta, there was a revision to Government 
which failed. To quash that order, W. P. 
606 of 1963 was filed. The writ petition 
was dismissed by Venkatadri, J., on the 
view that the land was liable to submersion 
for not less than three weeks and that it 
was a tank bed, as found by the Revenue 
Officers. Against the grant of patta for the 
rest of the survey numbers; the villagers 
unsuccessfully moved the Government. The 
order of the Government is dated 30-10- 
1962. The villagers not satisfied with that 
order, would appear to have moved the 
Government once again, but this time with 
a different result. That order of Govern- 
ment is dated 25-3-1964. The Government 
said that, since representations were receiv- 
ed from certain villagers of Karisalkulam 
village, the order dated 30-10-1962 was kept 
in abeyance and an independent report from 
Revenue Officers was called for. On a con- 
sideration of such report, the Government 
considered that the earlier order of its own 
and also that of the Director of Settlements 
granting patta be cancelled. Venkatadri, 
J., held in the writ petitions filed by the 
villagers that Government had no power to 
Tevise its own order. The writ appeals 
come before us, one filed by the Govern- 
ment and the others by the villagers. 


2. We are of the view that Venka- 
tadri, J., was right in his view that the Gov- 
ernment having once taken a view in exer- 
cise of its powers of revision, had no power 
of review in exercise of which it could 
properly set aside its earlier order, and 
that S. No. 2/4, as established by facts, is 
part of tank bed land. Sec. 19-A of the 
Madras Estates (Abolition and Conversion 
into Ryotwari) Act, by Sub-section (1), 
provides that, except where Government 
otherwise direct, no person admitted by a 
Jand-holder into possession of any commu- 
nal land which is not a ryoti land shall be 
entitled to any right in or to remain in po- 
ssession of such land. Sec. 67 empowers 
the Government to make rules to carry out 
the purposes of the Act. By clause (c) of 
sub-sec. (2) the Government can make 
rules for delegation of the powers conferred 
by the Act on the Government or any other 
authority, officer or person. In exercise of 
this power, the Government did make rules 
on 16-8-1949. The rules provide for a 
scheme of delegation as mention in the 
schedule to the notification. The first 
column mentions the section which confers 
power on Government. 


Column 2 shows the extent of power 
delegated. Column 3 specifies the authori- 
ties or officers by whom the powers should 
be exercised and the conditions subject to 
which it can be exercised. Under column 3, 
it is said that the Settlement Officer shall 
exercise the delegated power subject to the 
restrictions mentioned therein, that is to 
say, among other things, if the extent of 
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land granted is in excess of two acres in 
non-town areas, the Settlement Officer shall 
have no power to grant patta. Clause (d) 
in column 3 delegates the power to the 
Board of Revenue to pass orders either suo 
motu or on any application under Sec- 
tion 19-A. Under clause (e), where an 
order was passed by Director of Settlement 
under clause (c), the Board of Revenue is 
given powers to revise. A note to the third 
column provides for periods of limitation 
for revision to the Government as also to 
the Board of Revenue. The power of the 
Government to revise is provided for in 
the substantive part of the rule itself. Its 
effect is that the delegation is made to the 
relative officers subject to the control .as 
specified in column 3 of the schedule and 
also subject to the revision by the Govern- 
ment. Jt is apparently this power of revi- 
sion that was invoked by the villagers as 
well as the applicant who had failed to get 
patta in respect of S. No. 2/4. 


3. In the said scheme of delegation, 
we find that there is no power of review 
in the Government. The power under Sec- 
tion 19-A (1) is not to make a direction 
contrary to the inhibition in that section. It 
is that power that was delegated subject to 
the revisional power of the Government. 
Whether the nature of the power is quasi- 
judicial or administrative, inasmuch as it 
is a statutory power vested in the Govern- 
ment under Section 19-A and the delegation 
is also by rule-making power of the Gov- 
ernment, the Government is strictly bound 
by the terms of delegation. Apart from 
the fact that there is no power of review 
vested in the Government to revise its own 
orders, where it has exercised the power of 
revision under the scheme of delegation, it 
has no further power under those terms of 
delegation to revise its own orders. The 
power of revision is a power of control 
over all subordinates and not one of con- 
trol over the parent authority itself or its 
orders. The power of review is quite dif- 
ferent from the power of revision and is 
available to review one’s own order; but 
such a power cannot be availed of, unless 
it is specifically conferred on the authority 
concerned which seeks to exercise that 
power of review. It is true that generally, 
as provided by Section 13 of the General 
Clauses Act, a power vested in an admin- 
istrative authority and which is of admin- 
istrative character is not exhausted by its 
exercise once. But that does not apply to 
the instant case, as the power is limited in 
its scope and nature, and when it is dele- 
gated not only by the terms of Sec. 19-A 
and the rule making power but also by the 
terms of the very delegation. We are of 
opinion, therefore, that Venkatadri, J., came 
to the correct conclusion. 


4, As to S. No. 2/4, the evidence 
is overwhelming that the land comprised in 
it is tank bed land. That being the case, 
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ryotwari patta was rightly refused. The 
appeals are dismissed. No costs. 
Appeals dismissed. 
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K. VEERASWAMI, C. J. AND 
RAGHAVAN, J. 


The Vanguard Investments Ltd., Mad- 
ras, Appellant v. The Indian Mutual Gene- 
ral Insurance Society Ltd., Madras, Res- 
pondent. 


Original Side Appeal No. 14 of 1965, 
D/- 9-3-1972, from judgment of Venkata- 
raman, J., in C. S. No. 201 of 1963, Dj/- 
13-7-1964. 


Index Note: — (A) Contract Act (1872), 
Section 19 — Insurance Policy — Non-dis- 
closure of material facts rendering the ori- 
ginal policy of Insurance void would auto- 
matically render void the reinsurance policy 
also. Para 3 
Cases Referred: Chronological Paras 
AIR 1914 PC 220 = 1914 AC 634, 

Australian Widows’ Fund Life As- 
surance Society Ltd. v. National 
Mutual Life Association of Austra- 
lasia Ltd. 4 

N. Venkatarama Iyer, for Appellant; 
V. P. Raman and R. Krishnaswami, for 
Respondent. 


VEERASWAML, C. J.:— This is plain- 
tiffs appeal from the judgment of Venka- 
taraman, J., dismissing a suit for recovery 
of a certain amount under a policy of re- 
insurance issued by the respondent. The 
appellant a fire insurer and a limited com- 
pany, had a branch in Colombo. A mer- 
chant in Colombo by name Liyanage insur- 
ed with the appellant his electrical and 
motor goods against fire for a sum of 
Rs. 1,00,000/-, for the period from 27-2- 
1951 to 26-2-1952. In its turn the appel- 
lant took a reinsurance policy with the res- 
pondent for the corresponding period, but 
the appellant covered only 30 per cent of 
the original risk. On 26-12-1951, the pre- 
mises of Liyanage were gutted by fire, with 
the result a claim was preferred for the full 
amount under- the policy of insurance. The 
Colombo courts eventually held that the 
appellant was liable. The appellant -paid a 
sum of Rs. 77,231.98 to Liyanage and bore 
its own costs. 


2. The suit is resisted by the appel- 


Jant, (sic) (Respondent?) and, by an 
additional written statement allowed to 
be filed on April 10, 1964, it rais- 


ed the question of non-disclosure by the 
original assured of material particulars on 
two matters, with reference to which it said 
that the policy of insurance issued by the 
appellant was void. On that pleading, ad- 


- ditional issue 4 was framed as to whether 


the original policy of insurance between 
Liyanage and the appellant was vitiated by 
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non-disclosure of material facts and conse- 
quently whether the respondent was entitl- 
ed to avoid the claim. Venkataraman, J. 
on the basis of the evidence before him, 
found that there was non-disclosure of two 
materials facts— (1) that the construction on 
the western side of the insured premises was 
only a wooden partition and wire mesh and 
(2) that the adjacent premises were a cafe- 
teria with kitchen and fire place. The learn- 
ed Judge found that the non-disclosure of 
these material facts rendered the policy void 
at the instance of the appellant. In coming 
to that conclusion, much Jaw was discussed 
in the judgment. 


3. It seems to us, that, in view of 
what we are presently to say, the learned 
Judge came to the correct conclusion. We 
find that the terms of the reinsurance policy 
made the liability thereunder clearly subject 
to all the terms, conditions and warranties 
contained in the original policy of the insur- 
ed. In other words, those terms of the re- 
insurance policy entitled the respondent, 
when the risk, arose to put forward all de- 
fences against such had been open to the ap- 
pellant itself. As mentioned by Macgillivary 
on Fire Insurance Law, in cases of reinsu- 
rance, representation made by the assured for 
the original insurance, and forming the basis 
of the original policy, may in turn be made 
the basis of the reinsurance policy, so as to 
entitle the reinsurers to repudiate liability 
in the event of any statement made by the 
assured turning out to have been untrue at 
the date of the issue of the original policy. 
In our opinion, therefore, the non-disclosure 
of material facts having been rightly found 
in respect of the original policy, that automa- 
Dy rendered the reinsurance policy also 
voi 


4. Mr. Venkatarama Iyer for the ap- 
pellant, however, argues that, since the pay- 
ment by the appellant was not ex gratia or 
on a compromise or on an admission of its 
liability but it had to pay the amount be- 
cause there is a decree against it by a com- 
petent court, the respondent would be liable 
to reimburse the appellant. That would be 
so, if the terms of indemnity and reinsurance 
warrant it. The reinsurance policy, however, 
did not cover any such liability. On the 
other hand, as we have already indicated, the 
reinsurance policy made the liability to in- 
demnify thereunder to depend on the terms, 
conditions and warranties in the original 
policy issued by the appellant. The learned 
Counsel for the appellant drew our attention 
to Australian Widows’ Fund Life Assurance 
Society Ltd. v. National Mutual Life Asso- 
ciation of Australasia Ltd., 1914 AC 634 = 
(AIR 1914 PC 220). But we derive little as- 
sistance from it. That was a case where the 
reinsurance liability was avoided on the 
ground of material mis-statement by the ori- 
ginal proposer. Also in that case, the assur- 
ed had settled the liability with the assurer 
on a compromise. 


D. S. S. Pillai v. Safoorma Bibi 


ALR. 


5. In Welford and Otter Barry’s Fire 
Insurance, there is a passage to which Mr. 
Venkatarama Iyer drew our attention— 

“In order to render the reinsurance 
Eable under a facultative reinsurance the 
liability of the reassured under the original 
policy must be a legal one, unless the rein- 
surance policy otherwise provides. The as- 
sumption of a voluntary liability is not suffi- 
cient. If, therefore, they make a payment to 
their assured which they are not legally jus- 
tified in making, such as, for instance, an ex 
gratia payment, or if they admit liability 
where they have an available defence upon 
their policy, the reinsurance has no applica- 
tion. The reinsurers in such a case are not 
only entitled to avail themselves of any de-. 
fence which may exist in connection with 
their own contract; but may, in addition, 
make use of any defence which the reassur- 
ed might have used against the original as- 
sured.” 

This passage, far from supporting the appel- 
lant, is against him. All that it says is that 
the liability of the reassured with reference 
to the original policy must be a legal one 
which is explained that, if for any reason 
the policy could be avoided, it could be taken 
advantage of by the reassured. It is also 
clear from the passage that, if there is no 
legal liability under the original policy, the 
reinsurer will not be liable merely because 
the insurer has made an ex gratia payment or 
admitted liability, even though it had a valid 
defence available. As mentioned by us, the 
terms of indemnity undertaken by the reinsu- 
rer clearly made the liability under the insu- 
rance policy subject to the terms, conditions 
and warranties thereof. There being found 
non-disclosure of material facts which avoid- 
ed the original policy, that automatically 
ee the risk under the reinsurance policy 
o. 

6. The appeal is dismissed with costs. 
Appeal dismissed. 
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RAMANUJAM, J. 


. D. S. Swamikannu Pillaji and another, 
Appellants v. Safoorma Bibi, Respondent. 


Civil Revn. Petns. Nos. 2142 of 1968 and 
850, 1245 to 1247 of 1969, D/- 18-2-1972 to 
revise order of Dist. J., Coimbatore, in J. A. 
No. 3020 of 1968, ete. 


Index Note: — (A) Guardians and 
Wards Act (1890), Section 31 — Order of 
Court safeguarding interest of intending pur- 
chaser rather than of the minor is invalid and 
without jurisdiction. (Para 10) 


Brief Note: — (A) Where petition by 
guardian to sell property is dismissed as not 
pressed, Court has no jurisdiction to restore 
it only because intending purchaser applied 
for being impleaded as respondent and sought 
an order of Court for sale of the property 
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against the will of guardian. Such order 
amounts to a suo moto direction to sell 
minor’s property for exclusive advantage of 
the intending purchaser and is invalid. (1910) 
12 Cal LJ 322 and (1907) ILR 29 All 213 and 
AIR 1916 All 179 and AIR 1934 Al 1043 
and AIR 1956 Andh Pra 33 (FB) and AIR 
1962 Mad 267 (FB), Followed. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1962 Mad 267 = 1962-2 Mad LI 

241 (FB), Harikrishna v. Sri C. P. 

Jain Temple 9 
AIR 1956 Andh Pra 33 = 1955 Andh 
WR 818 (FB), Suryaprakasam vV. 

Gangaraju 
AIR 1934 All 1043 = ILR 57 All 485, 
Kundanlal v. Bhagavati Saran ~ 
AIR 1916 All 179 = ILR 38 All 433, 
Inami v. Mst. Kallo 
(1910) 12 Cal LJ 322 = 7 Ind Cas 46, 
Jagatbai v. Gajadhar Upadhyaya 
(1907) ILR -29 All 213 = 4 All LJ 24, 
Chittarmal v. Jagannath Prasad 


K. Parasurama Iyer, for Appellant in 
C. R. P. Nos. 2142 of 1968 and 1245 to 1247 
of 1969 and for Respondent No. 1 in C. R. P. 
No. 850 of 1969; D. Ramaswami Iyengar and 
P. Krishnamachari, for Respondents in 
C. R. P. Nos. 2142 of 1968 and 1245 to 
1247 of 1969 and for Petitioners in C. R. P. 
No. 850 of 1969. 


ORDER:— All the above matters are 
connected and arise out of the same pro- 
ceedings, and therefore they are dealt with 
together. 

In O. P. No. 3 of 1965 on the file of 
the District Court, Coimbatore, one D. S. 
Swamikannu Pillai was appointed as perso- 
nal as well as property guardian of his minor 
sons, Paranjothi and five others under provi- 
sions of the Guardians and Wards Act. The 
minors get certain properties by way of gift 
from a relation, one D. Rajendran Pillai. Even 
at the time of the gift by the said Rajendran 
Pillai there was a subsisting mortgage debt 
on the property gifted. The mortgagee filed 
a suit O. S. No. 309 of 1964 and obtained 
a decree. On the ground that the mortgagee 
was taking out execution proceedings to rea- 
Jise the sum of Rs. 4,000/- due under the 
mortgage and that if the property is sold in 
court auction it would fetch a low price, the 
said guardian filed an application before the 
lower court in I. A, 526 of 1965 seeking per- 
mission to sell the property of the minors by 
private sale and undertaking to invest the 
balance of the sale proceeds after discharg- 
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‘ing the mortgage debt in Government secu- 


rities and to withdraw the interest thereon 
from time to time for the maintenance and 
education of the minors. The mother of 
the minors also filed an affidavit stating that 
the sale by private negotiation would be ad- 
vantageous to the minors, in support of the 
application made by the father-guardian. The 
court passed an order on 6-12-1965 in that 
application as follows:— 


“I am satisfied that this is a bona fide 
prayer and that it is for the benefit of the 
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minors. I therefore allow the application. 
Before the sale is concluded, an agreement 
of sale and other matters relating to the sale 
could be reported to the court then and there. 
After approval by the Court the sale should 
be concluded.” 
On 18-3-1967, the guardian filed a memo 
along with a draft agreement of sale stating 
that he has reached an agreement with one 
Safoorma Bibi to sell the minors’ properties 
for a sum of Rs. 42,000/- subject to the mort- 
gage decree-in O. S. 309 of 1964 on the file 
of the District Munsif’s court, Coimbatore, 
that he had received a sum of Rs. 4,000/- as 
advance from her with a view to discharge 
the mortgage debt, that the above price is the 
best and highest he could fetch, and that the 
sale of the property at that price will be ad~, 
vantageous to the minors. Later, the guar- 
dian filed a regular application I. A. 184 of 
1967, seeking the court’s approval for the 
draft agreement and for permission to pro- 
ceed with the sale. In support of the state- 
ments made in his memo the guardian also 
filed an affidavit from the minors’ mother to 
the effect that the price fixed under the agree- 
ment is the highest one possible. The court 
ordered the guardian and the husband. of the 
proposed purchaser to appear in court, and 
on 6-4-1967 both of them appeared in court. 
The husband of the proposed purchaser ex- 
pressed his willingness to buy the property 
and pay in one instalment the entire sale 
consideration if vacant possession was given. 
In order to enable the parties to ensure 
vacant possession of the property being given 
to the purchaser at the time of the comple- 
tion of the sale, the matter was adjourned te 
11-4-1967. But from 11-4-1967 it was ad- 
journed from time to time at the request 
of the guardian till 23-5-1967. As the guar- 
dian could not evict the tenants in, the pro- 
perty and was not in a position to deliver 
vacant possession of the property which 
was insisted on by the proposed purchaser, 
the advocate for the guardian made an en- 
dorsement that the petition in I. A. 184 of 
1967 was not pressed for the present. On 
the basis of that endorsement the petition 
came to be dismissed as not pressed on that 
date. It is seen that on 27-3-1967 the guar- 
dian actually got permission from court to 
institute a suit against tenant in the pro- 
perty for recovery of possession so as to ena- 
ble him to give vacant possession of the pro- 
perty to the intending purchaser. It is said 
that a suit has been filed and is still pending. 
2. It is under the above circumstan- 
ces the intending purchaser filed three appli- 
cations before the lower court. I. A. 107 of 
1968 was filed on 23-1-1968 to implead her 
as the third respondent in I. A. 184 of 1967 
which stood dismissed already. On the same 
day she filed another application, J. A. 109 
of 1968 to revive the petition in I. A. 184 
of 1967. On 12-2-1968 she filed another ap- 
plication I. A. 108 of 1968 under Section 31 
of the Guardians and Wards Act and Sec- 
tion 151, Civil Procedure Code | seeking a 
direction from the court to the guardian to 
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conclude the sale of the property as per the 
draft agreement earlier referred to. The 
Court by common order dated 5-8-1968, al- 
lowed all the three applications and direct- 
ed the guardian to execute a sale deed for 
a consideration of Rs. 42,000/- in favour of 
the proposed purchaser and also to render 
accounts for the sum of Rs. 14,500/- said to 
have been received by the guardian of the 
minors in pursuance of the draft agreement 
of sale. C. R. Ps. 1245 to 1247 of 1969 are 
directed against the said common order pass- 
ed by the lower court. 


3. Subsequently the guardian, Swami- 
kannu Pillai, filed an application I. A. 3020 
of 1968 for a review of the order dated 5-8- 
1968 on the ground that all the relevant and 
full facts have not been placed before the 
court at the time when the original order 
was passed. The court saw no reason to re- 
view the order so far as it directed the sale 
of the property but was inclined to modify 
the same so far as the direction to account 
for the sum of Rs. 14,500/- issued against 
the guardian is concerned. In that view the 
court approved ‘the draft sale deed as desired 
by the intending purchaser. 


4. C. R. P. 2142 of 1968 has been 
filed by the guardian against the order of the 
lower court dated 17-10-1968 refusing to re~ 
view its order directing the sale of the pro- 
perty. C. R. P. 850 of 1969 has been filed 
by the intending purchaser against the same 
order of the lower court so far a$ it relieved 
the guardian from the obligation of account- 
ig for the sum of Rs. 14,500/- received by 

m. 


5. After the above revisions have 
been filed before this court, one of the six 
minors has become a major, and he has 
been declared major and appointed as the 
guardian of the other minors in the place of 
their father, Swamikannu Pillai by an order 
of the lower court. The present guardian 
challenges the order dated 5-8-1968 passed 
in I. A. 107 to 109 of 1968 on the following 
grounds — (1) that the lower court was in 
error in restoring the petition in I. A. 184 of 
1967 which stood dismissed on 23-6-1967 as 
not pressed, at the instance of intending pur- 
chaser; (2) that the lower court was also in 
error in impleading the intending purchaser 
as the third respondent in that petition and 
directing the sale of the property at her ins- 
tance and (3) that the lower court has only 
considered the interest of the intending pur- 
chaser in making that order, overlooking its 
primary duty of safeguarding the interest of 
the minors. 

6. I consider that there is consider- 
able force in the above contentions put for- 
ward by the present guardian. The court, 
exercising its jurisdiction under the provi- 
sions of the Guardians and Wards Act, has 
to act only to safeguard the interest of the 
minors and it cannot pass an order against 
the interests of a minor at the instance of 
third parties. If the court comes to the con- 
clusion that the sale is definitely for the 
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benefit of the minor on an application filed 
by the guardian for sanction, it can direct 
the guardian to sell a property. But the 
prime consideration in giving such a direc- 
tion for sale is the advantage the minors will 
get by the sale of the property. In this case 


` the father-guardian sought the permission of 


the court to sell the property on the plea 
that the sale price of Rs. 42,000/- agreed was 
a fair price. But later at the state when the 
intending purchaser filed the above applica- 
tions I. A. 107 to 109 of 1968 the same guar- 
dian resisted them on the ground that the 
property is worth more than a lakh of rupees. 
The Court below has proceeded to find fault 
with the guardian in giving different versions 
at different stages and has held that it is not 
open to the guardian to go back on his ear- 
lier statement that Rs. 42,000/- is a faip 
value. It is true that the father-guardian bas 
not acted fairly to the court and his conduct 
is far from satisfactory. But that will not 
relieve the court of its duty of finding out 
the true value of the property and ascertain- 
ing whether the transaction of sale is benefi- 
cial and advantageous to the minors. As a 
matter of fact, in the peculiar circumstances 
of the case where the guardian has put for- 
ward different versions as to the value of the 
property at two different stages, the court 
should have been cautious and should have 
considered the actual value of the property 
before directing the sale as desired by the 
intending purchaser. 

7. Even otherwise, I am of the view 
that the lower court had no jurisdiction to 
restore 1. A. 184 of 1967`which had been 
dismissed as not pressed on 23-6-1967. That 
application was filed by the guardian seek- 
ing certain directions from the court and the 
guardian has allowed it to be dismissed as 
not pressed. The court has no jurisdiction 
to direct the guardian to continue the peti- 
tions against his will, though the court is 
empowered to make general directions to 
the guardian suo motu in the course of his 
administration in the interest of the minors 
and their estates. If the intending purchaser 
files an independent application for certain 
directions against the guardian under any of 
the provisions of the Guardians and Wards 
Act, it is open to the court to consider that 
application on merits. But it cannot direct 
a petition filed by the guardian which stood 
dismissed long ago, for the benefit of an 
intending purchaser against the will of the 
guardian. Similarly, the lower court has act- 
ed without jurisdiction in impleading the in- 
tending purchaser as a third respondent in 
the application filed by the guardian, against 
his will. If the intending purchaser wanted 
certain directions from the court in the 
course of the administration of the minor’s 
estate by the guardian, such directions should 
be sought by an independent application filed 
by her, and ‘she is not entitled to revive an 
application which stood dismissed long ago 
as a result of the guardian not pressing the 
same. The order of the lower court restor- 
ing the petition in L A. 184 of 1967, im- 
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pleading the intending purchaser as third res- 
pondent, and ordering the sale of the pro- 
perty against the will of the guardian vir- 
tually amounts to a suo motu direction to 
sell the minors’ properties for the exclusive 
advantage of the intending purchaser. 


8. In Jagatbai v. Gajadhar Upa- 
dhyaya, (1910) 12 Cal LJ 322, a Division 
Befich expressed the view that the court has 
no power to deal with the minor’s property 
in its own motion in any way, and the only 
power is to consider judicially any applica- 
tion that may be made by the guardian. In 
that case an order had been passed by the 
lower court removing a guardian owing to 
her mismanagement and appointing a fresh 
guardian and directing the sale of all the 
minor’s properties and convert them into 
cash to enable the guardian to pay off debts 
and to invest the balance of the sale pro- 
ceeds in Government securities. The High 
Court characterised that order as being ex- 
traordinary and wholly without jurisdiction. 
While holding such an order to be ultra 
vires the court said:— 

“The section which empowers him to 
deal with the minor’s property is Section 29. 
It only enables the judge to give permission 
to the guardian to sell such portions of the 
properties as may be necessary on an appli- 
cation properly framed by the guardian for 
that purpose. It confers no power whatever 
on the judge to deal with the minor’s pro- 
perty on his own motion in any way”. 

9. In Chittarmal v. Jagannath Pra- 
sad, (1907) ILR 29 All 213, when the intend- 
ing purchaser brought a suit for specific per- 
formance of an agreement to sell entered 
ne by the guardian of a minor, the court 
said:— 

“We think that the principle on which 


- we would act in this case is the principle 


that a court will never enforce specific per- 
formance against a minor when such en- 
forcement is to his detriment. ......... We 
think that courts in this country, as in Eng- 
land, will not allow a bargain made by an 
improvident guardian to be enforced against 
the interests of the minor, if it be shown 
to be a bargain made to the detriment of the 
minor.” ’ 

Imami v. Mst. Kallo, ILR 38 All 433-== (AIR 
1916 All 179), was a case where the District 
Judge sanctioned the sale by the certificated 
guardian of a minor of a house belonging 
to the minor for a price of Rs. 1,300/-. 
However, some dispute arose about the draft- 
ing of the sale deed and the result was that 
the sale was not carried through. Mean- 
while other offers were made for the pro- 
perty, and ultimately the District Court di- 
rected that the house should be sold to the 
person who offered Rs. 2,000/-. A suit was 
filed by the person in whose favour the sale 
had originally been sanctioned, for specific 
performance of the agreement of sale in his 
favour. The High Court felt that it is justi- 
fied in refusing to grant a decree for speci- 
fic performance. The facts in that case are 
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somewhat similar to the facts of the present 
case. Here there was permission to sell the 
property at Rs. 42,000/- in favour of the res- 
pondent in C. R. Ps. 1245 to 1247 of 1969, 
but she insisted that vacant possession should 
be given at the time of the completion of 
the sale, and as vacant possession could not 
be given in view of the difficulty in evicting 
the tenants in the property, the sale origi- 
nally sanctioned by the court could not be 
put through. Therefore, the guardian with- 
drew the application for approval of the sale 
deed. Now if the court were to direct the 
guardian to execute a sale deed at the ins- 
tance of the intending purchaser, it will prac- 
tically amount to a decree for specific per- 
formance of the agreement of sale in favour 
of the intending purchaser. The above deci- 
sion shows that in circumstances as these 
the Court will be justified in refusing to pass 
a decree for specific performance, even if the 
intending purchaser files a suit for such a 
relief. In Kundanlal v. Bhagavati Saran, 
ILR 57 All 485 = (AIR 1934 All 1043), a 
guardian appointed under the Guardians and 
Wards Act made a transfer of the minor’s 
property without obtaining the permission of 
the District Judge. The court therefore pass- 
ed an order cancelling the sale deed. The 
question arose as to whether the court was 
empowered to pass such an order. The 
High Court expressed that any question as 
regards the validity of the transfer made by 
a guardian is to be determined by a compe- 
tent court in a regular suit, that it is open 
to the District Judge to form the opinion 
that the transfer is invalid and grant per- 
mission to the guardian to execute another 
transfer on more advantageous terms, that 
it is not his proper function to order the 
guardian to execute any transfer and that 
there is no provision in the Guardians and 
Wards Act which empowers the District 
Judge to exercise disposing power over the 
minor’s property which is under the manage- 
ment of the guardian. The following ob- 
servations in that case are pertinent: 

“It is the function of the guardian to 

deal with the property of the minor and to 
administer it. The guardian may obtain the 
advice of the District Judge under Sec. 33 
of the Guardians and Wards Act. The Dis- 
trict Judge may also make an order under 
Section 43 regulating the conduct or proceed- 
ing of any guardian appointed or declared 
by the court.” 
The above decision proceeds on the basis 
that the District Judge, acting under the pro- 
visions of the Guardians and Wards Act, 
cannot himself deal with the iminor’s pro- 
perty and do everything which the guardian 
might do. In Suryaprakasam v. Gangaraju 
AIR 1956 Andh Pra 33, Subbarao, C. J., (as 
he iri was) speaking for the Full Bench ob- 
served—. 


“In all transactions affecting a minor, a 
paramount duty rests upon the court not to 
put its seal on transactions affecting his inte- 
rests. Therefore, though the contract might 
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be valid and otherwise enforceable, if at the 
time the court was asked to enforce it, it 
transpires that the circumstances have so 
changed that it would obviously be unjust 
and detrimental to the interests of the minop 
to enforce it the court may well in the exer- 
cise of its discretion refuse to give a decree 
for specific performance.” 

Ramachandra Iyer, C. J., speaking for the 
Full Bench in Harikrishna v. Sri C. P. Jain 
Temple, AIR 1962 Mad 267 expressed that 
the jurisdiction of the court under the provi- 
sions of the Guardians and Wards Act being 
essentially a parental and administrative one, 
no finality can attach to the order sanction- 
ing a proposed transfer by the guardian, that 
there is nothing in Section 31 itself to sug- 
gest that the order thereunder is either con- 
clusive or binding against the minor; that the 
order can hardly amount to an adjudication 
of the rights of the minor vis-a-vis the trans- 
fer, the minor’s interest not being indepen- 
dently represented before the court, albeit 
the court is itself in the position of parens 
patriae, and that, therefore, although the 
court while passing an order under Sec- 
tion 31 (2) of the Act, has to be satisfied 
that the proposed alienation is for the ne- 
cessity or for an evident advantage of the 
minor, such order cannot be treated as res 
judicata, so as to bind the minor or be con- 
clusive against bim. 


10. In the light of the above deci- 
sions, the order of the court below restor- 
ing I. A. 184 of 1967 and the impleading of 
the respondent in C. R. Ps. 1245 to 1247 of 
1969 as the third respondent therein and 
directing the guardian to execute the sale 
deed as per the original sanction at the ins- 
tance of the intending purchaser without any 
fresh permission being sought by the guar- 
dian is invalid and without jurisdiction. 
Therefore the common order dated 5-8-1968 
is set aside and the subsequent order passed 
on the review petition filed by the then guar- 
dian is also set aside. 


11. In the result C. R. Ps. 1245 to 
1247 of 1969 are allowed and C. R. Ps. 2142 
of 1968 and 850 of 1969 are dismissed as 
unnecessary. There will, however, be no 
order as to costs. 


12. It is however made clear that it 
is open to the respondent in C. R. Ps. 1245 
to 1247 of 1969 to take such steps as she 
may be advised either before the lower court 
under the provisions of the Guardians and 
Wards Act or otherwise regarding the pay- 
ment of Rs. 14,500 said to have been made 
to the then guardian. 


Petition allowed. 
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Rainbow Electric Supply Corporation, 
Petitioner v. S. V. Chenchuramiah, and an- 
other, Respondents. 


Civil Revn. Petn. Nos. 1606 and 2206 
of 1968, D/- 15-2-1972. 

Imdex Note: — (A) Madras Buildings 
{Lease amd Rent Control) Act (1969), Sec. 4 
— While fixing the fair rent im the case of 
a building having more tham ome floor, site 
value ought to be one of apportionment in 
accordance with the mumber of storeys — 
But if ome of the storeys does not belong 
to the landlord it should mot be taken into 
accoumt im arriving at the site value. (1968) 
81 Mad LW 196, Rel. om. (Para 2 


Index Note: — (B) Madras Buildings 
(Lease and Rent Control) Act (1960), Sec. 4 
— The fixation of mime per cent return im 
arriving at the remtal value cannot be said 
te be too high. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1656 == 1970-1 SCR 906, 
K. C. Nambiar v. IV Judge Small 

_ Cause Court, “Madras 

(1968) 81 Mad LW 196 = (1968) 2 
Mad LI 406, S. Attenderloo Chetti’s 
Charities v. M/s. Sadhana Aushadha- 
laya 2, 4 

K. G. Manikkavachagam, for Petitioner; 
P. Seshayya, for Respondents. 


ORDER:— The petitioner in C. R. 
P. No. 1606 of 1968 is the tenant and 
the respondents therein are the landlords. 
The tenant filed H. R. C. No. 492 of 1965 
under Section 4 of Madras Act 18 of 1960, 
for fixation of fair rent in respect of premi- 
ses No. 217 Govindappa Naicken St., G. T. 
Madras, on the ground that the existing rent 
was excessive. The Rent Controller fixed the 
fair rent of Rs. 542 per mensem. The tenant 
filed H. R. A. 806 of 1965 to the Court of 
Small Causes, Madras and the appellate 
Judge confirmed the order of the Rent Con- 
troller. Against the said decision, C. R. P. 
1606 of 1968 was filed by the tenant, while 
the landlords filed C. R. P. 2206 of 1968, 
objecting to the low rent fixed by the courts 
below. The above civil revision petitions 
came up for hearing on 27-11-1970. By 
that time the Supreme Court in K. C. Nam- 
biar v. IV Judge, Small Cause Court, Mad- 
tas, AIR 1970 SC 1656 had struck down 
Rule 12 of the Rules made under 
Section 34 of the Madras Buildings (Lease 
and Rent Control) Act, 1960. As a result 
of the above decision the rent for the pre- 
mises had to be fixed afresh. I, therefore, 
set aside the order of the appellate autho- 
rity and remitted the matter back to him to 
record a finding on the cost of the construc- 
tion of the premises with a view to fix the 
fair rent for the premises in question. The 
appellate authority has recorded a finding 


~ valuing the total cost of construction of the 
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premises at Rs. 32,534.20. When the mat- 
ter came up before me on 7-1-1972 I accept- 
ed the finding and called upon the counsel 
to file a memo calculating the rent on the 
above basis. The learned counsel for the 
Jandiords has furnished the memo of calcu- 
lation of fair rent on the basis of which the 
fair rent of the premises is Rs. 539.45. The 
memo of calculation as given by the learned 
counsel for the landlords is as follows:— 


“Old portion in the ground 
floor built in 1910 (50 years 
prior to the date of petition 
as determined by the lower 


courts) - Rs. 7017.04 

New portion in the ground S 

floor built in 1946 (20 years 

ago prior to the date of 

petition as determined by 

the lower courts) Rs. 16529.61 

First floor built in 1910 

(50 years prior to the date 

of petition as determined 

by the lower courts) Rs. 8987.55 

Total cost of construction 

being the finding of the ap- 

pellate authority on remand 

as accepted by this Honour- 

able Court as per its order 

dated 7-1-1972 Rs. 32534.20 

Amenities on the cost of 

construction at 20% as de- 

termined by the court below Rs. 6506.84 

Value of the site as deter- 

mined by the Courts below Rs. 32886.00 
Total Rs. 71927.04 

Return at 9 per cent as 

determined by courts below Rs. 6473.43 

Rate of rent per month Rs. 539.45 

Fair rent of the premises 

per month Rs. ` 539.45.” 


2. The counsel for the tenant ob- 
jected to the valuation given above on the 
following grounds: 

1. The value of the amenities at 20 pen 
cent of the cost of construction is too high; 

2. The value of the site at Rs. 32886/- 
is too high, as it fails to take into account 
the existence of a second floor; and 


3. The return of 9 per cent on the cost 
of construction is too high and that the re- 
turn can be not more than 6 per cent. 
The learned counsel for the landlord raises 
the following contentions: (1) The courtyard 
portion inside the building has not been 
taken into account in arriving at the plinth 
area and the area of the site; (2) The land 
value ought to have been fixed at one lakh 
of rupees per ground and not Rs. 50,000/- 
per ground, (3) The cost of electric installa- 
tion, electric motor pump and other fittings 
should have been included in the cost of con- 
struction of the building; and (4) in arriving 
at the land value of the first floor consisting 
of two storeys, the courts below erred in dis- 
tributing the market value proportionately in 


R. E. Supply Corpn. v. S. V. Chenchuramiah (Raghavan J.) [Prs. 1-4] Mad. 153 


accordance with two storeys. The extent of 
the ground floor is 2207 sq. ft. while in the 
first floor, the built up area is 950 sq. ft. 
Though the building in question is partly 
residential and partly non-residential, the 
courts below have found that it is predomi- 
nently non-residential and we will have to 
proceed on this basis. Ramaprasada Rao, J., 
in S. Attenderloo Chetti’s Charities v. M/s. 
Sadhana Aushadalaya, (1968) 81 Mad LW 
196, held that fixation of fair rent for the 
site value in an application under Section 4 
of the Madras Buildings (Lease and Rent 
Control) Act, 1960, in the case of buildings 
having more than one floor, ought to be one 
of apportionment in accordance with the 
number of storeys. i 
The learned Judge held that if there are 
more than two storeys the site value has to 
be proportionately distributed in accordance 
with the number of storeys im the 
buildings. The question in the present case 
is whether there is a second storey in the 
building in question. The learned counsel 
for the tenant urges that in the second floor 
a structure with asbestos cement roofing is in 
existence and the landlord: is deriving rent 
therefrom and the contention is that the 
court has to apportion the site value amongst 
the ground floor, first floor and the second 
floor. The landlord’s reply to this conten- 
tion is that the structure in the second floor 
does not belong to him. The courts below 
have accepted the landlord’s case and held 
that the second floor construction should not 
be taken into account in arriving at the site 
value. I accept the finding of the appellate 
Judge and hold that the apportionment of 
the site value should be confined only to the 
ground floor and the first floor. : 
Regarding the amenities the Act provi- 
des the maximum of 25 per cent of the cost 
of construction and the courts below have 
held taking it into account various factors 
that 20 per cent should be allowed. I can- 
not say that the value of the amenities fixed- 
at 20 per cent is high. 


3. The last contention of the tenant 
is that the return of 9 per cent of the cost of 
construction is too high and that it ought 
not to be fixed at more than 6 per cent. 
There is no substance in this contention. As 
various companies borrow at more than nine 
per cent on good security, the fixation of 9 
per cent return in arriving at the rental value 
cannot be said to be too high.. In the cir- 
cumstances all the contentions put forward 
by the tenant fail. 

4 ‘On the first question, in C. R. P. 
No. 2206 of 1968 there is no material on 
which the contention could be put forward 
and the courts below rightly negatived the 
plea of the landlord. On the question of 
fixation of land value the landlords have not 
furnished materials to substantiate their 
claim that the value of a ground is one lakh 
of rupees in that locality. On the other 
hand, on the materials placed, the courts be- 
low have rightly fixed the market value at 
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Rs. 50,000/- per ground. On the third ques- 
tion, viz., the inclusion of cost of electric ins- 
tallation etc., in the absence of materials the 
courts below rightly rejected the landlords’ 
contentions. On the last question, it is ad- 
mitted that there is a- ground ‘floor and a 
first floor. In the circumstances, the courts 
below rightly applied the judgment in (1968) 
81 Mad LW 196, referred to above and dis- 
tributed the market value arrived at on the 
basis of the existence of the ground floor 
and the first floor. The fair rent of the pre- 
mises worked out on the basis of the find- 
ing recorded is Rs. 539.45. 


In the result subject to the above modi- 
fication the civil revision petitions filed by 
the tenant and the landlord fail and they are 
accordingly dismissed. There will be no 
order as to costs. 

Order accordingly. 
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Bhoona Bi and another, Appellants v. 
Gujar Bi, Respondent. 

Appeal No. 229 of 1964, DJ- 12-1-1972, 
against decree of Sub-J., Tiruchirapalli in 
O. S. No. 160 of 1962. 

Index Note: — (A) Civil P. C. (1908), 
Order 6, Rule 2 — In the absence of any 
foundation in the pleadings relating to a par- 
ticular plea and in the absence of any un- 
equivocal admission from the witness box, 
the plea cannot be permitted to be raised 
when the evidence on record hardly justifies 
it. (Para 10) 

Index Notes — (B) Mahomedan Law — 
Gift — Marz-ul-maut — Mere wholesome 
sense of the evanescence of life is not suffi- 
cient to constitute marz-ul-maut. 

(Para 11) 


Cases Referred: Chronological q Paras 
AIR 1969 Mad 329, 1970-1 Mad LJ 
105. Nagayasami v. Kochadi 10 
AIR 1963 SC 1279 = 1964-2 SCT 12, 
Ladli Prasad v. Karnal Distillery 
Ltd 


Co. Ltd. 

AIR 1951 SC 177 = 1951 SCR 277, 
Srinivasaram Kumar v. Mahabir 
Prasad 10 

(1907) 34 Ind App 167 = 9 Bom LR 
872 (PC), Ibrahim Goolam Arif v. 
Saiboo 10 


Vedantachari and M. I. Meera Sahib, 
for Appellants; P. S. Srisailam, for Respon- 
dent. > 

MAHIARAJAN, J.— This appeal, 
which has been preferred by the defendant, 
is directed against the judgment of the learn- 
ed Second Additional Subordinate Judge, 
Tiruchirapalli, in O. S. 160 of 1962. 


2. The suit properties originally be- 
longed to one Abdul Sathar, who died on 
17-12-1960, leaving him surviving his mother 
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Gujar Bi alias Hamida Bi (the plaintiff-res- 
pondent) and his wife Bhoona Bi (the defen- 
dant-appellant). Under Ex. B-1 dated 13-11- 
1953, that is to say, about 7 years before his 
death, Abdul Sathar gifted items 1 and 2 of 
the plaint A schedule properties in favour of 
his wife. Under Ex. B-2, dated 21-10-1959, 
that is to say, about one year and two 
months before his death, Abdul Sathar gifted 
items 3 and 4 of the plaint A schedule and 
other properties in favour of his wife. The 
donee accepted the gifts, took delivery of 
possession of the gifted properties, collected 
rents therefrom and paid tax therefor. After 
the death of Abdul Sathar, however, his 
mother instituted a suit in forma pauperis 
for partition and separate possession of her 
3/4th share in the propertics on the basis 
that Abdul Sathar died possessed of these 
properties, without making any reference in 
the plaint to the gifts in favour of his wife. 

3. The defendant in her answer 
pleaded, inter alia, that the gifts under Exs. 
B-1 and B-2 were valid and had been acted 
upon, and that as Abdul Sathar did not die 
possessed of the properties gifted to her or 
of the other properties mentioned in the 
plaint A schedule, the plaintiff was disen- 
titled to any relief. 


4. The plaintif filed a reply state- 
ment, in which she made a reference for the 
first time to the two gift deeds and attacked 
the same as sham, nominal and colourable 
and vitiated by undue influence, fraud and 
coercion. 

5. The defendant in her additional 
written statement denied that the gift deeds 
were sham and nominal or vitiated by undue 
influence, fraud or coercion. 


6. As regards items 1 and 2 of the 
plaint A schedule, the learned Subordinate 
Judge held that they had been validly gifted 
in favour of his wife under Ex. B-l, and 
that the plaintiff was not entitled to any 
share therein. With reference to the gift of 
items 3 and 4 of the plaint A schedule 
under Ex. B-2, the trial court, after holding 
that the execution of the gift has been duly 
proved and that it was not vitiated by undue 
influence, coercion or fraud, proceeded to 
hold that Abdul Sathar was suffering from 
marz-ul-maut at the time he executed Ex. 
B-2, and consequently it was not valid under 
Mahomedan Law, and that the plaintiff 
would be entitled to 3/4th share in items 3 
and 4 of the plaint A schedule. As regards 
the other items claimed in the plaint, the 
learned Subordinate Judge held that Abdul 
Sathar did not die possessed thereof, and the 
plaintiff was not, therefore, entitled to any 
share therein. Consequently, the plaintiff was 
granted a preliminary decree with costs for 
partition of her 3/4th share in respect of 
items 3 and 4 of the plaint A schedule and 
to past profits from 17-12-1960 and to future 
profits to be ascertained in a separate en- 
quiry. The decree further directed that the 
court-fee due to the Government should be 
paid by the plaintiff. 


t 
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7. The plaintiff has not preferred any 
appeal against the dismissal of her claim in 
respect of properties other than items 3 and 
4 of the plaint A schedule. 


8. The defendant in her appeal at- 
tacks the finding of the trial court regarding 
marz-ul-maut on the ground that the plea of 
marz-ul-maut was never raised by the plain- 
tiff and the finding .in that bebalf was not 
warranted by the evidence on record. 

9. The first question that arises for 
determination is whether the plea that Ex. 
B-2 was vitiated by marz-ul-maut was raised 
by the plaintiff in the pleadings, and if not 
whether the trial court was right in pro- 
nouncing the gift deed invalid upon a ground, 
which was never pleaded. An examination 
of the entire plaint discloses no reference 
whatsoever to the execution of Ex. B-2. 

(After discussing the’ facts His Lordshi, 
proceeded.) 


A reference to paragraphs 14 and 15 of 
the judgment of the trial court shows that 
not only did the learned Subordinate Judge 
allow the plaintiff to raise this new-found 
plea in the course of the arguments, but also 
accepted it on the erroneous impression that 
the main point that arose for consideration 
in the suit was whether Ex. B-2 was vitiated 
by marz-ul-maut. As observed by the Sup- 
reme Court in Ladli Prasad Jaiswal v. Kar- 
nal Distillery Co. Ltd., 1964-2 SCJ 12 at 
p. 22 = (AIR 1963 SC 1279):— 

“The object of a pleading is to bring the 
parties to a trial by concentrating their at- 
tention on the matter in dispute, so as to 
narrow the controversy to precise issues and 
to give notice to the parties of the nature of 
testimony required on either side in support 
of their respective cases. A vague or gene- 
ral plea can never serve this purpose; the 
party pleading must therefore be required to 
plead the precise nature of the influence exer- 
cised, the manner of use of the influence, 
and the unfair advantage obtained by the 
other. This rule has been evolved with a 
view to narrow the issue and protect the 
party charged with improper conduct from 
being taken by surprise. The plea of undue 
influence must, to serve that dual purpose, 
be precise and all necessary particulars in sup- 
port of the plea must be embodied in the 
pleading; if the particulars stated in the 
pleading are not sufficient and specific, the 
court should, before proceeding with the 
trial of the suit, insist upon the particulars, 
which give adequate notice to the other side 
of the case intended to be set up.” 

Though, no doubt, the case cited supra relat- 
ed to defective pleadings in respect of a plea 
of undue influence, the rule stated therein 
and embodied in Order 6, Rule 4, Civil Pro- 
cedure Code is equally applicable to the facts 
of this case. Unlike- in that case, even a 
vague or general plea has not been formu- 
lated relating to marz-ul-maut either in the 
plaint or in the series of replication state- 
ments that the plaintiff has been filing from 
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time to time. This is the case of a plaint, 
which suffers not from a lack of particulars, 
but from an utter lack of the plea, the wrong- 
ful acceptance of which has been made the 
very basis of the judgment of the trial court. 


10. Learned counsel for the respon- 
dent would, however, contend that though 
there is no foundation in the pleadings relat- 
ing to the invalidity of the gift on the ground 
of marz-ul-maut, still it is open to the court 
to grant relief to the plaintiff on the basis 
of an admission made by the defendant her- 
self from the witness box. In support of this 
proposition, reliance is placed upon a ruling 
of the Supreme Court in Srinivasaram Kumar 
v. Mahabir Prasad, 1951 SCR 277 = (AIR 
1951 SC 177). That was a case in which 
the plaintiff brought a suit for specific per- 
formance of an agreement to sell a house 
alleging that he had paid Rs. 30,000/-, to- 
wards the price and had been put in posses- 
sion in part performance of the contract, but 
the defendant pleaded that the amount of 
Rs. 30,000/- was received as a loan and the 
plaintiff was put in possession only to facili- 
tate payment of interest, and the court found 
that the defendant’s plea was true. The 
Supreme Court held that a decree could be 
passed in favour of the plaintiff for recovery 
of the sum of Rs. 30,000/- and interest re- 
maining due under the agreement of Joan 
pleaded by the defendant, even though the 
plaintiff had not set up such a case, and it 
was even inconsistent with the allegations in 
the plaint. While granting this relief, their 
Lordships of the Supreme Court observed as 
follows at page 282— 


“The rule undoubtedly is that the court 
cannot grant relief to the plaintiff on a case 
for which there was no foundation in the 
pleadings and which the other side was not 
called upon or had an opportunity to meet. 
But when the alternative case, which the 
plaintiff could have made, was not only ad- 
mitted by the defendant in his written state- 
ment, but was expressly put forward as an 
answer to the claim which the plaintiff made 
in the suit, there would be nothing improper 
in giving the plaintiff a decree upon the case 
which the defendant himself makes. A de- 
mand of the plaintiff based on the defen- 
dant’s own plea cannot be possibly regarded 
with surprise by the latter, and no question 
of adducing’ evidence of these facts would 
arise when they were expressly admitted by 
the defendant in his pleadings. In such cir- 
cumstances, when no injustice can possibly 
result to the defendant, it may not be proper 
to drive the plaintiff to a separate suit.” 

It appears clear that there is no analogy be- 
tween the case cited supra and the present 
case. The defendant never admitted in her 
written statement that her husband was suf- 
fering from marz-ul-maut at the time he exe- 
cuted Ex. B-2, nor did she put forward that 
plea as an answer to the claim which the 
plaintiff made in the suit. A demand of the 
plaintiff for negativing the gift deed upon a 
ground neither raised in the plaint nor admit- 
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ted in the written statement must have come 
as a great surprise to the defendant, who 
had never been called upon to meet such a 
plea and never had any opportunity to meet 
it. The admission alleged to have been 
made by the defendant was made, not in her 
written statement, but elicited under pressure 
of cross-examination, and in a context en- 
tirely unconnected with the plea raised for 
the first time in argument to the effect that 
Ex. B-2 was invalid because it was vitiated 
by marz-ul-maut. A perusal of the deposi- 
tion of the defendant (D. W. 3) shows that 
she was eager to make out that Ex. B-2 was 
not obtained by coercion, fraud or misrepre~ 
sentation; whereas the cross-examining coun- 
sel was equally eager to frustrate that attempt. 
The defendant deposed that her husband was 
in bed for only two days prior to his death 
and that at the time of the gift deed which 
had been executed 14 months before his 
death, her husband was in a sound disposing 
state of mind. It is in this context that the 
following admission was elicited from her “I 
requested him (my husband) to give a gift 
prior to the date of Ex. B-2. He executed 
Ex. B-2 in the apprehension of his death”. 
There is nothing in this statement to indicate 
that she either admitted that at the time of 
the execution of Ex. B-2 her husband was 
suffering from death-illness or that Ex. B-2 
was executed under pressure of a sense of 
imminent death. We are not prepared to 
tear the statements of the defendants out of 
their legitimate context and give them a 
meaning which she never intended and which 
the plaintiff’s counsel subsequently wished to 
give in the light of his new-found plea. As 
has been observed by a Division Bench of 
the Madras High Court in Nagayasami v. 
Kochadai, AIR 1969 Mad 329, at p. 340, to 
which one of us (Ramamurti J.), was a 
party— 

“Tt has to be recognised that a party 
cannot be awarded relief on a basis not 
pleaded by him and on which there is no 
issue, merely taking advantage of some state- 
ments in the pleadings or in the evidence 
made or given for a different purpose and 
with reference to a different issue. Such 
deviation from the pleading is permissible, 
very rarely and only in exceptional circums- 
tances, if it can be postulated that the other 
side has unambiguously and unequivocally 
admitted completely the factual or the legal 
basis on which relief could be moulded. In 
other words, it is the clear admission of the 
opposite party in the pleadings that confers 
jurisdiction upon the court to award relief 
on a basis different from the one covered by 
the issues on which the parties went to trial”. 
In the absence of any plea and in the ab- 
sence of any unequivocal admission from the 
witness box, the trial court ought not to have 
either permitted the plaintiff to raise the plea 
in question or accepted it, when the evidence 
on record hardly justifies its acceptance. 


it. Assuming that the plea can be 
permitted to be raised, we shall next consi- 
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der whether there is any evidence in support 
of it. It is settled law that a gift made by 
a Mahomedan during marz-ul-maut cannot 
take effect if made in favour of an heir un- 
Jess the other heirs consent thereto after 
the donor’s death. Marz-ul-maut is a mala- 
dy which induces in the person suffering 
from it an apprehension of death and which 
eventually results in his death. As observed 
at page 57 in Syed Ameer Alis Mahomme- 
dan Law, 4th Edn:— 

“The policy of the law with respect to 
the dispositions of a person stricken by a 
mortal malady proceeds’ on the assumption 
that dealings with property, especially ‘acts 
of bounty’, in such circumstances might not 
improbably spring from a wish to deprive 
the Jawful heirs of their legal rights, and 
that such dealings should, therefore, be res- 
tricted by those rights — and not be allow- 
ed to take effect beyond the limit of testa- 
mentary dispositions”. 
At page 134 of Mullah’s Principles of Maho- 
medan Law, 16th Edn., the ingredients of 
marz-ul-maut have been stated as follows— 

“To constitute a malady, marz-ul-maut, 
there must be (1) proximate danger of death, 
so that there is a preponderance of appre- 
hension of death, (2) some degree of sub- 
jective apprehension of death in the mind of 
the sick person and (3) some external indicia, 
chief among: whick would be inability to at- 
tend to ordinary avocations. (Sarabai v. 
Rabiabai, 30 Bom 537, 551), although his 
attending his ordinary avocations does not 
conclusively prove that be was not suffering 
from marz-ul-maut”. 
In Ibrahim Goolam Ariff v. Saiboo, (1907) 
34 Ind App 167, 177, the Privy Council ruled 
that a gift must be deemed to be made 
during marz-ul-maut, if it was made under 
pressure of the sense of imminence of death. 

- (His Lordship discussed the evidence in 

the case and proceeded): 
It is true that D. W. 3 admitted that her 
husband executed Ex. B-2 in the apprehen- 
sion of his death. We do not think that this 
admission would make out that he was suf- 
fering from marz-ul-maut at that time. Ary 
sensible and prudent man would carry with 
him a sense of mortality and enter into secu- 
lar transactions on the basis that death might 
strike him any moment. But this wholesome 
sense of the evanescence of life, which if we 
interpret D. W. 3’s evidence properly, her 
husband must have had at the time of Ex. 
B-2, falls far short of the conditions of marz- 
ul-maut, to constitute which there must be, 
first, a malady which in all probability is 
likely to issue fatally and, second, a cons- 
cious apprehension in the mind of the patient 
of the imminence of death. We are satis- 
fied upon the evidence of D. Ws. 1 to 3 and 
the admissions made by P. W. 1 (the plain- 
tiff) that at the time Abdul Sathar executed 
Ex. B-2, he was not suffering from marz-ul- 
maut, and that consequently, the gift under 
Ex. B-2 is perfectly valid in the eye of the 
Mahomedan law. 
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12. In the result, we reverse the judg- 
ment and decree of the court below, allow 
the appeal, and dismiss the plaintiff's suit 
with costs throughout. The plaintiff will pay 
the court-fee due to the Government on the 
plaint, 

Appeal allowed. 


oe 
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JUDGMENT:—This appeal has been filed 
by defendants 1 to 3 in O. S. No. 29 of 
1959 on the. file of the Sub-Court, Chingle- 
put, against the order passed in I. A. 73 of 
1969 by the Subordinate Judge appointing 
a Commissioner for making enquiry regard- 
ing the quantum of mesne profits payable 
by defendants 1 to 3 


2. The plaintiff who is the respon- 
dent herein filed a suit for partition and 
separate possession of her 1/6th share in 
the suit properties. A preliminary decree 
was passed on 14-3-1962 declaring that the 
plaintiff was entitled to a 1/6th share in 
the suit properties. Clause 6 of the preli- 
minary decree inter alia provided that the 
plaintiff's share in future mesne profits 
would be determined in the final decree 
proceedings. A final decree was passed on 
28-2-1964. Clause 12 of the said decree 
provided that the question of mesne profits 
is left to be decided in a separate proceed- 
ings while the other matters provided under 
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the preliminary decree were settled under 
the final decree. 

3. The plaintiff filed an application 
under Order 20, Rule 12, C.P.C. to hold an 
enquiry in regard to mesne profits. This 
application was resisted by the defendants 
on the main ground that as the final decree 
had already been passed and the decree had 
become final in respect of all matters, the 
application for enquiry into mesne profits 
could not be maintained subsequent to the 
passing of the final decree. The contention 
of the defendants was mnegatived. Hence 
this appeal. 

4. The same contention is reiterated 
by the learned counsel for the appellants 
before me. It is contended that after the 
preliminary decree was passed, which pro- 
vided an enquiry into mesne profits, an 
enquiry should have been made and mesne 
profits ascertained before the final decree 
was passed and such ascertainment of the 
mesne profits should have been incorporat- 
ed in the final decree, and that as this was 
not done, the enquiry into mesne profits 
subsequent to the final decree is barred and, - 
therefore, the application is not maintain- 
able. This contention proceeds on the foot- 
ing that the decree passed by the court on 
28-2-1964 is a final decree, in the sense, that 
it has put an end to all the matters provid- 
ed under the preliminary decree or the mat- 
ters in controversy in the suit. 


5. The question to be considered 
now is whether the decree passed by the 
Court on 28-2-1964 has conclusively deter- 
mined the rights of the parties as provided 
under the preliminary decree to make the 
decree final and complete. The definition 
of ‘decree’ is provided under Section 2, 
clause (2), C. P. Code. It is as follows:— 

“ ‘decree’ means the formal expression 
of an adjudication which, so far as regards 
the court expressing it, conclusively deter- 
mines the rights of the parties with regard 
to all or any of the matters in controversy 
in the suit and may be either preliminary 
or final. It shall be deemed to include the 
rejection of a plaint and the determination 
of any question within Section 47 or Sec- 
tion 144, but shall not include— 

(a) any adjudication from which an 
appeal lies as an appeal from an order, op 
(b) any order of dismissal for default.” 
The Explanation to Section 2 (2) is relevant 
for the present discussion and it is as fol- 
lows:— 

“A decree is preliminary when further 
proceedings have to be taken before the 
suit can be completely disposed of. It is 
final when such adjudication completely dis- 
poses of the suit. It may be partly preli- 
minary and partly final.” 

It is well established that there can be more 
than one preliminary decree and one final 
decree depending upon the facts of each 
case. If a particular controversy which is 
separable from the other controversies in a 
suit is conclusively determined in conson- 
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ance with the preliminary decree, to that 
extent, a final decree may be passed; yet 


that final decree will be an incomplete final 
decree or partly final in the sense that the 
other controversies are left open or not 
conclusively determined. 


6. In the decision in Kasi v. Rama- 
natha Chettiar, 1947-2 Mad LJ 523, a Divi- 
sion Bench of this Court observed that 
“there is nothing in the Code which can be 
construed as a prohibition against the Court 
in a proper case passing more than one pre- 
liminary decree. On the other hand, there 
are indications that the Code contemplates 
more than one preliminary decree and one 
final executable decree in a suit”, 


7. Again, in the decision in Atcham- 
ma v. Rami Reddi, 1957-2 Andh WR 474 
= (AIR 1957 Andh Pra 517) a Division 
Bench consisting of K. Subba Rao, C. J. 
as he then was, and P. Jaganmohan Reddy, 
J: held as follows:— 

“Where a decree awarding possession is 
silent with regard to an enquiry into future 
mesne profits and the decree has not com- 
pletely disposed of the suit which, for one 
Teason or other, continues to be pending, 
there is nothing in the C. P. Code prohibit- 
ing the decree-holder from applying to the 
court during pendency of such suit for an 
enquiry into future mesne profits or the 
court from ordering such an enquiry.” 
The learned counsel for the appellants reli- 
ed upon two decisions of this court. The 
. first is the decision of a Full Bench in Basa- 
vayya v. Guravayya, AIR 1951 Mad 933. 
The learned counsel relies upon the follow- 
ing passage in that decision: 

“This enquiry (enquiry into mesne pro- 

fits) can be ordered either as part of the 
preliminary decree itself or subsequently as 
a step towards the passing of the final dec- 
Tee, and in either case the result of the 
enquiry has to be incorporated in the final 
decree.” 
This passage indicates that the result of the 
enquiry into mesne profits has to-be incor- 
porated in the final decree. The question 
in the present case is whether the decree 
which was passed on 28-2-1964 is a com- 
plete final decree or a decree executable in 
respect of all matters mentioned therein. 
It is seen from that decree that so far as 
mesne profits are concerned, it was left 
open and that the decree does not put an 
end to all the matters in controversy. 


8. The other decision on which 
strong reliance was placed by the learned 
counsel for the appellants is the decision 
in Thyagarajan v. Sundaravelu, 1972-1 Mad 
LJ 230 = (AIR 1972 Mad 216). Raghavan, 
J. on the facts of that case held that ‘where 
the final decree in a partition suit has al- 
ready been passed, an enquiry into the 
mesne profits subsequent thereto is without 
jurisdiction’. The learned Judge further ob- 
served as follows:— 


“As regards the mesne profits accruing 
from property which form part and parcel 
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of the corpus in the partition suit there can- 
not be a piecemeal final decree in respect 
of the same item of property, one relating 
to the corpus and another relating to mesne 
profits.” 


What happened in that case was that a 
final decree was passed in a partition suit 
on 31-7-1967, before the enquiry into the 
mesne profits was completed. After the 
final decree was passed, the order complet- 
ing the enquiry into mesne profits was pass- 
ed on 30-4-1970. It was contended that 
once a final decree was passed without in- 
corporating the ascertainment of the mesne 
profits, the subsequent order passed in res- 
pect of mesne profits was without jurisdic- 
tion. In that case, the enquiry into mesne 
profits was ordered and the enquiry was 
going on before the final decree was passed. 
The learned Judge, therefore, held that the 
final decree should have been passed after 
completing the enquiry into mesne profits 
and the result of such enquiry must have 
been incorporated in the final decree. In 
other words, the decree which was passed 
on 31st July, 1967, was found to be a final 


decree which completed the controversies 
between the parties. 
9. In the present case, after the 


preliminary decree was passed, no applica- 
tion was made for enquiry into mesne pro- 
fits. The proceedings in respect of mesne 
profits was not pending. The parties appear 
to have agreed that the enquiry into mesne 
profits might be postponed and the decree 
has specifically provided under clause 12 
that the enquiry into mesne profits was left 
open. The intention of the parties, as 
seen from the decree of the court itself, 
would indicate that the decree which was 
passed on 28-2-1964 was not a final 
decree, in the sense, that such decree had 
put an end to all the controversies in the 
suit. 


10. The learned Judge proceeded on 
the footing that there cannot be a piecemeal 


` final decree in respect of the same item of 


property, one relating to the corpus and 
another relating to mesne profits as the 
mesne profits accruing from the said pro- 
perty form part and parcel of the corpus, 
It is true that the mesne profits accrued 
from the property. It might also be true 
that once the mesne profits are ascertained, 
such mesne profits merge into the corpus. 
But the relief for recovery of possession 
and the relief for recovery of mesne profits 
accruing from the same property are separ- 
able. For instance, if a suit is filed for re- 
covery of possession, but there is no prayer 
for recovery of past mesne profits, it is well 
known that in such circumstances, the court 
cannot give a decree for recovery of the 
past mesne profits. This is on the basis 
that the two reliefs, namely, recovery of 
possession and the recovery of mesne pro- 
fits accruing from the same property are 
separable though it may be said for one 
purpose that the mesne profits form part 
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and parcel of the corpus. I am, therefore, 
of the view that the parties can ask for a 
piecemeal final decree depending upon the 
exigencies and other factors and leave the 
other matters open to be conclusively deter- 
mined in a complete final decree. 


11. In the decision in Rajangam 
Aiyar v. Natesa Chettiar, 81 Mad LW 158 
= (AIR 1968 Mad 431), Alagiriswami, J. 
held as follows:— 

s Where the preliminary decree 
provides for ascertainment of profits and 
the final decree does not provide for mesne 
profits, it would be open to the court to 
pass another final decree after ascertain- 
ment of mesne profits. The preliminary 
decree having provided for ascertainment of 
mesne profits and its being not having pro- 
vided for mesne profits, it is open to the 
court to ascertain it and pass another final 
decree. 

It cannot be said that because the final 
decree already passed does not provide for 
mesne profits, the plaintiffs prayer for 
mesne profits should be deemed to have 
been refused.” 

I respectfully agree with the observations 
made by Alagiriswami, J. in the above 
_ decision. 

12. I am, therefore, of the view that 
the decree passed on 28-2-1964 was not a 
complete final decree and, therefore, the 
application filed by the respondent for en- 
quiry into mesne profits was maintainable. 


13. In the result, the appeal is dis- 
missed. No costs. 
Appeal dismissed. 
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ISMAIL, ¥::— The petitioner in W. P. 
No. 1947 of 1972 on the file of this court, 
who lost before Ramaprasada Rao, J., is 
the appellant herein. The appelant and 
the first respondent herein were lessees of a 
particular premises taken on lease in De- 
cember, 1969. They applied for a licence 
in C form under the Tamil Nadu Cinemas 
(Regulation) Act, 1955 and such a licence 
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was issued in the joint names of the appel- 
lant and the first respondent and it was 
valid till 25-8-1972. According to the ap- 
pellant, ‘there was an inter se arrangement 
between the appellant and the first respon- 
dent under which the first respondent was 
to run the theatre for a period of two years 
and enjoy the income therefrom and there- 
after the appellant herein was to run the 
theatre and enjoy the income therefrom for 
a period of two years. The further case of 
the appellant was that the enjoyment of the 
first respondent came to an end on 6-12- 
1971, and thereafter he took over manage- 
ment of the theatre; that when the licence 
was to expire on 28-5-1972, he applied for 
renewal of the same and that his applica- 
tion for renewal was objected to by the first 
respondent herein. The District Collector of 
Coimbatore at the first instance rejected the 
application for renewal made by the appel- 
lant herein and the Board of Revenue on 
appeal confirmed that rejection. It is to 
quash those orders that the writ petition 
was filed and the Jearned Judge (Rama- 
prasada Rao, J.) dismissed the same on 
11-8-1972. Hence the present appeal. 


2. The short question for conside- 
ration is, when the original licence was 
granted in the names of the appellant and 
the first respondent jointly, is it open to the 
appellant alone to apply for a renewal of. 
the same in his own name, when the first 
respondent did not join the application for 
renewal and as a matter of fact opposed 
the grant of renewal to the appellant. The 
learned Judge has held that there cannot be 
a renewal of a licence under such circum- 
stances and therefore respondents 2 and 3 
were right in rejecting the application for 
renewal. 


3. Mr. R. M. Seshadri, - learned 
counsel for the appellant, contended before 
us that there are decisions of this court 
holding that even a stranger under certain 
circumstances can apply for renewal of a 
licence granted in the name of another. 
For this purpose, he relied on the decision 
of Veeraswami, J., as he then was, in W. P. 
187 of 1962, that of Srinivasan, J. in W. P. 
294 of 1962 and that of Rajagopalan, J. 
in W. P. 342 of 1955. None of these deci- 
sions dealt with a case like the present one, 
namely, where the original licence was 
granted in the names of more’ than one 
person and the application for renewal was 
made by one of them in his own name 
and that being objected to by the other or 
others of the original licencees. Therefore, 
we are unable to derive any assistance in 
support of the contention of the appellant 
from the decisions referred to above. Mr. 
R. M. Seshadri then referred to the decision 
of the Supreme Court in N. S. Shethna v. 
Vinubhai Harilal Panchal, AIR 1967 SC 
1036 and contended that the renewal of a 
licence is not a continuation of the original 
licence, but it is only a fresh licence and 
therefore the application made by the ap- 
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pellant herein was competent. We are of 
the opinion that that decision does not 


support the case of the appellant herein. In 
that case the Supreme Court after elabo- 
rately referring to the rules in this behalf 
came to the conclusion that the rules them- 
selves did not make any provision for power 
to renew and there was nothing to prevent 
the licensing authority imposing any fresh 
conditions at the time the renewal was 
granted and therefore the renewal of a 
licence was merely a grant of fresh licence. 
As far as the Tamil Nadu Cinemas (Regu- 
lation) Rules are concerned, there are spe- 
cific provisions regarding renewal made in 
Rules 92 to 97. There is an elaborate pro- 
cedure in this behalf and even these rules 


contemplate grant of a temporary permit. 


during the interval between the application 
for renewal of the licence and the actual 
grant of the renewal and as a matter of fact, 
a perusal of these rules will give an indi- 
cation that the renewal of a licence is mere~ 
ly a continuation of the original licence 
and not a fresh grant at all. Consequently 
the decision of the Supreme Court relied 
on by the learned counsel for the appellant 
does not support his case. We are clearly 
of the opinion that the very word ‘renewal’ 
is opposed to the person applying for re- 
newal being different from the person in 
Whose name the licence was originally issu- 
ed. If, as in the present case, the licence 
was originally issued in the names of the 
appellant and the first respondent jointly, 
a renewal of that licence could be applied 
for and obtained only in the names of those 
two persons and on the application of those 
two persons. So Jong as only one of them 
applies for the renewal of the licence in his 
own name, when the original licence stands 
in the names of both, such an application 
cannot be considered to be an application 
for renewal of the licence and on the basis 
of such an application, no renewal of lic- 
ence can be granted. Hf the appellant had 
requested the authorities to treat his appli- 
cation as an application for a fresh licence 
„on the ground that he is in lawful posses- 
sion of the premises both by virtue of inter. 
se arrangement between the appellant and 
the first respondent and by virtue of the 
original lease from the owner of the build- 
ing, the position might be different. In so 
far as the appellant purported to apply only 
for the renewal of the licence in his own 
name, the orders complained of cannot be 
Challenged. In this view, no interference is 
called for with the order of the learned 
Judge and the writ appeal fails and is dis- 
missed. | 


4. We may make it clear that the 
dismissal of the writ appeal will not in any 
way prevent tbe appellant herein from ap- 
plying for a fresh licence in his own name 
if he is entitled or eligible to it under the. 
provisions of the Act and the Rules. 


Petition dismissed. 
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R. Ranganayaki Ammal and others, 
Applicants v. The Controller of Estate Duty, 
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` Index Note:— (A) Estate Duty Act 
(1953), Section 36 — Goodwill of a busi- 
ness im managing agency — It is property 
which passes om death — Its value is Hable 
to be taken into account while determining 
principal value of the estate of the deceas- 
ed. (Case law discussed). (Para 5) 


Cases Referred: Chronological Paras 

AIR 1971 SC 891 = 1971-2 SCR 878, 
K. A. Samajam v. Commr. of H. R. 
and C. E., Hyderabad 

AIR 1971 SC 2363 = 1970-2 SCR 424, 
Sambamurthi v. State of Madras 

AIR 1960 Bom 380 = 38 ITR 392, 
Dharma Vijaya Agency v. Commr. 

_ of Income-tax 
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Commr. of Hindu Religious Endow- 
ments, Madras v. Lakshmindra Thir- 

_ thaswamiar of Sirur Mutt 

AIR 1954 SC 364 = 1955 SCR 393, 
Lakshminarayana Ram Gopal and 

„Sons Ltd. v. Govt. of Hyderabad 5 
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LI 699, Narayanan v. State 


K. Ramamani for Subbaraya Iyer and 
Sethuraman and Padmanabhan, for Appli- 
cants; V. Balasubramaniam and J. Jaya- 
raman, for Respondents. 


_RAMANUIJAM, J.:— One Bheema 
Naidu died on 25-11-1953, leaving behind 
him his widow, a widowed daughter-in-law 
and several grand-children. An account of 
the estate duty with regard to the property 
passing on the death of the said Bheema 
Naidu was furnished by his widow and 
daughter-in-law as accountable persons 
under the Estate Duty Act, 1953 (herein- 
after referred to as the Act) to the Deputy 
Controller of Estate Duty, Madras. The 
Deputy Controller determined the principal 
value of the estate at Rs. 19,34,884, which 
included, inter alia, (1) Rs. 1,20,826 repre- 
senting the deceased’s 1/6th share of the 
goodwill in the managing agency firm of 
M/s. Rangaswami Naidu and Sons and (2) 
Rs. 57,168 representing the deceased’s one- 
twelfth share of goodwill in the managing 
agency firm of M/s. R. Bheema Naidu and 
Co. This was objected to by the account- 
able persons and they preferred an appeal 
to the Central Board of Direct Taxes under 
Section 63 of the Act. 


2. It was contended before the 
Board that the Deputy Controller erred in 
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attributing any goodwill to the Managing 
agency firms of M/s. Rangaswami Naidu 
and Sons and M/s. Bheema Naidu and Co., 
in which the deceased was a partner, that 
the goodwill was an element relating to the 
business and could not therefore attach to 
a managing agency which was a contract of 
personal service, and, t, in any event, as 
goodwill had no saleable value nor was it 
transferable, no value could be said to at- 
tach to it. It was also contended that the 
managing agents were prohibited by law 
from transferring their office without the 
approval of the company, that any change 
in the constitution of the managing agency 
firm should also have the approval of the 
Central Government, that the managing 
agency has no goodwill at all and that in 
any event it cannot be taken as property 
passing on death. The accountable persons 
also urged that the basis of valuation of 
goodwill adopted by the Deputy Controller 
was erroneous in so far as it relates to the 
deceased’s share of remuneration, for the un- 
expired term of the managing agency agree- 


ment. f 

3. The Board by its order dated 
31-10-1961 rejected the contentions advanc- 
ed on behalf of the accountable persons 
and held that in view of the decision of the 
Supreme Court in J. K. Trust Bombay v. 
Commr. of Income-tax, Bombay, 32 ITR 
535 = (AIR 1957 SC 846), goodwill in the 
two managing agency firms was undoubted- 
ly property passing on the death of the de- 
ceased and therefore it has been rightly in- 
cluded in the principal value of the estate. 
As regards the question of valuation of the 
goodwill of the managing agency firms, the 
Deputy Controller, taking into account the 
fact that the managing agency would termi- 
nate by 15-4-1960, valued the goodwill at 
the present value of the future maintainable 
profits per annum, for seven years and tak- 
ing the future maintainable profits at the 
average net profit of the three years imme- 
diately before the death of the deceased and 
determining the present value by adopting 
the multiple factor from the interest tables. 
Before the Board it was pointed out by the 
accountable persons that the goodwill deter- 
mined by the Controller worked out nearly 
89 per cent of the actual profits earned by 
the managing agency firms of Messrs. 
Rangaswami Naidu and Sons and 74 per 
cent of the actual profits earned for the 
seven years by the managing agency firm 
of Messrs. Bheema Naidu and Co. and that, 
therefore, the valuation made by the De- 
puty Controller was very excessive. The 
Board accepted the contention of the ac- 
countable persons in this regard and re- 
valued the goodwill of the two managing 
agency firms on the basis of the actual pro- 
fits earned by the two firms during the 
seven years as against the estimated profits 
adopted by the Deputy Controller. On this 
basis the deceased’s one-sixth share of the 
goodwill in Messrs. Rangaswami Naidu and 
Sons was determined at Rs. 94,402 and the 
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the deceased’s one-twelfth share of the 
goodwill in Messrs. R. Bheema Naidu and 
Co. was determined at Rs. 53,707. 


4, At the instance of the account- 
able persons, the following two questions 
have been referred to us fop decision under 
Section 64 (1) of the Act. 

1. Whether on the facts and in the cir- 
cumstances of the case, the department is 
justified in attributing any goodwill or any 
value to any such goodwill to the managing 
agency firms of Messrs. R. Bheema Naidu 
and Co. and B. Rangaswami Naidu and 
Sons and in attributing to the estate of R. 
a Naidu, any share in such good- 


2. Whether on the facts and in the cir- 

cumstances of the case, the basis adopted 
for the valuation of the goodwill is in ac- 
cordance with the law?” 
Before us, it was contended that the share 
of the deceased in the two managing agency 
firms has no goodwill at all as the managing 
agency agreements entered into by the firms 
with the two mills were only contracts of 
personal service having no saleable value, 
that the managing agency rights cannot be 
transferred without the approval of the 
mills in general meeting and that, any 
change in the constitution of the firms 
should also have the approval of the Cen- - 
tral Government. It was also contended 
that the managing agency firms have no 
goodwill at all, that even if they have any 
goodwill, it cannot be taken as ‘property’ 
passing on death and that it has no saleable 
value which could properly be evaluated. 


5. We are not inclined to accept tho 
above contentions put forward by the ac- 
countable persons. The question whether 
the managing agency could be regarded as 
business was considered by their Lordships 
of the Supreme Court in Lakshminarayana 
Ram Gopal and Sons Ltd. v. Govt. of Hy- 
derabad, 1955 SCR 393 = (AIR 1954 SC 
364), where the question arose with refer- 
ence to the assessment of excess profits tax 
on the remuneration received by the manag- 
ing agents, tax being leviable under that 
Act only on business income, and it was 
held that it was business and that the pro- 
fits therefrom were rightly assessed to tax 
under that Act. is was re-affirmed by ` 
the Supreme Court in 32 ITR 535 = (AIR 
1957 SC 846), by saying that “the law must, 
therefore, be taken to be settled beyond 
controversy that managing agency is itself 
business.” In the latter case the Supreme 
Court also considered the question as to 
whether such a business can be held to be 
‘property’ within Section 4 (3) (i) of the 
Income-tax Act, 1922, and held that ‘pro- 
perty’ is a term of widest import, and sub- 
ject to any limitation or qualification which 
the context might require, it signifies every 
possible interest which a person can ac- 
quire, hold and enjoy and that business 
would undoubtedly be property unless there 
is something to the contrary in the enact- 
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ment. Though. that decision was rendered 
with reference to the wording in Section 4 
(3) (i) of the Income-tax Act, 1922, the 
observations therein will equally apply 
here. In Dharma Vijaya Agency v. Commr. 
of Income-tax, Bombay City, 38 ITR 392 
= (AIR 1960 Bom 380), the business of 
principal agents of insurance company ap- 
pointed under the Insurance Act was held 
to be ‘business’ and therefore property with- 
in the meaning of Section 4 (3) (i) of the 
Income-tax Act, 1922. It cannot be disput- 
ed in this case that the deceased had a right 
to receive the share of income from the 
managing agency business and that is clear- 
ly property. It has been clearly held in 
M. E. Moolla Sons Ltd. v. Official Assignee 
Rangoon, 63 Ind App 340 = (AIR 1936 
PC 230) that a right to receive income from 
property is itself property. Therefore the 
contention of the accountable persons that 
the managing agency agreements are only 
contracts of personal service and therefore 
they had no goodwill cannot be accepted. 
As a matter of fact the Supreme Court 
while dealing with a similar contention held 
in 32 ITR 535 = (AIR 1957 SC 846) that— 

K even an office of trusteeship 
was held to be property especially when emo- 
luments were attached to it, and that must 
a fortiori be the position in the case of 
office of managing agency, which is clearly 
one of profit and even alienable under cer- 
tain circumstances. The office requires no 
doubt the performance of services; but there 
is no antithesis between service and business, 
as there are several kinds of business which 
involve the performance of services, such as 
insurance and commission agency. The true 
test is whether the services are a regular 
source of income.” 

6. The learned counsel for the ac- 
countable persons would, however, contend 
that the decision in 32 ITR 535 = (AIR 
1957 SC 846) might require reconsideration 
by the Supreme Court in view of its later 
decision in K. A. Samajam v. Commr., 
H. R. and C. E: Hyderabad, AIR 1971 SC 
891. But we are unable to appreciate the 
above decision. According to the learned 
counsel the basis for holding that a contract 
of personal service can be property was the 
decision in the Commissioner Hindu Reli- 
' gious Endowments Madras v. Sri Lakshmin- 
dra Thirthaswamiar of Shirur Mutt, 1954 
SCR 1005 = (AIR 1954 SC 282), and the 
correctness of that decision is open to doubt 
in view of the decision in K. A. Samajam v. 
Commissioner, H. R. and C. E. Hyderabad, 
AIR 1971 SC 891. In K. A. Samajam’s case, 
it was held that a bare right to mapage an 
institution or an endowment cannot be treat- 
ed as property within Article 19 (1) and 
Article 31 of the Constitution and that does 
not run counter to the decision in 1954 SCR 
1005 = (AIR 1954 SC 282), holding that an 
office of trusteeship when emoluments were 
attached to it was property. In Narayanan 
Nambudripad v. State of Madras, AIR 1954 
Mad 385 this court had observed— 
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“We are accordingly of opinion that 

hereditary trusteeship is within the. protec- 
tion afforded by Article 19 (1) (€) even 
though there were no emoluments attached 
to the office.” 
A somewhat similar observation was made 
by the Supreme Court in Sambamurthi Muda- 
liar v. State of Madras, 1970-2 SCR 424 = 
(AIR 1971 SC 2363), that the office of a 
hereditary trustee is in the nature of ‘pro- 
perty’ and this is so whether the trustee has 
beneficial interest of some sort or not. The 
above observations were considered to be 
obiter, in K. A. Samajam’s case, and the 
correct position of law was held to be that 
hereditary trustees who have only a bare 
right to manage and administer the institu- 
tion or endowment without any proprietary 
or beneficial interest either in the corpus or 
in the usufruct therefrom cannot be said to 
be property. The observations of the Sup- 
reme Court in 32 ITR 535 = (AIR 1957 SC 
846) that even an office of trusteeship was a 
property especially when emoluments were 
attached to it and that must be a fortiori the 
position in the case of managing agency 
stand unaffected. We, therefore, hold that 
the deceased’s share in the two managing 
agency firms had rightly been included in his 
estate. 


7. On the question of valuation, as 
already stated, the Deputy Controller valued 
the good-will by estimating the profits which 
would have been earned for the period of 
seven years. But the Board, on appeal, re- 
valued the good-will on the basis of actual 
profits. Therefore the accountable persons 
cannot validly raise any objection to the 
method of valuation. As a matter of fact 
the learned counsel for the accountable per- 
son was not in a position to suggest any 
other alternative method of valuation of the 
good-will. this view both the questions 
have to be and are answered in the affirma- 
tive and against the accountable persons. The 
accountable persons will pay the costs of the 
Revenue. Counsel’s fee Rs. 250. 

Reference answered 
accordingly. 
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Lovitt , 2 

R. Gopalaswami Iyangar, for Appellants; 
A. Sundaram Iyer and S. V. Jayaraman, for 
Respondent. i i 
PALANISWAMY, J.:— The defendants 

are the appellants. Defendants 1 to 4 are 
the sons and the 5th defendant is the widow 
of one Natesan Chettiar who was carrying 
on money lending business in Kottaiyur, 
Ramanathapuram district and in Burma. 
Sigappi Achi, the late mother of the plain- 
tiff, had deposited her stridhanam funds with 
Natesan Chettiar for improvement at Tha- 
vanai rate of interest. After the death of 
Natesan Chettiar and Sigappi Achi, the de- 
fendants executed a deposit letter in favour 
of the plaintiff on 13-4-1928. By a notice 
dated 10-6-1963, the plaintiff made a demand 
for payment of the amount with interest. 
The defendants repudiated that claim and 
issued a reply notice stating that the plaintiff 
had made a demand for payment of the 
deposit amount on 19-12-1953 at first orally 
and subsequently by a document of the same 
date and that inasmuch as the suit was filed 
more than three years after that demand, it 
was barred by limitation. They also alleged 
that according to the agreement, the amount 
was payable only at Rangoon. The plaintiff 
instituted this suit on 10th September, 1963, 
for recovery of Rs. ‘23,336.93 made up of the 
deposit and interest. The defendants resist- 
ed the suit by putting forward the aforesaid 
two contentions. The trial Court rejected 
both these contentions and decreed the suit. 
Hence this appeal. 


2. Mr. Gopalaswami Iyengar appear- 
ing for the defendants repeated before us the 
aforesaid two contentions and challenged the 
correctness of the conclusions of the trial 
court on both those points. Ex. A-1 dated 
13-4-1928 is the deposit letter issued in favour 
of the plaintiff on behalf of the defendants 
by their agent. It is in the printed letter- 
head of the firm name of the defendants at 
Wakema, Rangoon. This does not afford 
any evidence as to the place of deposit or 
as to the place at which the amount is to be 
repaid. The case of the plaintiff as put 
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forward in paragraph 4 of the plaint is that 
his mother deposited the amount with the 
joint family of the defendants at Kottaiyur. 
This allegation is denied by the defendants 
in their written statement in paragraph 4 of 
which it is stated that the amount was receiv- 
ed at Rangoon and that the agreement was 
that the amount was payable by the firm at 
Wakema. Neither the plaintiff nor any of 
the defendants claims to know personally 
about the deposit. The plaintiff stated in his 
evidence that he learnt from his maternal 
uncle Narayanan Chettiar that Sigapi Achi 
deposited her stridhanam money with the de- 
fendants’ firm at Kottaiyur. The plaintiff 
did not examine his said uncle, though he 
was available to give evidence. Therefore, 
what the plaintiff claims to have heard from 
his uncle cannot be evidence. None of the 
defendants got into the witness box, to speak 
about their case that the amount was depo- 
sited at Wakema and that the agreement was 
that the amount should be repaid only at 
Wakema. Thus we have only the allegation 
of the plaintiff which is controverted ‘by the 
defendants, there being no evidence in sup- 
port of either of the contentions. The ques- 
tion as to whether as to where the amount 
is to be repaid has got to be considered with 
regard to the nature of the dealings. It is 
contended on behalf of the defendants that 
inasmuch as the amount was credited in the 
accounts of the defendants at Wakema, the 
amount is repayable only at Wakema. This 
argument was advanced on the assumption 
that the defendants are bankers as understood 
in banking law. It was on that assumption 
reliance was placed on the decision of the 
Supreme Court in Delhi Cloth and General 
Mills, Co. v. Harnam Singh, ATR 1955 SC 
ae At page 598, the Supreme Court observ- 
ed:— 

“In banking transactions the following 
rules are now settled: (1) the obligation of a 
bank to pay the cheques of a customer rests 
‘primarily’ on the branch at which he keeps 
his account and the bank can rightly refuse 
to cash a cheque at any other branch: Rex 
v. Lovitt, 1912 AC 212 at p. 219; Bank of 
Travancore v. Dhrit Ram, 69 Ind App 1 at ` 
pp. 8 and 9 = (AIR 1942 PC 6); New York 

ife Insurance Co. v. Public Trustee, 1924-2 
Ch 101, at p. 117; @) a customer must make 
a demand for payment at the branch where 
his current account is kept before he has a 
cause of action against the bank — Joachim- 
son v. Swiss Bank Corporation, 1921-3 KB 
110, quoted with approval by Lord Reid in 
Arab Bank Ltd. v. Barclays Bank, 1954 AC 
495 at p. 531. 


“The rule is the same whether the ac- 
count is a current account or whether it is 
a case of deposit.” 

The question is whether the defendants’ 
firm is a firm of bankers as ordinarily under- 
stood in English law as construed by the 
Supreme Court in the aforesaid decision. 
Though commonly a Nattukottaj Chetti is 
said to be carrying on business as bankers, 
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it is not the business of a banker as under- 
stood in English law in the strict sense of the 
term, to attract the observations of the 
Supreme Court in the said decision. On facts, 
all that appears in the instant case is that the 
defendants’ firm issued merely the deposit 
letter Ex. A. 1 and sent periodical vaddi chit- 
tais. The evidence of the plaintiff is that 
no cheque book or pass book was given as 
regards the deposit. That evidence is not 
only not challenged in cross-examination but 
is also not controverted by any witness. The 
common incidents of issuing cheques and 
pass books which are normal features of a 
banking concern are thus totally absent in 
this case. 


3. A similar question arose for con- 
sideration before a Bench of this Court in 
Ramaswami Chettiar v. Jeevarathammal, 
1956-2 Mad LJ 508 = (AIR 1957 Mad 106), 
Govinda Menon, J., speaking for the court, 
observed: 

“It cannot be said that these Nattukkottai 
Chettiars who are carrying on business in 
money lending are bankers in the strict sense 
of the terms in order to attract the observa- 
Hons of their Lordships in AIR 1955 SC 

A similar question also arose before an- 
other Bench in Karuppan Chettiar v. Soma- 
sundaram Chettiar, 73 Mad LW 553 = (AIR 
1961 Mad 122) in which, following the deci- 
sion in 1956-2 Mad LY 508 = (AIR 1957 
Mad 106) the Bench took the same view with 
regard to a deposit by one Nattukottai Chet- 
tiar with the firm of another Nattukkottai 
Chettiar who was conducting money-lending 
business in Rangoon. Therefore the princi- 
ple that the amount should be demanded 
from the branch at which the relevant ac- 
counts are kept is hardly applicable to the 
instant case. 


4. The case of the plaintiff is that 
the headquarters of the business of the de- 
fendants is Kottaiyur in Ramanathapuram 
District and that the business at Burma and 
other places are only branch concerns of their 
headquarters. This allegation is not specifi- 
cally controverted by the defendants in their 
written statement. It should therefore be 
taken that the defendants admit that their 
business headquarters is only at Kottaiyur. 
Admittedly the amount was given in Indian 
Currency. At the time of the deposit, Burma 
was a part of India. Therefore, even if it is 
conceded for the sake of argument that the 
amount was given by Sigappi Achi at Ran- 
goon, the plaintiff is not dissentitled from 
asking for return of the deposit in India, 
having regard to the fact that the defendants 
are having their headquarters at Kottaiyur 
with a branch at Burma. The fact that the 
lamount was utilised by the defendants’ firm 
at their branch business at Burma is merely 
an incidental use of the deposit. But that 
cannot disentitle the plaintiff from asking for 
repayment of the amount in India. 

5. It is perhaps realising this posi- 
tion, a specific case of agreement is pleaded 
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in the written statement to the effect that 
the amount was to be repaid only at 
Wakema. On this aspect, there is no evi- 
dence. None of the defendants chose to 
enter the witness box to speak in support of 
that plea. All the defendants are permanent 
residents of Kottaiyur. The reply notice Ex. 
A-5 was issued by an advocate of Devakot- 
tai. That itself states that the defendants are 
of Kottaiyur, thereby clearly 


cepted the deposit 
rency, it is not now open to the defendants 
to say that they will pay in foreign currency. 
A similar view was taken by the Bench in 
73 Mad LW 553 = (AIR 1961 Mad 122) al- 
ready adverted to. We therefore hold that 
the demand of the plaintiff for return of the 
deposit in India is a valid demand. 

6. The next question is whether tho 
claim was barred by limitation. This con- 
tention is sought to be substantiated by the 
defendants in two ways: Firstly, it is con- 
tended that on 19-12-1953, the plaintiff made 
an oral demand for payment of the amount 
at Kottaiyur and on the same day followed 
up the demand by a letter addressed to 
them, asking the amount to be paid to one 
Arunachalam Chettiar. The contention urged 
on behalf of the defendants is that the said 
demand was a valid demand and that inas- 
much as more than three years had elapsed 
between the date of the demand and the 
date of the institution of the suit, the suit 
was barred by limitation. On 19-12-1953, 
the plaintiff wrote an endorsement on the 
deposit letter Ex. A-1 which endorsement is 
separately marked as Ex. A-2. The relevant 
portion of that endorsement reads: 


“This sum of Rs. 19,209-5-3 together 
with interest thereon shall be paid to KR. 
K. K. Arunachalam Chettiar, at present the 
agent in Koonchangour A. M. K. K. Firm 
to whom I shall give power at Rangoon”. 


Referring to this endorsement, the plain- 
tiff, on the same day, viz., [9-12-1953, sent 
to the defendants the letter Ex. B-1 which 
inter alia stated: 

“Whereas I have made an endorsement 
on that signature letter to the effect that this 
sum of Rupees nineteen thousand two hun- 
dred and nine, annas five and pies three only 
may be paid together with subsequent inte- 
rest thereon at Rangoon to Kr. K. S. Aruna- 
chalam Chettiar Avargal, at present agent in 
A. M. K. Firm at Koonchangour and to 
whom [I shall give power and send that 
signature letter to Rangoon to the said Aru- 
nachalam Chettiar. I shall receive the amount 
in that manner”. 


In the Official translation of Ex. B-1 
which is in Tamil, the expression found is 
“Rupees Nineteen thousand two hundred and 
Nine annas five and pies three only should 
be paid together with interest...... ”. We are of 
the opinion that this is not strictly correct and 
that this has not brought out correctly the 
intention underlying the letter. In the con- 
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text what was meant was evidently that the 
amount may be paid to Arunachalam Che- 
tiar, because such payment depended upon 
the plaintiff executing a power of attorney in 
favour of Arunachalam Chettiar. Before 
dealing with the question whether the said 
letter constitutes an unequivocal demand, the 
case of the defendants that this letter was 
preceded by an oral demand may be dealt 
with. On this aspect, there is no evidence, 
The plaintiff denies that he made any such 
unequivocal demand orally on that date. 
Therefore, what remains is only the letter Ex. 
B-1 and the question is whether this consti- 
tutes an wnequivocal demand. On a reading 
of Exs. A-2 and B-1 we are unable to find 
anything to warrant the argument that an 
unequivocal demand was made. Both the 
endorsement Ex. A-2 and the letter Ex. B-1 
contemplated the execution of a power by 
the plaintiff in favour of Arunachalam Chet- 
tiar. All that can be inferred is that the letter 
conveys an intention of the plaintiff to exe- 
cute a power in favour of Arunachalam 
Chettiar for the purpose of receiving the 
amount at Rangoon. This can hardly be 
construed as a demand so that it can be said 
that limitation for claiming return of the de- 
posit had started from that date. 


7. The matter can be Iooked at from 
another aspect also. In paragraph 11 of the 
plaint, the plaintiff refers to a meeting be- 
tween him and the 1st defendant in about 
‘the beginning of 1954 at Kottaiyur when, 
according to him, it was agreed that the 
amount should continue to remain as deposit 
with the defendants as before. This alega- 
tion is no doubt denied in paragraph 9 of 
the written statement. In proof of his alle- 
gation, the plaintiff gave evidence. He stat- 
ed that the ist defendant represented that the 
deposit could continue. Though he admit- 
ted in cross-examination that he did not ob- 
tain a letter to evidence that transaction, we 
cannot reject his evidence merely on that ac- 
count. As already pointed out, none of the 
defendants chose to give evidence to con- 
trovert the evidence of the plaintiff. That 
what the plaintiff said is likely to be true is 
evident from Ex. A-3 which is a letter writ- 
ten by the defendants’ firm to the plaintiff on 
18-5-1954. That letter refers to a notice re- 
ceived from the Income-tax Department, 
Rangoon in connection with the deposit. 
That letter inter alia says that the plaintiff 
should correspond with the Income-tax De- 
partment before 30-5-1954 and that in case 
he failed to do so, he will have to pay 50% 
of the interest as tax and that the defendants 
would have to pay the tax so assessed and 
debit the amount to the plaintiff’s account. 
This letter is important in two respects; First- 
ly, it disproves the case of the defendants 
that by reason of Ex. B-1 a demand had 
been made and that they were keeping the 
amount for being paid over to Arunachalam 
Chettiar. Secondly, the letter probabilises 
the case of the plaintiff that the Ist defen- 
dant agreed that the deposit may continue. 
If really the transaction had ceased to be a 
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deposit as now contended on behalf of the 
defendants, the proper letter which the defen- 
dants should have written was to tell the 
pamir that no more interest was payable to 
and that whatever amount was claimed 
by the Income-tax Department would be paid 
and consequent debit would be made against 
. But that is not what the defendants 
stated. Ex. A-3 clearly shows that the de- 
fendants proceeded only on the basis that 
the deposit continued and that the deposit 
continued to earn interest. The trial Court 
was therefore right in holding that the letter 
Ex. B-1 did not constitute an unequivocal 
demand for repayment of the deposit and 
that limitation did not begin to run from 
that date. The suit was instituted within 
three years from the date of the demand 
made in June 1963. The conclusion of the 
ma court that the suit was in time is cor- 
rect. 
8. In the result, the appeal fails and 
is dismissed with costs. 
Appeal dismissed. 





AIR 1973 MADRAS 165 (V 609 C 49) 
V. RAMASWAML J. 
B. Srinivasan, Appellant v. AL. V. R. 


St. Veerappa Chettiar and others, Respon- 
dents. 


Second Appeal No. 697 of 1969, DJ- 
23-12-1971, against decree of Dist. J., Madu- 
rai, in A. S. No. 117 of 1966. 

Index Note: — (A) Provincial Insol- 
vency Act (1920), Section 78 (2) — Debtor 
acknowledging debt in 1950 adjudicated in- 
solvemt in 1951 — Suit to recover debt filed 
in 1965 when adjudication had not been anm- 
nulled — Suit is mot barred by limitation. 

Brief Note: — (A) The provision in Sec- 
tion 78 (2) that the period between the date 
of adjudication and the date of annulment 
should be excluded means that during that 
interval the cause of action is not barred and 
hence where the debtor acknowledged his 
debt in 1950 and was adjudicated insolvent 
in 1951 and on the date of the suit filed in 
1965 to recover the debt the adjudication 
had not been annulled the suit is neither pre- 
mature nor barred by limitation. AIR 1945 
(Para 4) 

Index Note: — (B) Provincial Insol- 
vency Act (1920), Section 28 (2) — No sanc-. 
tion of the Insolvency Court is mecessary for 
a suit against the som of the imsolvent where 
the debt incurred by the imsolvent is binding 
on the som. (1962) 1 Mad LJ 6, Rel. on. 

5) 


(Para 

Index Note: — (C) Provincial Insol- 
vency Act (1920), Section 28 (2) — Where a 
suit was filed agaimst the imsolvent and his 
son to recover a subsisting debt binding on 
the son the dismissal of the suit against the 
insolvent for want of sanction of the Insol- 
vency Court, does not wipe out the liability 
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of the insolvent and a decree can be passed 
against the son. ` (@ara 6) 
Cases Referred: Chronological Paras 


(1962) 1 Mad LJ 6 = 74 Mad LW 
693, Pommalai Goundan v. Settia 
Goundan 

AIR 1945 Mad 73 = 1944-2 Mad LJ 
158, Achiah v. Papiah 


JUDGMENT:— The facts necessary 
for the disposal of this second appeal are 
these: The first defendant Ramaswami Iyer, 
executed four promissory notes in favour of 
the plaintiff for a total sum of Rs. 5,500/-. 
He also created an equitable mortgage over 
certain properties by deposit of title deeds in 
respect of the amount due under the promis- 
sory notes. On 10-2-1951 he filed a petition 
@ P. 7 of 1951) to get himself adjudicated 
an insolvent. He was adjudicated an insol- 
vent on 8-8-1951. In the insolvency pro- 
ceedings the plaintiff-first respondent herein 
was the fifth respondent. The debt payable 
to the plaintiff under the equitable mortgage 
and the promissory notes was proved in the 
insolvency on the admission of the first de- 
fendant. The adjudication has not been an- 
nulled so far. 


2. The present suit was filed by the 
first respondent-plaintiff for the recovery of 
the amount due under the promissory notes 
and for enforcement of the equitable mort- 
gage executed by the first defendant. The 
second defendant is the grandson of the first 
defendant through a deceased son. The third 
defendant is the mother of the second de- 
fendant. Pending the suit the first defendant 
died. The plaintiff filed I. A. No. 695 of 
1964 for amendment of the plaint in which 
the plaintiff had given up the right under 
the equitable mortgage and prayed only for 
a simple money decree against the defendants. 

e two main contentions raised in the suit 
by defendants 2 and 3 were that the suit was 
barred by limitation and that in any case 
the suit was bad for want of leave of the 
Insolvency court. 


3. The trial court held that the suit 
was in time. So far as the plea of non- 
maintainability of the suit for want of leave 
of the Insolvency Court, is concerned, it held 
that the suit was not maintainable against the 
first defendant but it was maintainable against 

. defendants 2 and 3. On appeal by defen- 
dants 2 and 3 the lower appellate court con- 
firmed the decree of the trial court. Hence 
the present second appeal by the second de- 
fendant. 


4. The learned counsel for the appel- 
lant raised three contentions — the t was 
that the suit was barred by limitation on the 
ground that the last of the endorsements of 
acknowledgment of the debt was on 13-9- 
1950, whereas the suit was filed in 1965. But 
the case of the plaintiff is that in view of the 
insolvency proceedings filed by the first de- 
fendant on 10-2-1951, the suit is not barred 
by limitation, in particular he relied on Sec- 
tion 78 of the Provincial Insolvency Act. 
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This contention of the plaintiff is well-found- 
ed. In Achiah v. Papiah, 1944-2 Mad LJ 158 
in an identical case, Somayya, J., held that 
the provision in Section 78 that “the period 
between the date of adjudication and the 
date of annulment should be excluded” 
means that during that interval the cause of 
action was not barred. The provision is not 
that in the happening of a later event a new 
ratio is created. But the provision is one for 


_ providing for the exclusion of the period be- 


tween the two events. As already stated, on 
the date when the suit was filed and, in fact, 
it appears that even today, the adjudication 
has not been annulled. As such, the suit is 
neither premature nor barred by limitation. 

5. The next contention of the learn- 
ed counsel for the appellant was that the suit 
as against the second defendant was not 
maintainable without the leave of the insol- 
vency court. This contention is also covered 
by a decision of this court in Pommalai 
Goundan v. Settia Goundan, 1962-1 Mad LJ 
6, in which it was held that no sanction is 
necessary for maintaining a suit against a 
son of an insolvent in cases where the debt 
is binding on the son. It is not in dispute 
that in the present case the debt incurred by 
the first defendant was binding on the 
second defendant. Therefore, there is no 
substance in this contention of the appellant. 

6. The Tast contention was that 
since the suit was dismissed as against the 
first defendant no decree could be passed 
against the second defendant. As already 
noticed, the debt due under the promissory 
notes was proved in the insolvency proceed- 
ings and therefore it was a subsisting debt 
on the day when the suit was filed and even 
subsequently thereafter. The liability of the 
first defendant is not wiped out by the dis- 
missal of the suit against him on the ground 
that leave of the insolvency court has not 
been obtained for filing a suit against him. 
Since the liability of the second defendant 
would depend on the subsistence of the debt, 
the suit as against the second defendant could 
be decreed. 


7. No other point has been raised in 
this second appeal. Consequently, the second 
appeal fails and it is dismissed with costs. 
No leave. 

Appeal dismissed. 





AIR 1973 MADRAS 166 (V 60 C 50) 
VENKATARAMAN, J. 

S. K. Sundaram, Petitioner v. M. Joshi 
Rajamannar Chettiar, and others, Respon- 
dents. 

Civil Revn. Petn. No. 2052 of 1971, DJ- 
8-11-1971, to revise order of Sub-J., Tiruchi- 
rapalli, in O. S. No. 69 of 1969. 

Index Note: — (A) Civil P. C. (1998), 
Order 21, Rule 90 — Expression, “Any per- 
son whose imterests are affected by sale — 
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Does not include any creditor of the judg- 
ment-debtor who is not 2 party te the suit. 
AIR 1963 Mad 156 (FB), Rel. on. Case law 
discussed. @ara 3) 
Cases Referred: Chronological Paras 
AIR 1963 Mad 156 = ILR (1963) Mad 

1 (FB), Sailappan v. Subbiah 
AIR 1959 Mad 76 = ILR (1959) Mad 

145, Murugappa v. Kannammai Achi 
AIR 1943 Mad 199 = ILR (1943) 

Mad 577, Official Receiver Ramnad . 

v. Veerappa 1, 2. 
AIR 1939 Mad 250 = ILR (1939) Mad 

374 (FB), Ayyappa v. Kasiperumal 

K. Sarvabhauman, for Petitioner. 


ORDER:— This revision petition has 
been filed by one of the alleged creditors of 
the judgment-debtors in O. S. 69 of 1969 on 
the file of the Court of the Subordinate Judge 
of Tiruchirapalli, but he was not a party to 
that suit. In execution of the decree certain 
properties of the judgment-debtors were sold 
on 17-3-1971. The petitioner herein filed an 
application under Order XXI, Rule 90, Civil 
Procedure Code to set aside the sale on the 
ground of material irregularity and fraud, 
contending that the price fetched was low. 
The learned Subordinate Judge, following 
the decision in Official Receiver, Ramnad v. 
Veerappa Chettiar, AIR 1943 Mad 199 = 
ILR (1943) Mad 577, held that the petitioner 
could not be said to be a person whose inte- 
rests were affected by the sale within the 
meaning of Order XXI, Rule 90, Civil Pro- 
cedure Code and therefore had locus standi 
to maintain the application. This petition 
has been filed against that order. 

2. Order XXI, Rule 90, Civil Proce- 
dure Code describes the person who may 
apply to the court to set aside the sale as 
the decree-holder or any person entitled to 
share in a rateable distribution. of assets or 
whose interests are affected by the sale. 
Clearly some limitation must be placed on 
the words ‘whose interests are affected by the 
sale.” It will be noted that even a person 
who has obtained a decree against the judg- 
ment-debtors cannot come within the second 
phrase ‘any person entitled to share in a 
rateable distribution of assets’, unless he has 
filed an execution petition. When even the 
right of a person who has obtained a dec- 
ree is hedged in by such a restriction, it 
stands to reason that a mere creditor like the 
petitioner herein, who has not even obtained 
a decree and who has not filed any execu- 
tion petition, cannot claim to be a person 
whose interests are affected by the sale. A 
Full Bench of this court in Ayyappa Naicker 
v. Kasiperumal Nayakar, ILR (1939) Mad 
374 =: (AIR 1939 Mad 250) (FB) has held 
that a person who has obtained an attach- 
ment before judgment is a person whose 
interests are affected within the meaning of 
Order XXI, Rule 90, Civil Procedure Code. 
In ILR (1943) Mad 577 = (AIR 1943 Mad 
199), another Bench of this court distinguish- 
ed the above decision in a case where an 
interim receiver was appointed in proceed- 
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ings in insolvency. The argument put for- 
ward was that he represented the general body 
of creditors whose chances of obtaining divi- 
dends would be diminished if an inadequate 
price was fetched at the execution sale. Yt 
was held that it could not be said that theis 
interests were affected by the sale. 


3. This decision was overruled by a 
Full Bench of this court in Sailappan v. 
Subbiah Pillai, ILR (1963) Mad 1 = (AIR 
1963 Mad 156 (FB)) on the ground that, 
when an interim receiver was appointed, the 
property was in the custody of the court 
and it would be open to the court to pre- 
serve the property for the litigants before it 
and to give directions to the interim receiver 
to file an application under Order XXI, 
Rule 90, Crivil Procedure Code and hence in 
a case where the terms of the appointment 
of an interim receiver enabled him to file an 
application, he would have locus standi to file 
the application. It may be noted that this 
very decision still approved the reasoning in 
ILR (1943) Mad 577 = (AIR 1943 Mad 
199), that the general body of creditors as 
such could not claim that their interests 
would be affected by the sale. The learned 
Judges of the Full Bench pointed out that 
that was the only reason put forward before 
the court in ILR (1943) Mad 577 = (AIR 
1943 Mad 199) and that the reason relied on 
by them (Full Bench) was not put forward 
in the earlier case, namely, that the court 
could take steps to preserve the property. 
The learned Judges of the Full Bench in ILR 
(1963) Mad 1 = (AIR 1963 Mad 156) (FB) 
also affirmed the reasoning of Rajamannar, 
C. J. and Ganapatia Pillai, Y., in Murugappa 
Chettiar v. Kannammai Achi, ILR (1959) 
Mad 145 = (AIR 1959 Mad 76). It was 
held there that a creditor, who had obtained 
a decree against the judgment-debtor but had 
not yet filed an execution petition, could not 
file an application under Order XXI, Rule 90, 
Civil Procedure Code. The learned Judges 
observed:— 


“The words are indeed very wide and 

on a literal construction of the words, not 
only decree-holders but even ordinary credi- 
tors, who have not yet sought to enforce their 
claims, can be said to be affected by the sale 
of any of the properties of their debtor. In- 
deed, any one who has a prospective claim 
which can be satisfied by a sale of the pro- 
perties of a person against whom he has the 
claim can be said to be a person whose inte- 
rests are affected, by the sale of such pro- 
perty. We have no hesitation in holding that 
this wide construction was not contemplated 
by the words. The interests which are al- 
leged to be affected by the sale should be 
interests which are directly likely to be af- 
fected and not interests which may hypo- 
any and remotely be affected by the 
sale.” 
The wider interpretation was sought to be 
given by the Patna High Court. Differing 
from that interpretation, the learned Judges 
observed— 
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“That interpretation of the expression 
‘whose interests are affected by the sale’ 
would let in several classes of persons who, 
we are convinced, were never intended to be 
given the right to apply under Order XXI, 
Rule 90, Civil Procedure Code and would ob- 
struct the coursé of execution”. 


This reasoning was affirmed by the Full 
Bench in ILR (1963) Mad 1 = (AIR 1963 
Mad 156) (FB) and applies to this case. No 
interim receiver has been appointed in the 
insolvency proceedings relating to the judg- 
ment-debtor in this case and therefore the 
petitioner cannot invoke ILR (1963) Mad 1 
= (AIR 1963 Mad 156) (FB) in his favour. 


4. The view taken by the learned 
Subordinate Judge is correct. This civil revi- 
sion petition is therefore dismissed. 

Petition dismissed. 


AIR 1973 MADRAS 168 (V 69 C 59) 
KAILASAM, J. 


Govindasami Chettiar and another, Peti- 
tioners v. M. V. N. Kalidoss Chettiar and 
Sons and ‘others, Respondents, 


Civil Revn. Petn. Nos. 2235 and 2236 of 
1971, D/- 2-8-1972, against order of Dist. J., 
East Tanjore at Nagapattinam in C. M. N. 
No. 28 of 1968. 


Index Note: — (A) Provincial Insof- 
vency Act (1920), Section 75 (1), Proviso (1) 
~— High Court cam revise amy order passed 
in appeal by the District Judge, irrespective 
of whether one had preferred the appeal to 
the District Court or not. (Para 2) 


V. Srinivasan, for Petitioners; V. Sride- 
van, G. Masilamani and R. Balachandran, for 
Respondents. 


ORDER:— These petitions are filed 
by respondents 3 and 4 in Insolvency Petition 
No. 2 of 1965 on the file of the court of the 
Subordinate Judge of Mayuram. C. R. P. 
2235 of 1971 is filed against the order of 
the learned District Judge of East Thanjavur 
at Nagapattinam dismissing the appeal filed 
by the first respondent, fifth respondent and 
the legal representatives of the second res- 
pondent in the main insolvency petition. 
C. R. P. 2236 of 1971 is filed against the 
order of the learned District Judge refusing 
to implead the petitioners herein as parties 
in the appeal before the District Judge. A 
preliminary objection is taken by the learned 
counsel for the petitioning creditor that the 
two civil revision petitions are not maintain- 
able in law as the petitioners have not pre- 
ferred any appeal to the District Court 
against the order of the trial Court. 


2. Section 75 of the Provincial In- 
solvency Act, 1920, provides that the High 
Court, for the purpose of satisfying itself 
that an order made in any appeal decided by 
the District Court was according to law, may 
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cali for the case and pass such order with 
respect thereto as it thinks fit. The conten- 
tion of Mr. N. C. Raghavachari, learned 
counsel for the petitioning-creditor is tbat 
this power of revision conferred on the Higb 
Court could be exercised only with regard to 
persons who have preferred an appeal to 
the District Court and not persons who have 
failed to prefer any appeal to the District 
Court. A reading of the proviso wouid 
make it clear that the High Court will have 
power to interfere with any order passed in 
appeal by the District Judge, irrespective of 
whether one had preferred the appeal to the 
District Court or not. But this power would 
be exercised only in accordance with the 
well accepted principles, as in the case of the 
power conferred on the appellate Court by 
Order 41, Rule 33, Civil Procedure Code. 


If in a revision petition filed by some 
of the persons who have preferred an ap- 
peal to the District Court a finding is ren- 
dered which would make the adjudication 
of the other respondents who had not pre- 
ferred an appeal to the District Court in- 
congruous or unsustainable for the reasons 
given in the revision petition filed by some 
of the persons: who have preferred an appeal 
to the District Court, this court will be justi- 
fied in passing an order in favour of the 
persons who had not preferred an appeal to 
the District Court. But this question does 
not arise for respondents 1 and 5 and the 
legal representatives of the second respon- 
dent in the main insolvency petition, who 


- filed an appeal to the District Court, and 


against the order of the District Court, a 
revision petition to this court, contending 
that respondents 1, 2 and 5 were not part- 
ners in the partnership firm and as such they 
were not liable to be adjudicated as insolv- 
ents. This contention was upheld by this 
court and the order of adjudication was set 
aside. his finding does not in any way 
affect the adjudication of the present peti- 
tioners, respondents 3 and 4 in the main 
petition, for, they were adjudicated on their 
individual acts of insolvency, namely, the 
alienation of certain of their individual pro- 
perties. Apart from it,-on the merits, the 
third respondent in the main petition (the 
first petitioner herein) did not file any coun- 
ter at all and the second petitioner herein 
(fourth respondent in the main petition) did 
not question the correctness of the allega- 
tions made by the petitioning-creditor about 
the fourth respondent alienating certain pro- 
perties. In these circumstances, this court 
will not be justified in going into the cor- 
rectness or otherwise of the order of adjudi- 
cation which was not challenged by them in 
any appeal before the District Court. These 
civil revision petitions are dismissed with the 
costs of the petitioning-creditor. One set. 


Petitions dismissed. 








1973 


AIR 1973 MADRAS 169 (V 60 C 52) 


K. VEERASWAMI, C. J. AND 
RAGHAVAN, J. 
Far East Steamship Line, Vladivostok, 
U. S. S. R. and others, Petitioners v. The 
Union of India, Respondent. 
Civil Revn. Petn. No. 2044 of 1969, DJ- 
ate referred by Kailasam, J., on 30-10- 
Index Note: — (A) Imtermational ‘Law 
(Private) — Conflict of Jaws does mot de=- 
mand that foreigm jurisdiction clause should 
invariably be enforced as always binding om 
the parties thereto. 1969-2 WLR 1073, Rel. 
on. @ara 2) 
Cases Referred: Chronological Paras 
(1970) 1 Mad LJ 548 = 83 Mad LW 
56, Black Sea Steamship Line v. 
Minerals and Metals Trading Corpn. 
of India Ltd. 
(1969) 2 WLR 1073 = (1969) 2 All ER 
641, In re Eleftheria (P. D. A.) 
(1968) 2 Lloyd’s Rep. 158, Unterweser 
Reederei C. M. B. H. v. Zapatta Off f 
Shore Co. (The Chapparral) 1 
S. M. Ali Mohamed, for Petitioners; C. 
Rangaswami Iyengar, for Respondent. 


_ K. VEERASWAML C. J.— The ques- 
tion in this civil revision petition is whether 
the Union of India should be compelled to 
have recourse to the Russian courts in view 
of the foreign jurisdiction clause in the con- 
tract entered into between the Union 
and the petitioners, Far East Steam- 
ship line, Vladivostok, Black Sea Steam- 
ship Line Odesa, for 1,60,000 bags 
of urea from Japan. 
with the first of them, represented by the 


1, 2 


second, for the carriage of goods along with 


1600 spare bags. It was a Russian ship which 
when called at- the Nagapattinam port, made 
a short delivery, the value of which is said 
to be in the region of Rs. 4,270.55, exclud- 
ing the proportionate freight of Rs. 332.05. 
Including the freight, insurance charges, sur- 
vey charges etc., the total claim for short 
delivery was Rs. 4,792.62. The Union 
brought the suit in the court of the District 
Munsif of Nagapattinam. The suit was re- 
sisted by the Russian shipping company on 
ground, inter alia, that the foreign jurisdic- 
tion clause in the contract excluded the ju- 
fisdiction of that court to try the suit. The 
Munsif did not accept this view, and went 
upon considerations of Sections 19 and 20, 
Civil Procedure Code. Doubting that the 
cause of action arose at Nagapattinam, he 
directed that the claim should be returned 
for presentation to the City Civil Court, 
Madras, within whose jurisdiction the defen- 
dants reside, including the clearing agent. 
The civil revision petition against that 
petition was, in the instance, before 
Kailasam, J., who, while referring to Black 
Sea Steamship line v. Minerals and Metals 
Trading Corporation of India Ltd., 1970-1 
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The contract was. 
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Mad LJ 548, which was decided by one of us, 
felt that in view of the Eleftheria (P. D. A.), 
1969-2 WLR 1073 and Unterweser Reederei, 
C. M. B. H. v. Zapatta Off Shore Co. (The 
Chapparral), 1968-2 Lloyd’s Rep. 158, the 
matter may be given a fresh look, and as 
the question was of importance, it might be - 
placed before a Division Bench for disposal. 
In doing so, the learned Judge observed that 
while balance of convenience was a matter 
to be taken into consideration, the effect on 
international trade was also very important, 
and that some of the leading shipping and air 
companies, if the clause in the bill of lading 
was not given effect to, might not choose to 
have business at any of the Indian ports. 

Clauses 26 and 27 of the Bill of Lading 
provided: 

“26. All claims and disputes arising 
under and in connection with this bill of 
lading shall be judged in the USSR. 

27. All questions and disputes not men- 
tioned in this bill of lading shall be deter- 
mined according to the Merchant Shipping 
Code of the USSR.” 

As to Clause 27, we should think that the 
parties having deliberately. chosen that their 
mutual rights under the contract shall be de- 
termined according to the Merchant Ship- 
ping Code of the U. S. S. R., we do not see 
sufficient reason to bail the Union of India 
out of: it. That clause is binding on the 
parties and should be given effect to, irres- 
pective of the forum. But as regards the 
other clause, we certainly accept that in prin- 
ciple the parties who deliberately chose their 
forum, should be bound by the contract. That 
one of us has said in 1970-1 Mad LJ 548, 
which gives full consideration to the ques- 
tion, and we find ourselves in entire agree- 
ment with what has been said there as to 
the law on the subject. As was however ob- 
served in that case, we are of the view that 
while normally parties should be bound by 
the contract, the rule has exceptions founded 
not merely on balance of convenience, but 
considerations to meet the ends of justice in 
particular circumstances. In our opinion, the 
Court has the discretion which will, of course, 
be exercised after weighing the pros and 
cons of all the circumstances taken together. 

2. In the English courts, the question 

has more often arisen in connection with an 
application for stay under Section 41 of the 
Supreme Court of Judicature (Consolidation) 
Act, 1925, and has been approached as a 
matter of discretion exercised in granting a 
stay unless strong cause for not doing so is 
shown. In the Eleftheria (P. D. A.), (1969) 
2 WLR_1073 the probate court pointed out 
that while exercising the discretion, the court 
should take into consideration all the cir- 
cumstances of the particular case, and then 
proceeded to say: 
___ “In particular, but without prejudice to 
taking into account all the circumstances of 
the particular case, the following matters, 
where they arise, may properly be regarded: 

@ in what country the evidence on the 
issues of fact is situated, of more readily 
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available, and the effect of that on the rela- 
tive convenience and expense of trial as be- 
tween the English and foreign courts; 

(ii) whether the law of the foreign court 
applies, and, if so, whether it differs from 
English law in any material respects; 

Gii) with what country either party is 
connected and how closely; 

(iv) whether the defendants genuinely 
desire trial in the foreign country, or are only 
seeking procedural advantages; 


(v) whether the plaintiffs would be pre- 

judiced by having to sue in the foreign court 
because they would (a) be deprived of secu- 
rity for that claim, (b) be unable to enforce 
any judgment obtained, (c) be faced with a 
time-bar not applicable in England, or (d) 
for political, racial, religious or other reasons 
be unlikely to get a fair trial.” 
In the view of that court, therefore, the 
situation in the conflict of laws and jurisdic- 
tions does not demand that a foreign juris- 
diction clause should invariably be enforced 
as always binding on the parties. thercto. We 
do not think that such a view may necessa- 
rily hamper or obstruct or impede inter- 
national trade. The claim in this case is 
under Rs. 5000/- and the expense involved in 
driving the Union of India to Russian courts 
will far exceed the amount of the claim. 
That, in our opinion, is one of the circum- 
stances which can legitimately be taken into 
account in enforcing a foreign jurisdiction 
clause. Also, we think, that by allowing the 
Union to sue in this country, no prejudice 
will be caused to the defendants. It is not 
suggested before us that the evidence on the 
issues of fact to be decided will not be avail- 
able for trial at Madras, and on that ac- 
count, there will be any relative inconveni- 
ence. We dismiss the petition with costs. 


Petition dismissed. 





AIR 1873 MADRAS 170 (V 60 C 53} 

ISMAIL AND PALANISWAMY, JJ. 

B. Gopalakrishnan, Appellant v. Mega- 
nathan (died) and others, Respondents. 

Appeal No. 449 of 1964, D/- 30-3-1972. 


Index Note: — (A) Limitation Act 
(1963), Articles 64, 65 — A member of a 
joint family claiming title to the entire fami- 
ly property by adverse possession must prove 
that to the knowledge of the other member 
he was asserting exclusive title in himself, 
that the other member was completely ex- 
cluded from enjoyment of the property and 


that such possession with open assertion of. 


exclusive claim continued for 12 years. 

(X- Ref:— Evidence Act (1872), Sections 101 

to 104). _ @ara 7) 

Cases Referred: Chronological - Paras 

AIR 1929 PC 1 = 56 Mad LI 435, 
Annamalai v. Subramania 
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B. Gopalakrishnan v. Meganathan (Palaniswamy J.) 


ALR 


P. Muthukumaraswami Mudaliar and P. 
Venkatachelapathy, for Appellant; K. R. 
Shanmugham, for Respondents. 


PALANISWAMY, J.:— The first de- 
fendant in O. S. No. 1513 of 1960 on the file 
of the Court of the VOE Assistant Judge, 
City Civil Court, is the appellant. The rele- 
vant facts are these: The plaintiff’s father, 
Krishnappa Naicker, was the elder son of 
one Govindappa Naicker the second son bs- 
ing Elumalai Naicker who was the father of 
defendants 1 to 5 and husband of the 6th 
defendant. The plaint A schedule property 
was acquired by Govindappa Naicker under 
Ex. A-1 on 6-6-1894. After his death, the 
plaint B schedule property was acquired by 
Krishnappa Naicker under Ex. A-2, dated 
30-10-1916. | Krishnappa Naicker died in 
1922, leaving theeplaintiff, his son. Elumalai 
Naicker died in 1949 leaving defendants 1 
to 5 and the widow, the 6th defendant. Dur- 
ing the pendency of the suit, the 6th defen- 
dant died and thereupon, defendants 1 to 5 
were recorded as legal representatives and 
besides, the seventh defendant, the daughter 
was brought on record. The suit was laid 
for partition of the plaint A and B schedule 
properties and for allotment of the plain- 
tiff’s half share, with past and future mesne 
profits. The plaintiff alleged that the suit 
properties were the joint family properties 
and that he was entitled to a half share 
therein. The suit was resisted on the ground 
that the plaintiffs father was given his share 
and sent out of the family by Govindappa 
Naicker and that the plaintiff was not entitl- 
ed to any share. It was also contended that, 
in any event, the defendants had acquired 
title by adverse possession for over the sta- 
tutory period. 

2. The trial court found that there 
was no joint family so as to entitle the 
plaintiff to claim a half share in the A sche- 
dule property which was purchased in the 
name of his grandfather Govindappa Naic- 
ker. Inasmuch as the plaint B schedule pro- 
perty was acquired in the name of the plain- 
tiffs father, the trial court found that the 
plaintiff was entitled to that property alone 
and, accordingly, dismissed the suit as re- 
gards the plaint A schedule property and the 
movables in the B schedule in which the 
plaintiff claimed a share, and decreed the 
suit declaring the plaintiff's title to the B 
schedule property and for possession of the 
same. Aggrieved by this decree the first de- 
fendant has filed this appeal. Aggrieved by 
the dismissal of the suit in so far as the 
plaint A‘ schedule property is concerned, the 
plaintiff has filed the memorandum of cross- 
objections. 


3. The first question that arises for 
consideration is whether there was an ear- 
lier partition in the family as contended by 
the defendants. On this aspect, the written 
statement is very vague with regard to the 
alleged partition. In paragraph 5 of the 
written statement of the first defendant, it is 
alleged that Govindappa Naicker had given 
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away the plaintiff's father’s share, and sent 
him out of the family and that during the 
lifetime of Govindappa Naicker, he was liv- 
ing with his younger son, Elumalai. From 
this, we are asked to infer that a partition 
has been effected even during the lifetime of 
Govindappa Naicker. There is no evidence 
to show that there was any partition at all 
either during the lifetime of Govindappa 
Naicker or thereafter. D. W. 4, who was 
examined by the defendants to speak about 
the alleged partition did not claim to have 
any personal knowledge of the alleged parti- 
tion. He was examined in the year 1964 
when his age was 54 years. It is significant 
to note that Goyindappa Naicker had died 
in 1914. If during his lifetime, a partition 
had been effected, it must have been prior 
to 1914. If the age of D. W. 4 was 54 years 
when he gave evidence in 1964, he must 
have been a boy of about 3 or 4 years at the 
time of the alleged partition, and it is hard 
to believe that he would have had any know- 
ledge of the partition. If that evidence, 
goes, then there is no evidence on record 
from which the case of partition can be 
made out. The trial court was right in hold- 
ing that there was no division as contended 
by the defendants. 


4. If there had been no partition, 
then the joint family continued and, after 
the death of the father of the plaintiff, his 
uncle, Elumalai, became the manager of the 
joint family. To show that Elumalai dealt 
with the suit properties as his own adverse 
to the plaintiff, reliance is placed upon Ex. 
B-1, which is a usufructuary mortgage deed 
dated 3-7-1925 executed by Elumalai in 
favour of one Kuppuswami Chetti. In this 
mortgage deed it is not stated that the pro- 
perty was allotted to the share of the mort- 
gagor under any partition. There is no 
evidence to show that the mortgagee obtain- 
ed possession and enjoyed the property as a 
usufructuary mortgagee. ere is an en- 
dorsement of discharge found in that docu- 
ment. There is no evidence as to who made 
it. The defendants made no attempt to exa- 
mine Kuppuswami Chetti, the mortgagee. 
There is also no evidence to show that Kup- 
puswami Chetti paid the tax for the pro- 
perty. There is also no evidence as to when 
the mortgage was discharged. In these cir- 
cumstances, Ex. B-1 does not, in any way, 
show that Elumalai Naicker asserted title in 
himself adverse to the knowledge of the 
plaintiff. Reliance is placed upon Ex. B-2, 
dated 17-7-1925, which is a promissory note 
executed by Elumalai Naicker in favour of 
Kuppuswami Chetti. This promissory note 
refers to Ex. B-1 mortgage and recites that 
the further amount was borrowed for meet- 
ing the expenses connected with the repairs 
to the house. With regard to this promis- 
sory note none was examined. The promis- 
sory note does not, in any way, show a 
to the knowledge of the plaintiff, Elumal: 
Naicker asserted title in himself. 

5. The counsel for the appellant 
placed considerable reliance upon the fact 
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that during his lifetime, Elumalai Naicker 
carried out repairs to the property and him- 
self paid taxes and that, at no time, the plain- 
tiff paid the taxes. Nothing turns upon the 
fact that the taxes were exclusively paid by 
Elumalai for, being the uncle of the plaintiff, 
he was the manager of the joint family and 
only .in that capacity, he was managing the 
property. It is contended that even though, 
the plaintiff was living in the same locality, 
he never claimed a share and took no inte- 
rest in the affairs of the property. The plain- 
tiff, no doubt, states that he claimed a share 
from Elumalai Naicker only in about 1948. 
But his evidence is that when he asked his 


. uncle for a share his uncle told him that he 


would construct a house in the B Schedule 
property and that he (the plaintiff) expected 
his uncle to do so. He, therefore, says that 
he did not issue a notice demanding a share. 
From this it does not mean that his right to 
a share in the property, was denied by Elu- 
malai Naicker. Reliance is also placed on 
the evidence of P. W. 1, a relation of the 
plaintiff, who stated that the plaintiff made 
a demand upon Elumalai Naicker in 1945 
and that Elumalai Naicker offered to pay a 
sum of Rs. 3000/- for the share of the plain- 
tiff, but the plaintiff refused to receive the 
same. From this evidence, it does not fol- 
low that Elumalai Naicker denied the share 
of the plaintiff and that from the time of 
the demand, adverse possession started. 
From what P. W. 1 stated namely offer of 
Elumalai to pay Rs. 3000/- to the plaintiffs, 
it would follow that Elumalai had conceded 
the share of the plaintiff. There is nothing 
to show that Elumalai asserted title in him- 
self to the knowledge of the plaintiff and 
on such assertion was made 12 years prior 
o suit. 


6. The counsel for the appellant re- 
pe contended that the plaintiff, who 
as given his age as 42 years in the plaint, 
made no demand for partition even though 
he was living in the same locality and that 
from that circumstance it is reasonable to 
infer ouster. We are unable to accept this 
argument. The decision in Annamalai Chetti 
v. Subramania Chetti, 56 Mad LJ 435 = 
(AIR 1929 PC 1), on which reliance was 
placed, does not advance the case of the ap- 
pellant in any way. That was a case where 
claim was made to a property which a mem- 
ber of the family claimed to be his self- 
acquisition and even after denial of a share, 
there was long interval of time in filing the 
suit. In those circumstances, it was pointed 
out that the delay in the institution of the 
suit long after the demand and refusal rais- 


‘ed a presumption that the plaintiffs claim 


was stale. In the instant case, there is no al- 
legation in the written statement of the first 
defendant that at any time prior to 1959 the 
plaintiff made a demand for a share, that 
his share was denied and that, after denial 
the defendants were in possession for more 
than 12 years. Reliance is placed on Ex. 
B-92 dated 7-7-1950, a notice issued on be- 
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half of the plaintiff by his counsel to the 
first defendant and his mother demanding 
a share. This notice was replied to unden 
Ex. B-98, dated 18-7-1950, in which there 
was, no doubt, a denial of the plaintiff's 
claim for a share. But, the suit was filed 
within 12 years thereafter and the denial in 
this reply notice does not, in any way, 
advance the case of the defendants that they 
had perfected title by adverse possession. 


7. The sum and substance of the 
argument of the appellant’s counsel was that 
the plaintiff was not in enjoyment of the suit 
properties for more than 12 years and that 
the defendants alone have been in possession 
all along. From this circumstance, we are 
asked to infer ouster so as to disentitle the 
plaintiff to a share. We are unable to ac- 
cept this argument. The mere fact that the 
plaintiff was not in joint possession of the 
property does not mean t he has been 
ousted. The burden of proof lies heavily 
upon the member of the family, who sets up 
title by adverse possession in himself to the 
joint family property to the exclusion of an- 
other member. He should prove affirmative- 
ly that, to the knowledge of the other 
member, he was asserting title in himself 
exclusively, that the other member was com- 
pletely excluded from enjoying the property 
and that such adverse possession with open 
assertion of exlusive claim continued for the 
statutory period of 12 years so as to ex- 
tinguish the right of the other member. 
The materials on record in this case are 
wholly insufficient to sustain the claim of 
the defendants to title by adverse possession. 


8. The trial Court held that Elumalai 
Naicker was in possession of the A schedule 
property by spending his money and that 
there is no evidence to show that either the 
plaintiff or his father made any contribu- 
tion for the construction of the house and 
that therefore, the plaintiff is not entitled to 
a share in the A schedule property. The 
trial Court further held that because the 
title deed for the B schedule property stands 
in the name of the plaintiff’s father, that 
property belongs exclusively to the plaintiff. 
We are unable to accept any of these conclu- 
sions of the learned trial Judge. It is no- 
body’s case that the plaint A Schedule pro- 
perty was the separate or self-acquired pro- 
perty of Elumalai Naicker. Though the sale 
deed in respect of the B Schedule property 
stands in the name of his father, the plaintiff 
conceded it to be joint family property and 
claimed only half a share therein. The lower 
court erred in declaring that property as be- 
longing exclusively to the plaintiff. In these 
circumstances, we modify the decree of the 
lower court and there will be a preliminary 
decree for partition of both the A and B 
Schedule immovable properties and for allot- 
ment of one half share in favour of the 
plaintiff. The finding of the trial court with 
regard to the movables will stand. As re- 
gards mesne profits, it will be decided in a 
separate application under Order XX, R. 18, 


Aswini Tr. (P) Ltd. v. Pollachi Roadways 


A.I R. 
Civil Procedure Code. The appeal and the 
cross-objections are ordered accordingly. No 
order as to costs both here and in the lowen 
court. The defendants will, however, pay to 
the Government the entire court-fee due on 
the plaint. 
Order accordingly. 
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K. VEERASWAMI, C. J. AND 
RAGHAVAN, J. 

_ Aswini Transports (P) Ltd., Pollachi, 
Appellants v. Pollachi ‘Roadways (P) Ltd. 

and others, Respondents. 

Writ Appeals Nos. 34 and 45 of 1972, 
D/- 7-3-1972, against order of Ramaprasada 
Rao, J., in W. P. No. 1930 of 1970. 

Index Note: — (A) Constitution of 
India, Article 226 — An order passed by the 
State Transport Appellate Tribunal prior to 
coming into force of the Motor Vehicles 
(famil Nadu Second Amendment) Act, 1971, 
camot be deemed to be an order passed by 


a Court subordinate to the High Court for 


purposes of Section 115, Civil P. C. hence 
writ petitions pending against such orders are 
mot affected by Section 10 of the Amending 
Act. (X-Ref: Motor Vehicles (Tamil Nada 
Second Amendment) Act (1971), Sec. 10). 


: (Para 
Cases Referred: Chronological Paras 
AIR 1962 Mad 458 = 75 Mad LW 
316, Issardas S. Lulla v. Smt. Hari 
AIR 1955 SC 233 = 1955 SCR 1104, 
Hari Vishnu Kamath v. Ahmed 
Ishaque 3 
K. K. Venugopal for S. Parthasarathi, 
nl Appellants; Govt. Pleader, for Respon- 
nts, 


K. VEERASWAMI, C. J:— The ap- 
pellants had filed petitions under Article 226 
of the Constitution in which rules nisi went 
out. They related to grant of stage carriage 
permit and sought certiorari against the 
orders of the Transport Appellate Tribunal 
dated respectively 28-11-1969 and 8-2-1971. 
On 30-7-1971 the Motor Vehicles (Tamil 
Nadu Second Amendment) Act 1971, was 
passed which has force from 18-6-1971. Sec- 
tion 10 of the Amending Act provides:— 


“Revision by High Court: The State 
Transport Appellate Tribunal shall be deeme 
ed to be a court subordinate to the High 
Court for the purposes of Section 115, Civil 
Procedure Code, 1908 (Central Act V of 
1908), and its orders shall be liable to revi- 
sion by the High Court under the provisions 
of the said section”. 

In 1962, Issardas S. Lulla v. Smt. Hari, AIR 
1962 Mad 458, held that Article 226 of the 
Constitution- did not clothe the High Court 
with jurisdiction to quash orders of the sub- 
ordinate courts. Since then that has been 
the practice of this court. So, on and from 
18-6-1971, since the Tribunal has to be re- 
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garded as a civil court subordinate to the 
High Court for purposes of Section 115, 
Civil Procedure Code, on the ground that no 
writ can issue to a civil court subordinate 
to the High Court and on the further ground 
that there is an alternative remedy by way of 
revision, no writ petition can any longer be 
entertained after the Amending Act came 
into force. 

2. Ramaprasada Rao, J., was of the 
view that even the pending petitions for 
writs could not be proceeded with in view 
of the Amending Act. The learned Judge, 
however, at the request of the appellants, 
permitted conversion of the petitions into 
civil revision petitions under Section 115, 
Civil Procedure Code. It is not disputed 
that against orders passed in exercise of 
revisional jurisdiction, no appeal lies under 
the Letters Patent. But the contention is 
that petitions should not have been treated 
as revision petitions but dealt with only as 
petitions under Article 226 of the Constitu- 
tion. In other words, it is urged that the 
Amending Act has no application to pending 
applications for writs. 


3. If, pending writ petitions, the 
forum, the orders of which are impugned in 
such petitions, is abolished, the question whe- 
ther still writs can be issued will depend upon 
the nature of the rule to be issued. [If it is 
mere certiorari, which means simply remov- 
ing the erroneous order from record, there 
will be no bar to the issue of a rule, as the 
abolition of the forum in the meantime will 
not affect the matter. But, if, on the other 
hand, a direction is to be given, it will very 
much depend upon whether the forum still 
exists. Hari Vishnu Kamath v. Ahmed 
Ishaque, AIR 1955 SC 233, observed— 

“Tf it is the record of the- decision that 
has to be removed by ‘certiorari’, then the 
fact that the tribunal has become ‘functus 
officio’ subsequent to the decision could have 
no effect on the jurisdiction of the court 
to remove the record. If it is a question of 
issuing directions, it is conceivable that there 
should be in existence a person or authority, 
to whom they could be issued, and when a 
certiorari other than one to quash the deci- 
sion is proposed to be issued, the fact that 
the tribunal has ceased to exist might ope- 
rate as a bar to its issue. But, if the true 
scope of certiorari- to quash is that it merely 
demolishes the offending order, the presence 
of the offender before the court, though pro- 
per, is not necessary for the exercise of the 
jurisdiction or to render its determination 
effective.” 

4. But the position here is peculiar. 
The Transport Appellate Tribunal bas not 
been abolished by the Amending Act; it very 
much continues as before under the princi- 
pal Act; only for purposes of Section 115, 
Civil Procedure Code, the Tribunal should 
be deemed to be a court subordinate to the 
High Court. Having regard to the frame of 
Section 10 of the Amending Act, its only 
result, as it appears to us, is that the order 
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of the Tribunal will be subject to revision 
under Section 115, Civil Procedure Code, 
and treating it as a court subordinate to the 
High Court, the High Court will not enter- 
tain a writ petition against such orders. 
The reason is two-fold. One is, Article 226 
does not clothe the High Court with juris- 
diction to quash the orders of the subordi- 
nate court. The other is, where there is an 
alternative remedy, a petition under Arti- 
cle 226 of the Constitution will not normally 
be entertained, permitting the party to by- 


_pass that remedy. Section 10 of the Amend- 


ing Act does not, therefore, seem to affect 
petitions pending under Article 226 of the 
Constitution. This is because the orders 
were passed before the Amending Act came 
into force and the writ petitions initially were 
validly entertained. Further, the tribunal, ex- 
cept for the purposes of Section 115, Civil 
Procedure Code, has not ceased to exist as 
such. Section 11 of the Amending Act says 
that all applications for, and proceedings re- 
lating to one or the other of the four things 
mentioned therein, and pending before any 
court, transport authority or officer on the 
18th June, 1971, and appeal or revision, if 
any, arising from such pending -application 
or proceeding, shall be disposed of under 
the principal Act, as amended by the Amend- 
ing Act. In-our opinion, this section does 
not solve the problem as to what we should 
do with petitions pending under “Article 226 
of the Constitution when the Amending Act 
came into force. This is because of the 
limited phraseology of Section 10 of the 
Amending Act, that is to say, it is only for 
the purpose of Section 115, Civil Procedure 
Code, that the Tribunal is to be deemed to 
be a Court Subordinate to the High Court, 
which, in our opinion, will not apply to 
orders passed by the Tribunal priory to the 
Amending Act. 


5. We think, therefore, that the ap- 
peals are maintainable. 
Order accordingly. 





{ ‘AIR 1973 MADRAS 173 (V 60 C 55) 
RAMANUJAM, J. 

P. V. Krishnaier and another, Appel- 
Jants v. Perumal Nadar, Respondent. 

Second Appeal No. 409 of 1970 and 
C. M. P. 4160 of 1970 and 10691 of 1971, 
D/- 3-3-1972, against decree of Sub-J., Madu- 
tai, in A. S. No. 442 of 1968. 

Index Note: — (A) Easements Act 
(1882), Section 15 — To acquire an easement 
by prescription, the necessary animus has to 
be proved. The plaintiff having put forward 
specifically a claim of title to the property 
and failed to establish his case cannot fall 
back on his claim of acquisition of easement 
by prescription. AIR 1926 Mad 625 and 
1968-1 Mad LJ 502 and AIR 1926 Mad 728, 
Rel. on. @aras 8, 9) 
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Cases Referred: Chronological 
(1968) 1 Mad LJ 502 = 81 Mad LW 
95, Palanisami v. Chinnasami 
AIR 1926 Mad 625 = 92 Ind Cas 465, 
Pakkir Mohamed v. Pichai Thevan 
AIR 1926 Mad 728 = ILR 49 Mad 
Ta (FB), Subba Rao v. Lakshmana 
ao 
O. V. Baluswami, Manick and K. Rama- 
lingam, for Appellants; N. C. Raghavachari 
and N. S. Varadachari, for Respondent. 5 


JUDGMENT:— The defendants are the 
appellants. The respondent herein filed a 
suit substantially for three reliefs: (1) for a 
declaration that the lane marked CEDF in 
the plaint plan is his exclusive property and 
for possession; (2) for an injunction Tes- 
training the defendants from interfering with 
his right to drain water from his tiled roof 
situate on the eastern side of the lane, and 
also to have a free flow of light and air 
through the windows that exist on his wes- 
tern wall shown as C. F. in the plaint plan, 
and (3) for an injunction restraining the de- 
fendants from interfering with his possession 
of the lane south of the line AF and also 
from letting in their sullage water in a gut- 
ter situate in that lane. 


2. The suit was resisted by the defen- 
dants contending that the plaintiff is not the 
owner of the lane marked CDEF, that the 
said lane belonged to them exclusively, that 
the plaintiff has no easementary right over 
that lane, and that the lane south of the 
line A F is not the exclusive lane of the 
plaintiff, but a municipal lane in which they 
have also a right to let in their sullage water. 


3. On these pleadings, the trial court 
held (1) that the title to the lane CDEF, 
though originally vested in the plaintiff, had 
been lost by adverse possession of the de- 
fendants, (2) that the plaintiff is entitled to 
the right of easement claimed in respect of 
the lane CDEF and (3) that the defendants 
have no right to let in sullage water by con- 
necting his drainage to the gutter situate in 
the southern lane. Though in the judgment, 
the trial court held that the plaintiff had lost 
his title to the CDEF portion, by inadver- 
tence, its decree had been drafted as if the 
plaintiff is entitled to a declaration of title 
to that portion. 


4. There was an appeal by the first 
defendant against the decree and judgment 
of the trial court wherein he pointed out the 
mistake in the decree on the question of title 
to the portion CDEF. The lower appellate 
court set right that mistake and held that the 
plaintiff is not entitled to a decree declaring 
his title to the lane marked CDEF. On the 
other two questions, that is, the question 
whether plaintiff is entitled to easementary 
right in the lane CDEF and the qusetion whe- 
ther the plaintiff can prevent the defendants 
from connecting their drainage to the gut- 
ter situate in the southern lane, the lower 
appellate court practically agreed with the 
the ‘view taken by the trial court. The de- 
fendants, aggrieved against the decision of 
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the lower appellate court, are before this 
court. 


5. On behalf of the appellants, it is 
contended before me that the courts below 
were in error in considering the plaintiff's 
claim of easement over the lane CDEF, with- 
out reference to the claim of title put for- 
ward by him, and that as the plaintiff had 
claimed title to the lane CDEF, he cannot, 
at the same time, claim an easementary right 
over the same. According to the learned 
counsel for the appellants, to acquire an ease- 
ment by prescription, the necessary animus 
has to be proved, and as the plaintiff has not 
only claimed title to the Jane in his plaint, 
but also has chosen to adduce evidence .on 
the question of title and had invited the trial 
court to give its decision on that question, 
and this conduct, on his pari, shows that 
the requisite animus to acquire an easement 
by prescription was absent. The learned 
counsel also points out that the trial court 
found that the plaintiff originally had title 
to the lane CDEF, but he lost his title by 
adverse possession on the part of the defen- 
dants, that such adverse possession on the 
part of the defendant could have commenc- 
ed only in the year 1942, when the first de- 
fendant purchased the property and erected 
the superstructure thereon treating the lane 
CDEF as his property, that the title would 
be lost only after the expiry of the 12 years 
from 1942, that is, in 1954, and that if at all 
the plaintiff could acquire easement by pres- 
cription by establishing that he has exercised 
that right for a period of 20 years from the 
date when the first defendant could have 
perfected title by adverse possession in 1954. 
It is said that the plaintiff having put for- 
ward specifically a claim of title to the Jane 
CDEF and failed to establish his case he 
cannot fall back on his claim of acquisition 
of easement by prescription. The learned 
counsel also draws my attention to the reliefs 
claimed by the plaintiff in his plaint. It is 
seen that the plaint has specifically claimed 
a declaration of title to the lane CDEF and 
also, at the same time, claimed an injunc- 
tion against the defendants, on the basis that 
he has acquired an easement by prescription 
in relation to the same lane CDEF. As a 
matter of fact, the reliefs claimed are two 
a ieee reliefs and not as alternative 
claims. 


6. In Fakkir Mohamed v. Pichai The- 
van, AIR 1926 Mad 625, a Division Bench 
of this court had to consider a similar situa- 
tion. In that case, the plaintiff brought a 
suit for a declaration that a certain tank 
belonged to the Hindu community and fop 
an injunction restraining the Muhammadans 
in the village from disturbing the perform- 
ance of a ceremony called Mulaikottu cere- 
mony in the tank. In addition to this dec- 
laration, they also pleaded that they have 
acquired a right to perform the ceremony in 
the tank as an easement, irrespective of the 
question of title. The question arose whe- 
ther the plaintiffs, having failed to establish 
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their claim for a declaration of title to the 
tank, could establish their case of easement 
by prescription. The Bench held that the 
user under a claim of ownership of a tank, 
in and over which such user is had, and 
which is negatived, cannot operate to found 
a right of easement over the tank. 


7. The same position obtains in the 
present case. Here, the plaintiff came for- 
ward with a specific case of title to the lane 
CDEF. He invited the court to give its find- 
ing on the question of his title. After having 
failed to establish title, the plaintiff wants to 
take advantage of that finding on the ques- 
tion of title to establish his right of ease- 
ment on the ground that he exercised the 
Tight of easement for the requisite period 
over the Jane CDEF, in respect of which 
he claimed ownership. The principle laid 
down in the above decision stands in the way 
of the plaintiff taking advantage of the find- 
ing on the question of title for establishing 
his case of easement. 


8. In Palanisami Naicker v. Chinna- 
sami Naicker, 1968-1 Mad LJ 502, Ramapra- 
sada Rao, J., points out that it is permis- 
sible for a plaintiff to raise the plea of ease- 
ment only when he gives up his alternative 
plea of ownership which he might have set 
up in the plaint. According to the learned 
Judge, even if the plaint has put forward 
both the question of title as well as ease- 
ment in relation to a property, the plaintiff 
can press only one of them at the trial and 
if the plaintiff gives up his case of owner- 
ship, it is open to him to rely on his right 
of easement. In Subba Rao v. Lakshmana 
Rao, ILR 49 Mad 820 = (AIR 1926 Mad 
728), the Full Bench of this court bas laid 
down thus:— 


“An easement by prescription is capable 

of being acquired only if the user during. the 
statutory period had been with the animus 
of enjoying the easement as such in the land 
of another and not if the user had been in 
the consciousness of one’s own ownership 
over the same.” 
Therefore, the question of animus plays an 
important part in the acquisition of ease- 
ment. If, even at the time of the trial, the 
plaintiff was proceeding on the basis that 
he is the owner of the lane CDEF, he can- 
ot be said to have had the requisite animus 
of enjoying the easement in the defendant’s 
land as he had always been conscious 
of his ownership of the land. 

9. In view of the above legal posi- 
tion, the plaintiff who had put forward a 
claim of title to the lane CDEF and failed 
to establish the same cannot seek to esta- 
blish a right of easement over the same on 
the basis that he exercised such a right over 
a statutory period with the consciousness that 
he is exercising that right in the defendant’s 
property. I. have to, therefore, accept the 
contention put forward by the appellants in 
this regard and hold that the plaintiff has not 
established his right of easement by prescrip- 
tion over the lane CDEF. In this view, it 
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is not necessary to go into the further ques- 
tions raised by the learned counsel for the 
appellants, that in any event, the plaintiff 
could not have acquired an easement by 
prescription before the suit as his easement 
should be deemed to have commenced only 
from the year 1954. 


10. Then, comes the next question, 
whether the Jane south of A. F. shown in the 
plaint plan belongs to the plaintif and 
others, and . whether he can have an injunc- 
tion restraining the defendants from letting 
their sullage water into the gutter situate in 
that lane. The defendants never put for- 
ward any proprietary interest in that lane, 
but they merely claimed the right to drain 
sullage water into the gutter situate in that 
lane which, according to them is a Municipal 
lane, but it is the plaintiff who claims a pro- 
prietary interest therein along with others 
and it is only on the basis of such a claim, 
that he wanted an injunction preventing the 
defendants from exercising any right of 
drainage. Both the courts below have held 
that the lane is not a Municipal lane, but it 
is a private Jane belonging to the plaintiff 
and others. For giving that finding, the 
courts below have referred to the sale deed, 
Ex. A-9 of the year 1908, wherein the lane 
has not been shown as the southern boun- 
dary of the property covered thereby. 


11. I am not in a position to see how 
the courts below could conclude that the 
southern lane belonged to the plaintiff and 
others exclusively from the fact that Ex. A-9 
does not refer to any lane on the south of 
the property covered thereunder. It is the 
plaintiff who claims to have a proprietary 
interest in the southern Jane and seeks an in- 
junction restraining defendants from using 
that lane for taking their sullage water and 
it is therefore for the plaintiff to establish 
that the lane belonged to him and others. 
From the mere fact that Ex. A-9, the docu- 
ment of title, on which the defendants rely, 
did not contain any reference to the lane, it 
cannot be concluded that the lane belonged 
to the plaintiff. As a matter of fact, the 
documents of title Exs. A-2, A-3, B-8 and 
B-9 filed by the plaintiff specifically refer to 
the southern lane as the southern boundary. 
From that, it appears to be clear that the 
lane was not part of the property purchased 
by him. There is no other piece of evidence 
available before the court to establish plain- 
tiffs case that he acquired any proprietary 
interest in the lane. Therefore, the findings 
of the courts below that the southern lane be- 
longed to the plaintiff and some others are 
clearly perverse as they are based on no evi- 
dence at all. In fact, the available evidence 
is against the plaintiffs case of title to the 
southern Jane. 


12. The question then is whether that 
Jane is a municipal lane. If the plaintiff 
could not establish any proprietary interest 
in the lane, he is not entitled to get any in- 
junction against the defendants as to the 
user of the lane. Whether the lane is a muni- 
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cipal lane or not, if the plaintiff is not the 
owner of the lane, he is not entitled to res- 
train the defendants from using that lane. 
But, in this case, there is evidence to show 
that the lane is a municipal lane. P. W. 1 
himself admits that there is a municipal: 
lamp post, a dust bin and a cement plat- 
form erected by the municipality for the use 
of the residents on either side of the lane. 
‘It is also not in dispute that there is a 
gutter existing in that lane. As a matter of 
fact, there is no explanation forthcoming 
from the plaintiff as to how the structures of 
the Municipality came into the lane, if the 
Jane is a private lane, as contended for by 
the plaintiff. The courts below have not 
considered this aspect and they merely pro- 
ceeded to hold the lane to be private on the 
basis that Ex. A-9, the document on which 
defendants relied did not make any reference 
to a Municipal lane, lying on the south of 
the property. 

13. I do not think that the way the 
courts below disposed of the case is in any 
way satisfactory. In my view the findings of 
the courts below that the southern lane is 
a private lane of the plaintiff and some 
others and, therefore, the plaintiff is entitled 
to get an injunction against the defendants in 
regard to the user of that lane cannot be 
sustained on the evidence on record. I must 
say that they have misread the evidence 
available in the case and have given a find- 
ing which is contrary to the evidence on re- 
cord. The result is that the second appeal 
succeeds and the decree and judgment of the 
lower appellate court are set aside. here 
will be no order as to costs. No leave. 
C. M. P. No. 4160 of 1970 and -10691 of 


1971 are dismissed. 
Appeal allowed. 
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JUDGMENT:-— The plaintiff who filed 
a suit for declaration that he is a cultivating 
tenant entitled to the benefits of the Madras 
Cultivating Tenants Protection Act, 1955, and 
for a permanent injunction restraining the 
defendant from interfering with his posses- 
sion and enjoyment of the suit lands as such 
tenant and was successful in the trial court 
but failed in the lower appellate court is the 
appellant. The trial court held that the 
transaction under Ex. A-1 was a lease. But 
the lower appellate court held it to be a 
licence. The question in this second appeal 
is as to whether the transaction under Ex. 
A-1 executed between the plaintiff and the 
defendant is a lease or a licence. 


2. It appears that the suit land be~ 
Jongs to one Ellamman temple and that it is 
a garden where Jasmine plants have been 
raised. The plaintiff was put in possession 
of the flower garden for a period of ten 
years on 5-5-1956 for an annual payment of 
Rs. 350/-. As the plaintiff committed de- 
fault in payment of the said amount for a 
year the defendant filed a petition before 
the Revenue Court under the provisions of 
the Madras Cultivating Tenants Protection 
Act in 1961 and obtained an order of evic- 
tion. But later the parties seem to have 
settled the matter and a fresh arrangement 
was entered into between the plaintiff and 
the defendant under Ex. A-1 dated 29-3- 
1961, whereunder the flower garden was to 
be enjoyed by the plaintiff for a period of 


A 
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five years at an annual payment of Rs. 500. 
The dispute between the parties is as to what 
are the rights of the plaintiff under Ex. A-1. 


3. Ex. A-1 shows that the lands 
covered thereunder were one acre and 40 
cents, there were 1400 jasmine plants which 


had already been raised and in yielding con-- 


dition. The recitals in 
the plaintiff is- entitled 


Ex. A-1 show that 
to enjoy the yield 


from the jasmine plants for a period of five - 


years, that he is to water the plants from 
the well situate in the land. Ex. A-1 how- 
ever prevents the plaintiff from raising any 
further jasmine plants. The document also 
shows that the possession of the land was 
exclusively given to the plaintiff though the 
defendant had reserved a right to enter the 
Jand to inspect the plants whenever neces- 
sary. It also provides that if water in the 
well is insufficient the plaintiff has to make 
his own arrangement for watering the plants. 
The annual kuthagai have been fixed at 
Rs, 500/-. It also provides that the plaintiff 
has to surrender possession of the land with 
the jasmine plants in the same condition as 
they were handed over to him, on the ex- 
piry of the five year period, which means, 
that the plaintiff has to maintain the plants 
in good yielding condition. For the jasmine 
plants to be in yielding -condition when the 
period of five years fixed under the agree- 
ment expires, the plaintiff is expected to not 
only water the plants but also attend to the 
weeding, manuring, pruning and other like 
operations. It is in the light of these facts 
it has to be considered whether the arrange- 
ment under Ex. A-1 was a lease or a licence. 


4. It has’ been observed by this 
court in Panchapakesa v. Swaminathan, 
1971-2 Mad LJ 169, that the real test to 
find out whether a transaction is a lease op 
a licence is to see the intention of the par- 
ties, at the time of entering into the trans- 
action, that if the document creates an inte- 
rest in property it is a lease but if it only 
permits another to make use of the property 
of which the legal possession continues with 
the owner, it is a licence. It has also been 
pointed out in that case that although a per- 
son who is let into exclusive possession can, 
prima facie, be considered as a tenant, 
nevertheless he will not be held to be so if 
the circumstances negative any intention to 
create a tenancy. In a later decision in 
S. A. 806 of 1968 = (AIR 1972 Mad 430) 
Srirangam Municipality by its Commissioner 
v. Nataraja Pillai this court, following the 
decisions of the Supreme Court in Associa- 
ed Hostels of India v. R. N. Kapoor, AIR 
1959 SC 1262, M. N. Clubwala v. Fida 
Hussain Sahib, AIR 1965 SC 610 and B. M. 
Lall v. Dunlop Rubber Co., AIR 1968 SC 
175 expressed the view that though exclu- 
sive possession is a very important indica- 
tion in favour of the tenancy, it is not con- 
clusive and that if there are circumstances 
which negative the intention to create a 
lease, it should be held that the transaction 
is a licence, and to ascertain whether a 
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document creates a licence Of “lease the sub- 
stance of the document must be preferred to 
the form. ` 


5. In this case if the intention of the 
parties is to be gathered from Ex. A-1, it 
appears to be clear that the plaintiff is to 
get exclusive possession of the land wherein 
jasmine plants have been raised and not 
the jasmine plants alone, that he has been 
charged with the duty of watering and main- 
taining the plants in good condition during 
the period of five years, and that he has to 
deliver poe of the land with the jas- 
mine plants in good condition to the res- 
pondent at the end. Since the possession of 
the land has been given to the plaintiff in 
pursuance of Ex. A-1 and he is under a duty 
to redeliver possession of the land after the 
expiry of the period of five years fixed there- 
under, it is not possible for me to accept 
the contention put forward on behalf of the 
respondent that the plaintiff has been put in 
charge of only the jasmine plants and that 
exclusive possession of the Jand as such has 
not been given to the plaintiff. The fact 
that the lease deed provides for the entry 
into the property by the respondent for pur- 
pose of inspection of the jasmine plants as 
and when necessary shows that exclusive 
possession has been given to the plaintiff in 
pursuance of Ex. A-1. The learned counsel 
for the respondent wants to construe the ar- 
rangement under Ex. A-1, as a licence to 
the plaintiff to enter upon the land and to 
‘collect the jasmine flowers without any inte- 
rest in the Jand in which the plants had 
been raised. The learned counsel seeks to 
rely on the decision in Firm C. J. Patel and 
Co. v. M. P. State, AIR 1953 SC 108, 
wherein the Supreme Court has held that 
the rights to pluck, collect and carry away 
tendu leaves, to cultivate, culture and ac- 
quire lac, and to cut and carry away teak 
and timber and miscellaneous species of 
trees called hardwood and bamboo are in 
essence and effect licences granted to per- 
sons to cut, gather and carry away the pro- 
duce in the shape of tendu leaves or lac, 
or timber or wood. But the said decision 
has been later explained by the Supreme 
Court in Ananda Behera v. State of Orissa, 
AIR 1956 SC 17, on the ground that in that 
case a right to pluck, collect and carry away 
tendu leaves does not give the owner of the 
right any proprietary interest in the lands as 
the right pertains only to a growing crop, 
and a growing crop is expressly exempted 
from the definition of ‘immovable property’ 
in the Transfer of Property Act. But’‘the 
Gecision in AIR 1953 SC 108 cannot strictly 
be applied to the facts of this case where 
it is not merely a right to collect the flowers 
from the jasmine plants for any one season, 
but the right is spread over for a period of 
five years. It has been held by Srinivasan, J., 
in Arumugha Vettiah v. Angamuthu Nattar, 
1965-1 Mad LI 170, that when a person has 
been given a right to cut and remove coco- 
nuts from a grove, his right to enter upon 
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the Iland would be in the nature of a licence 
if it is a case where he is to remove the goods 
immediately upon the grant of the right, but 
where he is entitled to usufruct from the 
trees spread over a period of time during 
which period the usufruct grow out of the 
soil, then the right to collect the usufruct 
is in the nature of immovable property and 
would accordingly amount to a lease. The 
learned Judge purported to follow the prin- 
ciple laid down in Marshall v. Green, (1875) 
1 C. P. D. 35, where it was held that if at 
the time of the contract it is contemplated 
that the purchaser should derive a benefit 
from the further growth of the thing sold, 
from further vegetation and from the nutri- 
ment to be afforded by the land, the con- 
tract is to be considered as for an interest 
in Jand; but, where the process of vegetation 
is over, or the parties agree that the things 
sold shall be immediately withdrawn from 
‘ the land, the land isto be considered as a 
mere warehouse of the things sold, and the 
contract is for goods. In this case the plain- 
tiff is entitled to collect the usufructs of the 
crop for a period of five years and he has 
been charged with the duty of watering and 
maintaining the plants in good condition du- 
ring that period. It is therefore not possible 
to construe it as merely a right to collect the 
jasmine flowers with an ancillary right to 
enter upon the Jand for gathering the pro- 
duce. In my view Ex. A-1 clearly creates 
an interest in Jand though the various clau- 
ses in Ex. A-1 prohibit the plaintiff from 
raising further crops in the land. Therefore, 
the arrangement under Ex. A-1 has to be 
considered only as a lease. 


6. But the question still remains as 
to whether the plaintiff will come under the 
definition of ‘cultivating tenant’ as defined 
in Section 2 (aa) of Madras Act 25 of 1955. 
Section 2 (aa) defines ‘cultivating tenant’ in 
relation to any land as a person who carries 
on personal cultivation on such land, under 
a tenancy agreement, express or implied, and 
‘cultivation’ has been defined in Section 2 
(b) as the use of lands for the purpose of 
agriculture or horticulture. It has, therefore, 
to be found as to whether the plaintiff is 
carrying on agriculture or horticulture in 
the land covered by Ex. A-1. In this case 
the arrangement between the parties under 
Ex. A-1 is that the plaintiff should maintain 
the existing jasmine plants in good condition 
by making his own arrangements for water- 
ing etc. The plaintiff has been specifically 
restrained from raising any further jasmine 
plants or any other crop. It is true that 
plaintiff has not been cultivating any fresh 
jasmine plants or any other crop in the land 
in question. The operation which the plain- 
tiff is to carry on is to water the existing 
‘plants and maintain them in good yielding 
condition. The question is whether this 
limited operation which he is found to carry 
on so that he could get good yield from 
the plants is an agricultural or horticultural 
operation. 


7. In Commissioner of Income-tax 
v. Benoy Kumar Sahes Roy, 1957-2 Mad LJ | 
(SC) 145 = (AIR 1957 SC 768) the Sup- 
treme Court pointed out that the term ‘agri- 
culture’ would comprise within it (1) basic 
operations like tilling of the land, sowing 
seeds, planting, etc., such basic operations 
requiring expenditure of human skill and 
labour on the land itself and (2) other ope- 
rations which have to be resorted to by the 
agriculturist and which are absolutely neces-- 
sary for the purpose of effectively raising 
the produce from the land, referred to as 
subsequent operations like protecting the 
crops, pruning, cutting and harvesting etc., 
and held that where there had been no 
sowing or planting but only subsequent 
tending and protection of the produce as in 
the case of a forest, it would not be agri- 
culture. In Govindasami v.. Mahalakshmi-« 
ammal, 1963-2 Mad LJ 137, Ramachandra 
Iyer, C. J., speaking for the Bench expressed 
the view that there would be an agricultural 
operation only if two things co-existed, 
namely, basic and subsequent operations and 
that the mere existence of the latter alone 
would not make the operation an agricul- 
tural one. The following observations are 
pertinent: 


“What is therefore essential to con- 
stitute an agricultural operation is the tilling 
of the land, sowing seeds, planting and simi- 
lar operations on the i The mere pre- 
sence of subsequent operations without there 
being the basic operations referred to above, 
as in the case of forest produce and sponta- 
neous growth, could not be agricultural ope- 
tations. In other words, if there are no 
basic operations as referred to above, there 
cannot be an agricultural operation.” 


The above passage is strongly relied on by 
the counsel for the respondent in support of 
his contention that the limited operations 
carried on by the plaintiff in pursuance of 
the agreement Ex. A-1 are not agricultural 
or horticultural operations, As pointed out 
by the Bench in 1963-2 Mad LJ 137 it is 
not necessary for the purpose of an agri- 
cultural lease that the lessee should do both 
the basic as well as subsequent operations, 
It would be sufficient if the basic operations 
had been done by somebody else even years 
earlier. It is true the decisions go to the 
extent of holding that there could be an 
agricultural operation only if the basic and 
subsequent operations co-existed, and that 
the mere existence of the latter would not 
make the operation an agricultural one. But 
that does not mean that both sets of opera- 
tions should be done by the same individual 
or within a specified period of time. There 
can be an agricultural lease in regard to a 
crop planted or raised already and existing 
on the land at the time when the lessee 
takes the property on lease. As I have al- 
ready held that there had been a transfer 
of the land in favour of the plaintiff by way 
of lease under Ex. A-1, he would be entitled 
to the protection as a cultivating tenant, as 
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the lease should be regarded as one for agri- 
cultural purposes. 

8. The result is the decision of the 
lower appellate court holding that the plain- 
tiff is not a cultivating tenant in respect of 
the suit land is set aside. The second ap- 
peal is therefore allowed and the suit is dec- 
reed as prayed for. There will be no order 


as to costs. 
i Appeal allowed. 
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alter its character as a partnership property 
when it was reconstructed with the partner- 
ship fund and :the other partner was stay- 
ing there for conducting the partnership 
business. (Paras 12, 14) 
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tion can be granted for the property im res- 
pect of which administration is not comple- 
ted. @ara 21) 
Cases Referred: nological Paras 
AIR 1955 Mad 411 = oe (1956) Mad 

36, In re T. K. Parthasarathi Naidu 21 
AIR 1952 Punj 284, Debi Parshad v. 

Jai Ram Dass 
AIR 1927 Mad 1054 = ILR 50 Mad 

927 (FB), Ghanshamdass Narayan- 

dass v. Gulab Bi Bai 19 


AIR 1923 Cal 1 = ILR 50 Cal 49, 
Charu Chandra Pramanik v. Nahush 
Chandra Kundu 


(1911) ILR 38 Cal 327 = 15 Cal WN 
121, Chandra Kishore Roy v. Pra- 
sanna Kumari Dasi 20 
(1902) ILR 25 Mad 49 = 11 Mad LJ 
353, Sundarsanam Maistri v. Nara- 


simhulu Maistri 
(1861) 130 R. R. 276 = (1861) 3 DF 
& J 645, Bank of England case 


JP/LP/F846/72/YPP 


C. R. R. Gowder v. C. P. Nanjappa (Raghavan J.) 


„order of Venkataraman, J., 


[Pr. 1] Mad. 179 


Row and Reddy, for Appellants; T. R. 
Ramachandran, for Respondent. 

RAGHAVAN, J.:— These two appeals 
arise out of C. S. No. 30 of 1961 filed for 
recovery of possession of No. 11. General 
Muthiah Mudali St. G. T. Madras, and 
O. P. 80 of 1963 filed for the issue of Let- 
ters of Administration with a copy of the 
will of Desai Gowder annexed limited to 
the suit house, which O. P. on caveat filed 
by the defendants was registered as T.O.S. 
No. 11 of 1963. Both the above matters 
were directed to be tried together by an 
dated 6-8-1963. 
We shall first take up O. S. A. 26 of 1965 
arising out of the main suit C. S. 30 of 
1961. Whe property covered by the suit is 
a house in General Muthiah Mudali St. G. 
T. Madras, hereinafter referred to as the suit 
house. One N. Desai Gowder, the paternal 
uncle of the plaintiff's father, Ponniah, pur- 
chased the suit house in 1909. On Desai 
Gowder’s death, the plaintiffs father got the 
suit house as a residuary legatee under his 
Will dated 18-4-1914, and in the division of 
the family properties between the plaintiff 
and his two brothers, after the death of the 
plaintiff’s father, the suit house was allotted 
to the plaintiff's share by an arbitrator 
chosen by them who made an award and a 
decree in terms of the award was passed in 
O. P. 92 of 1952 on the file of the Sub 
Court, Coimbatore, and that the suit house 
therefore belongs to the plaintiff solely and 
absolutely. 

The plaintiff’s further case is that even 
apart from the Will the plaintiff and his two 
brothers being the nearest reversioners to 
the estate of the said Desai Gowder, on the 
death of Ambujammal the surviving widow 
of N. Desai Gowder succeeded to this estate 
and that by the partition referred to above, 
the plaintiff became entitled to the suit pro- 
perty absolutely and is entitled to a decree 
against the defendants: for possession of the 
suit property. The plaintiff's further conten- 
tion is that Desai Gowder was residing in 
the suit house till his death in or about 
1914, that his father who was brought up 
by the said Desai Gowder as Abhimana 
Puthra, was also living in the suit house as 
a member of the family with Desai Gowder 
during his lifetime and continued to live in 
the suit house ‘with his family even after the 
latter’s death and that the defendants who 
are the sons of the sixth defendant whose 
sisters (Ambujammal and Nanjammal) had 
married Desai Gowder and Ramiah Gowder, 
who was the husband of the sixth defendant 
were- also living in the suit house along with 
Desai Gowder and that Nanjammal died in 
1921 and: Ambujammal died in 1948. The 
plaintiff’s case is that Ramiah Gowder was 
permitted to live in the suit house even 
during Desai Gowder’s lieftime and he con- 
tinued to live therein with his family even 
after Desai Gowder’s death, in view of the 
close relationship of Ramiah to the two 
widows of Desai Gowder, ie. Armbujam- 

and Nanjammal. 
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In regard to the business carried on by 
Desai Gowder during his lifetime under the 
name and style of N. Desai Gowder and Co., 
Madras, the Will of Desai Gowder provided 
that Ramiah and another employee in the 
business (Rangaswami Aiyangar) were to be 
taken with Ponniah as working partners and 
the business was to be continued. After 
the death of Desai Gowder the business 
conducted by Desai Gowder was con- 
tinued by the partnership consisting of 
Ponniah, Ramiah and Rangaswami 
Aiyangar under the name and style of 

> Desai Gowder and Co. Madras. 
Ponniah Gowder in or about 1922 start- 
ed a business at Coimbatore under the 
mame and style of N. Desai Gowder and 
Co.. Coimbatore and in order to look 
after the said business he shifted his 
residence +o Coimbatore, entrusting the 
management of the partnership business 
at Madras to the aforesaid Ramiah 
Gowder and the plaintiff’s case is that 
Ramiah Gowder was permitted to con- 
tinue to live in the suit house with his 
family ti is death in 1957 and that 
the defendant and Ramiah’s widow (6th 
defendant) continued to live in the suit 
house under such permission. The 
plaintiff's further case is that whenever 
his father came from Coimbatore in 
connection with the partnership busi~ 
mess he used to stay in the suit house 
during such visits till his death in 1944, 


After the death of the plaintifi’s father 
the plaintiffs elder brother was taken 
in as a partner in the Madras business. 
The Madras business ceased to func- 
tion after 1956. Ramiah died in 1957. 
The plaintiff never put forward a claim 
to the suit house till Ramiah’s death. 
Soon after Ramiah’s death the plaintiff 
sent a notice in April 1958 requesting 
the defendants to deliver vacant posses- 
sion of the suit house to which the de- 
fendants sent a reply in August 1958 
denying the claim and stating that. in 
1938 the building was reconstructed out 
of the firm’s moneys, that it was agreed 


et the time that the firm should not- 


charge any interest on the said amount 
lent for reconstruction, that Ramiah as 
partner was to continue to reside in 
the house without rent and that in case 
the business ceased, either Ramiah 
Gowder should put back into the firm 
the money spent on the reconstruction 
and take a conveyance from the plain- 
tiffs father or the plaintiffs father 
should put back the amounts into the 
firm, that according to the said agree~ 
ment the title deeds of the property 
were left with Ramiah. that Ramiah as 
such partner of the business continued 
to reside in the suit house and super- 
vise the business till his death. that the 
plaintiff is not entitled to demand 
vacant possession of the suit house with- 
out first putting back into the firm the 
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sum of about Rs. 50,000. advanced by, 
the firm for the reconstruction of the 
suit house. . The plaintiff has filed the 
present suit denying the arrangement 
put forward by the defendants in the 
reply notice dated 12-3-1960 and con+ 
tending that the defendants’ occupation 
was only permissive. that the’ business 
ceased to function. that the building 
account was independent and that there 
was no longer any need for supervision 
of the business after the business ceas+ 
ed and that the plaintiff is entitled to 
recover vacant possession from the des 
fendants. 

2. The substantial defence pul 
forward by the defendants in the writ- 
ten statements filed by them is that the 
suit house did not belong to the plain- 
tiff solely and absolutely, that the suif 
house is partnership property, that the 
plaintiff’s father did not live in the suit 
house at any time, that Ramiah Gowa 
der and the defendanis were solely in 
possession and occupation of the suif 
house, that the plaintiff or his father 
was never in possession or occupation of 
the suit house after 1922 when the 
plaintiff's father shifted to Coimbatore, 
that even after the death of Ponniah 
Gowder in or about 1944 and of the last 
surviving widow in or about the year 
1948, neither the plaintiff nor his bro- 
thers ever claimed possession of the suif 
house nor did they assert that the de+ 
fendants or their father Ramiah were 
in permissive occupation of the suit 
house. The father of the first defen+ 
dant Ramiah Gowder was staying in 
the suit house in his own right as a 
partner of the Madras. business and did 
mot occupy the suit house with permis< 
sion of the plaintiff’s or his father. The 
defendants further reiterated the cons 
tentions put forward in their reply 
notice viz.. t the house, which was 
purchased originally. was demolished 
and as per the agreement between 
Ramiah Gowder and Ponniah Gowder, 
that the partnership funds were uti 
lised for reconstruction of the building, 
that the said property belonged to the 
partnership although the property stood 
in the name of Ponniah Gowder as 
executor under the Will, that it ‘was 
agreed at that time that the firm should 
not claim any interest from the part- 
mers or rent from Ramiah Gowder for 
the suit house as he occupied the same 
as partner to supervise the partnership 
business and that it was agreed that in 
case the business ceased to function 
either Ramiah Gowder should put back 
into the firm the moneys spent on the 
reconstruction and take a conveyance 
from the plaintiff’s father or that the 
plaintiffs father should put back the 
said amount into the firm and acquire 
the suit property. The contention of 
the defendants, therefore, is that the 
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plaintiff is mot entitled to recover pos- 
session of the suit property on any of 
the grounds set out in the.plaint. The 
defendants further prayed that the suit 
is not maintainable without probate or 
Letters of Administration having been 
previously obtained and that it is furs 
ther barred by limitation, 


3. The plaintiff as one of the 


representatives of the residuary legatee, 
filed O. P. 80 of 1963, for issue of Let 
ters of Administration under the Will 
dated 18-4-1914 of the deceased Desai 
Gowder having effect throughout the 
Madras State and limited to the suit 
property in O. S. 30 of 1961. On caveat 
having been entered by the defendants 
in the suit. the said suit was registered 
as T. O. S, 11 of 1963. In the said 
T. O. S. the main -question arising for 
consideration is whether the will dated 
18-4-1914 is true and valid and whether 
the plaintiff is entitled to the Letters 
of Administration even without the 
production of the original Will of Desai 
Gowder and whether a limited grant of 


Letters of Administration could be 
claimed, 


end the T, O, S, were tried together. 
The trial Judge held that the Will of 
Desai Gowder‘ dated 18-4-1914 is true 
and valid that the plaintiff is entitled 

the grant of Letters of Administra- 
tion even without the production of the 
original Will of Desai Gowder as 
plaintiff in the T. O. S. is the represen- 
tative of the residuary legatee under the 
will of Desai Gowder, that the plaintiff is 
entitled to the grant of Letters of Ad- 
ministration with a copy of the Will 


Ex. D.1 annexed limited to the suit 
house. 


5. On the main suit the trial 
Judge held that the suit house was re- 
constructed in 1938 that the entire 
money for the reconstruction came from 
the partnership funds, that the suit pro- 
eats Dinas pete never dealt with 
s an asset o e Madras firm a s 
time, that the entries in the aeol 
books of the partnership clearly showed 
that the family of the plaintiff was 
treated as the owner of the suit house, 
that in the family partition between the 
plaintiff and his two brothers the arbi- 
trator C. S. Rathnasabapathi Mudaliar, 
allotted the suit house to the plaintiff 
as evidenced by the decree Ex. P.18, 
passed in terms of the award. that the 
partnership business ceased to function 
from about 1956 and that the defendants 
were in_ permissive occupation. . The 
trial Judge negatived the defendants’ 
Plea of adverse possession and further 
held that the suit is maintainable as the 
other suit for Letters of Administration 
had been decreed as prayed for. In the 
result. the trial Judge held that the 


4 As stated above the main suit. 
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plaintiff was entitled to the suit pros 
perty and that the defendants are liable 
for damages for use and occupation at 
Rs. 300 a month from the date of plaint 
to the date of delivery of possession, 


6. The defendants in the above 
suits have filed the above two appeals, 
The principal contentions put forward 
by the appellants are— 

1. The main suit (C. S. 30 of 1961) 
was not maintainable as probate or 
Letters of Administration with a copy 
of the Will annexed had not been obs 
tained prior to the institution of the 
suit; 

2. The suit house having been purs 
chased out of partnership funds and 
used as residence of the partners, is 
Partnership property divisible and the 
present suit claiming exclusive title is 
not maintainable; and 

3. Ramiah, and after him the defens 
dants have not been in permissive pose 
session of the suit property but have 
been in possession in their capacity as 
such partner. 

Before dealing with the contentions put 
forward above, we propose to deal with 
the general features of the case. 

eee eee wae one ooo oo@ 
(His Lordship dealt with the facts of 
the case and proceeded.) 

7. The main question that has to 
be decided is whether the suit property 
belongs to the plaintiff as claimed by, 
him or whether it belongs to the part+ 
nership as claimed by the defendants, 
It is admitted that the house which was 
purchased by Desai Gowder in 1909 was 
demolished and in its place the present 
building was put up at a cost of about 
Rs. 50,000 utilising the funds of the 
partnership, The plaintiff relies on the 
following circumstances in support of 
his contention: 

1. His father was a residuary lega 
tee under the Will (Ex. D.1) and as suc 
entitled to the suit house. 

2. The muchilika (Ex. P.17) signed 
by the plaintiff and his brothers con+ 
stituting Sri C. S. Ratnasabapathi Muda- 
liar as an arbitrator to divide the dis4 
puted properties between them includ 
ing the suit house was attested by, 
Ramiah; 

3. The suit house was taken into 
account in the arbitration proceedings 
as a divisible asset between the plain- 
tiff and his two brothers and the arbi« 
trator Sri C. S. Ratnasabapathi Muda 
liar made his award allotting the suit 
property to the plaintiff: 

4. The suit house has not been 
shown in the partnership accounts as 
partnership property. Vide the balance- 
sheets Ex, P.22 for the year ending 
31-3-1959, Ex, P.26 for the year end~ 
ing 31-3-1954, P.28 for the year ending 
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31-3-1955. P.30 for the year ending 
31-3-1956 by way of samples; 

5. The suit house was shown in tha 
Corporation registers as the property of 
the plaintiff; 

6. The property prior to reconstruc< 
tion was purchased with the moneys of 
Desai Gowder and later the sale deed 
was taken in the name of Ponniah al- 
though as executor of the Will of Desai 
Gowder; an 

T, That Ponniah and his sons whens 
ever they came to Madras used to stay 
in the suit house, 

On the other hand. the circum= 
stances relied upon by the defendants 
in support of their stand are:— 

1. That during the lifetime of Desai 
Gowder, Ramiah and his family lived 
in the suit house with Desai Gowder and 
continued to live there right through 
without any break till his death and 
thereafter by the defendants; 

2. The reconstruction in 1938 was to 
enable Ponniah as a partner of the 
Madras business to live therein in ‘ac~ 
cordance with which Ramiah and his 
family lived therein and after him to 
defendants as representatives of Ponniah 
and the firm was not finally dissolved: 


_ 3. The amount spent for reconstruc- 
tion came from the partnership funds; 
4. Although the suit house was not 
shown as partnership property, the 
amounts spent for reconstruction were 
included in the balance sheet under the 
neu tsundry creditors’; ý 
5. Ponniah and his sons never resid- 
ed in the suit house after 1922 when 
they shifted to Coimbatore; 


6. The suit house was not purchased 

in the name of Ponnieh but the sale 
tees was taken in the name of | 
only as an executor; 

7. The adjustment fn the account of 
the partnership was only to ward off the 
claim of the Income-tax authorities who 
issued notice to the Madras Branch 
era Section 46 (5) of the Income-tax 

et: 

8. The entry in the Corporation. 
Registers showing the plaintiff as owner 
is with a view to support his case and 
cannot be relied upon in support. of the 
plaintiffs title; and 

9. The continued adverse possession 
of the suit property by the defendants 
and their father resulted in the defens 
dants prescribing title. 

8. . In support of the contention 
the learned counsel for the appellant 
referred to the Bank of England case, 
(1861) 130 RR 276. The head-note 
therein runs as -follows :— 

“There is no rule that where lands 
are bought by partners In trade and 
are paid for out of the partnership as- 
sets. they of necessity become part of 
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the joint estate; nor, on the other hand, 
that if they are not bought for the purs 
poses of the partnership business they 
are not joint estate; nor daes the form 
of the conveyance settle the question, 
which must be determined with refer- 
ence to all the circumstances of the 
case, 

One of two partners carrying on the 
business of a leather factory bought 
lands for the purpose of erecting a resi 
dence on part of it and selling the re« 
mainder to a Railway Company. He 
offered a share to his partner who was 
also desirous of building a house out of 
town for his residence, The offer was 
accepted and the purchase-money paid 
out of the partnership assets; but the 
conveyance was to the partners in sepas 
rate moieties, each of which was cone 
veyed to the usual uses to bar dower. 
The partners at their individual expense 
built house upon portions of the land 
set apart for the purpose. but the other 
expenses relating to the land were paid 
out of the partnership assets. Held, that 
the whole of the land constituted joint 
estate”, 

Lord Justice Turner af page 284 observe 
ed as follows :— 

“Where land purchased is not mere« 
Iy paid for out of the partnership as~ 
sets, but is bought for the purpose of 
being used and employed in the partner 
ship trade, it is scarcely possible to con 
ceive a case in which there could be 
sufficient evidence to rebut the trust, 
and accordingly in those cases we fin 
the decisions almost if not entirely uni- 
form, that the purchased land forms 
part of the joint estate of the partner- 
ship; but where the land is not pur- 
chased for those purposes, the question 
becomes more open, and we have to 
consider whether the circumstances at= 

tending the purchase show that it was 
made on account of the partners indivi- 
dually, or of any one or more of them 
in whose name the land may have been 
bought, ‘These. as it seems to me. are 
the considerations which must guide 
our determination in the cases before 


us”, 

9. In Lindley Law of Partner- 
ship, Twelfth edition. it is stated at 
page 361 as follows:— 

“The mere fact that the property in 
question was purchased by one partner 
in his own name is immaterial if it was 
paid for out of the partnership moneys2 
for in such a case he will be deemed to 
hold the Popo in trust for the firm, 
unless he can show that he holds it for 
himself alone. This represents one in- 
stance of the application of the equi- 
fable principle that property purchased 
out of moneys provided by A and B but 
vested in B alone. is generally held by 
B upon gle is A and B in the propor« 
tions in which they contributed to the 
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purchase money. Upon this principle 
it has been held that land purchased in 
the name of one partner, but paid for 
by the firm, is the property of the firm, 
although there may be no declaration 
or memorandum in writing disclosing 
the trust and signed by the partner to 
whom the land has been conveyed, So, 
if shares in a company are bought with 
partnership money, they will be part< 
nership property, although they may be 
standing in the books of the company in 
the name of one partner only. and al- 
though it may be contrary to the Com- 
pany’s deed of settlement for more then 
one person to hold shares in it”. 


The next decision cited by the learned’ 


counsel is Debi Parshad v. Jai Ram 
Dass, AIR 1952 Punj 284. That was a 
ease of a lease. The learned Judge 
after referring to Section 14 of the 
Partnership Act stated as follows:— 


“In the Indian Partnership Act by 
Pollock and Mulla, 1st Edition, at 
page 40. the statement of law on the 
point under consideration is stated to be 
that land bought in the name of one 
. partner, and paid for by the firm out of 
the profits of the partnership business, 
fis partnership property unless a con= 
trary intention appears. In the present 
case payments made ta the lessors are 
shown in the partnership accounts. 

Finding as I do that the partner~ 
ship paid for the lease, the lessee rights 
are partnership property.” 

10, In Sundarsanam Maistri v. 
Nerasimhulu ‘Maistri, (1902) ILR 25 
Mad 149 the following observation was 
relied upon :— 

“It was further contended by the 
Jearned Advocate General that the three 
years period of Limitation prescribed by 
Article 106 would. be inapplicable to 
houses and lands purchased by the first 
defendant from the profits of the part- 
nership. This contention would cer- 
tainly hold good if it had been alleged 
and proved that, from time to time, 
portions of the assets of the partner~ 
ship were, by the agreement of the part< 
mers, withdrawn from the partnership 
and converted into land or house to be 
owned by the partners as co-owners. . 


In the absence, therefore. of any 
such allegation and proof, lands ‘and 
houses bought in the name of one partner 
and paid for by the firm or from the 
profits of the partnership business are 
prima facie partnership property. 

The case is therefore governed by 
the ordinary rule that, unless a con« 
trary intention appears by express 


agreement. or by the nature of the. 


transaction, property bought with money 
belonging to the firm. is deemed to have 
“been bought on account of the firm,” 
{Bank of England case was referred to), 


-vance purchase-money jointly and 


C. R. R. Gowder v. C. P, Naniappa (Raghavan J.) [Prs, 9-12] Mad, 183 


11, In Snell’s Principles of Equity. 
Twenty-fifth edition, at page 165, the 
following passage was relied upon by 
the learned counsel for the appellant:— 

“Another common case of an ims 
plied or resulting trust is where on a 
purchase property is conveyed into the 
mame of someone other than the pure 
chaser. . 

“The clear result of all the cases, 
without. a single exception, is that the 
trust of a legal estate, whether freehold, 
copyhold. or leasehold; whether taken 
in the names of the purchasers and 
others jointly, or in the names of others 
without that of the purchaser: whe 
ther in one name or several; whether 
jointly or successive, results to the man 
who advances the purchase-money. This 
is a general proposition supported by 
all the cases, and there is nothing to 
contradict it; and‘it goes on a strict 
analogy to the rule of common law, 
that where a feoffment is made without 
consideration, the use results to the 
feoffer. : 

The doctrine applies to pure per- 
sonality as well as land. It also ap- 
plies where two or more persons a 

e 
purchase is taken in the name of one 
only, in which case there is a‘ resulting 
trust in favour of the other or others 
as to so much of the money as he or 
they advanced”, 

12. . In the present case the pro- 
perty in question was purchased in 1909 
and Desai Gownder was living in the 
property. Ramiah was also associated 
with Desai Gownder even during his 
lifetime and he was living in the same 
property. After the reconstruction of 
the house by ultilisation of partnership 
funds. Ramiah one of the partners of 
the firm was living in the same pro- 
perty. The mere fact that it was not 
shown in the balance-sheets of the firm 
as partnership property, will not alter 
the character of the property and the 
further circumstances that the Arbitra- 
tor who decided the disputes between 
the plaintiff and his brothers made an 
award on basis that the suit property 
is the separate property belonging to 
Ponniah and divisible among the. plain- 
tiff and others also will (not) alter the 
character of the property. The fact 
that the suit property was the subject 
of division will not alter the character 
of the property, as there is no decision 
on that question. The mere fact that 
the muchalika by the three brothers re- 
questing Sri. C. S. Rathinasabapathy 
Mudaliar to effect a division’ was attest- 
ed by Ramiah will not amount to an 
admission that the suit property be- 
longed to Ponniah alone, On the other 
hand. Ramiah’s occupation of the suit 
house even prior to the death of Desai 
Gownder is a circumstance to be taken 
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into account in ascertaining whether 
the plaintiff is the owner, 


Under Section 110 of the Evidence 
Act when the question is whether any 
person is owner of anything of which 
he is shown to be in possession, the 
burden of proving that he is not the 
owner is on the person who affirms 
that he is not the owner. The plaintiff 
is now asserting that he is the owner 
and it is for him to establish his title. 


The facts established in the case do now. 


show that the plaintiff has established 
that Ponniah had exclusive title to the 
suit property. On the other hand. the 
various circumstances. viz. Ramiah’s 
continued occupation of the suit pro« 
perty. his signing the plan submitted 
to the Corporation Exs, D.14 and D.18 
showing that he is the owner of the 
property. that the demand on him for 
payment of corporation dues. quit rent 
demands etc., and his payment thereof 
for a long period, that the performed 
Graha Pravesam ceremony after the 
construction ‘of the suit house in his 
mame and fixing of marble tablet on the 
wall of the suit house in his name and 
of his naming building as “Ayodhya” 
when admittedly Ponniah and his wife 
and the members of his family were 
. present at the Graha Pravesam func- 
tion in addition to the circumstances 
enumerated above all negative the plain- 
tiffs claim of Ponniah’s exclusive owner- 
ship. The issue of quit rent receipts 
Exs. P.47. P.49 and P.51 and demand 
notices in the name of the plaintiffs 
father appears to have been got up as 
a result of the correspondence between 
the plaintiff and the authorities without 
reference to Ramiah or the defendants 
and that by itself in our opinion is not 
of much consequence. 


13. The learned counsel for the 
respondent commented upon the second 
defendant’s admission that the suit pro- 
perty has not been dealt with as an as« 
set of the Madras firm. The said ad- 
mission could only be read along with 
the balance-sheets on‘the basis of which 
this admission could have been made 
and not on the real facts of the case. 
The learned counsel for the respondents 
further commented upon the non-exami-~ 
mation of the first defendant. In our 
opinion. this will not matter. as the 
burden is only upon ‘the plaintiff to 
establish his title to the suit property. 
The learned counsel for the respondents 
referred to the claim of the third partner 
T. S. Rangaswami Iyengar in his letters 
dated 14-6-1955 and 14-7-1955 raising a 
question as to why the amount standing 
to the credit of S. N. P. Desai Gownder 
was not charged with interest and for 
a valuation of the stock as on 1-4-1956. 
Ramiah in his letter Ex. P.27 dated 
31-8-1955 addressed to S. N. P. Desai 
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Gownder stated that it was nat possible to 

e the market value of all the assets 
as on 1-4-1955 and in order to ward off 
a possible suit by Rangaswami Iyengar, 
offered to pay Rs. 17.000/- in settlement 
of the claim. If the suit property was 
mot the partnership property, there was 
mo reason why Ramiah should have 
been afraid of a claim from the other 
partner Rangaswami Iyengar and his 
anxiety to foreclose the claim by pay- 
ment of Rs. 17,000/-, This in our opi-+ 
nion amply shows the suit house is 
partnership property. 


14, Taking all the relevant cir~ 
. cumstances into account and the fact 
that Ramiah was throughout a partner 
of the firm residing in the suit property, 
as such partner. we have no hesitation 
in coming to the conclusion, that the 
suit house is partnership property. The 
third partner’s account was settled -and 
thereafter the partnership consisted of 
only the representatives of Ponniah and 
Ramiah and even between them all other 
properties were divided. The suit house 
is thus the only property liable to be 
divided between the plaintiff and the. 
defendants and we hold that they are 
entitled to a half share each. 

15. The result is the suit house 
has to be divided into two shares, the 
plaintiff taking one such share and the 
defendants the other. To avoid divi- 
sion of the house we called upon the 
respondents’ counsel his client not be- 
ing a resident of Madras. to value the 
house so that the defendants. who are 
in possession, could retain the house and 
pay the value of other half share to the 
plaintiff. But the respondents through 
their counsel stated that they_ were 
equally anxious to have possession of 
the house. In the above circumstances 
there is no alternative other than to 
divide the house into two shares. The 
question as to the feasibility of division 
will be’ decided in appropriate proceed- 
ings. 

16. The other remaining question 
deals with the maintainability of the 
suit without obtaining probate or Letters 
of Administration prior to the institu- 
tion of the present. suit C. S. No. 30 of 
1961 which was filed on 5-5-1961. The 
plaintiff anticipating an obiection from 
the defendants filed O, P. No. 80 of 1963 
on 28-1-1963. The said O. P. is for the 
grant of Letters of Administration with 
a copy of the Will dated 18-4-1914 an- 
mexed and being limited to the Madras 
house which is the subject-matter of 
C. No. 30 of 1961. Before dealing 
with the maintainability of the suit. we 
_ will consider the validity of the will. ` 

17. The trial Judge went into the 
truth and validity of the Will and held 
that the Will of Desai Gownder dated: 
18-4-1914 is true and valid and the 
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plaintiff is entitled to the grant of Let- 
ters of Administration even without the 
production of the original Will of Desai 
Gownder. The original Will appears to 
have been filed in O. S. No. 8 of 1948 
on the file of the Sub Court, Coimba~ 
fore and was taken return of after the 
suit was disposed of and the case of the 
plaintiff is that he lost the Will subse- 
quently, There is no reason why the 
plaintiff who got back the original Will 
from the Court should suppress the ori- 
ginal Will and rely on a registration 
copy. if really the original Will was 
available with him. The learned Judge 
‘went into the question whether the ex- 
ecution of the Will by Desai Gowder 
was in a sound and disposing state of 
mind, P. W. 2 aged 80 years. who was 
present at the time of the execution of 
the Will, was examined and as all the 
attesting witnesses are dead, the learned 
Judge relied upon the evidence of 
P. W. 2. We see no reason to differ 
ffrom the finding of the learned Judge 
that the Will was duly executed while 
Desai Gowder was in a sound and dis- 
posing state of mind, 


Further the original of the said 
{Will appears to have been filed in a 
later litigation commenced by Boram= 
mal widow of a nephew of Desai Gow~ 
der for enhancement of maintenance. 
Though Ponniah was. not specifically re- 
ferred to as an executor in the said 
Will. he is a residuary legatee and is 
entitled to all the properties of Desai 
Gowder after the lifetime of his widows 
subject to the dispositions made by 
the testator. The last widow of 
Desai Gowder died in 1948. The plain- 
tiffs father Ponniah did not obtain 
probate or Jetters of administration with 
the Will of Desai Gowder annexed. 
though he administered the estate of 
the deceased Desai Gowder. The ad= 
ministration of the estate has not vef 
been completed. The learned trial Judge, 
therefore, held that the sons of Ponniah 
will be entitled to apply for letters of 
‘Administration with a copy of the Will 
of Desai Gowder annexed either under 
Section 232 or 233 of the Indian Suca 
cession Act. The plaintiffs ‘younger 
brother S. N. Ponmah Rajan died in 
1961 a the plaintiffs elder brother 
N, S. Desai has sworn to an affidavit 
stating Fat he has no objection to the 
grant of letters of Administration to the 
plaintiff, 

18; The next question which was 
raised was whether the plaintiff will be 
entitled to grant of letters of Adminis< 
tration limited to the suit house and 
whether the suit is not maintainable -as 
the administration of the estate is over, 
fn view of the fact that the administra« 
tion of the estate of Desai Gownder re- 
~ lating to the suit house is not over yet, 
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the learned -Judge rightly held that the 
plaintiff is entitled to the grant of Let- 
ters of Administration. The contention 
of the learned counsel for the appellant 
is that the probate or Letters of Ad- 
ministration not having been obtained 
Prior to the institution of C. S. No. 30 
of 1961, the said suit is not maintainable. 

19. The learned counsel for the 
appellant relies upon the Full Bench 
decision in Ghanshamdoss Narayandoss v. 
Gulab Bi Bai, (1927) TLR 50 Mad 927 
=(AIR 1927 Mad 1054) (FB). PAE a 
defendant resisting a claim made by the 
plaintiff as heir-at-law was held not en- 
titled to rely in defence on a Will ex- 
ecuted in his favour at Madras in res- 
pect of property situate in Madras, when 
the Will is not probated and no Letters 
of Administration with the will annexed 
had been granted, Section 187 of the 
Indian Succession Act corresponding t 
Section 213 of the Act XXXIX of 1938 
was held to be a bar to every one claim- 
ing under such a will, whether the 
plaintiff or the defendant. 

20. In Chandra Kishore Roy v. 

Prasanna Kumari Desai, (1911) ILR 38 
Cal 327 (PC) the Judicial Committee 
held that so long as the compliance with 
Section 187 of the Indian Succession 
Act. 1863. was prior to the decree, the 
fact that it was obtained after institu- 
tion of the suit made no difference. In 
Charu Chandra Pramanik v. Nahush 
Chandra Kundu, ILR 50 Cal 49 = 
(AIR 1923 Cal 1) the above decision of 
the Privy Council was referred to and 
followed. It is unnecessary to refer to 
the further decision cited by the learn- 

counsel. In the present case the 
Letters of Administration was granted 
prior to the decree in C. S. No. 30 of 
1961. We, therefore see no substance 
in the contention put forward by the 
learned counsel for the appellant, 

21. The learned counsel for the 
appellant further contended that the 
grant of the Letters of Administration 
in respect of the suit house is illegal. 

this connection the rann couina 
cited the judgment in K. Partha- 
sarthi Naidu, ILR ri “Mad. 36 = 
(AIR 1955 Mad 411) wherein theïr 
Lordships held that the petitioner could 
not be granted Letters of Administra- 
tion in respect of his share of property 
and that probate or letters of adminis- 
tration with or without the Will an- 
mexed must, as a general rule, relate to 
all the properties, that is. the entire 
estate of the deceased. and only in ex- 
ceptional cases falling under Sections 254 


to 257 of the Indian Succession Act 
(XXXIX of 1925). could probate or 
letters of Administration, limited to 


specific items or a fraction of the estate, 
be granted. In this case the estate o 
the deceased was administered without 

obtaining a probate or letters of ad~ 
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ministration and the only property in 
respect of which the administration is 
not completed is the suit house. In the 
above circumstances we consider that 
the learned Judge was right in grandee 
Letters of Administration with the W: 
annexed in respect of the suit by 

22. We see nothing illegal in the 
grant of Letters Administration in res- 
pect of the suit house, which is the only 
property of the testator in Madras 
City. We. therefore, see no substance 
in any of the contentions raised by the 
learned oe for the respondent, 

23. In the result, the decree in 
C. S. No. 30 of 1961 is modified by de- 
claring the plaintiffs half right in the 
suit property. The plaintiff will be 
entitled to damages for use and occu~ 
pation of the half share in the suit 


house from the date of the plaint till - 


delivery of possession (i.e) half of 
Rs. 300/- after meeting his share of the 
taxes for the said period. Subject to 
the above modification. the appeal O.S. 
A. No. 26/65 is dismissed in other res- 
pects. There will be no order as to 
costs throughout, 


24. 0. S. A. No 5X of 1965 fs 
dismissed. There will be no order as 


to costs, 
Order accordingly. 
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RAMANUJAM, J.: An extent of 
41.97 acres in Survey Nos, 272, 280, 286, 
287, 288. 294, 295. 299, 300, 302 and 306 
to 308 in Putur village was originally 
requisitioned under the Madras Requisix 
tioning and Acquisition of Immoveable 
Property Act, 1956. for establishing a ` 
State Seed Farm, by a notification dated 
31-10-1962. The. Lands were taken pos+ 
session of by the State on 24-1-1968. 
Subsequently the State acquired the 
lands under the provisions of the said 
Act. While awarding compensation for 
the lands acquired the competent aus 
thority, the District Revenue Officer, 
Saidapet, grouped the lands under three 
heads: (1) wet lands 4.55 acres, (2) 
Manavari lands 14.01 acres and (3) dry 
lands 23.41 acres, Out of the wet lands 
7 acres were:treated as vacant site with 
certain structures and the rest 4.48 acres 
were valued at Rs. 35 per soa based on 
the basis of a sale deca Ex, 3 dated 
27-8-1962 relating to S. No. TA As 
regards Manavari lands, out of the ex- 
tent of 14.01 acres the competent aus 
thority found that actually 13.57 acres 
were being cultivated with paddy and 
therefore, he treated it more or less as 
wet d and fixed a compensation af 
Rs, 31 per cent based: on Ex. B.4 dated 
19~-2-63, which dealt with S. Nos, 402 & 
396. Out of dry lands of 23.41 acres the 
competent authority found that 5.44 acres 
have been actually irrigated with well 
water and paddy is raised. For those 
lends he has fixed Rs. 20 per cent as 
the market value based on Ex. B.5 dated 
17-9-1962, dealing with S. No, 10/1 
17.72 acres out of the dry lands were 
found to be cultivated with dry crops 
and therefore he fixed a sum of Rs. 15 
per cent for those lands based on the 
sale deed Ex. B.6 dated 20-7-1961 deal+ 
fing with S. No. 126. As regards the 
balance of 25 cents out of the dry 
lands it was found that it was only 
vacant lands with occasional cultivation 
with dry crops and, for this extent the 
competent authority fixed the value af 
Rs. 10 per cent. The competent autho- 
rity thus fixed the compensation for 
the entire lands acquired only on the 
basis of the existing sale deeds in and 
around the locality. When the matter 
was referred to the arbitrator (District 
Judge) at the instance of the appellang, 
he also adopted the same basis. But he 
however increased the value fixed by. 
the competent authority slightly in res- 
pect of all the categories of lands: as 


shown in the statement given belowsn 


i 


_ therefor. 
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S. No. Nature Area Value fixed by competent Award by Court Claim in appeal 
A. G authority, per. cente per. cent. Rs. 
: Rs. Rs. 
2B Wet 448 85 49 80 
95-A 
300-2 » 0.7 10 12 80 
802.A 
288.8, 4, 5} "f Manavarl 18.57 SL 35 80 
2121 J. Paddy 
LU cultivation 
mA Te er 
272.3, 280, T Dry 5.44 20 24 80 
287.2 268.1 a, 
Dy Own 
3, 208-2 sown 0.73 12 15 45 
807-2, 808 } Rainfed 0.25 10 12 45 
z dry 
erops 





2. In the lands acquired, there 
were five wells, one in each of the survey 
numbers 280, 299/1, 298/3. 302/1A and 
307/2. The competent authority valued 
all these wells and fixed compensation 
There were certain structures 
such as cattle shed, pump set ete. in 
S. No. 298/2, a cattle shed in S. No. 307 
and a pump set ïn S. No. 307/2 and those 
structures were also valued by the arbi- 
trator. The appellant was aggrieved 
against the valuation fixed by the com- 
petent authority in respect of the two 
wells situate in S. Nos, 293/3 and 307/2 
alone, and the Court enhanced the value 
of these two wells to Rs. 5,000 each. Not 
satisfied with ‘the compensation fixed by: 
the lower Court (arbitrator) for the 
lands, structures and wells, the appel- 
lants are before this Court in A. S. 778 
of 1967. They claim compensation at the 
mate of Rs, 80 per cent in respect of lands 
which are cultivated with paddy and at 
the rate of Rs. 45 per cent. for the other 
lands in which admittedly dry crops are 
raised. The appellants claim an 
enhanced compensation of Rs. 23,870 for 
the structures and wells in addition to 
the sum of Rs, 26130-15 already award- 
ed by the lower Court. Hence the ques- 
ition in the said appeal is whether the 
valuation fixed by the Court for the 
lands, wells and structures is proper 
and reasonable, 


3. In A. S. 779 of 1967 the ap- 
pellants claim a higher recurring com= 
pensation of Rs, 30,000 for the period of 
requisition as against the sum of Rupees 
113,686-76 fixed by the competent autho- 
rity and affirmed by the arbitrator. 


4. While these appeals were taken 
up for hearing at an earlier stage the 


-appellant pleaded that the compensation 


should be fixed on the capitalisation 
method based on the annual income from 
the properties as the sale deeds filed in 
the case by both the parties were not 
comparable, But no material had been 
placed either before the competent 
authority or before the arbitrator by 





either of the parties to show the actual 
income from the properties. and both of 
them sought the valuation to be fixed on 
the basis of the sale deed filed by them 
and not on any other basis. As we felt 
that the relevant data as to the net income 
from the properties was necessary if the 
appellants claim for compensation on 
the basis of capitalisation of the income 
fs accepted, we called for a finding from 
the lower Court as to the probable net 
annual income from the lands acquired. 
The lower Court has rendered a finding 
after taking evidence. both oral and 
documentary, adduced on either side to 
the effect that the gross income from the 
lands at the time of the acquisition was 
about Rs. 31275, that after deducting 
1/3rd out of this towards the cost of cul- 
tivation if the lands had been personal- 
ly cultivated the net income would be 
Rs. 20850, but that if the land had been 
leased out to the tenants the net income 
would be Rs. 12510. 

5. The learned Government Plea- 
der appearing for the State raised a two- 
fold preliminary objection at the time 
of the hearing of the appeals. and 
(1) that the appellant cannot seek a dif~ 
ferent mode of valuation, when he did 
mot seek capitalisation method to be 

. adopted either’ before the competent 
authority or before the lower Court and 
(2) that in any event. when there are 
comparable sale deeds available in res- 
pect of the lands in and around the 
locality. the capitalisation method cannot 
be adopted. The learned Government 
Pleader, takes us through the provisions 
of Sections 8 (2) and 8 (3) of Madras 


` Act 42 of 1956 and states that income 


is relevant for fixing compensation for 
lands requisitioned under Section 8 (2) 
while for fixing of compensation for the 
lands acquired under Section 8 (3) in- 
come is not taken into account, He 
specifically refers to clause (a) of Sec- 
tion 8 (3) which is as follows:— 

“The price which the requisitioned 
property would have fetched in the open 


market if it had remained in the same 
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condition as it was at the time of re- 
quisitioning and been sold on the date 
of acquisition...” 

And submits that it is not possible fo 
bring in the notion of market value in 
the light of Section 23 of the Land Acqui- 
sition Act while interpreting Section 8 
(3) (a) and that the only basis that can 
be adopted for fixing the compensation 
under Section 8 (3) (a) can only be on 
the basis of the sale deeds and not on 
the basis of capitalisation of income. We 
feel that as we are accepting the second 
contention advanced on behalf of the 
State that whenever there are compar- 
able sale deed with reference to similar 
lands. in the locality in or about the time 
of the acquisition, the capitalisation 
method cannot be adopted. it is not 
mecessary to decide the question as to 
whether the income basis could or could 
not be adopted under Section 8 (3) (a) of 
the Act for fixing the compensation for 
the lands acquired. In Raja Vyricherla 
Gajapatiraiu v. Revenue Divisional Of- 
ficer, Visagapatnam, AIR 1939 PC 98 the 
Judicial Committee had observed in 
dealing with the question of fixing the 
market value under Section 23 (1) of the 
Land Acquisition Act thus— 


“There is not in general any market 
for the land in the sense in which one 
speaks of a market for shares or a mar- 
ket for sugar or any like commodity. 
The value of any such article at any 
particular time can readily be ascertain- 
ed by the prices being obtained for simi- 
Jar articles in the market. In the case 
of land. its value in general can also 
be measured by a consideration of the 
prices that have obtained in the past for 
land of similar quality and in similar 
position; and this is what must be meant 
in general by ‘the market value’ in Sec- 
tion 23.” 

In _Sub-Collector, Rajahmundry v. 
Parthasarathi. AIR 1942 Mad 739 a Bench 
of this Court has held that the capitali- 


sation method could be adopted only as- 


a last resort and that relevant observa 
tion is extracted below: 

“After all the function of the Court 
in awarding compensation is to ascertain 
the market value of the land at the date 
of the notification under Section 4 (1). 
Where definite material is not forth- 
coming either: in the shape of sales of 
neighbouring land at or about the date 
of the notification or otherwise, the Court 
can only proceed to do the best. it can 
under the circumstances, In the pre- 
sent case we think we shall not be erring 
on the wrong side if we may say that 
the market value should be fixed by 
eapitalising the net annual income at 
20 years’ purchase.” 


6. In State of Kerala v. P., P. 
Hassan Koya. AIR 1968 SC 1201. the 
Supreme Court had said that in instance 
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of sale which is proximate in time to the 
Gate of the notification under S. 4 (1) 
of the Land Acquisition’ Act in respect 
or land similarly situate and with similar 
advantages and which is proved to be a 
transaction between a willing vendor and 
a willing purchaser would form a reli-+ 
able guide for determining the marke? 
value. In that case the Supreme Courf 
adopted the method of capitalisation of 
return in the case of acquisition of land 
with buildings as there was no reliable 
evidence of instances of sales of similar 
lands with buildings proximate to the 
time of the date of the notification under 
Section 4 (1). In State of Gujarat v. 
Vakhatsinghji, AIR 1968 SC 1481, the 
Supreme Court again had reiterated thaf 
the market value to be fixed under Sec+ 
nee 23 (1) of the Land Acquisition Act 


_ “the amount which the land if sold 
in the open market by a willing seller 
might be expected to realise. In the 
case of land the market value is gene- 
rally ascertained on a consideration of 
the prices obtained by sale of adjacent 
lands with similar advantages. Where 
there are no sale of comparable lands, 
the value must be found in some other 
way. One method is to take the annual 
income which the owner is expected to 
obtain from the land and to capitalise if 
by a number of years’ purchase.” 

Therefore. we are of the view that when 
there are comparable sale deeds which 
could form a proper basis for finding 
out the value of the lands as on the 
date of the acquisition. the method of 
capitalisation of income could not be 
adopted. As a matter of fact both the 
parties went before the competent autho- 
tity as well as the arbitrator and sought 
the fixation of the value of the lands 
only on the basis that of the existing 
sale deeds in relation to the lands situate 
nearby and it is only before this Court 
the appellant has made an attempt to 
have the compensation fixed by adopt- 
ing the method of capitalisation of in- 


. come by filing additional grounds of ap+ 


peal. Therefore we proceed to see whe- 
ther the value fixed by the lower Court 
is just and fair having regard to the pre= 
valent prices of lands in the locality. 


7. As already stated, the com= 
petent authority classified the lands into 
three categories, that is wet lands, 
manavari lands and dry lands and treat+ 
ed portions of the manavari lands as 
well as dry lands as jands wherein wet 
cultivation was carried on by tbe ap- 
pellant before the date of acquisition, 
But, in our view. there is no reason for 
differentiating the lands which are put 
to the same use and which practically 
yield the same income to the owner. 
The mere fact that some of the lands 
where wet cultivation was carried on 
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has been registered as wet and the others 
as manavary or dry in the Government 
records will not make the actual user 
of the lands as irrigated lands different 
from wet lands. In this case it is not 
fn dispute that there were five wells in 
the entire lands acquired out of which 
a well situate in S. No, 293/3 had an 
electric motor of 5 HP and a well in 
S. No, 307/7 had an electric motor of 
15 HP both of which having copious 
supply of water. It is also in evidence 
that the appellant had been selling water 
from these two wells to others owning 
lands nearby for irrigation of their lands. 
Therefore we feel that all the lands 
which were being used for wet cultiva- 
tion should be treated alike notwithstand- 
ing the registration of the lands either 
as wet. manawari or dry. It is true that 
the lands registered as well will have a 
right to receive water from a Govern~ 
ment source of supply. But. in this case 
it is not the case of the State that the 
lands registered as manavari and dry 
and which have been actually put to wet 
cultivation suffered for want of water 
from the wells. When the appellant had 
sufficient number of wells to irrigate his 
lands with wet crops the mere fact that 
such lands were registered as manavari 
or wet in the Government records would 
not make any difference in fixing the 
valuation. Therefore, we intend treating 
all the lands which were used for raising 
wet crops as wet lands. Hence on the 
basis of the finding given by the com- 
petent authority 4.48- acres in group 
1, 18.57 acres in group 2 and 5.44 acres 
fn group 3. should be treated alike for 
the purpose of valuation. That leaves a 
balance of 17.72 acres of dry lands and 
76 cents of vacant sites wherein certain 
structures existed and left uncultivated. 


8. Then coming to the valuation, 
the competent authority has adopted the 
sale deed Ex. B-3 dated 2-8-82, in res- 
pect of S. No. 195/2 which was sold at 
the rate of Rs. 30 per cent as the basis 
for fixing the value of wet lands. S. 
No. 195/2 covered by the sale deed Ex. 
B-3 is somewhat distant from the acquir- 
ed fields and it has not been shown that 


any well existed in that land. The land: 


has to mainly depend upon for irriga- 
tion the supply of water from the Putlur 
Eri. It is also situate farther away from 
the Jake than the acquired fields. There- 
fore. we feel that the sale deed Ex. B-3 
cannot be taken as a reliable basis for 
fixing the value of the wet lands, Similar- 
ly, Ex, B-2 dated 27-8-1962 dealing with 
S. No, 411/3 giving a rate of Rs. 30 per 
cent cannot be relied on. S. No 411 is 
still farther away from the lake than 
the lands in S. No. 195/2 and there also 
there is no well and the land has to 
mainly depend upon the lake water, On 
the other hand, the appellant has pro- 
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duced Exs. A-1, A-2, A-3 and A-4, as 
mere reliable data for the purpose of 
fixing the market value of the wet lands 
acquired. Ex. A-1 is dated 7-12-1963 and 
it is an agreement of sale under which 
48 cents in S. No, 297/1 was agreed to 
be sold at the rate of Rs. 52 per cent. 
and Ex. A-2 is the relevant sale deed 
dated 6-5-1964. Ex, A-4 is an agrec= 
ment of sale dated 20-1-1964, whereunder 
35 cents of lands in S. No. 198/3 has 
been agreed to be sold at the rate of 
Rs. 60 per cent, and the relevant sale 
deed is Ex. A-3 dated 9-4-1964. These 
documents have been attacked by the 
State as having been got up only for 
the purpose of boosting up the value of 
the lands. It is pointed out that the 
agreements Exs, A-1 and A-4 had been 
brought into existence just before 6-1 
1964 the date of notice of acquisition 
under the Act and the stamp papers 
wherein the agreements have been en= 
grossed showed that they had been pur-~ 
chased long before in the name of third 
parties and that there is considerable 
suspicion as to whether in fact the agree 
ments came to be entered into on the 
dates alleged. Exs. A-3 and A-4 are also 
attacked on the ground that the pur- 
chaser thereunder was the nephew of the 
appellant. and therefore they could not 
be taken at their face value, as there is 
sufficient motive for the nephew to boost 
up the orice and put a higher value for 
the lands purchased by him so as to help 
his uncle. Though we are inclined to 
ignore Exs. A-3 and A-4 for the reasons 
and the suspicious circumstances men~< 
tioned by the learned Government Plea- 
der. we are not inclined to ignore Exs. 
A-1 and A-2 which are between third 
parties. There is no motive alleged 
either against the vendor or the pure 
chaser thereunder except the fact that 
the stamp papers used for the agreement 
Ex. A-1 is somewhat of earlier date 
which can be explained by the fact that 
the document writer might have used 
stamps which were immediately avail- 
able, There are no vitiating circumstances 
shown as to why the sale under Ex. A-2 
should be ignored. As a matter of fact 
the land covered by Ex. A-2 practically 
abuts the lands acquired on the east and 
it has got all the advantages which the 
acquired lands had. It was also a rem 
gistered wet land and it had also the 
facility of a well. . W. 2, the pur- 
chaser under Ex, A-2 says that he has 
been raising three crops in that land 
after his purchase. We therefore see no 
reason as to why the rate fetched under 
Ex: A-2 for the neighbouring land should 
not be adopted for fixing the value of 
the wet lands. But we cannot ignore 
the basic fact that Ex. A-2 covered only 
a small piece of land of 48 cents and the 
lands acquired are extensive fields hav- 
ing a total extent of 41-97 acres. It is 
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well known that large and extensive 
block of land cannot fetch the same 
price as a small bit of land will fetch 
though with similar advantages, Giving 
due allowance for that fact and adopt- 
ing the rate paid under Ex. A-2, we fix 
the value of the lands which were put to 
bad cultivation at the rate of Rs, 50 per 
cent. 

9 In respect of the dry lands 
which is of the extent of 17.72 acres, 
the competent authority. awarded Rs, 12 
per cent and the Court (arbitrator) in- 
creased it to Rs. 15 per cent and the 
basis adopted, as already stated. was the 
sale deed Ex, B-6, dated 20-7-1961 relats 
ing to S. No. 126. It ig seen that S. No. 
126 is very far from the acq lands 
and it has not been shown to have the 
same advantages as the acquired lands 
which practically abuts the Putlur tank, 
We therefore feel that the value of dry 
lands cannot be based on Ex, B-6. We 
have already seen that the dry lands form 
part of a compact block along with the 
wet lands of the appellants, and a por- 
tion of the same has already been con~ 
verted as wet with the help of the well 
water. If there is copious supply of 
water in the five wells which have been 
acquired, there is a possibility of the 
dry lands being converted into either 
garden lands or wet lands. Even other- 
wise, the evidence of the appellant is to 
the effect that commercial crops like 
ground-nuts were being raised in these 
dry lands. The appellant’s evidence 
which has not been controverted on this 
aspect Is as follows: 


“I used to cultivate both dry and 
wet in the remaining 17 acres and 17 
cents. The soil is a bit inferior. It is 
now sandy. If ground-nuts are grown 
there will be good yield. It is in one 
RA with the wet lands. There are two 
we 


Tt Is only because of these circumstances, 
the lower Court oe the value of 
dry lands from Rs. 12 to Rs. 15. But, 
in our view. the reasonable and proper 
value will be about Rs. 20 per cent hav- 
ing regard to the document, Ex, B-5 
dated 17-9-1962, relating to a dry land 
S. No. 10/1 which had been sold. at the 
rate of Rs.. 20 per cent. As regards the 
rest of the extent which has been taken 
as vacant sites with structures etc, the 
competent authority fixed the value af 
Rs. 10 and the Court below has awarded 
Rs. 12 per cent. We are of the view 
that no distinction need be made between 
the dry lands and this extent of land 
which has also been classified as dry 
lands but left vacant or fallow without 
cultivation for the purpose of erecting 
structures etc. In our view the resulf 
will be the appellant will be entitled to 
get compensation for 23.49 acres at the 
rate of Rs. 50 per cent and for 18.48 acres 
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which are all treated as one category of 
dry lands at the rate of Rs. 20 per cent, 


10. As regards the enhanced com 
pensation claimed by the appellant for 
the wells and structures, we consider 
that the decision of the lower Court is 
quite justified and the compensation 
fixed is fair and reasonable. a has ace 
cepted the estimate made by P. W. 2, the 
Union Engineer in Exs., B-9 and B-10. as 
they were based on Government scheduls 
ed rates as against estimated value given 
by €C. W. 4 in Ex, A-18 series. We ses 
no reason to differ from the lower Court 
in this regard. The appellants contend 
that they are entitled to get some 
more for the two wells situate in S. Nos. 
298/3 and 307. It is seen from the data 
given by R. W, 2 as also the data given 
by C. W, 4 that the soil is sandy. There- 
fore the cost of digging the well may not 
be much as that of a well dug in a rocky 
soil, The Court below has accepted the 
value fixed by the competent authority 
in respect of the wells, except the wells 
in S. Nos, 289/3 and 307/2 which had 
copious supply of ‘water and raised their 
value to Rs. 5,000 each. We do not sea 
any justification to further enhance the 
value of the said two wells or the other 
wells acquired any further. In our view 
Rs. 5,000/- awarded for each of the two 
wells is just and fair, 


11. The learned counsel for the 
appellant says that he is entitled to in~ 
terest for the compensation awarded. The 
Court below has not awarded any in- 
terest, presumably on the basis that the 
statute does not provide for payment: of 
any interest. But it has been held in 
Satinder Singh v. Umrao Singh, AIR 
1961 SC 908 with reference to the pro- 
visions of the East Punjab Requisition 
of Immovable Property (Temporary 
Powers) Act (48 of 1948) that a person 
whose lands have been acquired under 
that Act is entitled to interest from the 


-date of acquisition either on equitable 


grounds or under the provisions of the | 
Interest Act. We have also followed that 
decision and awarded interest at 4 per 
cent in a case arising under the provi- 
sions of Madras Act 42 of 1956 in A. S. 
1192 of 1964, There we have held, after 
referring to the decision in Attakoya v. 
Kunhikoya, ILR (1940) Mad 50 = (AIR 
1939 Mad 877) and the decision of the 
Supreme Court above referred to. that 
if a person is compulsorily kept away 
from the possession of his property then 
lhe would be entitled to the payment of 
such compensation therefor. and if there 
fs a delay in the grant of such compen« 
sation he will be entitled in equity to 
interest on the quantified amount even 
though such quantification was done later 
and that he will be entitled to Interesf 
as per Section 1 of the Interest Act. We 
therefore hold that the appellants are 
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entitled to interest on the compensation 
paid at 4 per cent. per annum. 

12, The appellants’ counsel then 
contends that the appellants are also en~ 
titled to a solatium of 15 per cent, as 
is normally given in cases under the 
Land Acquisition Act. But we are of the 
view that as the provisions of the Madras 
Requisitioning and Acquisition of Im- 
movable Property Act, 1956 is silent on 
the question of solatium. it is not pos- 
sible to grant solatium of 15 per cent. 
along with the 
analogy of the Land Acquisition Act. In 
the decision rendered by us in Ramasami 
Naidu v. State of Madras, 84 Mad LW 
19 = (AIR 1971 Mad 297) we have held 
that solatium of 15 per cent. is not pDay- 
able in cases of acquisition under Madras 
Act 42 of 1956. Therefore, following that 
decision, we hold that the appellants are 
mot entitled to the payment of solatium 
of 15 per cent. on the compensation fixed 
for the lands in question. 

13. As regards the compensation 
payable to the appellants for the period 
of requisition, the competent authority 
fixed a sum of Rs, 13,686-76 and the 
lower Court accepted the same as: fair 
and proper, having regard to the evi~ 
dence of R. Ws. 1 and 2 and C. W. 5. 
We also feel that the recurring com= 
pensation fixed for the period of requi- 
sition is fair and reasonable. Under 
Section 8 (2) of the Act. the amount of 
compensation payable for the requisition~ 
ing of any property shall consist of a 
recurring payment of a sum equal to the 
rent which would have been payable for 
the use and occupation of the property 
if it had been leased out for that period. 
The proviso to Section 8 (2) provides that 
in case of cultivable lands, such rents 
shall be fair rent payable under the 
Madras Act XXIV of 1956. The finding 
rendered by the lower Court in pursu~ 
ance of our decision on the question of 
income after considering the oral and 
documentary evidence specifically adduc~ 
ed by the parties. shows that if the lands 
hed been leased out by the appellants, 
their rental income would be Rs. 12,510 
being the 40 per cent of the gross-in~ 
come which is found to be Rs. 31,275. 
In the light of the finding given by the 
lower Court, we find that recurring com= 
pensation fixed by the competent eautho-~ 
rity and confirmed by the lower Court 
does not call for any interference, 

14. . The result is A. X No. 778 of 
1967 is partly allowed and A. 5. No, 779 


of 1967 is dismissed. The appellant in. 
- A. S. 778 of 1967 will get proportionate 


costs in this Court, There will, however, 
be no order as to costs in A, S. 779 of 


1967. 
Order accordingly. 
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SADASIVAM, J.:— The main ques 
tion for consideration in this appeal is 
whether or not a valid wakf has been 
created under the preliminary and final 
decrees in the suit for administration of 
the estate of the deceased S. M. Zacharia 
Sait O. S. No, 159 of 1951. on the file of 
the Subordinate Judge’s Court, Nilgiris. 
Zacharia Sait died in May. 1950 without 


it 
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issues, leaving his widow Saffura Bai, 
two brothers S. A, Rahiman Sait and 
Ismail Sait and his sister Rabia Bai, The 
suit O. S. 159 of 1951, on the file of the 
Subordinate Judge’s Court, Nilgiris. was 
filed by S. A. Rahiman Sait against the 
other heirs of his brother Zacharia Sait 
and some creditors of the estate- of 
Zacharia Sait and it ended in a com- 
promise, as evidenced by the preliminary 
decree Ex. A-5 S, A, Rahiman Sait died 
on 14-2-1952 subsequent to ie * peli 
minary decree on 16-11-1951 and the 
present defendants 1 to 4 and the fifth 
plaintiff, who are the sons and daughters 
of S. A. Rahiman Sait, were impleaded 
as his legal representatives and as plain- 
tiffs 2 to 6 in that suit. Saffuna Bai, 
the widow of Zacharia Sait, also died in 
1953. On 14-2-1955 there was a final 
decree in O. S. 159 of 1951, on the file 
of the Subordinate Judge’s Court, Nilgi~ 
ris. as evidenced by Ex, A-1. The deci- 
sion in the suit depends on the finding 
on the point for determination whether 
a valid wakf has been created in res- 
pect of the suit properties by virtue of 
the following clause 6 of the final decree 
Ex, A-1 which almost is identical in 


terms; as clause 5 of the preliminary 
decree Ex. A-5; 


“It is further ordered and decreed 
that the plaintiff and the first defendant 
to take the following properties free 
from all encumbrances, for the purpose 
of constituting a proper and valid trust 
for establishment of a maternity hanpita] 
in the name of the deceased 
Zacharia Sait.” 


The present suit O. S. No. 104 of 1961, 
on the file of the Subordinate Judge’s 
Court, Nilgiris, has been filed by the 
widow, sons and daughter of Ismail Sait 
and one Hava Bai. one of the daughters 
of S. A. Rahiman Sait. against the other 
daughter and sons of S. A. Rahiman Sait 
and Rabia Bai, the sister of Zacharia 

Sait, for partition of the suit properties 
on the ground that there was no valid 

wakf. One Abdul Kareem. an agent of 
Zacharia Sait, was impleaded as the 
sixth defendant in the suit on the ground 
that he managed the estate of Zacharia 
Sait. The State Wakf Board. Madras, 

was impleaded as the 8th defendant in 
the suit. The suit was contested main< 
ly by the State Wakf Board Madras, and 

the first defendant Abdul Rahiman Sait, 

son of S. A. Rahiman Sait. The learn- 
ed Subordinate Judge found that a valid 
wakf was created by the decree in the 
prior suit for administration and held. 
that the present suit was not maintain- 

able for the said and other reasons and 

dismissed the same. Aggrieved with this 

decision. the fourth plaintiff Mariam Bai 

alone has preferred this appeal implead- 

ing the other parties to the suit as ress 

pondents, 
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2. In paragraph 6 of the plaint 
it is stated that the suit properties were 
taken by the two brothers, S.A, Rahi- 
man Sait and Ismail Sait on account of 


- their share in order to enable them to 


create the intended trust on a future 
date and that there was no immediate 
dedication of-the said property by the 
two brothers to charity. But in para- 
graph 5 of the written statement of the 
contesting first defendant, which has 
been adopted by the State Wakf Board, 
fit is specifically pleaded that the suit 
properties were given to the two bro- 
thers S. A. Rahiman Sait and Ismail 
Sait for the purpose of constituting a 
trust for the maternity benefit in mem- 
ory of the late Zacharia Sait and the 
plaint allegation that the said properties 
came out of the share of the two bro- 
thers has been denied. In fact, the 7th 
defendant Rabia Bai, the sister of 
Zacharia Sait, has pleaded that, by virtue 
of the compromise decree. a valid trust 
was created and that if for any reason 
the Court finds that there was no valid 
dedication of the suit properties for a 
charitable purpose. she is also entitled 
to a share in the suit properties. It is 
true each of the two brothers. S. A. 
Rahiman Sait and Ismail Sait took im- 
movable properties worth Rs. 1,40,000, 
for their respective 6/20th share in the 
estate of Zacharia Sait, whereas the 
widow and sister of Zacharia Sait took 
immovable properties of the value of 
Rs. 2,00.000 and Rs. 1,20,000 for their 
5/20 and 3/20 shares in the estate of 
Zacharia Sait. If the immoveable pro- 
perties of the estate of Zacharia Sait 
were worth Rs. 8 lakhs as would appear 

m the shares given to the widow and 
sister of Zacharia Sait, each of the two 
brothers S. A. Rahiman Sait and Ismail 
Sait should have got immovable proper- 
ties of the value of Rs. 2,40,000. But it 
is not clear how the properties worth 
Rs. 1 lakh alone was set apart for the 
wakt in the administration suit as there 
should be a residue of properties worth 
Rs. 2 lakhs. if each of the two brothers, 
S. A. Rahiman Sait and Ismail Sait took 
properties worth Rs. 1.40,000 and left a 
balance of Rs. 1 lakh ee the fact 
each of the two brothers S. Rahiman 
Sait and Ismail Sait took pave immov- 
able properties of the value of Rupees 
11.40.000 in the estate of their brother 
Zacharia Sait might lend some support 
to the claim of the plaintiffs in the pre- 
sent suit that the suit properties were 
set apart for a trust from out of the pro- 
perties to which the two brothers S. A. 
Rahiman Sait and Ismail Sait were en- 
titled it is not possible to make any such 
inference from the terms of the compro- 
mise decree. It is not stated in the 
compromise decree that the suit pro- 
perties were set apart for the wakf from 
qut of the shares of the two brothers 
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S. A. Rahiman Sait and Ismail Sait. 
Further, it is clear from the compromise 
decree that apart from the immov~ 
able properties allotted to the brothers, 
there was an arrangement under which 
Ismail Sait had to collect the outstand- 
ings due to the estate of his brother 
Zacharia Sait and also discharge certain 
liabilities and pay some amount to his 
brother S. A. iman Sait. The first 
defendant has pleaded in paragraph 6 of 
his written statement that the deceased 
Zacharia was very anxious to constitute 
a maternity charity and this was known 
to all the members of the family and 
the friends and legal advisers of Zacha« 
ria Sait and that it was in deference to 
such wishes that the maternity benefit 
charity was undertaken by the plaintiffs 
and the first defendant in O. S. 159 of 
1951, on the file of the Subordinate 
Judge’s Court, Nilgiris and consented to 
by the other heirs of Zacharia Sait, 


3. D. W, 1 Mohamed Jaffar Abdul 
Rahim Sait is the first defendant in the 
suit and he is the son of S. A. Rahiman 
Sait. He deposed that his father. who 
fled the suit for administration. told him 
and others that he wanted to create a 
trust in the name of his deceased brother 
Zacharia Sait who wanted to create a 
trust and in fact had created some trusts, 
that all the heirs of Zacharia Sait knew 
this and hence they agreed to the com- 
promise which led to tke preliminary 
decree and the final decree in the`ad- 
ministration suit. P. W. 1 Razack Sait | 
is the son-in-law of Ismail Sait. He 
claims to have been present at the time 
of the compromise talks in the prior 
suit. According to him S. A. Rahiman 
Sait gave out that he did not want 
the trust, that Ismail Sait pressed 

to agree and that in order 
to please him, S, A. Rahiman Sait agre- 
ed to the compromise. P. W. 2 Abdul 
Sathar Sait is the son of P. W. 1 and 
he also stated that no trust was created 
in accordance with the compromise in 
the prior suit. P. W. 1 was not a party 
to the compromise in the prior suit and 
P. W. 2 was only a lad of fifteen years 
at that time and their evidence has been 
rightly rejected by the learned Subordi- 
nate Judge. It is clear from the evi- 
dence of D. W, 2 Kalyanarama Iyer, the 
legal adviser of S. A. Rahiman Sait, that 
the compromise was brought about in 
pursuance of the agreement between the 
parties that certain properties should be 
allotted to charity. When the evidence 
of P. W. 1 that S. A. Rahiman never 
wanted to create a trust, was put to 

he categorically stated that nothing 
could be farther from truth. Thus the 
setting. apart of the suit properties for 
charitable trust in the prior administra- 
tion suit was made in pursuance of an 
agreement between all the parties to 
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that suit and it formed the basis of the 
compromise decree. 


4. Though the compromise decree 
[passed in the prior administration suit 
cannot operate as res judicata as a deci- 
sion of a Court in a prior suit, the com- 
promise decree is binding on all the par- 
ties to the administration suit and their 
representatives. In Bhanwarlal v. Raja- 
babu, AIR 1970 Raj 104, it has been held 
that when a judgment has been given in 
a particular case, then in spite of the 
fact that such a judgment is given by 
consent, the cause of action merges in 
the judgment and no further action can 
be brought on that cause, except an ap- 
peal from that judgment or unless that 
judgment is set aside for collusion or 
otherwise. It is pointed out in that deci- 
sion that what has been decided by that 
judgment is final and binding on the 
parties. Here, it has been held in ‘the 
prior admini tion suit that the suit 
properties are trust or wakf properties 
and they were excluded from partition 
among the heirs of Zacharia Sait. It is 
no longer open to the heirs of the two 
brothers of Zacharia Sait to claim that 
the suit properties are not wakf pro- 
perties and are available for partition. 


5. The learned advocate for the ap- 
pellant urged that the parties to the prior 
suit merely intended to create a wakf 
for the establishment of a maternity 
hospital and that this is not sufficient to 
constitute a valid wakf. In paragraph 

_ 188 at page 179 of Mullah’s Principles of 
Mohammedan Law. it is stated that 
where there is neither a declaration of 
wakf nor delivery of possession, a mere 
intention to set apart property for chari- 
table purposes is not sufficient to create 
a wakf, even if the income of the pros 
perties is applied to the intended pur- 
pose. It is clear from paragraph 475 af 
page 499 of Tyabji’s Muslim Law, 4th 
Edn, that a dedication by way of wakf 
may be either oral or in writing and that 
it may be in any appropriate words 
showing an intention to dedicate the pro~ 
perty by way of wakf. Illustrations as 
to what constitutes such valid dedication 
are given at pages 500 and 501 of the 
book. A Muslim can endow properties 
to charities either by creating wakf re~ 
cognised under Mohamedan law. or by 
creating a charitable trust. The distinc~ 
tion between wakfs recognised by Moha~ 
medan law and public charitable trusts 
as contemplated by the English law is 
clearly stated by the Supreme Court in 
Zain Yar Jung v, Director of Endow~ 
ments, AIR 1963 SC 985 at p. 988. It is 
pointed out in the decision that. though 
wakf is different from a seculer trust of 
a public or religious character, there is 
no prohibition under the Muslim Law. 
against the creation of a trust of the 
latter Kind. It has been held in several 
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decisions that the use of the word ‘wakf’ 
is neither essential nor conclusive to 
show the intention to dedicate property, 
Thus in Abdul Razak v. Ali Baksh. AIR - 
1946 Lah 200, 208 it is pointed out that 
all Mohamedan jurists, old and new, are 
agreed that in order to constitute a valid 
wakf it is not necessary that the term 
wakf should be expressly used and that 
any implied expression_is enough for the 
purpose, In Mohamed Kazim v. 
Saghir, ATR 1932 Pat 33, 36 it is pointed 
out that the term ‘wakf’ literally means 
‘detention or stoppage’ and the legal 
meaning of wakf according to the .ac- 
cepted doctrine of the Hanafi school is 
the extinction of the proprietor’s owner- 
ship in the thing dedicated and its de- 
tention in the implied ownership of God 
in such a manner that the profits may 
revert to and be applied for the benefit 
of mankind. It is clear from the same 
page that the appropriation of land or 
other property to pious and charitable 
purposes is sufficient to constitute a wakf 
without the express use of the term in 
the grant, The essentials of a valid wakf 
are clearly stated in that decision. In 
Haji Ishak v. Faiz Mohammed. AIR 1943 
Sind 134, 140, Tyabji. J. has explained 
the meaning of the term wakf and point- 
ed out that a wakf means property 
dedicated to God and that such a dedi-« 
cation can only be for charitable pur- 
poses. It is clear from the decision that 
according to the Muslim law a valid 
wakf is completed as soon as the wadif 
makes a declaration intending thereby to 
effect such a dedication in good faith 
with a real intention of divesting him-« 
self of the ownership of the property 
and that the use of the word wakf is 
not essential and that any appropriate 
words clearly showing such an intention 
are sufficient. It is pointed out in the 
decision that the words ‘this my land 
fs endowed for the poor’ ‘this my land 
waaf ‘this my land is endowed for 
meritorious purposes’ have been held to 
be sufficient to constitute a valid wakf. 
In P. Kutti Umma v. Nedungadi Bank 
Ltd., ILR (1938) Mad 148 = (AIR 1937 
Mad 731) it has been held by a Bench 
of this Court that according to both the 
Shafi and Hanafi schools of Mahomedan 
Law, delivery of possession is not neces< 
sary to validate a wakf which is other- 
wise valid. But as pointed out in Banubi 
v. Narsinga Rao, (1907) ILR 31 Bom 250 
where there has been no actual delivery. 
a reasonably clear declaration is neces 
sary to create a wakf. In Shah Md. Naim 
Ata v. Shamshuddin, AIR 1927 Oudh 113, 
it has been held that so long as it ap- 
pears that the intention of the donor 
was to set apart specific property or the 
proceeds thereof for the maintenance or 
support in perpetuity of a specific object 
or a series of objects recognised as pious 


1973 


by the Mussaiman Law. it amounts to 
a valid and binding dedication, 

_ 6. We shall proceed to discuss the 
: facts of this case bearing the above prin- 
ciples in mind. Clause 5 of the preli- 
minary decree and the corresponding 
clause 6 of the final decree in the prior 
suit clearly provide that the two brothers 
of the deceased Zacharia Sait should take 
the suit properties free of all encum- 
brances for the purpose of constituting a 
proper and valid trust for the establish- 
, ment of a maternity hospital in the name 
of Zacharia Sait. Paragraph 10 of the 
preliminary decree and the correspond- 
ing paragraph 11 of the final decree 
show that the properties were set apart 
for the aforesaid charity and the first 
defendant was directed to keep the other 
heirs and the said properties indemnified 
against all mortgage debts and all sums 
due to the municipal councils, the Gov- 
ernment or the Central Excise depart- 
ment, the Indian Coffee Board and the 
Income-tax department. It is abundant- 
ly clear that all the heirs of Zacharia 
Sait have agreed to constitute two among 
themselves, namely. S, A. Rahiman Sait 
and Ismail Sait. as trustees in respect of 
the suit properties set apart for the 
trust for the charitable object of esta- 
blishing a maternity hospital in the name 
of the deceased Zacharia Sait. Thus the 
heirs of Zacharia Sait divested them- 
selves of any right to share the proper- 
ties, which have been so set apart for 
fhe charitable trust. 


7. The distinction between a mere 
intention to create a trust and a declara- 
tion of trust is clearly brought out in 
the following passage at page 27 of 

Lewin on Trusts‘ 16th Edition :— 


“A trust is mot perfectly created 
where there is a mere intention of creat- 
ing a trust, or a voluntary agreement to 
do so, and the settlor himself contem- 
plates some further act for the purpose 
of giving it completion. On the other 
hand, if the settlor proposes to convert 

elf into a trustee. then the trust is 
perfectly created and will be enforced 
as saon as the settlor has executed an 
express declaration of trust. intended to 
be final and binding upon him; and in 
this case it is immaterial whether the 
mature of the property be legal or equit- 
able and whether it be capable or in- 
capable of transfer. In all cases where 
a declaration of trust is relied on. the 
Court must be satisfied that a present 
irrevocable declaration has been made.” 
I could not be said that the heirs of 
Zacharia Sait. or two of them namely 
S. A. Rahiman Sait and . Ismail Sait, 
merely expressed their intention to esta~ 
blish a charitable trust without actually 
creating a trust, or that they reserved 
any right to revoke the trust. If the 
parties entertained the idea of the pros 
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perties reverting to the estate of Zacharia 
Sait as private properties, they should 
have made a clear provision in the csom- 
promise for the disposal or division of 
the same among the heirs. The follow- 
ing passage at page 56 of ‘Tudor on 
Charities” 5th Edn. dealing with the crea- 
tion and effect of charitable bequests is 
relevant for the present discussion: 


“Where a person. knowing that a 
testator in making a disposition in his 
favour intends it to be applied for pur- 
poses other than his own benefit, either 
expressly promises. or by silence implies, 
that he will carry the testator’s intention 
into effect. and the property is left to 
him upon the faith of that promise or 
undertaking, it is, in effect. a case of 
trust.......-+ In such a case. therefore. the 
donee, being affected with a trust, can- 
not take beneficially.” 


Thus S. A, Rahiman Sait and Ismail Sait, 
who were allowed to take the proper- 
ties set apart for the establishment of a 
maternity hospital cannot be allowed to 
claim beneficial interest in the said pro- 
perties as owners. Thus clause 5 of the 
preliminary decree and clause 6 of the 
final decree cannot be considered mere- 
ly as a declaration of the promise by the 
heirs of Zacharia Sait to constitute a 
charitable trust, which could be either 
revoked or held to be inoperative. There 
can be no doubt that there is a clear 
declaration by the heirs of Zacharia Sait 
to create a wakf and in fact thev have 
agreed and set apart immovable proper~ 
ties for the charitable trust. 


8. The fact that the charitable 
trust was created for the establishment 
of a maternity hospital in future cannot 
also detract from the validity of the trust 
or wakf. In Underhill’s ‘Law relating 
to Trusts and Trustees’. 12th Edn. at 
pages 158 and 159. it is stated that in 
the construction of executory trusts. the 
Court is not confined to the language used 
and that where, therefore, such language 
is improper or informal or would create 
an illegal trust, or one which is impos- 
sible to execute or would otherwise 
defeat the settlor’s intentions, as gather- 
ed from the motives which led to the 
settlement, and from its general object 
and purpose. or from other instruments 
ło which it refers, or from any circum- 
stances which may have influenced the 
settlor’s mind. the Court will direct a 
settlement to be executed in such form 
as will best answer the intent of the 
parties. In AIR 1946 Lah 200 at p. 208, 
it is pointed out that a wakf created by 
a will is as valid under Mohamedan Law 
as a wakf created during the lifetime of 
the wakif. The following passage in 
the judgment of Sir George Rankin in 
Mahabir Prasad v, Mustafa Hussain, AIR 
1937 PC 174 has been _ quoted in the 
above decision as showing the distinc, 
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tion between wasivat, bil and wakf, that 
is testamentary direction to heirs for 
wakf, and wakf bit wasiyat, that is wakf 
suspended or contingent upon death of 
wakif. as one of form and not of sub< 
stance: a 

“This distinction much discussed in 

Agha Ali Khan v. Altaf Hasan Khan, 
(1892) ILR 14 All 429 (FB) and Baker 
Ali v. Anjuman Ara Begum, (1903) 30 Ind 
App 94 (PC) lost much of its importance 
by the decision of this Board in the 
latter case. The distinction is one of 
form and not of substance as Sir Arthur 
Wilson therein explained. It is between 
a will which conveys the property on 
the death of a testator to the mutavalli 
es wakf or at least impresses the pro- 
perty with the character of wakf im- 
mediately on the testator’s death. and a 
will which makes a gift of property with 
a direction to the donee to create the 
wakf desired. or to give a direction to 
the heir, executor. or other representa~ 
tive to that effect.” 
Thus even if the relevant clause in the 
preliminary and final decree is construed 
as creating only an executory charitable 
trust, it cannot ignored as invalid. 
Obviously charitable trusts created with 
the object of starting a school or a col- 
lege. or constructing a new church 
mosque or a temple or establishing a 
hospital as in this case are all cases 
where the charitable objects have to be 
carried out in future and the fact that 
such objects have not been carried out 
Js not a ground for attacking the vali- 
dity of such charitable bequests or trust, 
It is true S. A. Rahiman Sait and Ismail 
Sait made no attempt to carry out the 
objects of the charitable trust during 
their lifetime. In Mohammed Afzal v. 
Din Mohammed, AIR 1947 Lah 117 at 
p. 126 it is observed that subsequent act 
may and very frequently do amount to 
a breach of trust. but from a breach 
it is impossible to argue that there never 
was a trust created. It is pointed out 
in the decision that. though an element 
in determining whether a trust has- or 
has not been created the fact that the 
intentions in a deed have not been car- 
ried out, or. in other words, the trust 
has not been acted upon, does not neces- 
sarily show that a valid trust was not 
created, 

9. The learned advocate for the 
appellant relied on paragraph 187 at 
page 181 of Mulla’s Principles of Moha- 
medan Law 16th Edn, where it is stated 
that a wakfnama by which immovable 
property of the value of Rs. 100 and up- 
wards is dedicated by way of wakf re- 
quires to be registered under the Indian 
Registration Act. 1908 though the wakif 
(dedicator} may have constituted himse]f 
sole mutavalli thereof. But the wakf in 
this case was created by a decree of 
Court by setting apart some of the suit 
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properties for the charitable trust as 
agreed to by the parties. Such a decree 
is exempt from registration by virtue of 
Section 17 (2) (vi) of the Registration 
Act. In Annapurnamma v. P, L, Swami, 
1948-2 Mad LJ 475 = (AIR 1949 Mad 
245) Horwill, J. held that a compromise 
decree in a prior suit in which immov- 
able property was also the subject-matter 
did not require registration by reason 
of Section 17 (2) (vi) of the Registration 
Act and that it was admissible in the 
subsequent suit between the same par 
ties. In Muthukrishna Chetti v. Meena- 
i al, 1962-1 Mad LJ 1 = (AIR 1962 
Mad 347). Jagadisan, J. has held that the 
effect of clause (vi) of Section 17 (2) ofj. 
the Registration Act is to limit its opera- 
tion to any decree or order of a Court 
except a decree or order which is the re- 
sult of a compromise and which com- 
prises immoveable property extraneous 
to the suit or proceeding which ended 
in the compromise: in other words a 
compromise decree comprising immove- 
able property forming the subject-matter 
of the suit is exempt from registration. 
10. The learned advocate for the 
appellant relied on the decision in 
Govindram v. Madangopal, AIR 1945 PC 
74, where it was held that though Sec- 
tion 17 (2) (i) of the Registration Acf 
exempts a composition deed, it did not 
mean that if the document required re< 
fistration under any other enactment. if 
was valid without registration. The 
Privy Council held that by virtue of Sece 
tion 5 of the Indian Trusts Act, the com= 
position deed required registration as a 
deed of trust. It is pointed out in the 
decision that Section 17 (2) merely pro- 
vides that nothing in clauses (b) 
and (c) of sub-section (1) applies to any 
composition deed and hence if the deed 
required registration under any other 
law. the exception cannot be invoked. 
The Trusts Act applies only to private 
trusts and hence the requirement in Sec- 
tion 5 of the Trusts Act that a trust 
deed relating to immoveable property 
should be registered could apply only to 
such trust. In the absence of any 
other provision, a deed of public trust 
relating to immoveable property would 
require registration only under Sec. 17 
(1) (b) of the Registration Act. It is 
clear from paragraph 187 at page 181 of 
Mulla’s Principles of Mohamedan Law. 
16th Edn, that a wakfnama required re- 
gistration only under Section 17 (1) b). 
of the Registration Act. But by virtue 
of Section 17 (2) (vi) of that Act, wakfs 
treated by decrees of Courts as in the 
present case, are clearly exempt from 
registration, Thus the above Privy 
Council decision relied on by the learned 
advocate for the appellant is clearly dis- 
tinguishable as a deed of wakf. or a 
public charitable trust is not required 
to be registered under any other law. 
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Further we have already noticed the 
distinction between wakf and trust and 
clearly pointed out that the charitable 
trust created in this case is a waki. 


11. In AIR 1963 SC 985 it has 
been held that in order ro invoke the 
Wakf Act. the purpose for which a wakf 
has been created must be one which is 
recognised by Muslim law as pious, re- 
ligious or charitable and the objects of 
public utility which may constitute 
beneficiaries under the wakf must be ob- 
jects for the benefit of the Muslim com~ 
munity and that the wakfs with which 
the Act deals are trusts which are 
treated as wakfs under the definition of 
Section 3 (1) of the Wakf Act of 1954 
and as such, a trust which does not satis< 
fy the tests prescribed by the said defi- 
mition would be outside the Act. This 
decision has been followed in Kassimiah 
Charities v. Secy.. Madras State Wakf 
Board. AIR 1964 Mad 18. But the Wakf 
Act of 1954 has been amended by Act 
34 of 1964 under which the definitions of 
‘beneficiary’ and ‘wakf have been amend~ 
ed by including wakf sanctioned by the 
Muslim law as coming under the Wakf 
Act. In Syed Edulla Saheb v, Madras 
State Wakf Board. 1966-1 Mad LJ 17 = 
(AIR 1966 Mad 439), Kailasam. J. has 
held that the coming into force of Act 
XXXIV of 1964 amending the Wakf Act 
of 1954 will have to be taken into ac- 
count and that the donation of an im- 
moveable property even though by a 
person not professing Islam. would be a 
wakf. if the other conditions are ful- 
filled. Thus the definitions as amended 
have retrospective effect and apply to 
the wakf in this case. In fact, the learn= 
ed advocate for the appellant did not dis- 
pute the fact that if the charitable be~ 
quest created in this case is a wakf it 
would come under the Wakf Act, though 
the beneficiaries of the wakf may ine 
elude non-Muslims, 


12. The learned Subordinate Judge 
has held that by virtue of Section 6 of 
the Muslim Wakf Act. 20 of 1954. the 
present suit is barred by limitation as 
the plaintiffs did not file the suit within 
one vear of the publication of the list 
of wakfs. It is really unnecessary to 
decide this question in view of our deci~ 
sion on the merits of the claim of the 
appellant. In Syed Hussain v, State 
Wakf Board. W. P. No. 1142 of 1966 
(Mad). Alagiriswami, J. has held that a 
publication in the Gazette merely giving 
the details of the wakf without making 
any reference to the properties is really 
mo notice to the owners of the properties 
and in that view. he held that the noti- 
fication cannot affect the properties of 
the writ petitioner In Abdul Kareem 
v. Special Officer. Wakfs, Madras, 1971-2 
Mad LJ 218 = (AIR 1972 Mad 8) 
Raghavan, J. has 
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decision of Alagiriswami. J. and held 
thai in proceedings to notify a wakf under 
the Wakf Act. notice of the enquiry must 
be given to the persons affected like the 
mutavalli, He also held relying on the 
above decision of Alagiriswami, J, that 
mere publication in the Gazette is not 
sufficient notice. In Akkoor Levvai Sahib 
v. Madras State Wakf Board, S. A. No. 
11047 to 1049 of 1968 and 1529 to 1531 of 
1969 (Mad) and (Akkoor Levvai Sahib v. 
Muslim Dharma Paripalana Sangam), 
A. A. A. O. No. 26 of 1968 (Mad) Ismail, 
J. referring to the provisions of S. 6 (1) 
of the Wakf Act. upheld the decision of 
the Courts below that the suits were 
barred by limitation on the ground that 
the parties were fully aware that the 
properties were treated as wakf proper- 
ties at the enquiry conducted by the As- 
sistant Commissioner. He held that the 
Janguage of Section 6 (1) of the Wakf 
Act applied to the facts of that case and 
that the suit before him would come 
within the scope of that provision and 
consequently they would be barred by 
limitation. The learned Judge followed 
the decisions of Veeraswami. J.. as he 
then was, in (Khaja Bi v. Madras State, 
Wakf Board) W. P. No. 886 of 1962 of 
Venkatadri, J. in W. P. No. 1302 of 1953, 
of a Bench of this Court in (K. Abdul, 
Rasheed v. State Wakf Board), W. A. No. 
144 of 1966 (Mad) and of Ramakrishnan, 
J. in Syed Mustafa Peeran Sahib v, State 
Wakf Board, 1968-1 Mad LJ 19 = (AIR 
1969 Mad 66), It should be noted that in 
the present case, S. A. Rahiman Sait and 
Ismail Sait were the only trustees ap- 
pointed to carry out the charitable trust 
under the terms of the preliminary and 
final decrees. S. A. Rahiman Sait died 
on 14-2-1952 and the sole surviving 
trustee Ismail Sait had notice of the pro- 
ceedings before the Wakf Board and in 
fact. he gave the statement Ex. B-1 þe- 
fore the Assistant Commissioner for 
Wakfs, Nilgiris. Ootacamund. Thus it 
could not be said that notice was not 
given of the proceedings of the Wakf 
Board to the trustees of the Charitable 
endowments. The finding of the learned 
Subordinate Judge that the suit is barred 
by limitation is therefore correct, 


13. The decree and judgment of 
the learned Subordinate Judge are cor- 
rect and they are confirmed and the ap-< 
peal is dismissed with costs of the con~ 


testing respondent, 
Appeal dismissed, 
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PRASADA RAO AND PAUL. JJ. ' al 1956 ee a a 
K. A. Mathialagan and others, Pet ‘ATR 1955 SC 160 = 1955 SCR 

fioners v. The Governor of Tamil Nadu 1011, P. Joseph John v. State S 

and others. Respondents. of Trav. Cochin i5 


Writ Petns. Nos. 2968, 2969 and 3010 
of 1972, D/~ 11-12-1972, 


Index Note:— (A) Constitution of 
India, Article 174 — Proroguing or dis- 
solving State Assembly — Function can~ 
not be exercised without Ministerial ad- 
vice by Governor — (X-Ref:— Art, 163 
(1) Exception), 


Brief Note:— (A) The exception in 
Article 163 (1) has reference only to 
those functions in which the Governor 
is expressly required to use his own 
discretion. In the matter of prorogation 
the Governor is subject to and bound by 
the advice of the Council of Ministers, 
and in some cases by the advice of the 
Chief Minister when he is so authorised 
under allocation of Government business 
rules. (Para 13) 
Index Note:— (B) Constitution oÊ 
India, Article 361 (1) — While act of 
Governor is justiciable his personal im- 
munity is not taken away even when 
bis bona fides are questioned. 


Brief Note:— (B) Though the Gov. 
emor cannot be personally. as a party 
or otherwise, caled upon to answer a 
charge of bad faith with reference to 
his official act. the validity of his act is 
open to EEN on that ground in a 
court. See the second proviso to Arti- 
cle 361 (1). And inasmuch as mala fides 
or want of bona fides is a mental fac- 
tor there will be at least an obligation 
or duty on the Governor io make an 
affidavit for assistance of the court in 
deciding the question, (Para 26) 
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K. VEERASWAMI, C. 3.:— By a 
notification dated 14-11-1972, in exer 
cise af the powers conferred upon him 
by Article 174 (2) (a) of the Constitution 
of India, the Governor of Tamil Nadu 
Mr. K. K. Shah. prorogued the Tamil 
Nadu Legislative Assembly with. effect 
from the forenoon 15-11-1972, Mr. 
K. A. Mathialagan. the Seg of the 
Assembly thas filed W. P. 2968 of 1972 
under Article 226 of the Constitution 
praying for a writ of certiorari, or order 
or direction in the nature of a writ to 
call for the records of the respondent, 
who is the Governor of Tamil Nadu, re- 
lating to G. O. Ms. 128 Legislative As- 
sembly department, dated 4-11-1972, 
and quash the same. and also pass such 
further or other order as this court may 
deem fit under the circumstances of the 
ease, Mr. M. G. Ramachandran, Leader 
of the Anna Dravida Munnetra Kazha~« 
gam and a member of the Assembly, has 
filed W, P. 2969 of 1972. with a similar 
prayer. W. P. 3010 of 1972 filed by Mr. 
K. T. K. Thangamani, also a member of 
the Legislature, is with a like prayer. 
According to the Speaker, the circum 
stances leading to the petitions are 
these. The Speaker convened a meet- 
ing of the Assembly to be held 
on and from 13-11-1972. pees the Asa 
sembly commenced, Mr. K. T. K, Thanga» 
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mani wanted the Chief Minister to make 
a statement on Cabinet changes since 
the House had last met and the reasons 
therefor, The Speaker ruled that it was 


open to the Chief Minister to make 
necessary changes according to adminis- 
trative exigencies, and so he could not 
be compelled to give his reasons. There 
‘was a motion for removal of the Spea- 
ker, the subject of which was raised, 
and a few members expressed their 
views. The Speaker brought to _ the 
motice of the House the legal position 
regarding requirement of 14 days clear 
motice of such a motion and ruled that 
the motion could be taken up for con- 
sideration only the next day. He stat- 
ed that ‘to protect and preserve Demo- 
cracy? he would like to take up the ‘no- 
confidence’ motion straightway on the 
14th and asked the Leader of the House 
if it would be all right. But the Chief 
Minister said that a date could be fixed 
later in consultation with the members. 
The Speaker. however, rejected the sug- 
gestion and held that the motion would 
be taken up for consideration on the 
mext day. Mr. M. G. Ramachandran 
then raised a point of order and said 
that the Ministry had lost the confidence 
of the majority of the members in the 
party and the people, and questioned 
tthe propriety of the Government con- 
tinuing in office, Mr, Thangamani also 
voiced a similar sentiment. The Chief 
Minister said that the House could 
straightway discuss the no-confidence 
Motion against the Government. The 
Speaker then explained that an extra- 
ordinary situation had arisen in the 
State and it was advisable to seek fresh 
mandate from the people. There was 
some further discussion and the Chief 
Minister said that he would go to the 
polls in 1976. Some members suggest- 
ed that the Chief Minister should have 
some time to think over the suggestion. 
The Speaker felt that this was quite 
proper, especially as the Chief Minister 
did not give a reply whether he was 
prepared for a re-election even then. 
He. therefore, adjourned the House till 
5-12-1972. in order to enable the Gov- 
ernment to consider the suggestion made 
regarding their seeking a fresh mandate 
from the people. While that was the 
position, the Governor had issued the 
impugned notification. It was signifi- 
cant that so far no Ordinance had been 
issued on any matter of importance. nor 
had the Assembly been re-convened to 
any specific date anterior to 5-12-1972, 
to which date the House stood adjourn~ 
ed. The Speaker. therefore, submits 
that the order of the Governor is con- 
trary to the letter as well as the spirit 
of the law and the Constitution, and 
says that he has no remedy except to 
seek the aid of this court under Art. 226, 
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The Speaker proceeds to say in his aff» 
davit in support of the petition that the 
Governor. apparently, on advice. was 
attempting to follow the precedent of 
the Punjab Assembly in 1968, but the 
circumstances were entirely different 
and hardly analogous. The Speaker has 
further stated that from the above if 
would be seen that the Governor is the 
Head of the Executive and forms part 
of the Legislature along with the two 
Houses. He derives legislative power 
only in the absence of the House, While 
the power to prorogue may not be con< 
ditional. at the same time, it has to be 
used to further, rather than frustrate 
the Democratic process. In the present 
case, there was no matter of any great 
urgency which needed to be disposed of 
before 5-12-1972, and which could not 
wait till then. The piquant situation 
caused by the Speaker’s adjournment in 
the. Punjab Assembly in 1968 had ab- 
solutely no parallel to the present situa- 
tion in Tamil Nadu. The Governor is, 
therefore. incorrect in placing any re- 
liance on the Punjab precedent or in 
seeking to act likewise, The very decis 
sion of the Supreme Court in the Pun- 
jab case lays open to judicial review an 
order of the Governor under Art. 174. 
He, therefore. submits that in the instant 
case, the exercise of the power by the 
Governor is vitiated by lack of good 
faith, Im fact, he says if there was 
any matter that could be considered 
important, if not urgent. it was the 
motice of a motion of no-confidence tabled 
against him by two members, which he 
wanted to take on the 14th. By pro- 
roguing the House, that notice has 
lapsed. and even if it is sought to be 
revived, the period of 14 days notice 
that is mandatory will not enable the 
matter to be considered much earlier, 
The Speaker points out that it was 
significant that though the Assembly 
had been prorogued, there has since 
been no notice to convene again. nor 
has any Ordinance been issued to lend 
excuse. if not justification, for the ex< 
traordinary act of proroguing the As« 
sembly one day after it had been con« 
vened and only to bring all business be« 
fore it to a standstill. Being in exclu- 
sive right and responsibility to steer the 
course of the Assembly and guide its 
deliberations, he complains that by the 
impugned notification. the Governor, has 
really invaded his exclusive jurisdiction. 
In a statement to the Press, the Chief 
Minister had admitted, alleges the Spea-~ 
ker. that the Governor acted on the ad- 
vice of the Government. If this were 
so, he says that it cuts at the very root 
of the power exercised by him, and if 
allowed to stand, this would in effect 
mean that every time the Government 
finds itself in an inconvenient or awk- 
ward position, it could avoid the natus 
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ral consequences of the Democratic 
process by resorting to the subterfuge of 
getting the House prorogued. As 
Constitutional Head of the State. it is 
the duty of the Governor to enable free 
discussion on important current issues 
agitating the minds of the people of the 
State, and not act on the interested ad~- 
vice of the Government whose anxiety 
may conceivably lie in a different direc- 
tion. Inasmuch as the notification of 
proroguing the Assembly is but a thinly 
veiled attempt to by-pass his decision 
to adjourn the House for three weeks 
in the absence of any kind of emergency 
or justification, or pending business 
which needed early consideration, he 
would submit that the action of the 
Governor could not be upheld. The 
Speaker adds that it was significant that 
the Leader of the House did not bring 
to his attention at any time the exist- 
ence of any pressing or important 
business that could not wait for three 
weeks. The fact that the Legislative 
Council was adjourned the same day 
sine die was also relevant, The Spea= 
ker winds up his affidavit by stating 
that a perusal of the proceedings that 
led to the decision to adiourn the House 
would amply justify hig decision which 
itself was only intended to enable the 
Government to take stock of the situa= 
tion in the State. gauge the public feel- 
ing on vital issues, and come to a deci~ 
sion whether to seek the mandate of the 
people again. or not. His decision was, 
therefore, in perfect accord with the 
real functioning of the Democratic pro- 
cess; it would not have created any ims 
passe, nor would it have posed any, 
practical problems for the Government, 
It sought to stay the act of the respon- 
dent that at the moment, sought to stay 
the Democratic process, It is not as if 
the Assembly would be able to meet 
earlier than December 5, for. the neces- 
sary notices have to issue, and there ap 
pears to be no Ordinance in the offing 
at all. It is on these allegations and 
submissions that the Speaker has praya 
ed for the relief from this court. Mr, 
Ramachandran’s affidavit- entirely sup- 
ports the Speaker. In the first instance, 
the Speaker and Mr. Ramachandran had 
fn their respective petitions only ims 
pleaded the Governor as the sole res- 
pondent. But they have subsequently 
taken out petitions to implead the Chief 
Secretary to Government and also the 
Secretary of the Legislative Assembly. 
These petitions have been ordered by 
us, 


2. Mr. Thangamani, in his affi- 
davit says that the exercise of the power 
under Article 174 in the instant case 
was vitiated by lack of good faith and 
abuse of power as it had been admitted- 
ly done on the advice of the Ministry in 
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Office against whom a motion of no~ 
confidence was pending at the time He 
goes on to say that when the Speaker 
in exercise of his undoubted power and 
privilege had adjourned the House for 
the Chief Minister to take a concerted 
decision on the question of having re- 
elections in view of the situation pre< 
vailing in the State, the Governor had 
really enabled the Ministry to side-step 
the ruling of the Speaker. for its own 
policital purpose and convenience and 
expediency. In doing so. the Governor, 
says Mr. Thangamani, had abdicated his 
personal responsibility to objectively as-~ 
sess the situation and act in a manner 
most consonant with Democracy. buf 
had merely refiected the subjective re« 
action of the Ministry whose popular 
support was challenged, and the Gover~ 
nor had. therefore. failed to discharge 
his functions under Article 174 in good 
faith. This, Mr. Thangamani submits, 
brought the present case squarely with« 
in the dicta in State of Punjab v. Satya+ 
pal, AIR 1969 SC 903. Mr. Thanga~ 
mani would further say that the Gover« 
nor when acting under Article 174 was 
not discharging a purely executive func- 
tion, nor was such an order by him 
strictly speaking, an act of the Execu+ 
tive issued in his name. Both proroga~ 
tion and dissolution of the House are 
acts of far-reaching effects and conse+ 
quences, and affected both the Execu- 
tive as well as the Legislative limits of 
the State. By necessary implication and 
a constitutional historical interpretation, 
the Governor acts in his own right and 
responsibility when taking a decision 
under Article 174. and cannot merely 
voice the views of his Council of Minis- 
ters. Any contrary interpretation will 
mot only make the Governor a futile 
and purposeless functionary. but lead to 
all possible abuses by the Council of 
(Ministers whose interest might not 
necessarily or conceivably always be 
that of the general public, or of whose 
interests the Governor. as Head of the 
State. was sole guardian, There was 
mo pending business on 13-11-1972, which 
could not wait fill 5-12-1972. The pro- 
cedure generally followed before the 
prorogation involved the participation of 
the Secretariat of the Legislature. the 
Speaker, the Council Chairman. the 
Leader of the House and the Chief 
Minister. But Mr. Thangamani, as he 
goes on to state. understood that in the 
instant case. the usual procedure was 
mot followed and the Speaker was not 
even informed, much less consulted, 
and this departure from the usual pro- 
cedure also pointed to bad faith. Under 
the Rules, the Speaker could advance 
or postpone the date of any session. If 
indeed there was any emergent business 
that could not wait till December 5. and 
‘there was a bona fide need to have the 
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session earlier. the Speaker could have 
been requested to advance this date. 
Unless he had been so requested and 
he refused to yield if reasonable, there 
fis no point in rushing to act under 
Article 174. The short adjournment for 
three .weeks to consider a serious and 
important issue posed before the Gov- 
ernment could not be reasonably con~ 
strued as leading to a Constitutional 
erisis or administrative stalemate to 
fiustify resort to Article 174. These are 
the circumstances and some of the re- 
asons with reference to which Mr. Than- 
gamani has approached this court with 
the prayer mentioned earlier. In his 
petition he has not’ only impleaded the 
Governor, but also the Chief Secretary 
and the Secretary of the Legislative As- 
sembly, as respondents, 


3. The Governor. fhe Chief 
Minister, the Chief Secretary and the 
Secretary of the Legislative Assemblv 
have filed separate counter affidavits and 
have resisted the petitions. The Gover- 
nor at the outset, has stated in his com- 
mon counter affidavit that under Art, 361 
of the Constitution the Governor of a 
State is not answerable in courts for 
any of the acts done or purporting to 
be done by him in the exercise of his 
powers, nor, did Art. 226 of the Consti- 
tution empower the court to issue a writ 
against the Governor of a State. He has 
also submitted that the power to proro- 
gue is absolute. Without prejudice to 
these contentions, he has referred to the 
circumstances as mentioned in the affi- 
davit of the Chief Minister which led 
up to the adjournment of the Assembly 
and consequent prorogation and has 
stated that he was advised that there 
‘was pressing financial business ta be 
transacted by the Assembly. On | the 
agenda of 13-11-1972. an important item 
to be disposed of by the House related 
to Electricity Budget which had to be 
taken up immediately after the gues- 
tion hour. It left undisposed of He 
was further advi by the Chief 
Minister that there were other impor- 
fant matters which required immediate 
attention. namely, a Bill in respect of 
Agricultural income-tax, and another 
measure relating to Betting tax. He 
bad also fixed 16-11-1972 for presenta- 
tion of Supplementary Estimates. 1972- 
73. All these were matters which were 
to be disposed of by the legislature. 
The sudden adjournment by the Spea- 
ker putting the Legislative machinerv 
out of action for the time being left no 
alternative to him. but to prorogue the 
legislature on the advice of the Chief 
Minister, in order to enable the emer~ 
gent Government business to be carried 
on. Copies of the required ordinance 
were sent to him on 17-11-1972. While 
they were being considered by him, he 
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received the rule nisi in the above writ 
petition and notice of application for 
stay of the operation of the prorogation 
order. In deference to these notices, he 
has not done so, The Governor in his 
counter-affidavit proceeds to state that 
he regretted very much that charges of 
Jack of good faith should have been 
levelled against him. When the As- 
sembly was adjourned till 5-12-1972, 
without doing any business and he was 
advised about the need to transact pres« 
sing Government financial business as 
stated already. he thought that it was 
his duty to prorogue both the Houses, 
so that there may be no dislocation in 
running the business of the Government. 
The petitioners had not given any 
particulars as to the absence of good 
faith. and only a bald statement to that 
effect had been made. The Governor 
would, therefore. say that the averment 
was absolutely untrue and that he de- 
nied it. He has also added in his coun- 
ter affidavit that the order of proroga< 
tion was made after careful considera- 
tion of the advice of the Chief Minis- 
ter. the proceedings of the Assembly on 
November 13. and the background of 
events represented to him. The As- 
sembly had been adjourned by the Spea- 
ker without transacting any business, 
and the Constitution has conferred on 
him the power of prorogation to remedy 
such a situation. The Governor has also 
stated that the allegation of the Spea- 
ker that he had invaded hig jurisdiction 
is wholly misconceived, and that. when 
the Speaker instead of conducting legis- 
lative business. adjourned the House for 
the purpose which was beyond him, it 
was the right and duty of the Governor 
under the Constitution to effectuate the 
Democratic process, and that it was only 
in the supreme interest of the’ State 
that the prorogation had been ordered. 
The counter affidavit of the Chief Minis- 
ter. Mr. M. Karunanidhi, has at the out- 
Set mentioned that Mr. Ramachandran 
was a member of the D. M. K. Party, 
that he was suspended from the party 
for breach of party discipline, that there- 
after he became antagonistic to the 
party. formed his own party known as 
Anna Dravida Munnetra Kazhagam. and 
has since then been making séveral al- 
legations and casting aspersions against 
the Ruling Party. including the council 
of Ministers. According to the Chief 
Minister, the Speaker of the Legislative 
Assembly was stated ta be siding Mr. 
Ramachandran and encouraging his anti 
D. M. K. activities, and that several 
members of the Ruling Party expressed 
profound dissatisfaction about his indulg- 
ing in active politics, contrary to the 
code of ethics prescribed for the office 
of the Speaker. This promoted some of 
the members of the Ruling Party to give 
a notice of resolution for the removal of 
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the Speaker. Under the Constitution 
and Legislative Assembly rules, 14 days 
notice was required for moving such a 
resolution. The Assembly sat on 13-11- 
1972 at 10 am. During the question 
hour. some members raised a point of 
order relating to the notice of resolution 
for the removal of the Speaker. The 


Speaker said that the notice of resolu~ 


tion could be taken up only on the 14th, 
as 14 clear days notice was required. 
He further said that he was prepared to 
have this taken up on 14-11-1972. and 
asked the Leader of the House Mr. V. R. 
Nedunchezhian to give his consent, to 
which he replied that he would consult 
the Speaker and the members and have 
the date fixed before the Secretary of 
the Legislative Assembly circulated the 
motion to the members of the Assembly. 
But strangely enough, a little later, on 
a point of order raised by Mr. Rama- 
chandran which was no point of order 
at all either in fact or under the Rules, 
the Speaker made a speech which was 
wholly unwarranted on his part, advis- 
ing him, that is to say the Chief Minis- 
ter. to have the Assembly dissolved and 
to face the electorate in view of what 
he termed as an extraordinary situa~ 
tion. in that the Council of Ministers 
had lost its support among the people, 
The Chief Minister in his counter affi-~ 
davit goes on to say that it was curious 
that the Speaker should have chosen to 
tender such advice to the Government 
which enjoyed the absolute confidence 
in the Assembly, and had an overwhelm- 
ing majority. That being so. the Coun- 
cil of Ministers, of which he was the 
Chief Minister, was perfectly and legiti- 
mately entitled to continue in office 
under the Constitution. This unwar- 
ranted and uncalled for speech would 
clearly demonstrate his partisan attitude 
and it smacks of political overtones. In 
fact. the Speaker had violated his oath 
of office in not upholding the Constitu- 
tion. In tendering such advice, he has 
not only transgressed. but had even gone 
to the extent of abusing his position. 
On the contrary. he had offered to have 
either the motion of censure against the 
Government or the-adjournment taken 
up immediately. But, that was not al~ 
lowed to be taken up by the Speaker, 
The Chief Minister adds that the entire 
proceedings of the Assembly would 
show that the members of the Treasury 
bench were restrained and evinced keen 
interest in proceeding with the transac- 
tion of the business. Further. accord- 
ing to the Chief Minister, the Speaker’s 
adjournment was arbitrary and caprici= 
ous and was done with an ulterior 
motive of avoiding considerations of the 
resolution for his removal, and the 
Speaker had thus prevented the popu- 
larly elected Assembly from conducting 
its lawful deliberations in accordance 
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with the norms of Democrary. Then 
the Chief Minister adverts to the urgent 
business awaiting the House. On Noveme 
ber 13, the Electricity Budget was to 
have been considered by the Assembly, 
The Governor had fixed 16-11-1972, for 
the presentation of the Supplementary 
Estimates for 1972-73. Necessary ap 
propriation Bill has to be passed in ree 
lation to the Supplementary Estimate in 
that sitting itself ‘There was also the 
Tamil Nadu Agricultural Income-tax 
(Amendment) Bill which was referred 
to the Select Committee by the Assemb- 
ly in its previous sitting. Under this 
measure, important concessions were to 
be made to the agriculturists who had 
expressed difficulties under the existing 
Act. It may be pertinent to point ouĝ 
that agitations throughout the State were 
launched to press for these concessions, 
The Government was of the opinion 
that it was eminently an urgent matter 
and should be given priority in the 
business tO be transacted in the sitting 
in question itself. Further, no collec« 
tion of agricultural income-tax had been 
made for the assessment year commenca 
ing from April 1972, pending this mea 
sure, as a result of which the work of 
the Agricultural Income-tax Department 
had come to a stand-still with conse~ 
quent administrative dislocation, not to 
speak of the loss of revenue to the Gov« 
ernment, Had the sitting continued, 
similar matters relating to finance would 
have also been taken up. By the uns 
expected adjournment of the Assembly; 
by the Speaker before transacting any 
official business, all these matters came 
to a stand-still. After a carefull con 
sideration of all these matters, says the 
Chief Minister in his counter-affidavit, 
he advised the Governor to prorogue the 
Assembly in order to facilitate the pro- 
mulgation of the necessary legislation, 
in relation to the abovesaid financial 
Bills, but before any such steps could 
be taken, the Speaker approached this 
court with the petition. The Chief Sea 
cretary. Mr. P. Sabhanayagam, in his 
counter affidavit mentions the urgent 
business before the House and says that 
by the unexpected adjournment of the 
Assembly by the Speaker before tran+ 
sacting any official business, all those 
matters came to a stand-still, and thag 
in order to facilitate the passing of 
these matters the Chief Minister ad=- 
vised the Governor to prorogue the Asa 
sembly. He states that before further 
action could be taken after the proro« 
gation, the present, writ petitions have 
been filed and since then, the Gov-« 
ernor has promulgated. on 21-11-1972, 
the Tamil Nadu Agricultural Income-tax 
(Amendment) Ordinance 1972, and the 
Tamil Nadu Betting tax (Amendment) 
Ordinance, 1972. The Chief Secretary also 
submits that power of the Governor to 
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prorogue the Assembly on the advice 


of the Chief Minister, is absolute and , 


unaualified, and the same cannot be 
questioned in a court of law. that the 
writ petitions themselves were mis- 
conceived and unsustainable, in view of 
the positive terms of Article 361 of the 
Constitution, and that under Art. 163 (3) 
of the Constitution, the question whe- 
ther any. and if so what, advice was 
tendered by Ministers to the Governor 
should not be inquired into in any 
court. Mr. C. D, Natarajan, Secretary 
to the Legislative Assembly. says in his 
counter affidavit that the prayer for a 
direction from this court to him to 
notify the members that the House con- 
tinued to be in session and would re~ 
sume on 5-12-1972, to which date if 
stood adjourned. was one which could 
mot be granted by this court in view of 
the terms of Art, 212 of the Constitu- 
tion. According to Mr. “Natarajan, as 
on ‘L3-11-1972. the party position was 


as follows: Dravida Munnetra Kazha- 
gam 176; Congress (O) 13; Anna 
Dravida Munnetra Kazhagam 9; Com- 


munisi Party of India 8; Forward Block 
7; Muslim League 6; Swatantra 6; Con- 
gress 6; Tamil Arasu Kazhagam 1: în- 
dependent l; nominated member 1; and 
the Speaker. He has enclosed with his 
counter affidavit a copy of the agenda 
for the Legislative Assembly and has 
stated that there were several matters, 


financial and otherwise, for which notice ` 


had been received by him and which 
were to be considered by the Assembly 
during its sitting from November 13. 
He also refers to the fact that the Gov- 
ernor had fixed November 16, 1972 for 
the presentation of the Supplementary 
estimate for 1972-73. and to some other 
matters including Bills, which were to 
be considered by the Assembly. Under 
Rule 22 of the Legislative Assembly 
Rules. the first hour of every sitting 
all, unless the House unanimously re~ 
pride otherwise, be available for the 
g and answering of questions, Ac- 
cordinaly: says Mr, Natarajan, he had 
listed questions on that day to be an- 
swered during the question hour, but 
meither the questions which were listed 
were taken up, nor did the House unanim- 
ously resolve to dispense with the ques- 
tion hour as provided under the rule. 
But the Speaker adjourned the House, 
as a result of which very many urgent 
and important matters listed in his 
counter affidavit could not be transacted. 
e Speaker has filed an elaborate reply 
affidavit in which he says that Art. 361 
did not invest the Governor with un- 
qualified or absolute immunity that 
Article 154 read with the second pro- 
viso to Article 361 properly read would 
indicate that the ambit of the immunity 
is the ambit of the executive power of 
the State vested in and exercised by the 
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Governor. and that in regard to such 
acts alone the Governor enjoyed per- 
sonal immunity because these acts were 
nevertheless made subject to judicial 
review in proceedings directed against 
the Government of the State. The 
Speaker would also submit that in any 
case, where lack of good faith or abuse 
of power was alleged, Art. 361 did not 
bar the court from inquiring into the 
matter. According to him, the Gover- 
nor when acting under Article 174, did 
mot discharge an executive function and 
he was not to be guided solely by the 
advice of his Council of Ministers, and - 
that in the instant case his admitted 
acceptance of the advice of the Chief 
Minister showed that he had not dis- 
charged his function under Art, 174 as 
it should have been. and that the order 
of prorogation was also unique in that 
it had not been preceded by any refer- 
ence to him as Speaker, nor was his 
opinion sought in the usual manner. 
This, says the Speaker. also pointed to 
Jack of good faith, He continues to 
state that he did not admit that there 
were any items of business that could 
mot wait till December 5, and that, in- 
deed if there was any such genuine 
urgency. nothing prevented the Gover- 
mor or the Chief Minister from request- 
ing him to act under Rule 17 of- the 
‘Assembly “Rules, and advance the date 
of the meeting from December 5. to an 
earlier date which he would have cer- 
tainly done if any urgency was made 
out. The Speaker denies that the Gov- 
ernor, in the present case. effectuated 
Democratic process by the prorogation, 
or that it was in the supreme interest 
of the State. but says, on the contrary 
he has failed to assess the situation 
objectively and inquire from all parties 
concerned and had merely furthered the 
political interests of his Council of 
(Ministers, He craves leave to submit 
that the two Ordinances since promul- 
gated after the issue of rule Nisi would 
themselves expose the futility of the 
pretended emergency. The Speaker 
does not admit that the work of the 
Agricultural -Income-tax Department has 
come to a stand-still, and states that 
this was an over-statemenf of the res- 
pondent. The Bill itself was referred at 
the close of the previous session, to the 
Select Committee in view of the diver- 
gence of opinion and the report of the 
Select Committee had not been received 
before the commencement of the pre- 
sent session, nor was this an item in the 
agenda of the Business Advisory Com- 
mittee. The other Ordinance relating 
to Betting tax was only a validating 
measure, and therefore. was not of im- 
mediate urgency. The Speaker further 
submits that when the Governor chose 
to reveal the advice tendered to him 
and volunteers the information, there 
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was no bar to this fact being considered 
by court in determining whether or not 
he had acted in conformity with the 
Constitution, He also says that Art. 212 
(1) would not help the respondent. ‘for, 
he was not impugning the validity of 
any proceedings in the Legislature, and 
further. the Secretary to the Assembly 
is not an officer on whom any powers 
are vested by the Constitution, and 
therefore. was not within the protection 
of Article 212 (2). The Speaker ends 
his reply affidavit by stating that with 
regard to the averment in the support~ 
ing affidavit of the Chief Minister, 
without admitting their correctness, he 
would refer to and rely on them to 
establish his personal feelings against 
him, and that it was precisely this pre- 
fudice and political animosity of his to~ 
wards him and his disinclination to listen 
to any voice of dissent or friendly ad- 
monition that permeated his interested 
advice to the Governor which the latter 
implicitly accepted. and that it was this 
bias which was transmitted and violat- 
ed the proceeding. 


4. We have set out the allega~ 
tions and counter-allegations and reply 
at some length, in order to fully bring 
out the entire state of affairs and the 
background. though, of course, the area 
for consideration of this court is much 
narrower, 


5. The main contention for the 
petitioners for whom Mr. V. P. Raman 
appears, revolves around the nature of 
the powers and duties of the Governor 
under Article 174. the scope of Art, 361 
and the invalidity of the prorogation on 
ground of lack of good faith on the part 
of the Governor in making it. if the 
question is open for this court to consi- 
der and arises in the circumstances. Mr. 
Raman submits that the power of the 
Governor ta prorogue under Art. 174, 
though untrammelled and without res- 
triction. should be exercised by him in 
his discretion, and not act merely and 
only on the advice of the Chief Minis- 
ter. Secondly, he says that where lack 
of bona fides or good faith is imputed to 
the Governor in exercising his power 
under Article 174. the immunity to him 
under Article 361 is not available; and 
lastly he urges that the order of proro- 
gation was invalid on ground of lack of 
bona fides in the Governor making the 
order of prorogation. To establish lack 
of bong fides, he presses into service six 
circumstances— 


(1) Use of power by the Governor 
contrary to the manner in which it is 
intended to be exercised. the Governor 
abdicating his personal responsibility 
and acting only on the advice of the 
Chief Minister: 

(2) his failure to note the admitted 
internal conflict ‘between the Speaker 
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and the Chief Minister, and his ignors 
ing the likelihood of a biassed version 
being given to him; 

(3) his failure to resort to Rule 174 
of the Assembly rules and ask the Spea- 
ker to advance the sitting of the House, 
if there was real urgent business; 

(4) his failure to see that the Ordis 
nances promulgated were not „really; 
urgent; 

(5) his failure to observe the usual 
procedure generally followed before 
prorogation as provided by Rule 25-A 
of the Madras Government Business 
rules. by ignoring and by-passing the 
Speaker; and 

(6) his failure to take note of signis 
ficant happenings in the State. though 
outside the House. 

6. On his first submission, Mr. 
Raman’s argument is this. While under 
Article 153 there shall be a Governor 
for each State, Article 154 (1) vests in 
him the executive power of the State 
which shall be exercised by him either 
directly or through officers subordinate 
to him in accordance with the Constitu< 
tion. Article 166 (1) requires all ex- 
ecutive action of the Government of a 
State should be expressed to be taken 


in‘the name of the Governor. He shall 
make rules for the more convenient 


transaction of the business of the Gov-« 
ernment of the State and for the allo« 
cation among Ministers of the business 
in so far as it is not business with rese 
pect to which the Governor is by or 
under the Constitution required to act 
in his discretion. Under Article 163 (1), 
there shall be a Council of Ministers 
with the Chief Minister at the head to 
aid and advise the Governor in the exer- 
cise of his functions. except in so far as 
he is by or under the Constitution re- 
quired to exercise his functions or any 
of them in his discretion. and by sub= 
art. (2) on a question whether any matter 
is or is not a matter in regard to which 
he is by or under the Constitution re- 
quired to act in his discretion, his decision 
in his discretion shall be final. and by 
sub-art. (3) whether any. and if so what, 
advice was tendered by Ministers to him 
shall not be inquired into in any court 
So. in terms of Article 163 (1). unlike 
those of Article 74 (1), not in respect of 
all the functions of the Governor he is 
to be aided and advised by the Council 
of Ministers, To the extent the Con= 
stitution requires him to exercise his 
functions. or any of them in his discre- 
tion, he cannot in any case act only on 
the aid and advice of the Council of 
Ministers. The powers of the Governor 
in respect of such functions of his are 
entirely discretionary. The word ‘rex 
quired’ in Article 163 (1) includes im- 
plied requirement as well and to act in 
his discretion. for, if the exceptions 
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were confined to express requirement, 
it will be but a purposeless verbiage 
because in the entire Constitution, ex- 
cept the express provisions in Sche- 
dule VI, Rules 9 (2) and 18 (3). there 
is no other such express requirement, 
and even there, clause (3) of Rule 18 
has since been dropped with effect from 
21-1-1972 by a Constitution amendment. 
To say that the exception in Art. 163 
(1) hag been provided for only to cover 
the solitary express requirement in 
Schedule VI, Rule 9 (2) is to reduce the 
exception to nothing which could not be 
the intention of the Constitution. So, 
the exception is intended to cover cases 
where the Governor. in the exercise of 
his functions. is impliedly required by 
or under the Constitution to exercise 
them. or anv of them. in his discretion. 
The test is not that the particular Arti- 
cle speaks of the discretion of the Gov- 
ernor, but whether or not he should ex- 
ercise his functions in his discretion 
should be gathered from the nature of 
his function under each of the related 
Articles of the Constitution. Where 
there is a failure of Constitutional 
machinery in States, it is entirely with- 
in the province of the Governor under 
Article 356 (1) to satisfy himself that a 
situation has arisen in which the Gov-~ 
ernment of the State cannot be. carried 
on in accordance with the provisions of 
the Constitution, so as to enable the 
President to make a Proclamation, The 
Governor in such a case cannot | 

guided. or led by the aid and advice of 
the Council of ers. Under Arti~ 
cle 200. the Governor has discretion to 
assent to a Bill or withhold assent, or 
reserve the same for the consideration 
of the President though the Article does 
not use the word ‘discretion’. So also is 
the discretionary power of the Governor 
under the proviso to Article 200 to Te- 
turn the Bill to the House with a mess 
sage for reconsideration. Clause (c) of 
the proviso to Article 311 (2) vests dis- 
-cretion in the Governor to dispense 
with enquiry. if he is satisfied to do so 
in the interest of the security of the 
State. The appointment of the Chief 
Minister by the Governor under Arti- 
cle 164 (1) cannot. in the nature of 
things, be on the aid and advice of the 
Council of Ministers. for at that stage 
there will be no such Council of Minis- 
ters. The Governor has to exercise his 
power of appointment in his discretion, 
though the Article does not in terms 
say so. Likewise, as a part of the Legis- 
lature. though not as a member of any 
House; the Governor has discretion in 
the exercise of his powers vested in him 
by Article 174 (2). The language of 
sub-article (1) of Article 174 is direc= 
tory in the matter of summoning of 
the House, thet of sub-article (2) inase 
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much as it says that the Governor may 
from time to time prorogue the House. 
or dissolve the Legislative Assembly. if 
is indicative that the power thereunder 
is to be exercised by the Governor in 
his discretion. If that were not so. if 
would lead to piquant situation to the 
detriment of proper and effective work 
ing of Democratic principles of Govern- 
ment. For instance. if there is a motion 
of no-confidence pending discussion in 
the Assembly. the Chief Minister in 
order, to steer clear of the situation, may 
ask the Governor to prorogue the 
House. Similarly, where the Govern- 
ment is in a minority in the Legislative 
Assembly, the Chief Minister by the 
instrument of aid and advice to the 
Governor, can so manipulate the machi- 
nery of proroguing the House as to per- 
petuate his Council of Ministers in 
power, avoiding from time to time. fac- 
ing the Assembly. So also the Govers 
nor’s power to dissolve the Legislative 
Assembly can be exercised by the 
Council of Ministers. if the Governor is 
bound to act only on the aid and advice 
of the Council of Minsters. British 
Parliamentary conventions cannot over~ 
Tide the provisions of Article 174. In 
the circumstances, therefore. the Gover- 
mor is under a duty to exercise his 
power under Article 174 only in his 
discretion, after considering all facts 
and relevant matters in proroguing the 
House or dissolving the Legislative As- 
sembly, the test for the exercise of 
discretionary power always being whe- 
ther the step taken by him is in accor- 
dance with, and will promote Demo» 
eratic principles in operation. 

7. If this argument is accepted 
in its entirety. it will, in our opinion, 
cut the roots of the basic concepts of 
Parliamentary system of Government, 
which the Constitution has clearly ad= 
opted. Its preamble declares the Con= 
stitution of India as a Sovereign Demo- 
cratic Republic in order to secure to the 
citizens of India. certain laudable pur- 
poses, which should constantly be kept 
in view. in the interpretation of the 
Constituti n. so that the foundation of 
the Democratic principles of Govern- 
ment enshrined in the Constitution are 
mot weakened but strengthened. pre~ 
served and promoted. The founding 
Fathers of the Constitution, while draft- 
ing it had very much before them the 
history. experience, principles and con- 
ventions evolved through the centuries 
in the working of the Parliamentary or 
Cabinet System of Government in Eng- 
land under the Crown. and the experi- 
ence of the Constitutional enactments re- 
lating to India prior to 1947. other 
Dominion Governments and Cabinet sys- 
tems elsewhere. This background too 
cannot be lost sight of for a clear and ` 
proper understanding of the various 


206 Mad. {Prs, 7-8] 


provisions of our Constitution. as to the 
fundamentals of the set-up. and nature 
and scope of powers. under the Constitu- 
tion. 

8. The question whether the 
Governor can validly exercise his power 
to prorogue the House or either House 
of the Legislature only on the aid and 
advice of the Council of Ministers or he 
can do so in his discretion, can simply 
be answered with reference to Arts. 163 
and 166 (3) read with clause (xlii) of 
Rule 31 of the Madras Government Busi- 
ness Rules. which we shall advert to in 
due course. But we think it proper and 
necessary to consider it in the larger 
perspective and context of the entire 
range of functions of the Governor in 
juxtaposition of those of them which the 
Constitution intends he can exercise in 
his discretion. We shall, therefore, exa- 
mine the provisions related to them. 
There shall be a Governor for each State 
(Article 153), and he shall be appointed 
by the President (Art. 155). The ex- 
ecutive power of the State is vested in 
the Governor and shall be exercised by 
him either directly or through officers 
subordinate to him in accordance with 
the Constitution (Art. 154). This Arti- 
cle read literally and by itself will mean 
that the Governor’s executive power is 
absolute and untrammelled. and with- 
out any restriction. except what is ips 
dicated in sub-article (2) of that Arti~ 
cle. But it has been well settled that 
this is not the meaning. Art. 163 (1) is 
the real repository and source, in fact 
and substance. of the executive power 
of the State and the manner in which 
it should, or can be exercised. The sub- 
article says that there shall be a Coun- 
cil of Ministers with the Chief Minister 
at the head to aid and advice the Gov- 
ernor in the exercise of his functions. 
We shall deal with the exception at the 
proper time. The executive power fof 
the State. as mentioned by Article 162, 
shall extend to matters with respect to 
which the Legislature of the State has 
power to make laws. and to the field 
eovered by the proviso to the Article. 
Art, 163 (1). inasmuch as it pervades the 
entire range of the Governors func~ 
tions. subject. of course. to ane excep-= 
tion. seems to embrace a field wider 
than the executive power of the State. 
The Chief Minister shall be appointed 
by the Governor and the other Ministers 
shall be appointed by him on the advice 
of the Chief Minister. and the Ministers 
shall hold office during the pleasure of 
the Governor. The Council of Minis- 
ters shall be collectively responsible to 
the Legislative Assembly of the State. 
That is Art. 164 (1) and (2). Taking 
Arts. 154 (1); 162, 163 (1). 164 (1) and (2) 
together, it is clear that though the ex= 
ecutive power of the State is vested in 
the Governor, and it shall be exercised 
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by him either directly or through offi- 
cers subordinate to him, that he can do 
only in accordance with the Constitu= 
tion, that is to say, with the aid and 
advice of the Council of Ministers, and 
this is so in respect of all his functions 
as Governor. subject to the exception 
in Art, 163 (1). In spite of the fact thaf 
the Chief Minister and the other Minis~ 
ters are appointed by the Governor 
which is one of his functions under the 
Constitution. and they hold office during 
pleasure, neither the Council of 
Ministers is responsible to the Governor, 
nor is the Governor responsible to the 
Legislature. The Council of Ministers is 
made collectively responsible to the 
Legislature of the State. These matters 
are clear from Art. 164 (1) and (2). The 
governor is thus made the nominal Head 
of the Administration in whom the ex- 
ecutive power of the State is formally 
vested, and consistently with it. all ex- 
ecutive actions of the Government of the 
State are required by Art. 166 (1) to be 
expressed to be taken in the name of 
the Governor. The executive power is, 
in substance and factually. exercised by 
the Council of Ministers which, as we 
said. is collectively made responsible to 
the Legislature. and not the Governor. 
This system of Government known as 
the Cabinet or Parliamentary system of 
Government envisaged in our Constitu- 
tion has been. more or less. modelled on 
the British Cabinet system of Govern- 
ment with the Crown as the formal Head 
of Administration, the Cabinet exercis- 
ing in fact the real administrative power 
and being responsible for its action to 
the House of Commons. That system of 
Government in the United Kingdom has 
been evolved as a result of centuries of 
struggle for power. of the people and the 
Parliament on the one hand. and the 
Sovereign on the other, and the pro- 
gress eventually made in the Parlia- 
mentary or responsible system of Gov- 
ernment by which it meant the real 
power in substance, though not in form, 
is transferred to the people and is ex- 
ercised by a representative Cabinet of 
Ministers responsible to the House of 
Commons elected by the people. It is 
evident from the provisions of the Con- 
stitution that in establishing a Democ- 
vratice Republic it has. with suitable 
modifications. modelled and established 
its pattern of Government at the Cene 
and in the States on the British Model 
of Parliamentary responsible Govern- 
ment with the Crown as the formal head 
and with the Constitutional and polti- 
cal as well as Parliamentary conventions 
and developments. It will therefore, be 
a retrograde step. and indeed, ft will not 
be permissible, to read the provisions of 
the Constitution in such a way. unless 
their language compels it, as to depart 
from the well-established Constitutional 
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position that the President or the Gov- 
ernor is but a formal Head of Adminis- 
tration, with the real power factually 
wielded and exercised by the relative 
Council of Ministers. Article 74 (1) pro- 
vides for no exception to the require 
ment that the President, in the exercise 
of his functions. shall be aided and ad+ 
vised by the Council of Ministers with 
the Prime Minister as the Head. The 
functions of ‘the President in respect 
of the Union. as gathered from the 
various provisions af the Constitution, are 
comparable with those of a Governor 
with this difference that the Governor’s 
functions are confined to the State of 
which he is the Head of Administration. 
These analogous provisions will have 
necessarily to be interpreted alike, except 
to the extent warranted by the exception 
made in Art. 163. . 

9. Now. what is the scope of the 
exception in Art, 163 which is peculiar to 
the Governor? In so far as the Governor 
is. by or under the Constitution, required 
to exercise his functions, or any of them 
in his discretion, to that extent minis< 
terial interference is excluded. That is 
its significance, as we shall show later. 
Within the field of the exception, the 
Governor will act on his own without 
the sanction of Parliamentary responsi+ 
bility. In other words, any action of the 
Governor in his discretion will be an 
exception to and a departure from the 
principles of Democratic Republican 
form a Parliamentary or responsible 
Government, f 

10. Apart from and in the eX- 
ercise of the generality of the executive 
powers of a State. the Constitution 
makes special mention of some of 
the functions of the Governor, Arti- 
cle 163 (2) leaves for thè decision 
of the Governor, in his discretion, 
the question whether any matter is or 
is not a matter as respects of which the 
Governor is by or under the Constitus 
tion required to act in his discretion, 
This Sub-Article by itself does not throw 
light on the true scope of the excep- 
tion in Art. 163 (1). Im the Central set~ 
up, there is no such provision as the 
Sub-Article, since Art. 74 (1) contains no 
exception. Under Art, 164 (1), the Gov- 
ernor shall appoint the Chief Minister. 
In doing this, he acts by conventions and 
not in his discretion, because, in the 
nature of things. at that stage there can 
be no question of exclusion of ministe- 
rial advice. He also appoints the other 
Ministers but on the advice of the Chief 
Minister. The Ministers hold office dur- 
ing the pleasure of the Governor which 
implies that in certain justifying cir. 
cumstances. the Governor may dismiss 
them from office. When he does that. 
he is guided by norms of relative con- 
ventions and not he acts in his discretion 


es in such a situation advice of Minis- 
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ters cannot be ruled out, though he may 
not feel bound by it in given circum- 
stances. Under Art. 164 (3), the Governor 
shall administer oath of office to a 
(Minister and of secrecy. He appoints 
the Advocate General for the State: 
Art. 165 (1), Under Art, 166 (3). he shall 
make rules for the more convenient 
transaction of the business of the Gov- 
ernment, and for the allocation among 
Ministers of the business in so far as it 
is not business with respect to which the 
Governor is by or under the Constitution 
required to act in his discretion. The 
Governor may, under Art, 167, require 
the Chief Minister to submit for con- 
sideration of the Council of Ministers any 
matter on which a decision has been 
taken by a Minister but which has not 
been considered by the Council. Then 
we have Art. 174 (1) under which the 
Governor shall from time to time sum- 
mon the House or each House of the 
Legislature in the State in terms men- 
tioned therein. Sub-Article (2) of this 
Article says, the Governor may from 
time to time prorogue the House or either 
House; dissolve the Legislative Assemb- 
ly. Under Art. 175 (1). he may address 
the Legislative Assembly, or both Houses, 
as the case may be, and also send mess 
sages to the House or Houses whether 
with respect to a Bill then pending in 
the Legislature or otherwise. The Gov-~ 
ernor, under Art, 176 (1). shall address 
the Legislative Assembly, at its first 
session after each general election and of 
each year. Where there are two Houses, 
the Governor shall address in that man= 
ner both the Houses, assembled together. 
H the Speaker’s and Deputy Speaker's 
Offices are vacant, the Governor under 
Art. 180 (1). may appoint any member 
of the Assembly for the purpose. Arti- 
cle 200 states that when a Bill which 
has been passed by the Legislature is 
presented to the Governor. he shall dec- 
lare either that he assents to it, or that 
he withholds assent therefrom, or that 
he reserves the Bill for consideration of 
the President. Article 202 (1) requires 
the Governor in respect of every finan- 
cial year to be caused to be laid before 
the Legislature a statement of the esti- 
mated receipts and expenditure of the 
State for every year. The Governor 
also, as contemplated by Art. 205 (1). is 
to cause to be placed before the Legis- 
lature statements for supplementary addi- 
tional or excess grants required. Under 
Art, 213, the Governor has powers of 
promulgating Ordinance which he can 
exercise when the Legislature is not in 
session, and when he is satisfied that cir- 
cumstances exist which render it neces- 
sary to take immediate action. In the 
appointment of Judges of High Courts, 
the Governor ig among the authorities to 
be consulted. Under the proviso to Arti-« 
cle 229 (1). the Governor may. by rules 





208 Mad. [Prs, 10-11] 


require that in specified cases no person 
mot already attached to a Court shall be 
appointed to any office connected with 
it save after consultation with the State 
Public Service Commission. Under Arti~ 
cle 234, the Governor makes appoint- 
ment of District Judges in _accordance 
with the rules made by him in that be- 
half. after consultation with the State 
Public Service Commission and the High 
Court exercising jurisdiction in relation 
to the State. Article 237 empowers the 
Governor to apply by notification the 
provisions of Chapter VI of the Con- 
stitution to certain class or classes of 
(Magistrates. Under Art. 309 the Gov- 
ernor makes rules regulating recruitmen® 
and conditions of service in the State. 
Under clause (c) of the proviso’ to sub- 
Article (2) of Art, 311, the Governor or 
the President. if he is satisfied that in 
the interest of the security of the State, 
_ ft is not expedient to hold such an in- 

quiry, he may direct dispensing with it. 
Art. 356 makes provision in case of fail- 
ure of constitutional machinery in the 
State. The Article contemplates the Gov-~ 
ernor of a State who is satisfied that a 
situation has arisen in which the Gov~ 
ernment of the State cannot be carried 
on in accordance with the provisions of 
the Constitution. making a report to that 
effect to the President. Except Arti= 
cle 163 (2), none of the other Articles 
which we have mentioned as referring 
to the specially mentioned functions of 
the Governor speaks of the Governor 
exercising his relative function in ‘his 
discretion, which means th 


c i e Governor 
acting exclusive of the ministerial aid 
and advice. 


d. Expressions like ‘in the 
opinion of and ‘if he is satisfied’ occur 
ina few of the Articles. As will ap- 
pear from our discussion supra, from 
mone of them or the other Articles we 
have referred to. ministerial advice is ex- 
cluded or Cabinet or ministerial res- 
ponsibility can reasonably be excluded. 


11. Out of the above list of Arti- 
cles which detail the functions of the 
Governor. counsel for the petitioners re~- 
ferred only to Arts. 164 (1), 200. Cl. (c) 
of the proviso to Art. 311 (2) and Arti- 
cle 356 and also Arts. 163 (2) and 174 (2) 
as having a bearing in the present con- 
text. Article 163 (2) does not take any 
one beyond the exception in Art, 163. 
As to the appointment of the Chief 
Minister under Art. 164 (1). it is not, as 
pointed out before. a function which the 
Governor is required to exercise in his 
discretion. He has no choice in the 
matter of appointment; he has to make 
it, and so too in his choice of the person 
whom he shall appoint as the Chief 
Minister. he has no discretion, but will 
be governed by the principles of Party 
and Parliamentary Government. He has 
necessarily to choose one for appoint- 
ment as the Chief Minister, who shall 


K. A, Mathialagan v. The Governor (FB) 


ALR. 
have the support of his party and the 


majority in the House. or who can form 
a Ministry which will have the support 
of the majority in the House. So too, 
as we said earlier, is his power of dis< 
missal to be exercised in accordance 
with parliamentary conventions. Under 
Art, 164 (1). the power or function of 
the Governor is not. or does not become 
discretionary either because there is no 
Chief Minister. or Council of Ministers 
to advise the Governor in respect of the 
appointment of the Chief Minister, or 
because the Council of Ministers, in tha 
mature of things. cannot bind the Gov-+ 
emor with their advice in case the Gov- 
ernor decides to dismiss the Council, 
Powers of the Governor which, in cer- 
tain situations as there being no Chief 
Minister at all as one has to be appoint- 
ed by him or where advice of Council 
of Ministers. in the nature of things, has 
no place or will be inappropriate, he has 
to exercise in accordance with conven~ 
tions established or to be established, 
cannot by any means be said to be ~ 
powers which he exercises in his dis- 

cretion in the strict Constitutional] signi 
ficance of the expression. The reason is 
that in such cases, no question of exclu- 
sion of aid and advice of Council of 
Ministers can arise at all either because 
it does not exist or because it is not 
available or inherently Inappropriate in 
the particular exigencies or nature of 
things and circumstances as for instance, 
in the caseof appointment of Chief 
Minister or a break down of the Con- 
stitution and action under Art. 356. 
Where and when the Constitution speaks 
of a Governor being required to exer- 
cise his functions in ‘his discretion, it 
postulates the existence of a Ministry 
competent to advise in the circumstances 
and exclusion of its advice in respect of 
such functions. In the matter of ap~ 
pointment of Ministers, there is little 
room for discretion. and in the matter 
of dismissal of the Council of Ministers 
or a Minister the nature of the powers 
of the Governor springs from the tenure 
of office of Ministers which is at the 
pleasure of the Governor. not that the 
power of the Governor in such a case 
fs discretionary in the proper sense of 
the term. The power to assent or with- 
hold assent to a Bill, or reserve ‘the 
same for the consideration of the Presi- 
dent. is a quasi legislative function, and 
in any case. having regard to the impli- 
cations the power can hardly be regard-~ 
ed as one which the Governor can ex- 
ercise in his discretion to the total ex~ 
clusion of the ministerial advice. Pro- 
viso (c} to Art. 311 (2) speaks of the Pre- 
sident or the Governor’s satisfaction. It 
may be possible to take the view that 
while the satisfaction is of the Governor, 
it is only in a formal sense. because the 
President even there has to act by and 
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with the advice of the Council of Minis- 
ters. Even otherwise, satisfaction is not 
@ power which can well be said to be 
exercised in the discretion of the Pre- 
sident, or the Governor. It may be seen 
that, while Art, 74 (1) reserves no dis- 
eretion to the President in the exercise 
of any of his functions. one cannot, none- 
theless, justifiably import such a discre~ 
tion into Arts. 75, 86. 111 and the Pro- 
viso (c) to Art, 311 (2) so far as the 
President is concerned. ‘There is no 
more reason why because of the excep- 
tion in Art, 163 (1) such a discretion for 
Governor’s exercise of his function can 
or should be imported into the corres~ 
ponding Arts. 164 (1), 174, 200 and Pro- 
viso (c) to Art, 311 (2). That clearly 
shows that different ‘yardsticks cannot 
be applied in interpreting parallel pro~ 
visions in the Constitution. and- that. by 
the discretion in the exception in Arti- 
tle ae (1) all that is meant is a func- 
tion of the Governor which he is re- 
quired ae or under the Constitution to 
exercise in his discretion, and not that 
fit is imported impliedly or by construc- 
tion into each and every one of the Arti- 
cles relating to the Governor’s functions. 
The functions of the Governor covered 
by the exception in Article 163 (1) 
are those to be found in schedule 
Six read with Articles 224 (2) and 
275 (D. More specifically the Governor's 
functions to exercised in his discre- 
tion are only those in Rules 9 (2) and 
“8 (3) at the Sixth Schedule, These are 
the only two instances mentioned in the 
Constitution in which. as we consider, 
the Governor is required by the Con- 
stitution to exercise his functions in his 
discretion, Even here, Rule 18 has been 
dropped recently by the Constitution 
amendment, 


12. It was contended for the peti- 
tioners that it could not have been the 
intention of the Constitution-makers to 
provide for the exception in Art. 163 (1) 

the form in which it appears, to con 
fine its scope oniy to the two instances. 
But that is what it is. and the argument 
to the contrary does not impress us, more 
especially when we know the constitu- 
tional history of the origin of the Gov- 
ernor acting in his discretion in respect 
of his stated functions. It is further 
argued that in piquant situations which 
may arise in the matter of apnointment 
of Chief Minister. dismissal of Ministry, 
proroguing and dissolving the Assembly, 
the Governor has necessarily to use his 
discretion to meet them. ‘This is not 
true, any more than it is in the case of 
the President. in whose case there is 
mo reservation for exceptional discre- 
tionary function. In Constitutional prac- 
tice. when such peculiar or piquant 
situations arise for which there is no 
express provision made in the Constitu~ 
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tion, conventions will have to be deve- 
loped in the light of the experience here 
and elsewhere in the working of Parlia- 
mentary responsible Governments, As to 
Art, 356, this is a unique provision 
without a parallel. and the functions 
thereunder of the Governor appears to 
more of a political character than ad- 
ministrative. In any case, we are in- 
clined to think that the report stands on 
the satisfaction of the Governor for 
which in the context of break down of 
the Constitution, ministerial advice is not 
apposite, though not ruled out. But that 
by itself, in our opinion, does not make 
the Governor’s function under Art, 356 
of the nature and character of the func- 
tions of the Governor within the scope 
of exception to Art, 163 (1). The power 
to make Ordinance under Art, 213 is a 
legislative function of the Governor which 
is not administrative in character. But 
inasmuch as the ordinance making 
power is co-extensive with the power of 
the Legislature to make laws, it is relat- 
able to the executive power of the State 
which is vested in the Caveman and in 
exercising it, he should do so in accord- 
ance with the Constitution. that is to 
say, by and with the aid of the eee 
of Ministers, That is a region which i 
peculiarly and entirely of minsterial Tes- 
ponsibility. In our opinion. therefore, in 
the field of making Ordinance. there is 
mo room for the Governor to function 
discretion, 

13. An examination of the Gov- 
ernment of India Act. 1935 before and 
after adaptation, brings out clearly what 
was meant by the Governor acting in 
his discretion, The expression was used 
in a special and technical sense in the 
Government of India Act, which had re- 
ference to this country in its then Domi- 
nion status, That Act. besides the phra- 
seology that the Governor shall func- 
tion in his discretion in specified matters, 
uses also other expressions such as the 
Goyernor or the Governor-General act- 
ing in his individual judgment in areas 
of ministerial responsibility where in 
some cases the Governor was to act by 
the aid and advice of the Council of 
Ministers, Where the Governor was 
required to act in his individual 
judgment. ministerial advice would be 
welcome, but the Governor was not 
bound to follow it, -But where the Gov- 
ernor was required to act in his discre- 
tion. ministerial advice was excluded, 
and it had no place, Section 7 of this Act 
before adaptation said that subiect to 
the provisions of the Act, the executive 
authority of the eee shoul 
exercised on behalf of His majesty by 
the Governor-General either directly or 
through P subordinate to him, Sec- 
tion 9 said that there shall be a Council 
of Ministers. to aid and advise the Gov- 
ernor-General in the exercise of his funcs 
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tions “except in so far as he is by or 
under this Act required to exercise his 
functions or any of them in his discre- 
tion”. The sub-section contained a pro- 
viso to the effect that nothing in the 
sub-section shall be construed as pre~ 
venting the Governor-General from ex~ 
ercising his individual judgment in any 
case where by or under the Act he was 
required to do so. Sub-section (2) said 
that the Governor-General in his discre- 
tion might preside at meetings of the 
Council of Ministers, and sub-section (3) 
was similar to the wording of Art, 183 
42) of our Constitution: Section 10 was 
to the effect that the Governor-General’s 
Ministers should be chosen and summon- 
ed by him, should be sworn by him as 
members of the Council, and should hold 
office during his pleasure, What advice 
was tendered by the Council of Minis- 
ters to the Governor-General was not 
justiciable, Then Section 11 said that 
the functions of the Governor-General 
with respect to defence and ecclesiasti~ 
cal affairs and with respect to external 
affairs, except the relations between the 
Federation and any part of His Majesty’s 
ominions should be exercised by him in 
his discretion and his functions in or in 
relation to the tribal areas should be 
similarly exercised. To assist him in the 
exercise of those functions, the Goyer- 
mor-General might appoint counsellors, 
Section 12 spoke of the special responsi- 
bilities of the Governor-General in res« 
pect of the prevention of any grave 
menace to the peace or tranquillity of 
India. the safeguarding of the financial 
stability and credit of the Federal Gov- 
ernment, the safeguarding of the legiti« 
mate interests of minorities. the protection 
of the rights of any Indian State and the 
rights and dignity of the Ruler thereof, 
the securing that the due discharge of 
his functions with respect to matters with 
respect to which he was by or under 
the Act required to act in his discretion, 
or to exercise his individual judgment, 
was not prejudiced or impeded by any 
course of action taken with respect to 
any other matter. and a few other 
matters, If and in so far as any special 
responsibility of the Governor-General 
was involved. he should in the exercise 
of his functions exercise his individual 
judgment as to the action to be taken 
Section 17 (3) provided that the Governor 
General should make rules for the more 
convenient transaction of the business of 
the Federal Government and for the 
allocation among Ministers of the said 
business in so far as it was not business 
with respect to which the Governor Gene. 
ral was by or under the Act reauired to 
act in his discretion, As to the sessions 
of the Legislature. prorogation and dis- 
solution, Section 19 said that the Federal 


Legislature should be summoned to meet 
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once at least in every year, and twelve 
months should not intervene between 
their last sitting in one session and the 
date appointed for their first sitting in 
the next session. and subject to the pro- 
visions of the section. the Governor 
General might in his discretion from time 
to time summon the Chambers to meet 
at such time and place as he thought fit; 
prorogue the bers; dissolve the 
Federal Assembly. Section 32 which pro-= 
vided for assent to Bills was to the effect 
that when a Bill had been passed by 
Chambers. it should be presented to the 
Governor General. who should in his dis- 
cretion declare either that he had assent- 
ed in His Majesty’s name to the Bill, on 
that he had withheld assent therefrom, 
or that he had reserved the Bill for the 
signification of His Majesty's pleasure, If 
was also provided that the Governor 
General, in his discretion, might return 
the Bill to the Chambers, with a message 
ete. The Governor General was requira 
ed by Section 33 in respect of every 
financial year to cause to be laid before 
both Chambers of the Federal Legislature 
a statement of the estimated receipts and 
expenditure of the Federation for that 
year. As to the Legislative powers of the 
Governor General. Section 42 provided 
that if at any time when the Federal 
Legislature was not in session the Gov- 
ernor General was satisfied that circum~ 
stances exist which rendered it necessary 
for him to take immediate action, he 
might promulgate such Ordinances as the 
circ ces appeared to him to require, 
provided that he should exercise his indi« 
vidual judgment as respects the promul- 
gation of any Ordinance under the Set- 
tion if a Bill containing the same provi~ 
slons would under the Act have required 
his previous sanction to the introduction 
thereof into the Legislature. Similar 
powers to make Ordinance were vest= 
ed in the Governor General bv Sec- 
tion 43 to rdinance if até 
any time the Governor General was satis« 
fied that circumstances exist which re« 
ndered it necessary for him to take im-« 
mediate action for the purpose of enabl- 
ing him satisfactorily to discharge his 
functions in so far as he was by or under 
the Act required in the exercise thereof, 
to act in his discretion or to exercise his 
individual judgment. The Governors 
General also was vested_by Section 45 
with the power to issue Proclamations if 
he was satisfied that situation had arisen 
in which the Government of the Federa- 
tion could not be carried on in accordance 
with the provisions of the Act. and in 
that event. he should declare that his 
functions to such extent as might be 
specified in the Proclamation, be exercis= 
ed by him in his discretion. In the Gov- 
ernors’ Provinces analogous provisions 
‘were made as to the appointment of the 
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Governor by His Majesty. the Executive 
authority of the Province io be vested 
in the Governor who was to be aided 
and advised by a council of ministers in 
the exercise of his functions, except in so 
far as he was by or under the Act Te- 
quired to exercise his functions, or any. 
of them in his discretion. Here again, 
by a proviso it was stated that nothing in 
the sub-section should be construed as 
preventing the Governor from exercising 
his individual judgment in any case where 
by or under the Act he was required so 
to do. ‘The Governor in his discretion 
might preside over meetings of the Coun- 
cil of Ministers. If any question arose 
whether any matter was or was not @ 
matter in respect of which he was re~ 
quired to act in his discretion, or to ex- 
ercise his individual judgment. the deci- 
sion of the Governor should be final, The 
Governor’s Ministers shall be chosen and 
summoned by him, shall be sworn by 

im as members of the Council. and 
shall hold office during his pleasure, Sec- 
tion 52 laid certain special responsibilities 
on the Governor which included the pre- 
vention of any grave menace to the peace 
or tranquillity of the Province, safeguard- 


‘Ing of the legitimate interests of mino- 


` wities, the protection of the rights of any 
. Indian State and the rights and dignity 


a 


of, 


of the Ruler thereof. and certain other 
matters. If and in so far as any special 
responsibility of the Governor was in= 
volved. he should. in the exercise of his 
functions, exercise his individual judg- 
ment as to the action to be taken. The 
power to summon the Legislature was in 
terms similar to those in Section 19. 
Sub-section (2) of S. 62 said that subject 
tto the provisions of the section, the Gov~ 
ernor might in his discretion from time 
to time, summon the Chambers or either 
Chamber to meet at such time and place 
as he thought fit; prorogue the Chamber 
or Chambers, dissolve the Legislative 
Assembly, There were other sections re- 


` lating to the right of the Governor to 


address and send messages to Chambers, 
assent to Bills. reservation for considera~ 
tion of the Governor General. cause to 
be laid before the Chamber or Chambers 


of the Legislature statements of receipts: 


and expenditure. Powers were given to 
the Governor to promulgate Ordinance 

recess of the Legislature. and se- 
parate powers to make similar Ordinances 
for the purpose of enabling him to satis- 
factorily discharge his functions in so far 
as he was by or under the Act required 
fn the exercise thereof to act in his dis- 
cretion or to exercise his individual 


‘judgment, So under the Government of | ercis 


India Act, 1935. as it stood originally. the 
Governor was to be aided and advised by 
a Council of ters in the exercise of 
his functions, But this requirement was 
not to apply to functions of the Governor 
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cally provided both at 
plaikigecr povely for 
ernor which he was to exercise in his dis- 
arenon or by his individual judgment. 


1935 j f 

. Teferred to those f i i- 

i i e functions speci 
e Governor w i 

erel as required to ex- 

in the 


which they were not expressly required 
to exercise in their discretion or in their 

dividual judgment were not within the 
exception. It may be noted that one of 
the functions which the Governor Gene- 
ral or the Governor was required to ex~ 
ercise in his discretion was. proroguing 


and dissolving the Legislature, When 


` the Government of India Act was adapt- 


ed after Independence in 1947, discretion 
in Sections 9, 19. 50. 62 and 84 was 
omitted. Sections 11 and 12 which ex- 
pressly mentioned the functions to be 
exercised by the Governor General in 
his discretion was dropped. As adapted 
in 1947, the Government of India Act, 
1935 did not provide that the Governor 
General or the Governor had any func- 
tion which he had to exercise in his dis- 
cretion or in his individual judgment, The 
position was the same in the Constitu- 
tion of India so far as the Union is con- 
cerned. As we mentioned, Art. 74 (1) 
which provides for the President acting 
by the aid and advice of the Council of 
Ministers es mo exception to the rule. 
It is, however, true that the exception 
as in Section 50 (1) of the Government 
of India Act, 1935, as it originally was, 
reappears in Art, 163 (1) of the Con- 
stitution, But at the same time it should 
be observed that the Constitution has not 
reiterated expressly any functions of the 
Governor which he was called upon to ex- 
e in his discretion except those in 
the Sixth Schedule to the Constitution. 
Historically. therefore when in the Gov- 
ernment of India Act, 1935, before its 
adaptation, functions of the Governor 
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General or the Governor were referred 
to specifically. which they were expres- 
sly required to exercise in their discre- 
tion, and a similar exception finds a 
place in Art. 163 (1). it is reasonable to 
take the view {hat the exception has re~ 
ference only to those functions of the 
Governor which he is expressly required 
by or under the Constitution to exercise 
in his discretion, and that has reference 
only to the two instances of functions of 
the Governor in Schedule Six to the 
Constitution. We may also note that the 
powers of the Governor General and the 
Governor under Sections 19 and 62 to 
summon, prorogue and dissolve the Legis- 
lature were to be exercised in their dis- 
cretion. But. after adaptation. the func- 
tion of proroguing was not in the dis- 
cretion of the Governor General. or Gov- 
ernor. That is also the position with 
reference to Arts, 85 and 174. The ex- 
ercise of the function of the Governor in 
proroguing or dissolving the Assembly 
under Art, 174 is not a function which 
he can exercise in his discretion. that is 
to say. to the exclusion of the ministerial 
advice. Since the matter is not. there- 
fore, covered by the exception to Arti- 
cle 163 (1), in the matter of prorogation 
the Governor is bound by the advice of 
the Council of Ministers. and in the in- 
stant case by the advice of the Chief 
Minister under the rules of allocation of 
Government business, 


14, In fact, as we indicated at the 
outset. Art. 166 (3) enables the Governor 
to make rules for the more convenient 
transaction of the business of the Gov- 
ernment of the State. and for the alloca- 
tion among Ministers of the said busi- 
ness in so far as it is not business with 
respect to which the Governor is by or 
under the Constitution required to act 
in his. discretion. Accordingly. the Gov- 
ernor has made the Madras Government 
Business Rules and Secretariat Instruc- 
tions. Rule 31 lists out classes of cases 
allocated to the Chief Minister, and item 
(xiii) in the list pertains to cases relat- 
ing to summoning. and prorogation of the 
Legislature. and dissolution of the Legis- 
lative Assembly. This shows that the 
Governor himself considered that the act 
of prorogation of the Assembly is not 
one which he is required to exercise in 
his discretion. We are of opinion, there- 
fore. that the contention for the peti- 
tioner that the Governor’s function of 
prorogation is one he should exercise in 
his discretion. and so the impugned noti- 
fication proroguing the Assembly only on 
the advice of the Chief Minister without 
the Governor himself objectively as- 
sessing the situation and circumstances is 
invalid, cannot be accented, 


15. That under the Constitution 
the President or the Governor has been 
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made but a formal Constitutional head of 
the Executive and the real executive 
powers are vested in the Ministers or 
the Cabinet has been held by the 
Supreme Court and this Court on more 
than one occasion, State of Travancore 
Cochin v. Bombay Co, Ltd.. AIR 1952 
SC 366; P, Joseph John v, State of 
Travancore Cochin, AIR 1955 SC 160s 
Ramjawaya v, State of Punjab, AIR 1955 
SC 549; T, M, Kanniyan v, Income-tax 
Officer, Pondicherry. AIR 1968 SC 6373 
R., C. Cooper v. Union of India, AIR 1970 
SC 564; A. Sanjeevi v, State of Madras, 
AIR 1970 SC 1102 and Balasubramania 
V. Karunanidhi, 84 Mad LW 318. In the 
last of these decisions the earlier cases 
have been referred to. Though in that 
case, the point for decision was whether 
after dissolution of the House of the 
People. the Council of Ministers could 
continue in office; if not, whether the Pres 
sident could take over the reins of Gov- 
ernment until a fresh election and fora 
mation of a new Ministry in deciding that 
question. it was necessary for the Court 
to consider the nature and character of 
the system of Government which the 
Constitution has adopted. It was there 
pointed out that our Constitution has ad= 
opted both at the Union and at State 
levels the Parliamentary or Cabinet Sys- 
tem of Government of the type obtain- 
ing in the United Kingdom. The Courf 
observed :— 


“In England, as a result of centuries 
of conflict between the Crown and the 
subjects and historical evolution of a 
form of Parliamentary Government based 
mostly on conventions and traditions. the 
King in whom the executive power is’ 
nominally vested is but a Constitutional 
Monarch in the sense that in the exercise 
of his executive power. he is aided and 
advised by his Council of Ministers, who 
are collectively responsible to the House 
of Commons, The King or the Queen, 
cannot act himself or herself and cannot 
exercise executive power unless aided 
and advised by the Council. Though in 
form the power is vested in the Crown, 
in substance. the real power is with the 
King’s Council of Ministers. Though the 
members of the Council of Ministers in= 
cluding the Prime Minister come out of 
the House of Commons. the choice of the 
Prime Minister rests with the King but 
the choice is controlled by conventions, 
and the Prime Minister is appointed by 
the King. who. on the advice of the 
Prime Minister appoints the other Minis- 
ters. The leader of the majority party 
in the House of Commons. who can com= 
mand not merely the confidence of his 
party. but also the majority of the mem- 
bers of the House of Commons is the 
hallmark of the choice of the Prime 
Minister by the King. This is because 
of the principle that the Council of 
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Ministers, including the Prime Minister, 
are responsible to the House of Commons, 
the members of which represent the elec- 
torate of the people, 


That, by and large, the British Parlia= 
mentary system of Government, as. we 
bave just outlined has been adopted in 
our Constitution is evident from the de- 
bates and some of the speeches of the pro- 
minent members of the Constituent As- 
sembly. The debates and speeches in the 
Constituent Assembly to which our at- 
tention was drawn by the Attorney Gene~ 
ral show that while the Constitution 
adopted the British form of Parliamen- 
tary Government it was thought to be 
necessary only to incorporate into it a 
few of the maior conventions of that 
form of Government namely. that the 
Head of the State is but a nominal Head, 
the real power being in the Ministry, 
that he should act on the aid and advice 
of the Council of Ministers. and that the 
Council of Ministers is collectively res- 
ponsible to the House of the People.” 


16. After mentioning this in sup- 
port, this Court referred to some of the 
decisions of the Supreme Court on the 
subject, and then observed— 


“Articles 53 (1). 74 (1) and 75 (1), 
(2) and (3) and 77 (1) and (2) have en- 
shrined the fundamentals of the Parlia- 
mentary system of Government as in 
Britain. which still remain as some of 
. the major conventions in England of the 
Parliamentary system of Government 
which have been developed over the cen- 
turies through political conflicts between 
the King and the People for transfer of 
the real power from the former to the 
latter, It is clear to us from a close ex~ 
amination of these Articles. apart from 
the authority of AIR 1955 SC 549; AIR 
1968 SC 637 and AIR 1970 SC 1102, that 
the President in whom the executive 
power of the Union has been vested, has 
to exercise it on the aid and advice of 
the Council: of Ministers with the Prime 
Minister as its head. No doubt, Arti- 
cle 53 (1) says that. the executive power 
of the Union vested in the President, 
shall be exercised by the President either 
directly or through officers subordinate 
to him, But it also says that it shall be 
so exercised by him in accordance with 
the Constitution. That means, the ex- 
ercise of the power by the President is 
controlled and limited by the other pro- 
visions of the Constitution. He can ex- 
ercise his power directly in accordance 


with the Constitution. that is to say. in. 


the cases and manner indicated elsewhere 
in the Constitution. For instance the 
appointment of Judges of the Supreme 
Court and of the High Courts, is made 
directly by the President under a war- 
rant signed by him as provided in the 
Constitution. so too in the case of appoint- 
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ment of Governors. The President apa 
points the Auditor General of India by 
warrant under his hand and seal, These, 
and other cases, are instances of exercise 
by the President directly of the execue 
tive power. But it should be noted that, 
as such exercise of power should be in 
accordance with the Constitution, he has 
to act in those cases too on the aid and 
advice of the Council of Ministers,- The 
position is the same when he exercises 
his powers through officers subordinate 
to . The Council of Ministers are 
undoubtedly subordinate to him. But 
even so. Art, 74 enjoins that ‘there shall 
be a Council of Ministers with the Prime 
Minister at the head to aid and advise 
the President in the exercise of bis func- 
tions. What is one of the most impor- 
tant and major conventions of Parlia- 
mentary System of Government in Britain 
is embodied in this provision, The effect 
of this provision is to make the President 
a formal head of the State. and to vest 
the real executive power in the Council 
of Ministers, This effect is achieved by 
vesting the executive power in the Pre- 
sident. and requiring him in the exercise 
of it to be aided and advised by his 
Council of Ministers, We are unable to 
accept the contention of the petitioners 
that there is no indication in Art. 53 (1) 
read with Arts, 74 (1) & 75. that the re~ 
quisite of the President’s exercising the 
power in that manner is mandatory, The 
requisite is clearly expressed in Arti~ 
cles 53 (1) and 74 (1) and admits of no 
exception. Nowhere in the Constitution 
do we find any provision enabling the 
President to act on his own, and by his 
individual judgment. That is truly the 
effect and intention of Arts, 53 (1), 
74 (1) and 75 (1) has been stated by the 
Supreme Court in Ramiawaya v. State 
of Punjab, AIR 1955 SC 549 in these 
words — ‘The President has thus been 
made a formal or constitutional head of 
the executive and the real executive 


dent occupies the same position as the 
King under the English Constitution, He 
is the head of the State but not of the 
executive, He represents the nation, but 
does not rule the nation. He is symbol! 
of the Nation. His place in the adminis- 
tration is that of a ceremonial device on 
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a seal by which the nation’s decisions are 
made known ......... The President of the 
Indian Union will be generally bound by 
the advice of his Ministers. He can do 
mothing contrary to their advice. nor can 
he do anyibing without their advice,” 
7 Halsbury’s Laws of 
England grat Edn. in paragraph 763 the 
position of the Sovereign and the Cabi~ 
net is stated thus:— 

“Since the reign of George I the 
Sovereign has ceased to attend meetings 
of the Cabinet, the place of the Sovereign 
being taken by the Prime Minister. 
Moreover, the presence of the Sovereign 
at any meetings of ministers where deli- 
berations of discussions take place is now 
clearly recognised as being contrary to 
constitutional practice, The decisions 
arrived at by the ministry must. however, 
be communicated to the Sovereign, in 
order to afford her the opportunity of 
exercising that Constitutional criticism 
with regard to all the departments of 
State to which che is entitled. The fullest 
information should also be given to her, 
both by the Cabinet and by individual 
ministers, as to the measures proposed 
to be taken in important matters, and 


drafts for the Sovereign’s approval and . 


signature, and the papers or despatches, 
connected therewith should be submitted 
in time to permit of her becoming fully 
acquainted with their nature before 
coming to a decision, the proper course 
being for all important documents and 
correspondence to be sent first to the 
Prime Minister, to be transmitted by him 
to the Sovereign, and afterwards cir- 
culated amongst members of the Cabi+ 
net,” 

18. Tt is also well worth noting 
the King’s power of dismissal of Minis- 
ters as obtains in England add referred 
to in paragraph 768 of 7 Halsbury’s 
Laws of England :— l 

“The Sovereign may legally dissolve 
the ministry at any time by dismissal; 
but the exercise of this power in order 
to assert the personal wishes of the 
Sovereign in opposition to the wishes of 
Parliament and ultimately of the electo- 
tate, is clearly recognised as unconstitu« 
tional. However in cases where the Minis- 
try still retains the confidence of the 
House of Commons, but fhe Crown has 
reason to believe that the latter no longer 
represents the sense of the electorate the 
dismissal of the Ministry or ihe dissolu- 
tion of Parliament would be constitutional, 
and cases of emergency might conceiv- 
ably arise, where. through the unfitness 
or incapacity of the Ministry. the exer- 
cise of the power of would be 
constitutional, justifiable and proper. in 
order to prevent the adoption of some 
course of action ruinous to the nation,” 

19. Ivor Jennings in his work on 
‘The Law and the Constitution’ 1933, 
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while discussing the Cabinet system, 

made the following observations in ress 

eal of the conventions and the preroga< 
ivei— 


“One of the earliest results, naturale 

ly. was that the powers which are legal- 
ly exercised by the King—the royal pre« 
Togative were in practice exercised by 
the Cabinet or by the individual minis- 
ters who formed the Cabinet. The King 
acted on the ‘advice’ of the Cabinet minis- 
ters; and in practice he could not refuse 
to take that advice unless he could find 
another set of ministers who could keep 
a majority in the House of Commons. 
Hence there was by the constitutional 
convention a transference of the royal 
prerogative to the Cabinet, These con= 
ventions are therefore. as Dicey put if, 
‘rules for determining the mode in which 
the discretionary powers of the Crown 
(or of the ministers as servants of the 
Crown) ought to be exercised.” 
A.B. Keith in his book on “The Constitue 
tional Law of the British Dominions, 
1933” points out with reference to 
Dominion conditions that responsible 
Government demands that the powers of 
the Crown or its representative, whether 
resting on the prerogative or on statute, 
must be exercised on the advice of Minis 
ters. He also points out that in all cases 
alike the principle prevails that for of-- 
ficial actions the Governor must under 
normal circumstances act on the advice 
of his ministry or of an individual minis- 
ter. according as the case demands, The 
duty of acting, it must be noted. is a 
legal duty. but one of imperfect obliga 
tion, Keith further observes— 


“The Governor could not act with= 
out the aid of his ministry. The necese 
sity of acting on ministerial advice does 
not preclude. of course. the right to dis- 
cuss and advise. If after discussion the. 
Dominion ministry declines to modify its 
proposed line of action. there is normal- 
ly no option for Governor but to assent, 
for the responsibility belongs to minis 
ters, not +o him.” 

In the Indian Constitution by Grenville 
Austin, 1966, the author says— 


“The (Constituent) Assembly chose a 
slightly modified version of the British 
Cabinet System. India was to have a 
President, indirectly elected for a term 
of five years. who would be a constitu- 
tional head of State in the manner of the 
monarch in England. He could be re« 
moved by impeachment proceedings 
brought against him by the Parliament. 
A Vice-President, also indirectly elected, 
would serve as head of State in the event 
of the President's incapacity or death; he 
would also be the Chairman of the 
Upper House of Parliament. As in 
England. there was to be a council of 
Ministers, headed by the Prime Minister 
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and collectively responsible to Parlia~ 
ment, to aid and advise the head. of State. 
The President was to be the nominal head 
of the Executive; the Prime Minister the 
real head ..s........... The President could: 
mot dissolve Parliament without the ad- 
vice of his Prime Minister, in the first 
place.” 

We think it is permissible for this Court 
to advert to the opinions expressed by 
the then Attorney General Mr. M. C. 
Setalvad. and Mr, Alladi Krishnaswami 
Aiyar, on the subject, on a reference to 
them by Prime Minister Mr. Nehru 
which Grenville Austin makes mention 
of, as the views of noted Jurists of this 
country, Mr, Setalvad was of the view 
that because of Art. 74 (1), the Presi- 
dent was required to act in all matters 
with the aid and advice of „his Council 
of Ministers, and in support is the argu- 
ment of Mr. Aladi Krishnaswami Aiyar 
in the Constituent Assembly that because 
sovereignty lay with the people. and be- 
cause the people elected the, Parliament 
from which came the Council of Minis- 
ters, pawer lay with the Council of 
Ministers, not with the President. Mr. 
Aiyar expressed the view that it was 
perfectly clear to him that the Presi- 
dent’s position was analogous to that of 
a Constitutional monarch in England. and 
there was no sphere of his functions in 
respect of which he would act without 
reference to the advice of his Ministers. 
He further said that Mr. Prasad seemed 
to read every Article of the Constitution 
in which the expression ‘President’ oc« 
curred as conferring powers on the Pre~ 
sident in his personal capacity without 
referring to the Cabinet, but the legal 


position was that Art. 74 was all perva~ 


sive in its character, and that it would 


‘be constitutionally improper for the Pre- 


sident not to seek or not to be guided 
by the advice of his Ministers. Refer 
ring to this controversy and the opinions, 
Grenville Austin made this pertinent ob- 
servation :— . 


“For ill or creditable matives, how- 
ever, Prasad attempted to read into the 
Constitution what was never intended to 
be there. Fortunately he failed. In fact, 
his efforts may have strengthened the 
Constitution by establishing the firm pre- 
cedent that within the Executive the 
cabinet is all powerful, There is no re- 
ason to believe that President Radha- 
krishnan shares this predecessor’s views, 
And Indian may with some confidence 
hope that the State Executive and the 
Union Executive will continue to func- 
tion as Professor Alexandrowicz had de= 
scribed them, Governors, he wrote ‘have 
under the present Constitution, apart 
from a few exceptions, a nominal posi- 
tion only and depend entirely on the 
Minist And so for the Federal Ex- 


ry. 
ecutive, despite Rajendra Prasad’s at~ 
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tempt to the contrary. ‘the examination 
of constitutional practice in the post~ 
Independence years shows beyond doubt 
that .....0. . The President is by conven- 
tion reduced to a mere figurehead while 
the Ministry is the real Executive.” 
The few exceptions which Professors 
Alexandrowicz had in mind evidently re- 
lated to those applicable to the Assam 
Governor, Pursuant to an order of the 
President dated 26-11-1970, a Committee 
of Governors considered the role of Gov- 
ernors and made a report in 1971 which 
contains the official views of the Com- 
mittee of Governors. In the report we 
find mention made that the question as 
to what, if any, are the discretionary 
functions of the Governor under the 
Constitution was considered soon after it 
came into force in 1950. and that Dr. 
B, R. Ambedkar, who was then the Law 
Minister and who as Chairman of the 
Drafting Committee had piloted the Con~ 
stitution through the Constituent Assemb- 
ly. answered it in categorical terms: 
“There are, in fact. only two cases 
mentioned in the Constitution in which 
a Governor can act in his discretion both 
of which relate to the functions of the 
Governor of Assam, and these will be 
found in paras 9 (2) and 18 of the Sixth 
Schedule to the Constitution.” 
The report set out briefly the scope of 
the expressions ‘discretion’ ‘special respon= 
sibility’ and ‘individual judgment’ in so 
far as they are used in the Constitution 
in relation to the functions of the Gov- 
ernor, and refers to the fact that these 
terms have been borrowed from the Gov- 
ernment of India Act, 1935, as embody- 
fing concepts: which were clearly ex- 
plained at the time that Act was made. 
oa scope of the expressions is stated 


e— 

_“ ‘Discretion’ relates to functions 
which were outside the area of ministe~ 
rial responsibility and where the ad= 
ministration was exclusively vested in the 
Governor aided by his own secretarial 
staff. So far as the term ‘special res- 
ponsibility’ is concerned, the declaration 
of a special responsibility with respect 
to a particular matter was never intend- 
ed to mean or even to suggest that. when 
a question relating to that matter comes 
up for consideration, the decision is to 
be that of the Governor to the exclusion 
of his Ministers, In no sense does it 
define a sphere from which the action 
of Ministers is excluded. It does no 
more than indicate a sphere of action in 
which it will be constitutionally proper 
for the Governor, after receiving Minis- 
terial advice. to signify his dissent from 
it and even to act in opposition to it if, 
in his own unfettered judgment, he is of 
opinion that the circumstances of the 
case so require. The term ‘individual 
judgment’ is necessarily linked with the 
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exercise of a special responsibility, When 
a E s acts against the advice of the 
Council of Ministers in relation to a 
matter which involves special responsi- 
bility, he exercises hig individual judg- 
ment as to the action to be taken.” 

20. The report goes on to say— 

“There are also expressions used in 
tbe constitution such as ‘in the opinion 
of the Governor’ (Art, 200) and ‘if the 
Governor is satisfied’ (Art, 213). In these 
cases, it is clear that the advice of the 
Council of Ministers is not excluded, but 
fis, in fact, envisaged,” 
Reference is then made to the funda- 
mental concept underlying the scheme of 
Government under the Constitution that 
ig to say. both at the Union and at the 
State levels, the responsibility is of the 
executive to the Legislature as implicit 
in Arts. 163 and 164, which provided, 
first, for a council of Ministers to aid 
and advise the Governor in the exercise 
of his functions; secondly, for advice if 
any, tendered by the Ministers being 
beyond question in any Court of lew; and 
thirdly. and even more important, for 
the Ministers to be collectively respon- 
sible to the Legislative Assembly of the 
State. The mechanism of Government, 
continues the report. the procedure for 
tendering advice and the manner of en- 
guring responsibility to the Assembly are 
left to practice and convention; they are 
not. and did not need to be, spelt out in 
the Constitution, The view is then ex- 
pressed in the report that proper tradi- 
tions have to be built up round the 
fundamental concepts of responsible Gov- 
ernment, and the primary duty alike of 
the Governor, the Ministers and the poli- 
tical parties is to ensure that it is honour~ 
ed, and the right of the Legislature to 
expect and demand responsibility is never 
assailed or undermined, 


21. It may be noted that the 
Draft Constitution had proposed con- 
ferring on the Governor discretionary 
functions in relation to— 

(1) appointment and dismissal of his 
Ministers; 

(2) summoning of the Legislature and 
dissolution of the Legislative Assembly; 

(3) power to return to the Legisla- 
ture for reconsideration a Bill submitted 
for assent; 

(4) issue of a Proclamation in an em- 
ergency superseding Ministers and as- 
suming by the Governor of executive 
functions; 

(5) appointment of the Provincial 
Auditor-in-Chief; 

(6) appointment of the Chairman and 
members of the Public Service Commis- 
sion; and 

(7) discretionary powers are confer- 
red on the Governor of Assam. 

But since it became clear that the Con- 
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stitution was to adopt the Parliamentary 
System of Government. that is to say, 
responsibility of the Council of Minis- 
ters to the Legislative Assembly in rex 
gard to executive functions. the Drafting 
Committee proposed deleting the require- 
ment in the relative provisions requiring 
the Governor to act in his discretion in 
the above matters, except in the case re~ 
lating to the Governor of Assam. As 
regards summoning of the Legislature, 
the view of the Committee of Governors 
appears to be that the Governor has to 
act on the advice of the Council of Minis 
ters, This is because it is the Council of 
Ministers which provides business for a 
session of the Legislature. and that for 
that reason it would be purposeless for 
the Governor to act otherwise than in - 
accordance with such advice, As re- 
gards prorogation, it has expressed the 
view that the Governor should normally 
act on the advice of the Council of 
Ministers, In connection with proroga~ 
tion. the report deals with a particular 
Situation and says— 


“A point has arisen, however, whe= 
ther a Chief Minister has the right to 
advise prorogation when there is pend~ 
ing in the Legislative Assembly a notice 
of a motion of no-confidence against his 
Ministry, The Governor in such a case 
should first satisfy himself that the notice 
of the no-confidence motion is not frivo- 
lous and is a genuine exercise of the 
Parliamentary right of an opposition to 
challenge the Government’s majority. If 
so satisfied, the Governor should ask the 
Chief Minister to face the Assembly and 
allow the motion to be debated and voted 
upon. To prorogue the Assembly other- 
wise would amount to avoidance of res- 
ponsibility of the Council of Ministers to- 
the Assembly.” 


The dissolution of the Assembly may 
follow defeat of the Government in the 
Assembly by an adverse vote amounting 
to an expression of want of confidence 
in the Council of Ministers, and where 
no alternative Government can be form- 
ed, or when the Chief Minister asks for 
dissolution on the ground that. due to 
certain changed circumstances. the Gov-~ 
ernment feels that it should seek a fresh 
mandate from its political sovereign. the 
people. Dissolution also will have to 
follow if there is a failure of the Con 
stitutional machinery and the administra~ 
tion is taken over by the President 
under Art. 356. But it is regarded in 
the report of the Committee of Gov- 
ernors that normally a Governor should 
exercise the power of dissolution on the 
advice of the Council of Ministers. It 
says— 


“If a Chief Minister who enjoys 
majority support advises dissolution. the 
Governor must accept the advice. but if 








_ tion. It is also 


1973 


he advises dissolution after losing his 
majority. the Governor need accept his 
advice only if the Ministry suffers a 
defeat on a question of major policy and 
the Chief Minister wishes to appeal to 
the electorate for a mandate on that 
policy, In the case of a Chief Minister 
heading a single party Government 
which has been returned by the elec- 
torate in absolute majority. if the ruling 
party loses its majority because of de- 
fection by a few members and the Chief 
(Minister recommends dissolution so as to 
enable him to make a fresh appeal to 
the electorate, the Governor may grant 


a dissolution, The mere fact that a few’ 


members of the party have defected does 
not necessarily prove that the party has 
lost the confidence of the electorate. If 
there is a no-confidence motion against 
a Ministry and the Chief Minister, instead 
of facing the Assembly, advises the Gov- 
ernor to dissolve the Assembly, the Gov- 
ernor need not accept such advice, but 
should ask the Chief Minister to get the 
verdict of the Assembly on the no-con- 
fidence motion.” 


We have referred to observations in the 
report of the Committee of Governors or 
to the speeches in the Constituent As- 
sembly, or the statement of Dr. B.. R. 
Ambedkar, not for the purpose of using 

i interpretation of specific 
language used in the Constitution in any 
particular Article or Articles of the Con- 
stitution, but as historical facts and views 
in the process of the making of the Con- 
stitution and landmarks in the develop- 
ment of constitutional practice and con- 
ventions in the working of the Parlia- 
mentary system of Government, with the 
Governor as head, in accordance with the 
provisions of the Constitution, It is 
clear from the foregoing references that 
the functions of the Governor General 
or the Governor under the Government 
of India Act 1935, before adaptation, 
which he was required to exercise in his 
discretion, had a particular technical 
meaning as functions which were outside 
the area of ministerial responsibility. and 
where the administration was exclusively 
‘vested in the Governor aided by his own 
secretarial staff and not that it carried 
the sense that in whichever Article the 
word ‘Governor’ occurred if meant con- 
ferring discretionary powers which he was 
ffree to exercise without ministerial res- 
fponsibility and that discretion of the 
Governor in that sense was omitted in 
the Government of India Act. 1935 as 
adapted, and that when the expression has 
found a place in Art, 163 (1). it has no 
sense or significance different from what 


- had been assigned to it earlier in the Gov- 


ernment of India Act, 1935. before adapta- 
to be observed that the 
expressions in the Constitution like ‘in 
the opinion of the Governor’ ‘if the Gov- 
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ernor is satisfied’ do not have the effect 
of excluding ministerial advice, unless in 
the context and in the nature of things, 
a advice will necessarily have no 
place, 


22.. As already indicated, we are 
of opinion, therefore. that the exception 
in Art. 163 (1) of the Constitution uses 
the word ‘discretion’ in the technical 
sense we have adverted to. which ap- 
plied only to the Assam Governor in the 
single case surviving in schedule six of 
the Constitution, and does not apply or 
govern interpretation of any of the other 
Articles relating to the Governor’s func- 
tions. We agree that the exception in 
Art. 163 (1) need not have found place, 
and in any case, in the particular form, 
in the sub-Article which at least could 
have been expressly and easily confined 
to the Assam instance, if only to avoid 
confusion, but that in our opinion. can 
make no difference to the real meaning 
of the exception to which sub-Art. (2) 
of Art. 163 is related. The sections in 
the Government of India Act correspond- 
ing to Arts. 85 and 174 had designated 
the functions, those which the Governor 
General or the Governor could as the 
case may be, exercise in his discretion. 
But that phraseology does not find a 
place either in Art. 85 or Art, 174, and 
there is no exception in Art, 74 (1) to 
control the meaning of Art, 85, and there 
is no reason to construe Art, 174 in a 
different way. That also shows that the 
exception in Art. 163 (1) is of narrow 
scope, as explained earlier, and does not 
qualify the nature and content of the 
power of prorogation under Art. 174. We 
find that a Division Bench of the Travan- 
core High Court. in Varadarajia v. State 
of Travancore Cochin, AIR 1953 Trav-Co 
140. took a similar view. on the scope of 
Art, 163 (1). It observed that the reten- 
tion of the words ‘in his discretion’ in 
Art. 163 (1) might be said to be a draft- 
ing anomaly, as no Governor, except the 
Governor of Assam acting under Sch, 6 
paras 9 (2) and 18 (3). has any authority 
to act in his discretion. Bose. J. in Biman 
Chandra v. Dr. H. C. Mukherjee. Gov- 
ernor, West Bengal. AIR 1952 Cal 799 was 
of the view that Art. 171 did not state 
that in making nominations, the Governor 
was bound to act in his discretion. and 
that unless a particular Article expres- 
sly so provided. an obligation to act in 
his discretion could not be imposed upon 
the Governor by mere implication, We 
need not rest our view on this ground. 
AIR 1969 SC 903 with reference to Arti- 
cle 174 stated that the Governors powers 
thereunder were without any restriction, 
and his powers were untrammelled. but 
that does not mean that the Court meant 
that the Governor could exercise his 
powers under Art. 174 in his discretion. 
Building up of conventions as to the 


tee 
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wisdom and propriety and the manner 
of exercising the power of prorogation in 
particular contingencies or situations is 
entirely different from the powers of the 
Governor being exercisable in his dis- 
eretion. Legally, therefore, the 
ernor’s. prorogation in the instant case 
only on the advice of the Chief Minister 
is right, and its validity cannot be suc- 
cessfully questioned on that ground, 


23. Before we leave this question 
of discretion in the context of Art. 174, 
we should refer to Bk. Sardarilal v. Union 
of India. AIR 1971 SC 1547, cited for the 
petitioners. The Supreme Court held 
there that the function under clause (c) 
of the proviso to Art, 311 (2) could not 
be delegated by the President to any one 
else in the case of a civil servant of the 
Union. because the President had to be 
satisfied personally that in the interest 
of the security of the State. it was not 
expedient to hold the enquiry by Cl (2). 
But that was a case where the matter 
was never placed before the President. 
Also, the decision is no authority that the 
President, under clause (c) to the proviso 
to Art. 311 (2) acts in his discretion. that 
is to say. to the exclusion of ministerial 
advice. As a matter of fact, the Supreme 
Court in AIR 1970 SC 564 observed— 


“Under the Constitution, the Presi- 
dent being the constitutional head. nor- 
mally acts in all matters including the 
promulgation of an Ordinance on the ad= 
vice of his Council of Ministers”, 


24. Article 123. it may be noted, 
speaks of “the President is satisfied an 
that circumstances exist.” But the con- 
cept of satisfaction of the President has 
been explained by the Supreme Court 
in that case thus— 

“The ordinance is promulgated in the 
mame of the President and in a constitu- 
tional sense on his satisfaction; it is in 
truth promulgated on the advice of his 
Council of Ministers and on their- satis- 
faction.” 

Grover. J. who delivered the judgment 
for the Supreme Court in Pk. Sardarilel 
v. Union of India, AIR 1971 SC 1547 was 
a party to R. C. Cooper v. Union of India, 
AIR 1970 SC 564. In fact. all the learn- 
ed Judges who constituted the Bench in 
Bk. Sardarilal v. Union of India AIR 
1971 SC 1547 were parties to R. C, Cooper 
v. Union of India, AIR 1970 SC 564. In 
our opinion, therefore, the expressions ‘in 
the opinion of or ‘if he is satisfied’ used 
in the Constitution, except perhaps, in 
the case of Art, 356, do not postulate the 
particular related function being dis- 
charged by the President. or the Gov- 
ernor, as the case may be. in his discre- 
tion in the sense of excluding the Minis- 
terial responsibility therefor by aid and 
advice, and entirely acting on his own. 
Even under Art, 356 (1). the ministerial 
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advice may not be excluded, but only. 
that it will not be binding on the Gov-= 
ernor. But that is different from say- 
ing that the Governor, under Art, 356(1) 
functions in the exercise of his discre- 
tion, 

25. If in proroguing the Assembly. 
the Governor was bound to act by the 
eid and advice tendered by the Chief 
Minister, and he acted in the instant case 
in conformity with it, we are of the 
view that no lack of good faith or mala 
fides could be imputed to him. But since 
the Governor has claimed absolute im= 
munity under Art, 361 of the Constitu« 
tion, it is contended that he has no im-+ 
munity under the Article where his bona 
fides In proroguing the Legislature are 
in question. In our opinion: Art, 361 (1) 
affords the President, or the Governors, 
absolute immunity. He cannot be made 
by any Court answerable to it for the 
exercise and performance of the powers 
and duties of his office, or for any act 
done or purporting to be done by him 
in the exercise and performance of his 
powers and duties. As the first proviso 
indicates, the President’s conduct can be 
brought under review by any Court, Trim 
bunal or body appointed or designated! 
by either House of Parliament for the 
investigation of a charge under Art, 61. 

Ce the Governor holds his office af 
a eee of the President the Gov- 

ors conduct may conceivably be res 
viewed by the President. But the im- 
munity of the President, or the Governor 
a but personal Pel FER He cannot 

e a party defendant or respondent 
in respect of his official act done or pur 
ported to be done which pertains to the 
exercise and performance of his powers 
and duties of his office. The policy bes 
hind the immunity is that just like the 
Sovereign in England the President or 
the Crown, is Head of a State. Tha 
seems to be the view of the basis for 
protection in the King v, The Governor 
yas State of South Australia, 4 CLR 


26. _A single learned Judge of the 
Calcutta High Court in AIR 1952 Cal 799, 
held that a comparison of clause (1) of 
Art, 361 with clause (4) thereof made it 
clear that in respect of official acts, an 
absolute bar was created, but in respect 
of acts done in personal capacity. a para 
tial bar in the shape of notice for a 
period of two months prior to institu- 
tion of civil proceedings was imposed. 
We concur with him in this view. Buf 
the learned Judge went further to ob- 
serve— 

_ “If the act is ostensibly done in ex= 
ercise of the power given under the Con~ 
stitution and it is not established that the 
act is done dishonestly. or in bad faith 
or in other words. out of any improper 
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motive the immunity attaches to the ex- 
ercise of the power,” 


On the facts. the learned Judge found 
in that case the Governor had not acted 
mala fide. in the exercise of his powers 
under Art, 171. G. D, Karkare v. T, L. 
Shevde. AIR 1952 Nag 330 decided by a 
Division Bench also held the view that 
the immunity afforded by Art, 361 was 
personal to the Governor, but it did not 
. place the actions of the Governor, done 
or purporting to be done in pursuance 
. o£ his powers and duties under the Con- 
‘stitution beyond the scrutiny of the 
Courts. We agree with this view and 
also with the further observation that 
what the Constitution establishes is sup- 
remacy of law and not of men however 
high-placed they might be. What was in 
question there was the validity of the 
appointment of an Advocate General and 
the Court held that if a question about 
the validity of an enactment assented to 
by the Governor could be considered and 
decided in the absence of the Governor, 
there was no force in the objection that 
an appointment made by the Governor 
could not be questioned in his absence. 
Subba Rao. C, J. as he then was, of the 
‘Andhra Pradesh High Court, was of 
. opinion in Gnanamani v. Governor of 


‘Andhra, AIR 1954 Andhra 9 that— 


‘Under Art. 361. there is an ab=. 


solute immunity for the first category 
of acts, but only a limited one in res- 
pect of the other two, In respect of the 
first he is not answerable to any Court 
of law. No Court can compel him to 
show cause or defend his action, In 
the case of official acts an absolute im- 
munity from the process of Court is 
given and this immunity extends not 
only to his official acts but also to acts 
purporting to be done by him in ex- 
ercise of the powers conferred on him, 
solong asheis not guilty of dishonesty 
or bad faith. But this will not preclude 
the acts of the Governor from being 
questioned if they can be done without 
issuing a process on him. Indeed Arti- 
cle 361 itself recognises that this im- 
munity would not restrict the right of 
any person to bring appropriate proceed- 
ings against the Government.” 
The Governor was not a party to the 
litigation in that case. nor was his bona 
fides in question. Dr, C. V. Pantulu v. 
vt of Andhra, AIR 1958 Andh Pra 
240 again pointed out that though an 
order of the Governor made on appeal 
filed by the petitioner in that case ignor- 
ing the constitutional safeguard was bad, 
still the Governor was not answerable to 
the Court in view of Art. 361. The Patna 
High Court also took a similar view in 
Binkim Chandra v. State of Bihar, ATR 
1956 Pat 384. There, Das. C, J. and 
Imam, J, held that the Governor when 
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he dismissed the petitioner, he was doing 
so in his official capacity in the exercise 
and performance of the powers and duties 
of his office, and therefore. it was not 
open fo the High Court to issue a writ 
under Art. 226 of the Constitution of 
India so far as the Governor of a State 
was concerned, But actually. neither in 
the Patna nor in the Andhra Pradesh 
case, the Governor was eo nomine a 


‘party. In AIR 1969 SC 903 the Supreme 


Court observed— 


“Article 174 (2) (a) which enables 
Governor to prorogue the legislature does 
mot indicate any restrictions on this 
power, Whether a Governor will be 
justified to do this when the legislature 
is In session and in the midst of its 
legislative work, is a question that does 
not fall for consideration here. When 
that happens the-motives of the Governor 
may conceivably be questioned on the 
ground of an alleged want of good faith 
and abuse of constitutional powers. We 
do not go as far as the learned Judges 
in In re Kalyanam Veerabadrayya, AIR 
1950 Mad 243. But that is not the case 
here No mala fides were attribut- 
ed to the Governor except to say that 
he acted in excess of his powers or in 
colourable exercise of them. The power 
being untrammelled by the Constitution 
and an emergency having arisen, the 
action was perfectly understandable.” 


Neither the Supreme Court in this case, 
mor in the other cases we referred to of 
the High Courts, was it held that the per- 
sonal immunity afforded by Art. 361 (1) 
to the Governor did not avail where his 
bona fides were questioned. They have 
not held that where his bona fides are 
questioned, he can personally be called 
to enter his defence, In our opinion, his 
personal immunity extends to such a 
case as well, Though the Governor can- 
not be personally. as a party or other- 
wise, called upon to answer a charge of 
bad faith or lack of bona fides with re- 
ference to his official act. the validity 
of his act is open to attack on that 
ground in a Court. In fact, the second 
proviso to Art. 361 (1) is indicative of it. 
But inasmuch as mala fides or want of 
bona fides is a mental factor and when 
such a charge is made against the Gov- 
ernor in respect of his official act. we are 
inclined to think that there will be. at 
least an obligation or duty on the Goy- 
ernor to make an affidavit for assistance 
of the Court in deciding the question. In 
this case, the Governor has made such 
an affidavit denying the charge of mala 
fae som his part in proroguing the As- 
sembly, 


27. We have already mentioned 
while setting out the pleadings, what the 
Governor has stated while denying the 
charge of mala fides or lack of bona fides 
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on his part. He says that the order of 
prorogation was made after a careful 
consideration of the advice given by the 
Chief Minister, the proceedings of the 
Assembly on November 13, and the back- 
ground of events represented to him. He 
made a note of the fact that the Assemb- 
ly had been adjourned by the Speaker 
without transacting any business. and 
when the Speaker instead of conducting 
the legislative business adjourned the 
House for the purpose which was beyond 
him, as the Governor says. namely. for 
the purpose of giving time to the Chief 
Minister and the Government to consider 
whether they would face a fresh elec- 
tion, according to the Governor it was 
his right and duty under the Constitu- 
tion to effectuate Democratic process by 
the order of prorogation. In this con- 
nection, the proceedings of the Assembly 
on November 13. have been read out to 
us at length, We do not think it neces- 
sary to reiterate them in any detail. It 
will suffice to say that when there was 
all the business to be transacted by the 
Assembly, as has been detailed in the 
counter affidavits, including the no-con- 
fidence motion against the Ministry and 
the motion for the removal of the Spea~ 
ker, which according to the Speaker he 
would like to take up for discussion on 
November 14, it was very strange that 
the Assembly should have been adjourn- 
ed on the 13th for the stated purpose. as 
appears from the speech of the Speaker, 
of giving the Government time to con- 
sider whether it will be prepared to fare 
the people for a fresh mandate, as the 
Government, as was alleged by one or 
two of the speakers which was voiced 
by the Speaker, had lost the confidence 
of the people. The adjournment of the 
House in such circumstances cannot be 
viewed as a proper or bona fide exercise 
of the power of adjournment. Between 
+wo General Elections, the auestion of 
continued confidence of the people in a 
ruling party having a majority in the 
Assembly can be and is normally tested 
only on the floor of the Assembly itself. 
The Constitution and the Assembly rules, 
do not contemplate or provide any other 
mode of testing it. The secretary of the 
Legislative Assembly has given the party 
position in the Assembly which we have 
already noticed and which has not been 
contradicted. When the ruling party still 
has an overwhelming majority in the As- 
sembly. as appears from the record. it is 
odd or strange that. on a suggestion, that 
the Ministry had lost the confidence of 
the people, the Assembly should in the 
midst of its work. have been adjourned, 
just on the day it commenced work. for 
three weeks for the Government to con- 
sider whether they would face the 
people then and there for a fresh man- 


date through a fresh general election. 


K. A. Mathialagan v. The Governor (FB) 


s A.I R. 


A perusal of the Assembly proceedings 
on 14th November. leaves us with the 
impression that the adjournment putting 
the Assembly out of action in the 
circumstances and in the particular 
manner smacks of ulterior purpose, But, 
in the circumstances as here when they 
concern the proceedings in the Assembly, 
a cautious judicial restraint which 
springs from the regard due to the 
House as a whole, forbids us from making 
more critical observations, We will be 
content to observe that in all the circum= 
Stances. the Governor, far from being 
actuated by mala fides or lack of bona 
fides, prorogued the Assembly bona fide 
and duly, in order to get rid of such an 
adjournment, Counsel for the petitioners 
relied on six circumstances which were 
set out earlier, in support of his conten- 
tion that the prorogation was not bona 
fide. But, in our opinion. none of the 
circumstances taken together or separate~ 
ly. establishes counsel’s proposition. 
There is nothing to show that the 
Governor used his power contrary to 
te manner in which it is intended to 
be exercised, Under the rules framed 
by the Governor under Article 166 (3) 
relating to the distribution of Govern- 
ment business, the subject of proroga~ 
tion has been allocated to the Chief 
Minister. We have already held that the 
Governor has no personal responsibility 
in the matter, except to act. in the 
circumstances. on the advice only of the 
Chief Minister, It may be that in normal 
circumstances, as a matter of practice, 
the Legislative Secretariat. the speaker 
and the Chairman would be informed of, 
or initiate the proposal for prorogation, 
and it would eventually go to the Chief 
Minister. before the Governor. But that 
is only a practice and the procedure is 
mot required by the rules of business or 
the Constitution, Also in the circum- 
stances one could hardly expect the pro- 
posal to pass through the Speaker. We 
do not think that there is any substance 
in the charge that the Governor failed 
to note the admitted internal conflict 
between the Speaker and the Chief 
Minister. and ignored the likelihood of 
a biassed version being given to him. 
Under the Constitution, as we have in- 
terpreted it, the Governor is bound in 
the matter of prorogation by the advice 
of the Chief Minister, and as far as we 
could see there is nothing before the 
Governor to suggest that he ignored the 
likelihood of a biassed version being 
given to him. The suggestion that the 
Governor should have resorted to R, 174 
of the Assembly Rules and asked the 
Speaker to advance the sitting of the 
House. if there was real urgent business, 
loses sight of the real state of affairs and’ 
presumes that the Speaker would have 


readily responded to do it, As to the com- 
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plaint that the Governor failed to see 
that the ordinances promulgated were not 
really urgent, he has said enough in his 
counter-affidavit on this matter. includ- 
ing the fact of the pendency of these 
Petitions in this Court. which convinces 
us that there was no such failure on bis 
part. So also is the charge against 
vague and without substance that he 
failed to take note of the significant hap- 
penings in the State though outside the 
House. We hold, therefore. that the pro- 
rogation of the Assembly by the Gov- 
ernor was duly and properly made, and 
was valid, : 
28. The petitions fail and are dis- 
missed with costs. Counsel’s fee Rupees 
250 in each of them, A 
Petitions dismissed, 
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A. K. Muthukaruppaswamy Moopa~< 
nar. Petitioner v. Sri Murugan Theatre 
and others. Respondents. 

Civil Misc. Petn. No. 4035 of 1972, 
D/- 18-8-1972, from Judgment of thi 
Court reported in AIR 1972 Mad 30. 


Index Note:— (A) Constitution of 
India, Article 226 — Where High Court 
quashes an order of the Tribunal om the 
ground that the Tribunal had taken a 
wrong view, the Tribumal is bound to 
re-hear the case on merits even in the 
absence of a specific direction by the 
High Court. (Para 8) 
Cases Referred: Chronological Paras 
ATR 1968 SC 1328 = (1968) 2 SCR 

848, Sobhag Singh v. Jai Singh 8 


> g 

AIR 1964 Mad 194 = (1964) 1 

Mad LJ 25 (FB), Southern 

Roadways (P.) Ltd. v. P. M, 
_ Veeraswami ` '8 
ATR 1952 Mad 605 =' ILR (1952) 

Mad 351, Sattar Sahib v. State : 

of Madras 8 


K, Alagiriswami, for Petitioner; V. 
Manivannan, for Respondents. 


VENKATARAMAN, J.:— The pre- 
sent petition has been filed by one 
Muthukaruppasami Moopanar under the 
following circumstances.. He filed an ap- 
plication before the Collector for a 
certificate of no~objection to locate a 
touring cinema in S. No. 918/1 of Andi- 
patti village within the limits of Etha- 
koil Panchayat. The application was 
made under the provisions of the Mad- 


ras Cinemas (Regulation) Act, 1955 
(Madras Act IX of 1955). The respon- 


dent is a partnership owning a perma- 
nent cinema {Murugan theatre) in the 
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locality and they filed their objections, 
through. their partner Sadayandi on the 
grounds that the existing cinema facili-~ 
ties were sufficient and also that the 
place proposed to be licensed was situat- 
ed within one furlong from the com=« 
munity radio centre. The objections 
were raised with reference to S, 5 (1) of 
the Act and the rules thereunder, $S. 5 
(1) enacts that the licensing authority 
shall have regard to the following 
matters. namely, 

a (d) the adequacy of exist- 
ing places for the exhibition of cinemato- 
graph films in the locality,” 

tee The Collector upheld the ob- 
Jections observing: 

“There, are already two permanent 

theatres within the limits of Andipatti 
revenue village which have a total 
population of 19412 — one at Andipatti 
and the other at Kaniappa Pillai Patti. 
By any standard this is more than ade~ 
quate to serve the local needs,” 
He also found that there was a commu~ 
nity radio centre within a distance of 
one furlong, though the radio set was 
not actually functioning then. 

3. Muthukeruppaswami Moopanar 
filed an appeal under the Act and the 
Rules to the Board of Revenue. The 
Board reversed the decision of the Col- 
lector, observing— 


,, On the first point, Andipatti con- 
sists of two town panchayats and one 
Village panchayat, viz.. Andipatti. Etha- 
koil and Kanniappapillaipatti. There is 
no cinema located in Ethakoil Pancha~ 
yat. It would not be therefore correct 
to hold that there is adequate facility 
for residents of this panchayat. In con= 
struing locality, a panchayat can be held 
to constitute a definite unit. In this 
view, I consider notwithstanding the 
fact whether the population of the vil- 
lage would support three cinema houses 
or not, there is justification for the loca- 
tion ofacinema house in Ethakoi] Pan- 
chayat.” 

On the second point also the Board held 
that. since no radio set was actually 


' functioning, there could be no impedi~ 


ment to the grant of a licence. 


_4. | Murugan Theatre filed a writ 
petition in this court and it was dismis- 
sed at the admission stage. They filed a 
writ appeal (W. A. No. 583 of 1970). Tt 
was allowed by us on 3-3-1971. On the 
first point we accepted the submission 
of Mr. Nambiar, the learned counsel for 
the appellant (Murugan Theatre), that 
the Board committed an error apparent 
on the face of the record in construing 
‘locality’ in the section as being equiva- 
lent to a ‘panchayat? and that the 
Board failed to determine the real ques- 
tion, viz. the adequacy of the existing 
places for the exhibition of cinemato- 
graph films in the locality. 
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5. On the second point we held 
that there was no error in the order of 
the Board, but. in view of our decision 
on the first point, the writ appeal was 
allowed and a writ of certiorari was 
issued quashing the orders of the Board 
of Revenue, 


6. Muthukaruppasami § Moopanar 
has filed the present petition stating 
that, in the absence of a further direc- 
tion in our judgment to the Board of 
Revenue to re-hear the appeal in the 
light of the observations in our judg- 
ment in W. A. No. 583 of 1970, the 
Board is not likely to take up the ap~ 
peal, for hearing. petition was fil- 
ed on 14-3-1972. 


7. Considering the fact that for 
nearly a year after the disposal of the 
writ appeal the Board has not taken up 
for hearing the appeal preferred to it 
by Muthukaruppasami Moopanar against 
the order of the Collector, it is obvious 
that the Board feels that an explicit 
direction from us to hear the appeal is 
oe before they can hear the ap- 
peal: 


8. The decision of the Supreme 
Court in Sobhag Singh v, Jai Singh. AIR 
1968 SC 1328, however, shows that no 
such specific direction is necessary. By 
our judgment we set aside the order of 
the Board, because it went on a wrong 
footing and did not determine the 
question for decision. Hence the Board 

bound to decide the real question for 
decision; but, of course, they would be 
bound by that part of our judgment 
where we held that the term ‘locality’. 
could not be equated to a Panchayat’. 
The decision of the Supreme Court cited 
above is clear authority for the position 
that to the extent to which the point 
was decided by us that would be bind- 
ing on the Board of Revenue, but that 
otherwise the Board is bound to take up 
the appeal and dispose it of on merits. 
This view was also expressed in the ear- 
lier decisions of this Court in Sattar 
Sahib v. State of Madras, ILR (1952) 
Mad 351 = (AIR 1952 Mad 605) and 
Southern Roadways (P.) Lid. v, P. M. 
Veeraswami, AIR 1964 Mad 194 (FB). 
Indeed, it seems to us that the position 
is clear that there was no room for any 
doubt. However, since, a doubt seems 
to have been felt, we hereby make it 
clear that the Board shall re-hear the 
appeal and dispose it of according to 
law, in the light of the observations 
ae in our judgment in W, A, 583 
ra) . 


Order accordingly. 
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Rajeswari and Co, and others, Apa 
pellants v. The Union of India and an-s 
other, Respondents, 

Appeal No, 357 of 1965, DJ- 31-8< 
1972, against decree of Sub. J. Ramas 
nathapuram at Madurai, D/- 27-4-1965. 

Index Note :— (A) Transfer of Pro- 
perty Act (1882), Section 53 (1) — 
Fraudulent. transfer — What does not 
amount to, 

Brief Note :—— (A) The Revenue (In« 
come-tax in this case) cannot seek to 
set aside a sale as a fraudulent transfer 
where a debtor-assessee prefers one 
creditor to another within the ambit of 
T. P. Act Section 53, even if the 
transfer is made to a non-creditor for 
purposes of payment to the creditor. 

; (Paras 14 to 16) 


Cases Referred: Chronological Paras 
(1960) 1 Mad LJ 137 = 73 Mad 
LW 52, Union of India v, 
Arunachala | 17 
AIR 1955 Mad 446 = 1955 Mad 
WN 283, Thaher Unnissa v, 
Sherfunnissa 16 


ae Rie 665 ore? Ind Cas 
. Mohideen v, . Musta 16 
AIR 1929 PC 279 = 56 Jnd yen 

379. Ma Pwa May v, S, R. 
= M. M. A. Chettiar Firm 15 
AIR 1916 PC 238 = 44 Ind App 

72, Mina Kumari v., Bijoy Singh 116 
ATR 1915 PC 115 = 43 Ind App 

104, Mushar Sahu v. Hakimlal 15 


S. Gopalaratnam and K. Thirumalai, 
for Appellants; V. Balasubramaniam and! 
J. Jayaraman, for Respondents, 


PALANISWAMY, J.:— ‘The only 
question that arises for determination in 
this appeal filed by defendants 2 to 13 
is whether the sales of the suit proper- 
ties by the first defendant, which is a 
public limited company. in favour of the 
second defendant firm, of which the 
partners are defendants 3 to 13. were 
effected with intent to defeat or delay 
the Union of India and other creditors 
of the first defendant company. The 
Union of India. represented by the Com- 
missioner of Income-tax, Madras laid 
the suit under Section 53 of the Trans- 
fer of Property Act on its own behalf 
and on behalf of other creditors, if any, 
of the first defendant company for 
a declaration that the sale deed Ex, B-1 
dated 27-2-1961 in respect of the plaint 
mentioned immovable properties and the 
sale of the movables by the first defen- 
dant company in favour of the second 
defendant firm were invalid and not 
operative and not binding on the plaintiff 
and other creditors of the first defendant 
company as having been made to defeat 
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the just claims of the plaintiff and other 
creditors. It was also prayed that the said 
transfers may be declared not binding 
upon the creditors of the first defendant 
company and that the plaintiff was en- 
titled to recover arrears of income-tax 
due from the first defendant company 
from out of the plaint schedule proper- 
ties, The suit has been decreed by the 


- trial court as prayed for. and hence 


appeal, 


2. ‘The first defendant company 
‘was incorporated in the year 1946 wit 
the object of carrying on business of seed 
erushers, oil extractors etc. The first 
defendant company did not make any 
profit in the business, In the year 1952, 
the first defendant company entered 
into a partnership. with the second 
defendant firm called Rajeswari and 
Co.. and started a factory called Raja- 
palayam Cotton Pressing Factory. in 
which the second defendant company had 
7 out of 16 shares. is partnership 
was rTe-constituted in the year 1954. 


_ Even as per the re-constituted firm. the’ 


first defendant company continued to 
have 7 out of 16 shares, The first de- 
fendant company. in its. own activities, 
incurred Joss, but the partnership earn- 
ed profits, in which the first defendant 
company got its share. The defen= 
dant company claimed set off of the pro~ 
fits so earned against the loss incurred 
in its own business. One Gnanapraka~ 
sam, an Income-tax Officer of Virudhu~ 
magar, who was on the eve of his retire~ 
allowed the set off. But hig suc~ 
cessor Thirunavukarasu, who was exa- 
mined as P, W, 1 in this case. found 
that the set off was improper and ought 
not to have been allowed. his view be- 
ing that on account of the loss incurred 
by the first defendant company. it ceas- 
ed to carry on its business that the loss 
automatically lapsed and that, there- 
fore. there was no scope for carrying 
forward the loss and setting off the loss 
against the profits earned by the first 
defendant company in a different ven< 
ture. On this basis the matter was re- 
opened under Section 34 of the Income- 
tax Act. and a sum of Rs, 28,240-96 was 
levied as income-tax by order dt./. 4-10- 
1961. by reopening the assessments of 
the year 1956-57 to 1959-60. But even 
before this order was passed, the first 
defendant company sold away all its im- 
movable properties in favour of the se~ 
cond defendant under Ex, B-1 on 27-2- 
1961 for Rs, 1,30,000 and also sold all 
fits movable properties and good in 


favour of the second defendant firm for 


Rs, 40,000/- on 2-3-1961. It is in these 
circumstances that this suit was institut- 
ed for the reliefs indicated above, 


3. Though the suit is purported 
to be one under Sec, 53 of the Transfer 
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of Property Act, and though the plain- 
tiff, Union of India. was given permis- 
sion to sue on its behalf and on behalf 
of the creditors of the first defendant 
company, the plaint allegations do not 

e out necessary averments to bring 
the case within the scope of Section 53 
of the Transfer of Property Act. In 
para 10. it is alleged that the sale of the 
assets of the first defendant company in 
favour of the second defendant firm was 
made mainly with a view to defeat and 
delay the claims of the plaintiff. and to 
place the properties beyond the reach of 
the just and lawful creditors of the first 
defendant company. In para 12. which 
deals with sale of movables. no doubt 
there are allegations to the effect that 
the sale was made with intent to defeat 
and delay the creditors of the first de- 
fendant company and to place the mov- 
able properties beyond the reach of the 
creditors. In para 16 it is alleged that 
the sales of movable and immovable pro- 
perties were sham and colourable tran- 
sactions not intended to convey title to 
the second defendant firm. It is further 
alleged that even if it is assumed that 
they are valid transfers, they have been 
brought about _ collusively and fraudu- 
lently with a view to deprive the plain~ 
tiff and other creditors. if any. and to 
benefit the individual director share hol- 
ders of the first defendant company. I 
is in the light of these allegations that 
the trial Judge has also recorded his 
finding, In para 40 of his judgment, he 
has referred to several circumstances and 
observed that those circumstances “clear~ 
ly lead anyone to an irresistible conclu- 
sion that these transfers of the assets of 


-the first defendant company in favour of 


the second defendant firm were effected! 
before seeing and anticipating the addi- 
tional levy of income-tax by the plain~ 
tiff and with a view to defeat the claims 
of the plaintiff.” Again in the same para- 
graph, the trial Judge has observed: 


“Hence. the predominent intention in 
suddenly effecting a transfer in favour of 
the second defendant firm was not to 
discharge the liabilities of the first de- 
fendant company but only to keep the 


‘assets out of the reach of the plaintiff.” 


At the concluding portion of that para- 
graph it is further observed :— 


“So the plaintiff have proved by 
placing clear evidence and by indicating 
by clear circumstances that the prima 
facie intention of the first defendant was 
to defeat and delay the claim of the 
plaintiff in transferring the immovables 
under Ex, B.l, and the movables under 


Ex, B.3, in favour of the second defend- 
ant firm.” - 


Mr. Thiruvenkatachari. appearing for the 
appellants, contested the correctness of 
the above finding and urged that the sale 
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was effected by the first defendant com- 
pany in favour of the second defendant 
firm, as the second defendant firm had 
a right of pre-emption in the immovable 
properties of the first defendant com- 
pany, that even before the income-tax 
department thought of reopening the 
matter with regard to the set off. the 
Board of Directors had passed a special 
resolution to dispose of the proper- 
fies and that, therefore. no fraudulent 
intention could be attributed to the first 
defendant company in effecting the sales 
of its properties. Before adverting to 
this aspect, upon which the counsel plac“ 
ed reliance, we shall refer to the evi- 
dence on the basis of which the trial 
Judge has come to the conclusion that the 
gales were effected fearing that the in- 
come-tax department was going to levy 
income-tax. In August 1960. the first 
defendant company preferred a revision 
to the income-tax department with re~ 
gard to an order of assessment for the 
year 1959-60. Ex, A.4 is the revision 
petition filed on behalf of the first de- 
fendant company by its auditor Sethu- 
raman, D. W, 1. This auditor was a per- 
manent representative of the first de- 
fendant company as well as the second 
defendant firm in all matters relating to 
income-tax. In connection with the said 
revision petition the Income-tax Officer, 
P. W. 1. had discussion with D, W, 1. the 
representative of the first defendant 
company. The evidence of P. W, 1 is 
that on 17-12-1960. he discussed this 
matter with D. W. 1 and told him that 
he was going to reopen the matter and 
take action under Section 34 of the In- 
come-tax Act. On the side of the plain- 
tiff, evidence has been let in to show 
that after such meeting. D. W, 1 along 
‘with the directors of the first defendant 
company. who were also partners of the 
second defendant firm. hatched up a con~ 
spiracy. by which the properties of the 
first defendant company were placed in 
the name of the second defendant firm 
that in the event of an order of assess- 
ment being made. it may ne fruit- 
less and not realisable, D. admits 
having met P. W. 1 on 17-12- igbo. But 
he denies that at that time P. 1 told 
him that action under Section bA of the 
Income-tax Act was going to be taken. 
On this aspect. the trial Judge. who had 
occasion to see these witnesses. has 
chosen to place reliance upon the evi- 
dence of P. W, 1 and disbelieved D, W. 1. 
We have gone through the material evi- 
dence and we are satisfied that the con- 
clusion of the trial Judge is fully war- 
ranted. It is true that P. W. 1 did not 
record in writing anywhere that he had 
told D. W., 1 on 17-12-1960 that he was 
going. to take action under Section 34. 
But soon after that meeting. P. W. 4 
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had to write to the ‘Commissioner of In- 
come-tax, Madras. in connection with the 
revision petition Ex, A.4. Ex, A.28 dated 
22-12-1960 is the letter written in that 
connection. In that letter, P. W, 1 stated 
that he was enclosing the relevant file 
for perusal of the Commissioner and fur- 
ther stated that after receipt of the re- 
cords, back, action under Section 34 
would be taken. After he got back the 
relevant records, he put up the notes 
Ex, A.55 on 1-3-1961 directing the office 
to issue notice under Section 34 to the 
firs; defendant company. In pursuance 
of that direction, the office put up the 
prescribed notices Ex, A.6 to A.9 which 
P. W. 1 signed on 7-3-1961. It is con- 
tended on behalf of the appellants that 
neither in Ex, A.28 nor in Ex, A.55 nor 
in Exs, a to A.9 there is an indication 
that P. W. 1 had already told D. W, 1 on 
17-12-1960 that action under Section 34 
of the Income-tax Act would be taken, 
and that, therefore, the evidence of 
P. W. 1 im this regard cannot be believed. 
We are unable to accept this argument. 
As already pointed out, even on 28-12- 
1960, P. W. 1 informed the Commissioner 
of Income-tax that action under Sec, 34 
would be taken, He could issue notice 
only after the records were received 
back from the Commissioner and it was 
mot necessary on his part to cee either 
in Ex. A.55 or Exs. A.6 to A.9 that he 
had already told D. W, 1 that action 
under Section 34 of the Income-tax Act 
would be taken. The question is one of 
inference ‘to be drawn from the probabi- 
lities of the case. Inasmuch as D, W, 1 
admittedly had a discussion with P, W, 1 
on 17-12-1960 and as P, W, 1 had als 
ready noticed that the action of his pre= 
decessor in allowing set off was im- 
proper and also as D. W, 1 was a per- 
manent representative of the first de- 
fendant company in all matters relating 
to income-tax, it is quite likely that 
P. W. 1 discussed this matter with 
D. W. 1 and told him what he felt and 
what he was going to do with regard to 
the matter, 


4, The activities of the first de=- 
fendant company after 17-12-1960 are 
consistent with the case of the plaintiff 
that it was as a result of the discussion 
between P., W., i and D. W. 1 on 17-12- 
1960 that steps were taken to effect sales 
of all the properties.of the first defend- 
ant company. It is true that the second 
defendant firm had a right of pre-emp- 
tion in the immovable properties of the 
first defendant company, But that right 
was not insisted upon when the company 
by a resolution dated 4-6-1960. decided 
to sell the assets of the first defendant 
company in public auction with minimum 
auction price of Rs. 1,51.000 (vide the re- 


solution Ex, B.51.) D.W. 3 is one of the 
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partners of the second defendant firm and 

one of the managing directors of the 
first defendant company. It was at his 
instance that the second defendant firm 
appears to have sent the letter Ex, B.8 
dated 10-1-1961 making reference to the 
proposal of the first defendant company 
to sell away the properties of the com- 
pany in public auction and drawing at- 
tention to the right of pre-emption of 
the second defendant firm in the pro-+ 
perties. The first defendant company was 
requested to consider that matter and 
arrange to sell the lands to the second 
defendant firm. On receipt of this letter, 
the Board of Directors of the first de= 
fendant company resolved on 27-1-196L 
to cancel the earlier resolution passed on 
4-6-1960 in and by which the properties 
were proposed to be sold in public auc- 
tion with a minimum price of Rs. 1,51,000 
and further resolved to sell the propers 
ties of the first defendant company to the 
second defendant firm at a reasonable 
market price to be fixed by an_expert 
valuer and a qualified engineer. In pur- 
suance of this resolution, the first des 
fendant company appointed one Jawahar, 
an engineer, to estimate the value of the 


‘properties of the first defendant com- 
-. pany. The said engineer gave his report 


Ex. B10 dated 21-2-1961 valuing the 
lands at Rs, 18,775 and the buildings at 
Rs, 99,636. Certain properties belong in 
common to the first defendant company. 
and the second defendant firm, The 
engineer valued those properties at 
Rs. 39,057/~. In post haste after receipt 
of this report. a general body meeting of 
the first defendant company was held on 
24-2-1961 resolving to sell the lands and 
buildings inclusive of the first defendant 
company’s share in Rajapalayam Cotton 
and Pressing factory to the second de~ 
fendant firm for Rs. 1,30,000/-. It was 
also resolved ty dispose of the assets and 
share in the properties and goodwill in 
Rajapalayam Cotton Pressing Factory for 
a sum of Rs. 40,000/- in favour of the 
second defendant is resolution, 
as already noticed. was passed on 24-2- 
1961. The impugned sale was effected 
on 27-2-1961 (Ex. B.1) for Rs, 1,30,000/-, 
and the sale of the movables themselves 
appears to have been effected on that 
day, though the receipt Ex, B.3 is dated 
2-3-1961. These dates speak for them- 
selves and the only irresistible inference 
possible in the circumstances is that the 
matter was rushed through anticipating 
the reopening of the assessment orders 
under Section 34. There was no pressure 
from any creditor for payment of his 
dues. The claim of the second defendant 
firm in regard to pre-emption appears to 
have been made use of as a cloak to push 
through the transaction. The admission 
of D. W. 3 is that he met D. W, 1 on 
28-12-1960 and that at that time D. W, 1 
1978 Mad./15 Vi G—30 
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told him about his meeting P. W, 1 on 
17-12-1960 though he denies that at that 
time D, W. 1 told him about the possible 
action under Section 34 of the Income- 
tax Act. The circumstances can lead to 
only one conclusion, namely, that at the 
time of that meeting D. W, 1 apprised 
D. W. 3 the impendnig dangers with 
regard to levy of heavy amount of in- 
come-tax consequent on the reopening of 
the matter which P, W. 1 had contem- 
plated, The trial Judge' who had oc- 
casion to see P. W, 1 and D. W, 1 in the 
witness box has characterised D. W, 1 
as not willing to speak the truth unless 
his attention was drawn to documentary 
evidence. We also see no circumstance 
to doubt the veracity of P, W, 1 who has 
mo axe to grind in this case. All the 
subsequent events clearly show that the 
matter was pushed through in indecent 
haste anticipating an order of assessment 
of income-tax, 


oe In the sale deed Ex, B-1, all 
the immovable properties are described 
without giving separate value. But at 
the end of the document it is-stated that 
the value of agriculture lands is Rupees 
31,000/-. The suggestion made on be- 
half of the plaintiff Union is that this 
value was given as against the total sale 
consideration of Rs, 1,30,000/- with a 
view to see that the value of the building 
was brought down below Rs, 1 lakh, so 
that the registration officer would ‘not 
insist upon the production of a wealth- 
tax certificate with regard’ to the build- 
ings; As against this, it is contended 
for the defendants that with effect from 
the financial year commencing from 1-4- 
1960. no wealth-tax was chargeable in 
respect of the net wealth of a company 
and that, therefore. the motive attributed 
to the first defendant company in men- 
tioning the value of the lands as stated 
above is not warranted. We have al- 
ready noticed that the engineer Jawahar 
assessed the value of the lands only at 
Rs. 18,795. This value was made on 
21-2-1961. It is not the case of the first 
defendant company that subsequent to 
that report any additional land was 


. acquired, It is not also the case of the 


first defendant company that the engineer 
under-estimated the value of the lands. 
Consciously or otherwise, the person res- 
ponsible for effecting the sale appears to 
have thought that if the value as given 
by the architect as regards the lands was 
to be accepted. then. the value of the 
buildings would exceed Rs, 1 lakh and 
that an occasion may arise for approach- 
ing P. W. 1 for issuing a certificate with 
regard to the buildings, It is with this 
consciousness that artificial recital is 
made in the sale deed as regards the 
value of the agricultural properties which 
value is not warranted by the evidence 


226 Mad. [Prs. 5-9] Rajeswari & Co. v. Union of India (Palaniswamy J.) ALR 


on record, This again is a circumstance 
that goes to show that persons responsi- 
ble for bringing about the sale wanted 
to keep P. W. 1 in darkness about the 
efforts that were being taken to sell 
away the properties. 


6. Mr. Thiruvenkatachari, appear- 
ing for the appellants. wanted us to draw 
the inference that the directors of the 
first defendant company had no bad faith 
in executing the sales in question. In 
support of this argument he placed re- 
liance upon the resolution of the Board 
of directors passed on 28-4-1960. for 
selling the properties in public auction. 
That was followed by a special resolution 
of the general body on 4-6-1970 to the 
same effect. The argument was that this 
step had to be taken by the first defend- 
ant company as it found that it could not 
wipe off its debts without selling its as- 
sets, The argument was that from this 
circumstance it is reasonable to infer that 
in effecting the sales in question no bad 
faith could be attributed. It is true that 
no circumstance of mala fides was pre- 
sent at the time when the directors pas- 
sed the resolution on 28-4-1960 and when 
the General Body passed the special re« 
solution on 4-6-1960 for selling the as- 
sets of the company in public auction 
with a minimum auction price of Rupees 
1,51,000/-. We have already noticed that 
the important partners of the second de- 
fendant firm were also directors of the 
first defendant company and they were 
also parties to these resolutions, At that 
time, those persons did not think it worth~ 
while to put forward the claim for pre- 
emption which no doubt the second de- 
fendant firm had in the immovable pro- 
perties, Though the special resolution 
was passed. in June 1960. no action was 
taken to implement the resolution. D. W. 
3. who was one of the directors of the 
company, when questioned about 
matter, gave no explanation. The matter 
was allowed to lie over without any ac- 
tion being taken. That was presumably 
because no creditor made a demand for 
payment of his dues. Therefore. the mere 
fact that a special resolution had been 
passed even in June 1960 for selling away 
the properties in public auction would not 
by itself take away the infirmities that 
are attached to the sales in question. 


7. The contention urged on behalf 
of the plaintiff, Union of India. is that 
the properties of the first defendant com- 
pany were worth nearly about Rs. 34 
lakhs and that the said properties have 
been sold. away for inadequate considera- 
tion for Rs, 1,80.000/-. In support of 
this contention. reliance is placed upon 
Ex. A.59. which is a report submitted by 
one Sankara Iyer, retired Engineer on 
behalf of the South Indian Bank Ltd., the 
14th defendant, to whom the second de- 


` 


fendant firm applied for a loan after 
getting a sale of the properties of the 
first defendant company. In that report, 
Sankara Iyer estimated the value of the 
properties at Rs. 3,48,727. Sankara Iyer 
was not examined though he was avail- 
able to give evidence, A clerk of the 
14th defendant bank gave evidence as 
P. W. 2. He proved the signature of 
Sankara Iyer in Ex, A.59 and stated that 
he accompanied the said engineer when 
the latter inspected the properties. But 
he admitted that he did not know on 
what particulars the engineer assessed the 
value. There js also nothing to show 
that he accompanied the engineer at the 
time of the inspection of the properties, 
As Sankara Iyer. „though available. was 
mot called. no weight could be attached 
to Ex. A.59. 


8. The defendants relied on E 
B.10, the report given by the eee 
Jawahar, Even that engineer was nof 
called, though he was available to give 
evidence, D, W. 3 admits that at the 
time of the passing of the special res 
solution in June 1960, the minimum auc« 
tion price of Rs. 1,31,000/~ was fixed on 
the basis of the then prevailing market 
price of. the properties, But still we find 
engineer Jawahar giving the value only; 
at Rs, 1,12,461. We are aware that 
B.10. the report of Jawahar was marked 
by consent. But by that consent it can 
not be said that the contents were 
also accepted as true. . W. 3 admits 
that the price of the lands and house 
has been going up, The properties. which 
were valued at Rs. 1,51,000/- in June 1960 
had been sold away only for Rs. 1.30,000 
in February 1961. Though we are not 
in a position to state what would have 
been the probable market value. at the 
time of the sales in question in February, 
1961. we are definitely of the opinion 
that the properties have been sold for 
tunder-value. . 


9. Out of the sale consideration of 
Rs, 1.30,000. the sale deed Ex. B.1 res 
cites that the second defendant firm the 
vendee. should pay Rs. 15.191-65 to the 
14th defendant in respect of a mortgage 
and that the balance namely. Rupees 
1,14,808-35 was already received in cash 
for discharging the other debts of the 
first defendant company. thus in all maka 
ing a sum of Rs. 1,30.000. After this 
sale, the first defendant company has paid 
off its creditors as seen from the receipts 
Exs. B.12 to B.48. These receipts cover 
a sum of Rs, 1,63,773-22. Ex. B.ll isa 
receipt issued by the 14th defendant for 
Rs, 15,194-95, which is the amount under-= 
taken by the second defendant firm under 
Ex, B.1. Though the fact of the payment 
of several creditors is not disputed, the 
fact remains that not one of these Cre- 
ditors made a claim for payment of his 
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dues by issuing the notice in writing. 
Most of the creditors were either rela- 
tions or castemen of the directors of the 
first defendant company, 


10. On the date of the sales in 
question, the second defendant firm had 
mot sufficient means to advance the cash 
of Rs, 1,14,808-35. The admission of 
D. W. 3 is that on 24-2-1961. there was 
mo cash balance in the hand of the se- 
cond defendant firm. But he stated that 
the firm borrowed for the purvose of 
making up the consideration for Ex. B.1. 
His version is that he and his brothers 
paid Rs, 47,000 to the second defendant 
firm on 25-2-1961. and that D. W. 4 paid 
a sum of Rs, 30,000, D, W, 4 also being 
one of the partners of the second de- 
fendant firm, No doubt. there are en- 
tries in the accounts of the second de- 
fendant firm (Ex. B.54 to B.57) in res- 
pect of the alleged payments. The sug- 
gestion made on behalf of the plaintiff 
Union is that these are mere book entries 
without actual payment. But’ even on 
25-2-1961, the second defendant firm ap- 
plied to the 14th defendant bank for 
Rs. 1,50,000. and the same was sanction- 
ed on 26-2-1961, It is, therefore pertin-~ 
ently pointed out that if really D. Ws. 3 
and 4 had given loans as they claimed to 
have given. it is unlikely that so soon 
thereafter the second defendant firm 
would have been put to the necessity of 
applying for loan to the Bank, It is un- 
necessary to go further deen into this 
matter except to point out that on the 
date of the sales in question, the second 
defendant firm had no means to advance 
the large cash. 


11, As a part of the transaction 
relating to the sale of immovable pro- 
perties of the first defendant company, 
a sale of all the movables of the first 
defendant company was also effected in 
favour of the second defendant firm for 
Rs. 40,000, as evidenced by Ex. B.3. It 
fs pointed out on behalf of the plaintiff 
Union that as a part of the scheme 
hatched upon by those in charge of the 
affairs of the company and the firm, they 
tried to see that the claim of the Union 
of India arising out of assessment of in- 
come-tax, which those persons had rea- 
son to expect to be passed was defeated. 


12. It appears that the book values 
of the lands, buildings and machinery of 
the first defendant company were not 
properly evaluated and the company. on 
the advice of its auditors. appears to 
have re-valued and made entries accord- 
ing to the revaluation. The Registrar of 
Companies drew the attention of the first 
defendant company by his letter Ex, B5 
dated 6-2-1969 and asked the company to 
state on, what basis the machinery was 
revalued and how the appreciation in 
the value of the lands and buildings was 
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arrived at and why the said assets were 
not shown at the real value. In reply 
thereto. the company wrote Ex, B.7 on 
18-4-1959 stating inter alia that the exist- 
ing lands and buildings were revalued by 
a qualified Engineer and that the values 
were arrived at by taking into considera- 
tion all the circumstances with regard to 
the then market value. It was further 
stated in that letter that a number of 
industries had since been started and the 
value of the buildings and lands had 
gone up very much and that still the 
appreciation was not shown at the real 
value as the same has been treated as 
the secret reserve of the company. The 
trial Judge has adverted to this aspect 
and commented that the ‘transactions 
which are impugned were effected by this 
Secret reserve. D. W, 2 was questioned 
about 4 in a casual way in cross-ex- 
amination when he referred to the letter 
Ex. B.7. in which reference as to the 
treatment of the real value as secret re- 
Serve was made. The question was not 
pursued further and it was not elicited 
how the secret reserve was dealt with at 
the time of the sales in question. There- 
fore. we are unable to draw any adverse 
inference against the first defendant com- 
pany or the transferee, the second defen- 
dant firm. merely from the reference to 
the secret reserve in Ex, B.7, The posi~ 
tion comes to this, namely. that it is not 
proved that under the transactions in 
question, the transferor, the first Cefend- 
ant company. retained any benefit for it- 
self. though it may be that some of the 
directors of the first defendant company 
may stand to be benefited inasmuch as 
they also happen to be partners of the 
second defendant firm. But that by it- 
self is not sufficient to hold that the first 
defendant company has retained any 
benefit for itself under the transactions 
in question, 


13. We have already adverted to 
the recital in the sale deed Ex, B,1 that 
out of the sale consideration of Rupees 
1,30,000, the vendor, the first defendant 
company, had already received a sum of 
Rs. 1,14,808-35 for the purpose of dis- 
charging other debts of the first defend- 
ant company. By sale of the moveables 
and goodwill, the first defendant com- 
pany got Rs. 40,000. The evidence esta- 
blishes that all the creditors of the first 
defendant company were paid off. That 
factis borne out by the receipts Exs, B11 
to B 48, to which we have already made 
reference, The evidence of D. W, 3 shows 
that all the creditors of the first defend- 
ant company were paid off It was not 
suggested to him in cross-examination 
that any creditor remained to be paid. 


14, In the above circumstances, 


what is the inference to be drawn 
gards the impugned transaction i We 
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have no doubt whatsoever that the im- 
pugned sales were effected in a hurried 
manner anticipating an order of assess- 
ment of income-tax, which, in the cireum~ 
stances, was likely to be in the region of 
several thousands, It was with the in- 
tention of defeating the possible claim 
that the transactions in question were 
concluded. We have no doubt in our 
mind that the transferee, the second de~ 
fendant firm, was also fully aware of the 
circumstances. But all the creditors of 
the first defendant company were paid 
off, and as a matter of fact one of the 
main objects of sales was to pay off those 
debts. On the evidence. we come to the 
conclusion that the sales in question were 
effected to”~defeat the possible claim of 
the Union of India, while at the same 
time the debtor, the first defendant com- 
pany, has paid off its other debts and did 
mot reserve any benefit for itself. In 
these circumstances. the question is whe- 
ther the Union of India is entitled to have 
the alienations impugned under S. 53 of 
the Transfer of Property Act. 

15. ‘The relevant portion of sub- 
section (1) of S. 53 reads :— 

“53 (1) Every, transfer of iImmov~ 

able property made with intent to defeat 
or delay the creditors of the transferor 
shall be voidable at the option of any 
creditor so defeated or delayed.” 
This part of the sub-section was introduc- 
ed by the amending Act of 1929 and prior 
to that Act. the relevant portion of Sec: 
tion 53 read as follows: 

“Every transfer of immovable pro- 
perty made with intent to defraud prior 
or subsequent transferees thereof for con- 
sideration or co-owners or other persons 
having an interest in such property or 
to defeat or delay the creditors of the 
transferor, is voidable at the option of 
any person so defrauded or delayed.” 
Thus, it would þe seen that the first para- 
graph of the old section referred both to 
transfers which were in fraud of other 
transferees and to transfers made with 
intent to defeat and delay creditors. 
These two cases have now been separat- 
ed. sub-section (1) referring to creditors 
and sub-section (2) to other transferees. 
What we are concerned with in the in- 
stant case is whether the impugned trans- 
fers fall within the scope of sub-sec- 
tion (1) of S. 53. As we have already 
pointed out, both on the basis of the 
allegations in the plaint and the evidence 
the conclusion to which the trial Judge 
has rightly come is that the sales were 
effected with a view to defeat the antici- 
pated claim of the Union by way of in- 
come-tax, But the debtor the first de- 
fendant company. has satisfied the claims 
of the other creditors. by parting away 
with all its properties leaving nothing for 
the Union to recover the tax. which 
would be subsequently assessed. In other 
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words, the debtor has preferred to pay! 
off all other creditors with the intention 
of defeating an anticipated claim of the 
Union. The question is, can such a trans- 
saction be said to be one made with in- 
tent to defeat or delay the creditors of 
the transferor? The answer could only 
be obviously in the negative. Dealing 

with the case or preference of a credito a 
by a debtor with intent to defeat another 
creditor, the Judicial Committee in Mushar 
Sahu v., Hakimlal. 43 Ind App 104 = 
(AIR 1915 PC 115) observed at p, 106— 


“As a matter of law their Lordships 
take it to: be clear that in a case in which 
no consideration of the law of bankru- 
ptcy or insolvency applies there is noth- 
ing to prevent a debtor paying one credi- 
tor in full and leaving others unpaid al- 
though the result may be that the rest 
of his assets will be insufficient to pro- 
vide for the payment of the rest of his 
debts, The law is. in their Lordships’ 
opinion, rightly slated h by Palles C. Bin In 
re Moroney 1888 LR 21 Ir, 27, 62. where 
he says. ‘The right of creditors, taken 
as a whole, is that all the property of 
the debtor should be applied in payment 
of demands of them or some of them, 
without any portion of it being parted 
with without consideration or reserved or 
retained by the debtor to their prejudice, 
It follows from this. that security given 
by a debtor to one creditor upon a por- 
tion of or upon all his property (although 
the effect of it, or even the interest of 
the debtor in making it, may be to defeat 
an expected execution of another credi-« 
tor) is not a fraud within tlte statute; be~ 
cause notwithstanding such an act, the 
entire property remains available for the 
creditors or some or one of them, and as 
the statute gives no right to rateable dis< 
tribution, the right of the creditors by; 
such act is not invaded or affected,” 
Again. at p. 107, it is observed: 


“The transfer which defeats or delays 
creditors is not an instrument which pre~ 
fers one creditor to another. but an in- 
strument which removes property from 
the creditors to the benefit of the debtor. 
The debtor must not be creditor and 
leave another unpaid. Middleton v. 
Pollock, 1876-2 Ch D 104, 108. So soon 
as it is found that the transfer here im=< 
peached was made for adequate consix 
deration in satisfaction of genuine debts, 
and without. reservation of any benefit to 
the debtor, it follows that no ground of 
impeaching it lies in the fact that the 
plaintiff who also was a creditor was a 
loser by pavment being made to this pre- 
ferred creditor—there being in the case 
no question of bankruptcy.” 


In Ma Pwa May v. S. R M. M A, 
Chettiar Firm, 56 Ind App 379. (AIR 
1929 PC 279) the validity of a transfer 
by way of mortgage in favour of a credi- 
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tor arose for consideration with refer- 
ence to the provisions of Section 53 of 
the Transfer of Property Act. It is point- 
ed out that the mortgage having been 
executed for adequate consideration being 
partly in discharge of a genuine debt, 
no benefit being retained by the mort- 
gagor, was not invalid under Section 53 


of the Transfer of Property Act. as being. 


made to defeat or delay creditors. even 
though the mortgagor, who was heavily 
indebted, thereby preferred the mortgagee 
over other creditors, 


16. %In_ Mina Kumari Bibi v. 
Bijoy Singh Dudhuria, 44 Ind App 72 = 
(AIR 1916 PC 238) the debtor effected 
sale of his property a day prior, to the 
attachment in execution of a money 
decree. The decree-holder hereof be- 
came the purchaser in execution. The 
prior purchaser at private sale sued for 
possession, The decree-holder purchaser 
resisted the suit contending that the pri- 
vate sale was invalid under Section 53 
of the Transfer of Property Act. Sir 
Lawrence Jenkins, delivering the judg- 
ment of the Board, observed— 

“A debtor for all that is contained 

fn Section 53 of the Transfer of Pro- 
perty Act, may pay his debts in any 
order he pleases and prefer any creditor 
he chooses.” 
In Thaher Unnissa v, Sherfunnissa, AIR 
1955 Mad 446 Panchapakesa Ayyar, J. 
had to consider the effect of Section 53, 
in an execution proceeding filed by a 
decree-holder in the course of which a 
claim was put in on the ground of an 
alleged transfer. The learned Judge 
pointed out that Section 53 would come 
into operation only when a suit is in- 
stituted by a creditor for avoiding a 
transfer by the debtor. In the course of 
the discussion, he observed— . 


“Section 53 will apply only when the 
transfer is made with intent to defeat 
and delay the creditors of the transferor, 
and not one single known creditor and 
that one, the executing decree-holder.” - 


In Mohideen v. Md, Mustappa. AIR 1930 
Mad 665, Anantakrishna Iyer. J. has ela- 
borately dealt with the principles applic- 
able to a case arising under Section 53. 
The learned Judge has pointed out that 
if the transfer is for valuable considera- 
tion and is made with the full intention 
that the title in the property should 
pass to the transferee, and if no benefit 
be intended to be retained by the trans- 
feror. the transfer would be valid as 
against an attaching creditor even though 
the object of the transfer might have 
been to defeat an impending execution. 
I£ the transfer is for cash and is made 
to a stranger who had knowledce of the 
intention of the transfer to convert the 
immovable property into money and to 
defeat the creditors of the transferor. 
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transfer would be to remove the property i 
from the reach of the 


th adjudged insolvent 
within three months, be deemed frau- 
dulent under Section 56 of the Presi- 
dency Towns Insolvency Act or Sec, 54 
of the Provincial Insolvency Act. Simi- 
larly, a voluntary transfer may be set 
aside under those Acts if the transferor 
is adjudged insolvent within two years, 
although it may not offend against Sec- 
tion 53 of the Transfer of Property Act. 
A transfer by debtor of all his property 
to a particular creditor is not necessarily 
voidable under Section 53, even though 
under the insolvency law it may operate 
as a fraudulent transfer or a fraudulent 
preference, The cases of fraudulent pre- 
ference falling under the Insolvency Acts 
must be distinguished from those falling 
under Section 53 of the Transfer of Pro- 
perty Act, 


For the foregoing reasons. we are of 
the opinion, that Union of India. the 
plaintiff in the case, is not entitled to 
any relief under Section 53 of the Trans- 
fer of Property Act, In the result. the 
decree of the trial Court is set aside and 
the suit shall stand dismissed, In the 
circumstances of this case. we direct the 
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parties to bear their respective costs in 
‘both the Courts, 

17. This appeal is admitted sub- 
fect to the determination. of the ques- 
- tion as to the correct amount of court- 
fee payable. In the trial Court. the 
plaintiff valued the suit under Sec, 40 
of the Madras Court-fees and Suits Valua- 
tion Act. 1955, and paid court-fee accord~ 
ingly as if this is a suit for cancellation 
of the sale deeds in question. But sub- 
sequently the provision of law was 
changed as Section 25 (d) but the amount 
of court-fee was not changed. In appeal, 
the appeal memorandum has been valued 
under Section 50, which deals with pay- 
ment of court-fee in suits not otherwise 
provided for. That such a suit falls 
under Section 50 was decided by this 
Court in Union of India v. Arunachala, 
1960-1 Mad LJ 137. We hold that the 
court-fee paid on the appeal memorandum 
is correct. But this does not, however, 
affect our direction already given above 
mamely, that the parties shall bear their 
own costs in both the Courts, 


Ordered accordingly. 
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Muthammal, Petitioner v. K., Jaga- 
deesa Mudaliar and others, Respondents. 
Civil Revn, Petn, No, 1047 of 1970, 
D/- 14-6-1972 referred by Kailasam, J., 
D/- 25-8-1971. 
Index Note :— (A) Civil P. C. (1908), 
S. 115 — Revision — Where the original 
petition for leave to sue in forma pau- 
peris is dismissed for non-payment of 
court-fee within the time allowed after 
refusing leave to sue as pauper, the re- 
medy against the order rejecting the peti- 
tion is a revision and not an appeal. AIR 
1954 Mad 880, Overruled — (X-Ref:—~ 
Order 43, Rule 1 (nn) (Mad) and Q. 33, 
R. 5 (d) and (d-1) (Mad) and O. 33, R. 7). 
Brief Note:— (A) Appeal has been 
provided for only if an application for 
leave to sue in forma pauperis was re- 
fused on the ground that the plaint dis- 
closed no cause of action or that it was 
barred by limitation, Merely because 
while declining leave the Court gave 
time. that would not have the effect of 
converting the application for leave to sue 
in forma pauperis into one of an order on 
plaint. so as to consider it as a case of 
an order rejecting the plaint. AIR 1954 
Mad 880, Overruled. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1954 Mad 880 = (1954) 1 Mad 
ad 544, Bommisetty Ramayamma 
n re 
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Rafiuddin Modani. for Petitioner; 
P. S. Chinnappa. for Respondents. 


K. VEERASWAMI, C. J.: The matter 
has been placed before us, as a question 
of procedure arises, The petitioner had 
applied for leave to sue in forma pau- 
peris. which was not granted. The Court 
below allowed time for payment of court- 
fee, But it was not paid. The petition 
is to revise the order of the Court below 
declining leave to sue in forma pauperis, 
An objection seems to have been taken 
on behalf of the respondents that only 
an appeal would lie. Kailasam. J. con~ 
sidered this and was of the view that 
only a revision would lie. He, however, 
felt that as Bommisetty Ramayamma In 
re, 1954-1 Mad LJ 544 = (AIR 1954 Mad 
880) took a different view. the question 
may be settled by a Division Bench. 


2. We are clearly of the view that 
the only remedy. if at all open to the 
petitioner, is by way of revision under 
Section 115, Civil P., C. Refusal of leave 
to sue in forma pauperis is but an order 
mot having the force of a decree. Unless 
an appeal is specifically provided for 
from an order, the only remedy is by 
way of revision, Appeal has been pro~ 
vided for only if an application for leave 
to sue in forma pauperis was refused onj. 
the ground that the plaint disclosed no 
cause of action or that it was barred by 
limitation — Vide Order XXXIII. Rule 5 
(d) and (d-1) as well as Rule 7 of the 
Code. Merely because while declining leave 
the Court gave time. that woud not have 
the effect of converting the application 
for leave to sue in forma pauperis into 
one of an order on plaint. so as to con= 
sider it as a case of an order rejecting the 
plaint. A contrary view expressed in 
1954-1 Mad LJ 544 = (ATR 1954 Mad 
880) as we think, is not correct. The 
pele inary objection is, therefore. rea 
jected, - 


3. On the merits, we are inclined 
to think that the matter should go back 
to the Court below for fresh disposal of 
the application for leave to sue in forma 
pauperis. It is true, that on the date 
the Court below disposed of the applica- 
tion, the petitioner was possessed of some 
property. It appears that the property 
was subject to a mortgage on the basis 
of which a decree was obtained and if 
was brought to sale. The Court below 
went upon the basis that, so long as the’ 
petitioner happened to be in possession, 
she could not be regarded as a pauper. 
But it is stated that the property had 
been sold and the petitioner was deprived 
of possession of the property. That fact 
was not before the Court below. Af- 
though time for payment of court-fee ex- 
pired, we consider that. in the interests 
of justice, the question whether the peti- 
tioner at that moment was a pauper or 
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mot should be approached on the merits. 
On that view of the matter. the revision 
is allowed and the matter is remitted for 
disposal of the application afresh in the 
light of the evidence, if any. to be adduc- 
ed. No costs, 

Revision allowed, 


i 
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Civil Revn. Petn. No. 2059 of 1968, 
D/- 5-4-1972 against order of Dist. Munsif 
Padmanabhapuram, D/- 18-9-1968. 

Index Note :— (A) Civil P. C. (1908), 
S. 115 — Mere question of law does not 
involve jurisdiction. (Para 7) 

Brief Note:—— (A) Thus the decision 
of the Court to bring the half brother 
and the sister on record as the legal re- 
presentatives of the deceased plaintiff 
a not conclude the question as to who 

s the heir of the deceased plaintiff which 
has to be decided in the main suit and 


mo revision lies against the decision, 
(Para 7) 
Cases Referred: Chronolovical Paras 
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AIR 1963 Mys "168, Rangamma v. 7 
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K. Chandramouli for T. R. Raja- 
gopalan. for Petitioner; N. Thiagarajan 
for P, Ananthakrishna Nair, for Respond- 


ent. 
ORDER OF REFERENCE (18-9-1970) 


SADASIVAM, J.:— The civil revi- 
sion petition raises an interesting ques~ 
tion of Hindu law, on which there is no 
authoritative decision of this Court, Peti- 
tioner Nesama Nadachi is the full sister 
of the plaintiff in O, S. No. 635 of 1967 
on the file of the Court of the District 
Munsif Padmanabhapuram who died on 
17-7-1968. The respondent-Muthukannu 
Nadar Paul Nadar is the step-brother of 
the deceased plaintiff and on his applica- 
tion both the petitioner and the res- 
pondent were held to be the legal heirs 
of the deceased plaintiff and the respon- 
dent has been impleaded as the second 
plaintiff in the suit. 

2. The question for consideration 
in this civil revision petition is whether 
the petitioner-defendant, as the full sister 
of the deceased plaintiff excludes the res- 
pondent step-brother of the deceased 
plaintiff. by virtue of Section 18 of the 
Hindu Succession Act. 

3. Section 18 of the Hindu Suc- 
cession Act is as follows :— 
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“Heirs related to an intestate by full 

blood shall be preferred to heirs related 
by half blood if the nature of the rela- 
tionship is the same in every other res- 
pect.” 
In Mullah’s Principles of Hindu Law, 13th 
Edn, at page 852. it is stated that Sec- 
tion 18 of the Hindu Succession Act is a 
substantial reproduction of the rule of 
Hindu law whereby relations of the whole 
blood preferred to those of the half 
blood. In fact at page 918 of N. R. 
Raghavachariar’s Hindu Law. 5th edn, 
the same view is expressed and it is 
pointed out that even under the Hindu 
law prior to the Hindu Succession Act, in 
the case of the same degree of relation- 
ship to the propositus, the whole blood 
excluded the half blood. It appears from 
the same page of the above text that 
having regard to the general scheme of 
the Hindu law of succession, the prefer- 
ence of the whole blood over the half 
blood is confined to the relations of the 
same degree, At page 852 in Mullah’s 
Principles of Hindu law. 13th Edn, the 
learned author has observed that the 
words “if nature of relationship is the 
same in every other respect” in Sec. 18 
of the Hindu Succession Act may require 
judicial interpretation. The learned 
author has rightly pointed out that it is 
plain that a full brother is preferred to 
half brother and a full sister is prefer- 
red to a half sister, and he has observed 
that a doubt may perhaps be raised as 
to whether the nature of the relationship 
with the intestate of his brother and 
sister enumerated in Entry II of class H 
of the Schedule can be said to be the 
same in every respect, and a full brother 
would be preferred to a half sister or @ 
full sister would be preferred to a half 
brother and the same doubt may be 
raised in other cases where the competing 
heirs are similarly related to the intes- 
tate. He has proceeded to observe as 
follows :— 


“The rules of preference applicable 
to agnates and cognates of a male in- 
testate emphasise that the nearness of rela- 
tionship recognised under the Act depends 
in their case on the number of degrees 
of ascent and descent and the same doubt 
may perhaps be mised in case of some 
of these relatives. The section speaks of 
the nature of relationship being the same 
and it would seem that in all such cases 
heirs related to an intestate by full 
blood would be preferred to heirs 
related by half blood having regard 
inter alia to the nature of relationship 
indicated in the scheme of the Act itself, 
The meaning of the words ‘nature of re+ 
lationship’ must be found in the sense in 
which they best harmonise with the 
scheme and obiect of the Act and not so 
much in a strictly etymological priority 
of language, The general scheme of suce 
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cession under the Act is to treat the son 
and the daughter in equali jure and to 
regulate the order of succession having 
regard to the degree of kindred to him. 
Jt is, therefore. sumbitted that since a 
brother and a sister of the intestate stand 
in the same degree of relation to him 
the nature of heir relationship with’ the 
intestate is the same in every other res- 
pect.’ 


At page 944 of N. R. Raghavachariar’s 
Hindu Law 5th Edn. it is stated that a 
‘brother may be a brother of full blood 
and half blood; but if there is a full 
blood brother he excludes the brother re- 
lated only by half blood. But the learn~ 
ed author has proceeded to point out an 
enomaly under which brother and sister 
are two of the simultaneous heirs and 
stated that if in a particular case there 
is a full brother, a half brother and a 
half sister, the full brother and the half 
sister will inherit the property of a 
deceased person, but the half brother will 
be excluded. The learned author states 
that it is impossible to see, why a half 
sister should come in while a half bro- 
ther should go out, in such a group of 
heirs and suggests that one way of avoid- 
ing this anomaly is to hold that a full 
brother or full sister will exclude both a 
half brother and half sister. 


4. In Rangamma v. Annapurnamma, 
AIR 1963 Mys 168. the question arose 
under the following circumstances: A 
had two daughters B and C from his first 
wife and a daughter D from his second 
wite, After A’s death. his junior wife 
was in possession of the property as a 
limited owner, aS his -senior wife had 
predeceased him, After her death B 
brought a suit against C and D for parti- 
tion, After preliminary decree B died. 
A question arose whether C. the full 
sister was the sole heir of B or whether 
D who was only a half sister was also 
entitled to be brought on record as a 
legal representative of B, who had died 
intestate after the Hindu Succession Act 
came into force. It was held that the 
succession to B was regulated by Sec- 
tion 15 (2) of the Hindu Succession Act 
and that her heirs were the heirs of her 
father A: that the rule contained in Sec- 
tion 18 of the Act that in all cases of 
succession the heir related to an in- 
testate by full ‘blood brother should be 
preferred to the heir related by half 
blood. should be applied to cases falling 
within Section 15 (2) of the Act; and that 
thus C was the sole heir of B. who was 
a full sister-and was alone entitled to be 
substituted in her place. It was pointed 
out in this decision that “upon this in- 
terpretation some incongruities were pos- 
sible. but it would not constitute any 
Justification in departing from the inter- 
pretation which -its plain language fully 
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justified.” The advocate for the un- 
successful petitioner in that case pointed 
out that the principle of an illustration 
appearing in the commentary to the book 
on Hindu law by Mullah. 12th Edn, under 
Section 18 was diametrically opposed to 
the principle of another illustration ap~ 
pearing in the commentary to Section 15 
of the Act. In the 8th illustration ap- 
pearing in the commentary to Section 18, 
what the learned author has done is to 
give effect to the principle incorporated 
in Section 18 and to say that in circum~ 
stances similar to those of the present 
case a half sister was excluded by a full 
sister. But in the third illustration ap- 
pearing under the commentary to Sec- 
tion 15, this principle has been overlook~ 
ed and it is stated that a brother and step 
brother were both entitled to shares in 
the property of the sister. This illustra- 
tion has been remodelled after the error 
in it was pointed out in AIR 1963 Mys 
168 as stated in the foot note at page 842 
of Mullah’s Hindu law. 13th Edn. 


5. In Swaran Singh v, Smt. Dhan 
Kaur, 1966-68 Punj LR 609. the same 
question arising in the present civil revi- 
sion petition came up for consideration. 
It was ‘held in that decision that so far 
as the brothers and sisters in entry II, 
class II of the schedule to the Hindu Suc~« 
cession Act are concerned. they are the 
children of the deceased father and there~ 
fore the nature of their relationship mus? 
be taken to be the same, with the result 
that the full brother of the deceased 
would exclude a half sister. The said 
decision clearly supports the claim of the 
petitioner in this case. 


6. Having regard to the fact that 
there is no authoritative decision of this 
Court on this point. I am of opinion that 
the question involved in this revision 
petition should be decided by a Bench of 
this Court. The civil revision petition 
is therefore directed to be placed Þe- 
fore his Lordship the Chief Justice for 
being referred to a Bench for decision. 


Judgement of the Division Bench 


K. VEERASWAMI, J.:— 7. We are 
unable to see any point in the civil revi- 
sion petition, The order of the court 
below. which is sought to be revised, 
merely directed that the half brother of 
the plaintiff and his sister, defendant, 
should be regarded as the legal re- 
presentatives of the deceased. That is 
only for purposes of conducting the 
litigation and for representation of the 
deceased’s estate. That cannot be re- 
garded as a final decision on the ques- 
tion. who is the heir of the deceased. 
Apparently, as a auestion of law, Sada- 
siyam. J. thought fit to refer the revi- 
sion petition itself for disposal by a 
Division Bench. But this is a revision 
under Section 115, C. P. Code and no 
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question of jurisdiction arises. A mere 
question of law can in no sense be re- 
garded as one involving jurisdiction. Nor 
is there any question of material irregu- 
larity. In the circumstances, all that we 
need say is that the decision to bring 
the half brother and the sister, defen- 
dant, on record as the legal representa- 
fives of the deceased should not be taken 
as concluding the question as to who is 
the heir of the deceased plaintiff. That 
will have to be decided in the main suit. 
Subject to these observations, the peti- 
tion is dismissed. No costs, = _ 

. Petition dismissed, 
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Mohammad Sultan Rowther. Appel- 
fant v. Naina Mohammad and others, 
Respondents, 

Second Appeal No. 144 of 1970, D/- 
28-3-1972, against order of Dist. J., 
Ramanathapuram at Madurai in A, S, 
No, 120 of 1968, 


Index Note:— (A) Contract Act 
(1872), Section 74 — Advance paid as 
part consideration cannot be forfeited in 
the absence of provision for forfeiture 
though defaulting party be liable im 
damages. AIR 1970 SC 1955 and .AIR 
1970 SC 1986 and AIR 1963 SC 1405, 
Distinguished, , Para 5) 
Cases Referred: Chronological Paras 
(ATR 1970 SC 1955 = (1970) 1 SCR 

928, Maula Bux v. Union of 


India I 
AIR 1970 SC 1986 = (1970) 3 SCR 
127. Sree Hanuman Cotton Mills 
v. Tata Air Craft Ltd. 5 
AIR 1963 SC 1405 = (1964) 1 SCR. 
ae Fatehchand v,° Balkishan- 
las 


5 


5 


T. R, Srinivasan and K. Rama- 
murthi, for Appellant; N, Sivarrani, 
N. Krishna Mitra and XV. Narayana- 
swami, for Respondents, 


JUDGMENT :— The plaintiff is the 
appellant. The suit is to recover Rupees 
1,120. The plaintiff's case is that the 
defendants, who are the owners of S. 
No. 14/2 measuring 6.70 acres in 
Valandaravai village, offered to sell to 
the plaintiff for a sum of Rs. 5,000 and 
received an advance of Rs. 1,000. Out 
of the balance it was agreed that Rupees 
2,000 could be adjusted towards the othi 
subsisting on the property and the bal- 
ance of Rs, 2,000 was payable before the 
Sub Registrar at the time of the regis- 
tration of the sale deed. The case of 
the plaintiff is that in pursuance of the 
agreement the plaintiff got the stamp 
papers and wrote out the document and 
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took it to the defendants for their sig- 
nature and registration. But the defen- 
dants refused to complete the transac- 
tion and register the document. There- 
upon on 28-4-1964 in pursuance of the 
mediation it was agreed that a release 
deed from the brothers-in-law of the 
plaintiff in respect of the suit property 
should be obtained in the name of the 
defendants’ father and on the same day 
defendants should execute a sale deed 
in the name of the plaintiff. that the 
plaintiff requested his brothers~in-law to 
execute a release deed. but they claim- 
ed that they were entitled to a half 
share in the suit property and that they 
would not execute the release deed. 
Thus, the sale deed could not be com- 
pleted and the agreement had become 
impossible of performance, On 29-6- 
1964 the plaintiff caused a registered 
motice to be issued to the defendants 
calling upon them to refund the advance 
of Rs. 1,000 received by them. The de- 
fendants refused to return the advance 
and the present suit is filed for re- 
covery of the sum paid, 


. 2 | The defence to the suit is that 
the plaintiff agreed to purchase the pro- 
perty for Rs. 8,950, that in order to 
evade the payment of the excess stamp 
duty the consideration was proposed to 
be mentioned in the sale deed as Rupees 
5,000, that they did not agree for the 
„consideration being mentioned as’ Rupees 
5,000 in the sale deed. that the plaintiff 
did not offer to pay the entire conside- 
ration for the sale deed and consequent- 
ly the sale transaction could not be 
completed. The further defence is that 
they were not aware of the fact that 
the plaintiff got the sale deed written 
on 27-4-1964 and they came to know 
about it only after receiving a notice 
from the Taluk Office in connection with 
the refund of the stamp papers. The 
further contention was that the defen- 
dants represented to the plaintiff that 
the property proposed to be sold belong- 
ed to them absolutely. that the plaintiff 
insisted that he should obtain a release 
deed before taking the sale deed. - that 
it was agreed that the plaintiff should 
obtain a release deed from his brothers- 
in-law and then take the sale deed, that 
the plaintifi’s brothers-in-law refused to 
execute the release deed. that as the 
plaintiff did not act in terms of the 
agreement dated 28-4-1964, he should 
forfeit the advance paid by him. the 
defendant therefore contended that 
plaintiff having committed default, the 
advance paid „had been forfeited and that 
the plaintiff is not entitled to claim the 
amount and the defendants are not liable 
to pay interest on the said sum in any 
event and the defendants prayed for the 
dismissal of the suit. i 
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3. The trial Court held that the 
plaintiff committed default inasmuch as 
he failed to act in terms of the contract, 
that the plaintiff is not entitled to the 
refund of Rs. 1,000 and that though it 
was not agreed between both parties 
that if the plaintiff defaulted. he should 
lose the advance. In the result, the suit 
was dismissed. 


4, The plaintiff filed A. S. 120 of 
1968 to the District Judge. Ramanatha~ 
puram at Madurai. The learned Judge 
while holding that time is not the es- 
sence of the contract to sell the immov- 
able property. held that the plaintiff 
committed default and that he is not 
entitled to the refund of the advance 
paid by him . The plaintiff has filed the 
above second appeal. 


5. The question that arises for 
consideration is whether the sum of 
Rs. 1,000 which was paid as advance out 
of a total promised consideration of 
Rs. 5,000 for the sale deed which the 
defendants agreed to execute in favour 
of the plaintiff and which was not ex- 
ecuted is liable to be forfeited by the 
defendants. The agreement between the 
parties in this case is Ex. A.1 dated 28-4- 
1964. whereunder the plaintiff agreed to 
-purchase_ 6-70 acres of land in S. No. 
14/2 of Valandaravai village belonging to 
the defendants for a sum of Rs, 5,000. 
The above written contract appears to, 
have been preceded by an earlier oral 
agreement and in pursuance of w. 
Rs. 1,000 was paid. It is not clear that 
the sum of Rs. 1,000 was paid by way 
of advance or a security deposit for due 
performance of the contract. The con~ 
tract, however, does not contain any 
provision relating to the forfeiture of 
the said sum of Rs. 1,000 paid in case of 
any default by the plaintiff. The ques- 
tion is whether in the absence of any 
specific provision in the agreement relat- 
ing to the forfeiture. the defendants are 
entitled to forfeit the sum of Rs, 1,000 
paid by the plaintiff even assuming that 
the plaintiff has committed default. In 
this connection. three recent judgments 
of the Supreme Court have been refer- 
red to. viz., Maula Bux v. Union of 
India, ATR 1970 SC 1955. Sree Hanuman 
Cotton Mills v. Tata Air Craft Ltd.. AIR 
1970 SC 1986 and an earlier decision of 
the Supreme Court in Fatehchand v. 
Balkishandas. AIR 1963 SC 1405. In 
every one of the above decisions, in the 
contract entered into between the par- 
ties there were specific provisions for 
forfeiture of the advance or earnest 
money in case of default. In the pre- 
sent case the agreement entered into be- 
ween the parties does not contain any 
provision entitling the defendant to for- 
feit the advance paid.in case of default. 
The plaintiffs case is that it was the 
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defendant who insisted upon the release 
deed being executed by the heirs of the 
plaintiffs father-in-law and that he was 
Willing to take the sale deed without 
getting any such release deed. The de= 
fendants, on the other hand, contended 
that they never insisted upon the re- 
lease deed being executed by the heirs 
of the plaintiffs father-in-law and that 
they were always willing and ready to 
execute the sale deed. Both the courts 
below have held that the plaintiff is af 
fault. In the absence of a specific clause: 
in the contract, the defendants are not 
entitled to forfeit the advance of 
Rs, 1.000. But the defendant is. how- 
ever, entitled to be compensated for the 
plaintiff's default’ which has been found 
by the courts below, The defendant 
will be entitled to only reasonable com- 
pensation which I assess at Rs, 500, 


6. In the result, the second apa 
peal is allowed in part and the plaintiff 
is entitled to a refund of Rs, 500 out of 
the advance of Rs, 1,000 paid. The par 
ties will bear their own costs throughs 
out. No leave. 

Appeal allowed in part, 
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Saraswathi Ammal. Appellant vy, 
T, M. Annamalai Mudaliar. Respondent, 
Second Appeal No. 176 of 1970, D/-# 
16-2-1972, against decree of Sub J., 
Tirupattur, N. Arcot Dt, in A. S. No. 30 
of 1968 etc. 
Index Note:— (A) Madras Revenue 
Recovery Act (1864), Section 25 — Reve« 
nue Sale held after death of a defaulter 
without the notice of demand served 
upon his representatives as defaulters ig 
a nullity and that person if he is in pos- 
session of the property can resist the 
claim of title to that property by the 
auction-purchaser without either actual« 
ly filing a suit under Section 59 of the 
Act or setting aside a sale by depositing 
arrears under Section 37-A. (X-Ref:— 
Madras Land Revenue Act (1864). Sec« 
tions 59 and 37-A). (Paras 6. 9) 
Cases Referred: Chronological 
AIR 1950 Mad 358 = 1950-1 Mad 
Avudainayagam v, Pit- 
chiah Chettiar 

AIR 1932 Mad 664 = ILR 55 Mad 
876. Marukkolanday Ammal v. 
Secy. of State for India 


R. S. Venkatachari, for Appellants 
V. N. Krishna Rao, for Respondent, 

JUDGMENT :— The _ respondent« 
plaintiff filed a suit for a declaration of 
his title to the suit property and for 


injunction restraining the defendante 
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appellant from interfering with his pos- 
session and enjoyment of the same. The 
plaintiff based his title to the suit pro- 
perty on a revenue sale held on 4-12- 
1961 in which he was the highest bidder 
and as a result of which a sale certifi- 
cate had been issued in his favour. It 
is also the plaintiffs case that in pur- 
suance of the revenue sale possession of 
the property was actually handed over 
to him by the revenue authorities on 
24-9-1965 as per Ex. P.3, that subsequent 
to such delivery of possession. the de- 
fendant is attempting to trespass on the 
suit property and that therefore he is 
constrained to file the present suit for 
a declaration of title and for injunction. 


2. The suit was resisted by the 
defendant contending that the revenue 


sale on which the plaintiff relies was 
invalid and a nullity. and that the pos- 
session of the property continued to be 
with her, as guardian of her minor 
daughter, Elavarasi, in whose favour, 
there has been a bequest of the suit 
property under Ex. B-2, executed by 
her father. She also stated that the 
validity of the will Ex, B-1 has been 
upheld by the Civil Court in another 
suit. It is also her case that in view 
of the revenue sale being a nullity in 
that neither the demand notice nor the 
attachment order was served on the 
minor, who is the owner of the pro- 
perty, she is entitled to resist the plain- 
tiffs attempt to get at the property 
without herself filing a suit as guardian 
of the minor to set aside the revenue 
e, 


_.3 The courts below have held 
that the revenue sale, which is the basis 
of the plaintiffs title. is regular and 
valid and that the same is not vitiated 
by reason of non-service of notice on 
the minor, Elavarasi. and that the notice 
fg found to have been duly served on 
the defaulter as per the records Ex. A.6. 
The courts below had invoked the pre- 
sumption contained in Section 114 Il- 
lustration (e) of the Indian Evidence 
Act, for holding that the service of the 
demand notice and the attachment as 
be notice of sale had been duly 
served. 


4. The question. in this second 
appeal. is as to whether the decisions 
of the courts below upholding the reve- 
nue sale on the basis that there has 
been a proper service of notice on the 
defaulter are correct. Before dealing 
with the said question. it is necessary 
to set out a few relevant facts. The 
property originally belonged to one An- 
namalai, who died on 18-4-1959, after 
executing a will dated 1-4-1959 be- 
queathing the suit property as well as 
others in favour of his minor daughter, 
Elavarasi. The will has been marked 
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as Ex. B.2 in this case. Subsequently, 
the said minor, Elavarasi, filed a suit 
to establish her title to the suit pro- 
perty on the basis of the will. Ex, B-2, 
against her uncle, Palani Mudaliar, and 
others and that suit ended in her fav- 
our. The result was that the will 
Ex. B-2 has been upheld by the court. 
Therefore, it is clear that on the date 
when the property was sold in revenue 
auction, i e. on 4-12-1961. the property 
belonged to the minor, Elavarasi. I¢ is 
also clear that even on the date when 
the notice demanding the arrears of 
revenue is said to have been served, 
i.e.. 30-7-1961, Annamalai was not alive 
and the property has been inherited 
earlier by Elavarasi on 18-4-1959. But. 
the record of the revenue sale proceed- 
ings Ex. A.6 proceeds on the basis that 
the defaulter, Annamalai. was alive on 
the date of the sale, A perusal 
of Exhibit A.6 shows that the per- 
sonal service of the demand notice has 
been effected on 30-7-1961, but. it does 
not say on whom the personal service 
was effected. Admittedly. on that date 

alai was not alive and property 
was being enjoyed only by Elavarasi. 
Therefore, the proper person to be serv- 
ed on that date is the minor, Elavarasi, 
through her guardian. But. the proceed- 
ings A.6 does not indicate on whom 
the service was effected. All the en- 
tries of Ex, A.6 right from the date of 
service of notice of demand till the rele- 
vant sale was completed, indicate that 
the department proceeded on the basis 
that Annamalai was alive. It does not 
appear that steps were taken to find out 
who has succeeded +o Annamalai and 
to serve on that person. 


5. The question is whether in 
these circumstances, when the defaulter 
died long before the service of notice 
of demand, the presumption under Sec- 
tion 114, Illustration (e) could be in- 
voked, especially when it is not pretend- 
ed by the revenue authorities in Ex, A.6 
that an attempt was ever made to serve 
the guardian of the minor. who has be- 
come the owner of the property, Since, 
on the materials, it can definitely be 
stated that no personal service could 
have been effected on the defaulter, as 
by that time he has died, the presump- 
tion that the official act should be pre- 
sumed to have been done regularly 
could not be invoked I am, therefore, 
of the view that the courts below were 
not right in invoking the presumptions 
contained in Section 114, Illustration (e) 
in this case where the personal service 
is said to have been made on a deceased 
person. I have to, therefore, hold that 
the revenue sale in favour of the plain- 

has been effected without proper 
notice to the person who owned the pro- 
perty at the relevant time, 
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6. It is well established that a 
sale of a minor’s property in a revenue 
auction without notice to the guardian 
is invalid and nullity. In Marukkolan- 
day Ammal v, Secretary of State for 
India, ILR 55 Mad 876 = (AIR 1932 
Mad 664) a Division Bench of this High 
Court dealing with a similar situation 
and meeting the contentions put for- 
ward by the Government that it is open 
to the revenue authorities to choose any 
one of the modes prescribed anc that 
one of the modes of affixture having 
been adopted, the court should consider 
it as sufficient compliance of law. ex- 
pressed as follows:— 


“But whether the modes of service 
are dependent or independent, we have 
mo doubt that all of them equally con- 
template that the defaulter for whose 
information the notice is intended is 
alive, The object of sending a notice, 
however it may be served, is that the 
person notified may know the thing 
notified. How can a notice be intended 
for a dead man?” 

In that case, the court held that the 
fundamental requisite for giving the 
revenue authorities jurisdiction to con- 
duct the sale under the Revenue Re- 
covery Act is that there should be a de~ 
faulter living who can receive the notice 
and avoid the sale by payment of ar-a 
rears, and that a sale of land conducted 
after the death of a defaulter and with- 
out prescribed notice being given to any 
person is void. According to the learn- 
ed Judges there is a clear distinction 
between the irregularities in publishing 
and conducting the sale and the essen- 
tial preliminary steps which are neces- 
sary to give the revenue authorities 
jurisdiction to conduct the sale. the 
omission of which makes the sale null 
and void, and the plea of limitation 
based upon Section 59 of the Madras 
Act It of 1864 will apply in the former 
class of cases, but not in the latter, The 
above decision clearly lays down the 
principle that where a revenue sale is 
held when the defaulter is dead and 
without the notice of payment of ar- 
rears being served on any living per- 
son as defaulter, the sale is a nullity. 

7. In Avadainayagam v, Pitchiah 
Chettiar, 1950-1 Mad LJ 43 = (AIR 
1950 Mad 358) Panchapagesa Sastri. J., 
also expresses the view that when a 
registered pattadar is dead. there must 
be a service of notice on his heirs and 
legal representatives or on persons on 
whom the interest has devolved and 
that any land sold without service of 
notice on such persons is null and void 
and not binding on persons who have 
inherited the property from the dead 
man. who was a defaulter. 

8. It is, therefore, clear that the 
revenue sale conducted in this case on 
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4-12-1961, on the basis of which the 
plaintiff claims title. is null and void 
and the plaintiff cannot base his title 
thereon. The learned counsel for the 
plaintiff, however, contends that the sale 
certificates issued by the Revenue autho« 
rities as also the certificates of possession 
given by them under Ex, A.3, are con= 
clusive and that it is not open to a Civil! 
Court to go into the question as to the 
validity of the revenue sale or as to 
whether possession in fact, passed to the 
purchaser. The learned counsel also 
contends that the appellant is a stranger 
wha has no clai over the property. 
that it is not open to her to resist his 
claim, and that if she wanted she could 
have applied under Section 37-A, for 
Setting aside the sale by depositing the 
arrears of revenue within the time 
stipulated thereunder or could have 
filed a suit to set aside the sale within 
the period prescribed under Section 59 
of the Act. But, the appellant contends 
that she being in possession of the pros 
party as guardian of the minor, she can 
always resist the attempt of the respon 
dent to get at the property without hers 
salf filing a suit to set aside the revenue 
sale, and that. she, as a person in pos~ 
session, can always seek to sustain the 
same by resisting the plaintiffs claim 
of title, based on an invalid revenue 
e, 


9. It is seen that the trial Court 
has given a somewhat inconsistent find- 
ing on the question of possession, Unden 
issue No. 6. it says that the defendant 
is in possession of the plaint schedule 
property, as guar for the minor, 
Elavarasi, Under issue No, 4, it holds 
that the plaintiffs’ case that there was a 
trespass by the defendant has not been 
established, and that the attempted tres- 
pass is not proved by the plaintiff. The 
above findings seem to indicate that the 
defendant was in possession of the suit 
property. as guardian of the minor, on 
the date of the suit, Plaintiff's case of 
trespass having been disbelieved by the 
trial Court, it should be taken that the 
defendant should have continued in pos« 
session from the date of death of An= 
namalai, But, it is seen that the trial! 
Court has given the finding under issue 
No, 2 as to whether the plaintiff took 
physical possession of the plaint sche- 
dule property pursuant to the revenue 
sale, that the physical possession of the 
property could have been taken by the 
plaintiff as pattas had been transferred 
in his name. As a matter of fact, there 
is no discussion worth mentioning on this 
question and the finding is based on the 
fact that the patta has been transferred 
in the name of the plaintiff subsequent 
to the court auction purchase, 
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Presumably, the trial Court proceed- 
ed on the basis that the certificate of 
delivery — Ex. A.3 was conclusive. and 
a presumption of possession could be 
based on that. But in view of the find- 
ing given by the trial Court itself on 
issue Nos. 4 and 6, that the defendant 
has been in possessiun of the property, 
as guardian of the minor end that the 
alleged trespass set up by the plaintiff 
has not been proved. the trial Court is 
mot entitled to presume that physical 
possession of the property was given. 
As a matter of fact, except Ex. A.3 the 
certificate of delivery of possession, there 
is no acceptable evidence to prove the 
actual delivery of possession, said to 
have taken place. It is therefore, 
to be taken that the defendant continues 
to be in possession of the property since 
the death of her husband. Annamalai. 
and that the plaintiff has taken only a 
symbolic delivery under Ex. A3. In 
view of the fact that the defendant has 
been in possession of the property she 
is entitled to resist the plaintiffs claim 
without actually filing a suit to set aside 
the revenue sale, under Section 59 of 
the Act, The other contention of the 
learned counsel that the petitioner has 
not invoked the remedy provided under 
Section 37-A is equally without sub- 
stance. as the defendant, as a person in 
possession, can always sustain the same 
by raising the question of validity of 
the sale as a defence, : 

10. In my view. the decisions of 
the courts below cannot be held to be 
correct, The second appeal is. there- 
fore, allowed. There will be no order 
as to costs. No leave, : 

Appeal allowed. 


t 
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_ RAMAMURTI, J.:— This appeal 
arises out of the final decree proceed- 
ings in a partition action. O, S. No, 138 
of 1949, in which the appellant-fifth de~ 
fendant has been held liable for mesne 
profits in respect of a portion of a non- 
residential building which is situate in 
a centrally located. busy non-residential 
area in Karur town a reputed. whole- 
sale and retail business centre, Mesne 
profits have been awarded from Janu- 
ary 1946 till delivery of possession which 
took place on 31-1-1964. As regards the 
quantum, a Commissioner who was ap- 
pointed investigated into the matter and 
determined the mesne profits with re- 
ference to four distinct’ periods. The 
Commissioner also took note of the fact 
that the other portion of the building 
had been let out by the fifth defendant 
to one K, C, Venkataraman Chettiar at 
the rate of Rs. 55 per mensem and this 
rate has been taken into account by the 
Commissioner in fixing the quantum. 
After a careful scrutiny of the Commis- 
sioner’s report and the evidence. the 
trial Court fixed the mesne profits at the 
rate of Rs. 20 per month from 21-1-1946 
to 20-1-1949 and at the rate of Rs. 25 
per month from 21-1-1949 +ill delivery 
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of possession in January 1954. The ap- 
pellant admits his liability for Rs, 2,000 
and in this present appeal his complaint 
is with regard to the excess of Rs, 3,000 
odd. Mr. Padmanabhan, learned coun- 
sel for the appellant. raised two points: 
(i) that in awarding mesne profits under 
Order XX, Rule 12, C, P. Code, the 
maximum period for which the plaintiff 
could be awarded mesne profits is three 
years from the date of the decree and 
that. in this case, the court should have 
awarded mesne profits for three years 
only from 27-12-1950. the date of the 
preliminary decree and the award of 
mesne profits till January 1964 is illegal 
and contrary to Order XX, Rule 12, 
Civil P, C. (ii) The quantum fixed by the 
trial Court is excessive, 


2. As regard the quantum, we are 
satisfied that the liability as determined 
by the trial Court is correct and fully 
justified by the evidence on record.’ It 
is not in dispute that the property is 
situate in a centrally located non-resi- 
dential area in Karur town. which is a 
reputed wholesale and retail business 
centre. The property had a road front- 
age and the rates fixed. viz.. Rs, 20 per 
mensem and Rs. 25 per mensem, in such 
a business centre in Karur town cannot 
be said to be excessive, As observed al- 
ready, the appellant has been collect- 
ing Rs. 55 per month from one Venkata- 
tama Chettiar in respect of the other 
portion of the non-residential building, 
though of a larger area. The appellant 
has not made out any case for inter- 
ference with the quantum of mesne pro= 
fits determined by the trial Court, 


3. On the question of the precise 
scope of Order XX, Rule 12. C. P, Code 
and the want of jurisdiction of the 
court in awarding mesne profits for a 
period exceeding three years, learned 
counsel relied upon the decision of the 
Supreme Court reported in Subbanna v. 
Subbanna, AIR 1965 SC 1325. On a 
eareful examination of the decision of 
the Supreme Court in the light of the 
particular facts therein. we are not in- 
clined to hold that the aforesaid deci- 
sion supports the contention of the ap- 
pellant. AN the High Courts. in a uni- 
form course of decisions, have taken the 
view that Order XX, Rule 12. C. P. Code 
will not apply to a suit for partition and 
that it is Order XX, Rule 18, Civil P, C. 
which governs such an action. We are 
unable to hold that the decision of the 
Supreme Court referred to above has 
impliedly overruled uniform course 
of decisions of all the High Courts. In- 
deed. as will be presently shown. a later 
decision of the Supreme Court reported 
in Gopalakrishna Pillai v. Meenakshi 
Ayal, AIR 1967 SC 155 shows that. far 
from taking a_i different view, the 
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Supreme Court has expressly referred, 
with approval, to the Full Bench deci+ 
sion_of this court reported in Basavayya 
v. Guruvayya, 1951-2 Mad LJ 176 = 
(AIR 1951 Mad 939) (FB), in which it was 
held that Order XX, Rule 12. Civil P. C. 
would not apply to a suit for partition 
and that the claim for mesne profits for 
the entire period till delivery of posses~ 
Sion is awarded by way of appropriate 
directions at the time of the passing of 

e final _ decree under Order XX, 
Rule 18, Civil P, C, Order XX, Rule 12, 
sub-rules (1) and (2). Civil P. C. are in 
these terms :— 


“Rule (12) (1): Where a suit is for 
recovery of possession of immovable 
property and for rent or mesne profits, 
the court may pass a decree— (a) for 
possession of the property; fb) for the 
Tent or mesne profits which have accrued 
on the property during a period prior 
to the institution of the suit or directing 
an inquiry as to such rent or mesne pro- 
fits; (c) directing an enquiry as to rent 
or mesne profits from the institution of 
the suit until— (i) the delivery of pos 
session to the decree-holder; (ii) the re 
linquishment of possession by the judg- 
ment debtor with notice to the decree- 
holder through the court; or (iii) the ex- 
piration of three years from the date of 
the decree, whichever event first ot- 
curs, 


(2) Where an enquiry is directed 

under clause (b) or clause (c), a final de- 
cree in respect of the rent or mesne pro- 
fits shall be passed in accordance with 
the result of such inquiry.” 
Order XX. Rule 18 deals with a specifie 
case of a suit for partition and separate 
possession of a share and sub-rule (2) 
thereof is in these terms (sub-rule (1) 
omitted as not relevant): 


“Rule 18 (1) s.s.s... (2) If and in 
so far as such decree relates to any 
other immovable property or to movable 
property, the court may. if the partition 
or separation cannot be conveniently 
made without further inquiry. pass pre~ 
liminary decree declaring the rights of 
the several parties interested in the pro- 
perty and giving such further directions 
as may be required.” 

The relative application of Order XX, 
Rule 12 and Order XX, Rule 18 and the 
Court’s jurisdiction to award mesne pro- 
fits or rendition of accounts in respect of 
the income from the property in a parti- 
tion action has been the subject-matter 
of discussion in several cases and the 
point of controversy has centred round 
the question whether. such relief can he 
awarded even if a claim for mesne pro- 
fits has not been made in the plaint in 
partition actions. It is in this context 
of the absence of such a specific prayer 
in the plaint for the relief of furture 


' 
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mesne profits or rendition of account of 
the income from the property. that the 
court had to consider the problem. It is 
sufficient to take as a starting point of 
the discussion the decision of the Full 
Bench of this court in AIR 1951 Mad 938 
= 1951-2 Mad LJ 176. as it contains a 
detailed discussion and clear exposition 
of the legal principles, It was held by 
the Full Bench that the claim for a 
partition of the common property cou- 
pled with a prayer for a share of the 
profits accruing to the property pending 
the suit is not. properly speaking, a 
claim to mense profits in the sense in 
which that expression has been defined 
in Section 2. clause (12). Civil P, C. and 
that Order XX, Rule 12 has no applica- 
tion to such a case. It was observed 
that in a suit for partition the court has 
mot only to divide the common property, 
but also to adjust the equities arising 
between the parties out of their relation 
to the common property and that on the 
basis of the preliminary decree there 
will be several matters in addition to 
the division of the property that require 
consideration and decision before an 
equitable final partition can be effected. 
It was also pointed out that after the 
passing of the preliminary decree the 
court has ample jurisdiction to give ap- 
propriate directions either suo motu or 
on the application of the parties. and 
Order XX, Rule 18 does not prohibit the 
court from issuing such directions for 
working out equities between the parties 
finally. It was also observed that the fact 
that the preliminary decree does not direct 
an enquiry into the profits subsequent 
to the date the suit does not pre- 
clude the parties from applying for, 
or the Court from awarding. such pro- 
fits by the final decree and that the en- 
quiry can be ordered either as part of 
the preliminary decree itself or sub- 
sequently as a step towards the passing 
of the final decree, It will be useful to 
extract the following headnote which ex- 
plains why Order XX, Rule 12 is not 
applicable to a suit for partition— 


“The question of profits or mesne 
profits arises in (1) suits for ejectment or 
recovery of possession of immovable pro- 
perty from a person in possession with- 
out title. together with a claim for past 
or past and future mesne profits (2) suits 
for partition by one or more tenants-in- 
common against others with a claim for 
account of past or past and future profits 
and (3) suits for partition by a member 
of a joint Hindu family with a claim for 
an account from the Manager. In the 
first case, the possession of the defend- 
ants not being lawful. the plaintiff is en- 
titled to recovery of mesne profits as 
defined in Section 2, clause (12). C. P, C. 
such profits being really in the nature of 
damages. In the second case, the pos- 
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session and receipt of profits by the de~ 
fendant not being wrongful, the plain- 
tiffs remedy is to have the account of 
such profits making all just allowances 
in favour of the collecting tenants-in- 
common. In the third case the plaintiff 
must take the joint family property as 
it exists at the date of the demand for 
partition and is not entitled to open up 
past accounts or claim relief on the 
ground of past inequality of enjoyment 
of the profits, except where the manager 
has been guilty of fraudulent conduct or 
misappropriation. The plaintiff would, 
however, be in the position of a tenant~ 
in-common from the date of severance in 
status and his right would have to be 
worked on that basis, Order XX, Rule 12, 
Civil P. C. deals with the first class of 
suit above referred to. while Order XX, 
Rule 18 deals with the second and third 
categories,” 


4, It was also observed that a ten- 
ant-in-common, who files a suit for parti« 
tion, seeks a partition not only of his 
share of the properties, forming the sub- 
ject-matter of the suit. but also his share 
of the profits accruing from those pro- 
perties during the pendency of the suit 
or till he is put in possession of his 
share; and that he cannot anticipate how 
long the suit would be pending or estix 
mate even approximately what amount of 
profits would be realised during that 
period and that he need not therefore 
specifically ask for any relief in respect 
of future profits the prayer for general! 
relief being sufficient to enable the Court 
to award him such profits. From this 
decision it clearly emerges that the 
rights based on the preliminary decree 
will have to be worked out by taking note 
of equities right upto the moment of the 
passing of the final decree which neces- 
sarily must embrace the question of the 
plaintiffs share of the income from the 
common property till the passing of the 
final decree and this right to an account 


-in respect of the income upto the moment 


of the passing of the final decree is im- 
plicit and inherent in the right to a share 
in the property itself. The principle of 
this Full Bench decision has been follow- 
ed and applied uniformly in the suh- 
sequent decisions of various Courts when= 
ever a similar problem arose, It is suf 
ficient to make a reference to some of the 
decisions, In D. Satyanarayana Murti v. 
D. Bhavanna, AIR 1957 Andh Pra 766, 
the problem arose with reference to the 
question of court-fee in an appeal from a 
decision in a partition action and Umama~ 
heswaran, J.. while dealing with the 
scope of a suit containing a claim for 
partition coupled with a prayer for in« 
come from the properties and for rendi- 
tion of accounts upto the date of final 
decree, observed (following Basavayya v. 
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Guravayya aforesaid). that a partition 
action is not governed by the provisions 
of Order XX, Rule 12, but only by O, XX, 
R, 18, Civil P. C, and that the profits 
which the manager is to account for are 
mot mesne profits within the meaning of 
Section 2. clause 12, Civil P. C. The 


same question arose in two Bench deci- S 


sions of the Andhra Pradesh High Court 
reported in Atchamma v. Rami Reddi, 
AIR 1958 Andh Pra 517 and Krishnamma 
v. Latchumanaidu, AIR 1958 Andh . Pra 
520. in a slightly different context bear- 
fing upon the impact of the decision of 
the Supreme Court in Mohd, Amin v. 
Vakil Ahmed, AIR. 1952 SC 358, which 
are relied upon as authority for the posi- 
tion that if there is no prayer for mesne 
profits in a suit for possession, the Court: 
has no jurisdiction to award the relief. 
In both the Bench decisions, Subba Rao, 
C. J. of the Andhra Pradesh High Court, 
delivering the judgment on behalf of the 
Bench, held that the observations in 
Mohd, Amain v. Vakil Ahamed should be 
‘understood in the light of the particular 
facts of the case and that it is not an 
authority for the position that in every 
case in which the relief is not asked for 
the Court will have no jurisdiction to 
award the relief. and that so long as the 
final decree had not been passed the 
Court will have jurisdiction to decree 
mesne profits upto the date of the 

decree, What is relevant for the present 
discussion is that in both the decisions 
the Bench of the Andhra Pradesh High 
Court has emphasised that the operation 
of Order XX. Rule 12 is totally different 
from the scope of Order XX. Rule 18 
and that a claim for a share of the in- 
come from the properties upto the date 
of the final decree is not a claim for 
mesne profits within the meaning of 
Order XX, Rule 12. Civil P. C. In Udekar 
y. Chandrasekhar. AIR 1961 Orissa 111, 
the Bench of the Orissa High Court took 
the same view following the Full Bench 
decision of this Court in AIR 1951 Mad 
938. It was observed that the expression 
‘mesne profits’ as defined in Section 2, 
clause (12). Civil P. C. is restricted only 
to those. profits which are derived by a 
person in wrongful possession of property 
belonging to another and that it has no 
application to profits. accountable by a 
person in possession of property as a co~ 
sharer is accountable. This. was follow- 
ed in Mt, Kainta v. Damru Meher. ATR 
1964 Orissa 94 in which again the views 
are reiterated that Order XX. Rule 12. 
Civil P. C. has no application to profits 
accountable by a person as a co-sharer 
before partition. in respect of his posses- 
sion of common property upto the 
moment of the final decree. Reference 
may also be made to the Bench deci- 
sion of the Andhra Pradesh High Court 
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1960 Andh Pra 45. in which it was held 
that even though there is no prayer for 
the ascertainment of future profits in a 
suit for partition and there is no direc- 
tion in the preliminary decree. the relief 
ean be given till the passing of the final 
decree and that the decision in AIR 1952 
C 358 is no authority for the position 
that unless asked for such a relief can- 
not be given. It is true that in the sub- 
sequent cases the problem arose because 
of the rival contentions put forward re- 
garding the implications of the decision 
of the Supreme Court in AIR 1952 SC 
358. What is relevant for the present 
discussion is that in all the subsequent 
decisions it was held that the relief of 
accounting in respect of the income can 
be awarded upto the date of the final 
decree even though not asked for. on the 
basis that such a relief is not covered by 
Order XX, Rule 12 but is a claim under 
Order XX. Rule 18 under which the 
Court, has ample jurisdiction to give ap- 
propriate directions for working out the 
equities between the parties upto the 
passing of the decree. In Ponnu 
sami v. Santhappa. AIR 1963 Mad 171, 
Jagadisan, J. reviewed the relevant deci- 
sions and held that the mesne profits ac- 
cruing from the properties forming the 
subject-matter of the partition action and 
referable to the properties which are 
eventually allotted to the share of the 
successful plaintiff. form part and parcel 
of the corpus itself and are as much in 
the hotchpot as the lands themselves. 
From this decision it clearly emerges that 
when an account of the income from the 
property pertaining to the share of the 
plaintiff is ordered upto the date of the 
final decree, what actually happens is the 
division of an integral portion of the 
hotchpot because the hotchpot for divi- 
sion is not merely the property as such, 
but also the income and accretions there= 
to upto the date of the final decree and 
in such a case Order XX, Rule 12. Civil 
P. C. will have hardly any application. 


5. It is unnecessary to refer to 
other decisions in which the same view 
has been reiterated. Mr. S. Padmanabhan, 
learned counsel for the appellant, how- 
ever, urged that in the face of the deci- 
sion of the Supreme Court in Khurai 
Municipality v. Kamal Kumar, AIR 1965 
SC 1321. the principle enunciated in the 
decisions referred to above cannot be 
followed, After a careful examination of 
the reasonings in the decision of the 
Supreme Court aforesaid in the light of 
the particular facts in that case and the 
precise points on which the arguments 
centered round. we are not inclined to 
accent this argument, Such an argument 
would amount to holding that the 
Supreme Court. without any reference to 


and discussion of the uniform course of 
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decisions of all the High Courts (which 
have held that Order XX, Rule 12 Civil 
P, C. will not apply to a suit for parti« 
tion and Order XX, Rule 18 alone will 
govern such actions). intended to over~ 
rule the view taken therein, In the case 
before the Supreme Court. the plaintiff 
filed a suit for recovery of possession of 

and C schedule properties as well as 
for partition and allotment of a 1/24th 
share in the B schedule properties and 
also mesne profits. The trial Court, 
while awarding other reliefs, awarded 
mesne profits from the date of the suit 
till the date of delively of possession, 
The defendant preferred an appeal to the 
High Court against the final decree deter 
mining the mesne profits for the period 
mentioned above. In the High Court the 
obiection was sought to be raised for the 
first time that under Order XX, Rule 12, 
Civil P, C.. the Court can award mesne 


profits only upto period of three years- 


e maximum and the trial Court 
erred in granting mesne profits upto the 
date of delivery of possession, The High 
Court took the view that the preliminary 
decree, which awarded mesne profits upto 


' the date of delivery of possession was 


binding upon the appellant-defendant 
and that. in any event, the particular 
‘objection cannot be allowed to be raised 
for the first time in the High Court, In 
this view. the High Court dismissed the 
appeal of the defendant making some 
modifications in the quantum of mesne 
profits, The defendant took up the 


(yong to the Supreme Court and the 


(decision therein is reported in AIR 1965 
-SC 1325. Reghubar Dayal J.. and Sikri, 
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ence to Order XX, Rule 18, Civil P. C. 
which deals with ‘the case of a suit for 
partition and mesne profits, Indeed. in 
paragraph 18 of the judgment it is stat- 
ed that there is no provision other than 
Order XX, Rule 12, Civil P, C. to-cover 
a claim for mesne profits subsequent to 
the decision of the suit. for recovery of 
possession of immoveable property. It is 
true that the plaintiff in that case claim- 
ed recovety_of possession of the A and C 
schedule properties as well as a partition 
and allotment of 1/24th share in the B 
schedule properties, There is no indica- 
tion whatever in the judgment that any 
claim or objection was raised or any 
argument was advanced with regard to 
the relief of partition and separate pos- 
session of 1/24th share. A perusal of 
paragraphs 36 to 40 which contain the 
modification made by the Supreme Court 
with regard to the quantum, particularly 
the table at page 1334, shows that no dis- 
‘pute was raised before the Supreme 
“Court with regard to the B schedule pro- 
perties, Indeed, the statement in the end 
of paragraph 1 of the judgment shows 
that there was no complaint before the 
Supreme Court concerning the mesne 
profits with regard to the B schedule pro- 
erties, The crucial aspect of the es- 
sential distinction between a suit simpli- 
citer for recovery of possession of specific 
items of properties and for mesne pro- 
fits which would be governed by O. XX, 
R. 12 and a suit for partition with a 
¢laim for future profits and rendition of 
accounts of the income which would be 
governed by Order XX, Rule 18. Civil 
P. C. was not adverted to by the 


>S. fas he then was) took the view that 
the appellant should have been allowed. 
z to raise the particular objection and the 


Supreme Court evidently for the reason 
that no argument was advanced with res- 








ye 


‘preliminary decree should be construed 
in accordance with Order XX. Rule 12 


„as limiting the period of mesne profits to 


three years in the maximum. The majo- 
rity also did not agree with the quantum 
as determined by the High Court. Mudhol- 
kar, J. took a different view holding that 
the particular objection cannot be allow~ 

to be raised for the first time in the 
High Court and that the preliminary 
decree which had awarded mesne pro- 
fits unto the date of delivery of posses+ 
sion has become final, A careful perusal 
of the majority as well as the minority 
views shows that the entire discussion of 
fhe Supreme Court related only to the 
scope of ‘Order XX. Rule 12, Civil P. C. 
end in particular, whether the preli- 
minery decree would be binding upon 
the defendant at the stage of final decree 
proceedings and whether the objection 
that the period of award of mesne pro= 
fits should not exceed three years could 
be allowed to be raised for the first time 
fa the High Court. There is no refer« 
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pect to the scope of Order XX, Rule 18, 
Civil P. C. concerning the B schedule 
properties, Throughout the judgment, 
there is no reference to the Full Bench 
decision of this Court in AIR 1951 Mad 
938 (FB), and we are not prepared to 
countenance the argument that the 
Supreme Court by implication intended 
to overrule the view taken by the Full 
Bench which has been followed in all 
the subsequent decisions of the various 
High Courts. In this connection. it may 
be mentioned that the judgment on be- 
half of the Full Bench in AIR 1951 Mad 
938 was delivered by Viswanatha Sastri, 
J.. who. later on, argued as counsel for 
the appellant-defendant before the 
Supreme Court in AIR 1965 SC 1325. If 
no arguments were advanced ‘by hi 
touching the view taken in Basavayya v. 
Guruvayya. it was because there was no 
dispute about the B schelule properties, 
and the entire argument centred round 
only the scone of Order XX, Rule 12 
and the limitation in the Court’s juris- 
diction to award mesne profits for more 
than three years, ` 
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6. A reference to a later decision 
of the Supreme Court reported in Gopala- 
krishna Pillai v. Meenakshi Ayal, AIR 
1967 SC 155, fortifies the view. though 
that case too dealt with a claim for 
mesne profits under O. XX, R, 12, Civil 
P. C. In that case, the plaintiffs filed a 
suit for possession of specific items and 
the High Court passed a decree for re- 
covery of possession of the items and also 
declared that the plaintiffs are entitled to 
mesne profits for three years prior to 
- the suit and future mesne profits to be 
enquired into under Order XX. Rule 12, 
Civil P. C. The objection before the 
Supreme Court was that there was no 
specific prayer for the decree for mesne 
profits subsequent to the institution of 
the suit and the High Court. therefore, 
had no jurisdiction ‘to pass a decree for 
such future profits. It was in this con~- 
text that the counsel for the defendant- 
appellants relied upon the decision of the 
Supreme Court in AIR 1952 SC 358 in 
support of his contention that if future 
mesne profits were not asked for in the 
plaint the Court would have no jurisdic- 
tion to award. The Supreme Court did 
not accept this‘ contention. holding that 
mo warrant was to be found for that view 
in the observations contained in Mohd 
Amin v, Vakil Ahmad, The Supreme 
Court ultimately held that in a suit for 
recovery of possession of immovable pro- 
perty and for mesne profits the Court has 
ample power to pass a decree directing 
inquiry into the future mesne profits, 
though there is no specific prayer for the 
same in the plaint. In the course of the 
discussion, the Supreme Court has re-+ 
ferred, with approval. to the Full Bench 
decision of this Court reported in Basa-+ 
vayya v. Guruvayya. 


T In a recent Bench decision of 
the Kerala High Court reported in Mari- 
yumma v. Kunhambu Nair, ILR (1968) 1 
Ker 43, the relative scope of Order XX, 
Rule 12, Civil P. C. and O, XX, R. 18, 
Civil P, C. came up for consideration and 
the Bench rejected a similar argument 
based upon the decision of the Supreme 
Court in Subbanna v, Subbanna. The 
Bench held that in a suit for partition 
which is governed’ by O. XX, R. 18, Civil 
P, C.. it is open to the Court to award 
mesne profits in the final decree proceed~ 
ings though there is no prayer for such 
relief in the plaint. At page 47. it was 
pointed out in the Bench decision that in 
Subbanna v. Subbanna the Supreme Court 
had considered only the scope of O. XX, 
R. 12. Civil P. C.. which limits the maxi- 
mum period to three years and the deci- 
sion of the Supreme Court is of no as- 
sistance when the case is one of a parti- 
tion governed by Order XX. Rule 18. 
Civil P. C. The Bench referred to with 
approval and followed the Full Bench 
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decision of this Court and reiterated the 
same view that in a suit for partition the 
Court’s duty is not only to divide the 
common properties. but also to adjust 
equities arising between the parties out 
of their relation to the common proper- 
ties sought to be divided and that a 
sharer claiming partition has a clear 
tight to an account of the profits pertain- 
ing to his share right uptil the moment 
of the final decree and that the profits 
So accruing and awardable to the plain< 
tiff from the subject-matter of the divi- 
sion as being part and parcel of the 
corpus itself and are as much in the 
hotchpot as the lands themselves. It 
was also observed that a claim for pro- 
fits in a suit for partition by a sharer of 
the common property is not a claim for 
mesne profits falling under Order XX, 
Rule 12. Civil P. C. This Bench decision 
contains a survey of the case law and 
with respect, we agree with this view, 
For all these reasons, we have no hesita- 
tion in holding that in a suit for parti- 
tion the plaintiff-co-sharer will be en- 
titled to, and the Court will have ample 
jurisdiction to award, mesne profits or 
rendition of accounts of the income of 
the plaintiff's share of the properties right 
upto the moment of the delivery of pos- 
session. The result is that the appeal is). 
dismissed with costs. ` Q 

8. The cross-appeal by the plain= 
tiff in respect of the portion disallowed. 
is also dismissed as Jacking in substance. . 
There will be no costs in the Crosse; 


wes A 
; (Appeal dismissed? 


tta 
ae | 
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ISMAIL, J. 4 
Arumugam Pillai, Appellant v. Marw 
thakutti Gounder, Respondents. 


Second Appeal No, 1284 of 1969. Dis 
18-11-1971 against decree of Dt. & 
Coimbatore in A, S. No, 237 of 1967. 

_ Index Note:— (A) Transfer of Pro- 
perty Act (1882), Ss. 58 (d); 62 (a) — Usu= 
fructuary mortgage — Stipulation regards 
ing interest not- necessary. 


s Brief Note:— (A) The definition of 
usufructuary mortgage in Section 58 (dì 
read with Section 62 (a) clearly shows 
that appropriation of income from the 
property can be against interest as well 
as the principal and if the parties have 
agreed that by appropriation for a specis 
fied number of years the principal as well 
as the interest would have been wiped 
out i is not open to the Court to cons- 
true that the document is not a mortgage 
simply because there is no reference to 
interest in it. 
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(Note) On construction of terms the 
Mocument was held to be an usufructuary 
mortgage as described in the deed and 
mot a lease, (Para 2) 


M. R. Narayanaswami, for Appellant:. 


S. Nainar Sundaram and V, Natarajan, 
for Responden, 


JUDGMENT :— The plaintiff in O. S. 
No. 628 of 1966 on the file of the District 
Munsif, Coimbatore. who lost. before the 
Courts below is the appellant herein. 
Admittedly, the suit property belonged to 
the appellant. On 13-3-1961. the appel- 
lant executed a document styled as 
‘Kattuvali Bogyam’ for Rs, 4,000 and ob- 
tained this amount of Rs, 4,000 from the 
respondent and put the respondent in 
possession of the property. On the ex~ 
miry of the period of five years stipulated 
in the document. the dppellant instituted 
the present suit for recovery of posses- 
sion. The case of the respondent was that 
Ex. B.1, was a lease deed and. therefore, 
under the provision of Madras Act 25 of 
11955, he was entitled to remain in pos- 


. session of the suit property and the ap- 


pellant herein was not entitled to recover 
possession thereof from the respondent. 
The Courts below accepted this conten- 
tion of the respondent and dismissed the 
suit instituted by the appellant. Hence 
the present second appeal filed by the 
plaintiff in the suit, 

2. There was no oral evidence in 
this case and the matter has been argued 
before the Courts below only on the basis 
of the terms of Ex. B.1 as to whether it 
constituted an usufructuary mortgage for 
a period of five years or it constituted a 
lease. The document styles itself as 
‘kattuvali bogyam’ for Rs. 4,000/-. Hav- 
äng referred to the fact that the suit pro- 
perty belonged to the appellant by pur~ 
chase under the registered document 
No, 378 of 1936. the document proceeds 
ito state— fen 

(original script in Tamil omitted) _ 

The significant features to be noticed 
fn this document are: 

(1) it has been styled as ‘kattuyali 
bogyam’ for Rs. 4,000/- i.e..-an usufruc= 
tuary mortgage for Rs, 4,000/-. 


(2) it ‘is a registed document and 
written on stamp paper of the value of 
Rs. 280/-: ‘ 

(3) the document refers to the 
amount of Rs. 4,000/~ itself a ‘bogya 
thogai’; OE, 

(4) the respondent was to enjoy the 
property for a period of 5 years for the 
bogyam amount of Rs. 4,000/- and as soon 
as the 5 years period expired. he will 
have to deliver possession of the property 
to the appellant; | ` 

(5) on the expiry of the period of 
5 years, the appellant had a_ right to 
enter upon the suit property without the 
permission of the respondent and 
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Possession of the same with the crops, if 
any. that may be standing thereon: and 

_-(6) the respondent had no right to 
claim any interest in the suit property 
apart from the interest flowing from 
‘kattuvali bogyam,.” 


„One thing that is definite and clear, 
having regard to the recitals in the docu= 
ment is that the document neither exa 
Pressly nor by necessary implication re- 
fers to the relationship between thé par- 
ties_as ‘lessor and lessee’ or the amount 
of Rs. 4,000/- as the premium plus rent 
or a rent for the period of 5 years, I£ 
the terms of the document alone are to 
be taken into account. there could be no 
doubt. whatever, that the only construc- 
tion possible is that the document is an 
usufructuary mortgage. No doubt. it has 
been held repeatedly that any nomen-= 
clature given to a document by the par- 
ties may be indicative of the intention of 
the parties but it is not conclusive or 


decisive of the character of the transac~. 


tion. But. in this case, all the terms of 
the document are only in conformity and 
consistent with the nomenclature and 
there is absolutely no divergence between 
one nomenclature and the terms. As a 
matter of fact. I find it extremely dif- 
ficult to appreciate how this document 
could ever have been construed as a lease 
at all. The learned District Judge of 
Coimbatore in paragraph 10 of his judg- 
ment refers to the reasons which impelled 
him to come to the conclusion that the 
document in question is only a lease and 
not a mortgage, These reasons are— 


1, the absence of any stipulation for’, 


interest; 


2. the absence of the relationship of 
the parties: | 


debtor and creditor between 


3. the absence of lands being offered - 


as security for any loan; 


4. the absence of any stipulation for 
payment of the loan and redemption of 
the mortgage by the mortgagor; and 

_ 5, the absence of any stipulation for 
the mortgagee to remain in possession 
of the lands as long as the loan is not 
repaid, 

I may mention immediately that the learn- 
ed District Judge thoroughly misunder- 


stood the terms of the document when - 


he referred to these considerations being 
absent. As far as the first reason is con- 
cerned, it is not necessary that a deed 
of mortgage must always refer to a parti- 
cular rate of interest. It is certainly. 
open to the parties to agree that the in- 
come from the property accruing over a 
certain period will be sufficient to caver 
the principal as well as the interest. In 
the case of a usufructuary mortgage, 
when the mortgagor and mortgagee agree 
that the entire amount due by the mort- 
fagor to the mortgagee should ‘be re- 
couped by the mortagee by the enjoy- 
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ment of the usufructs from the mortgaged 
property over a specified number of 
years the document may not refer to 
any interest payable on the principal, 
even though an element of interest and 
its rate and the income from the pro- 
perty might have gone into their calcula- 
tion, when the parties determined the 
mumber of years during which the mort- 
Bagee was authorised to remain in pos- 
session of the mortgaged property for the 
purpose of reimbursing himself. In this 
case, the fact that there is no specific 
mention of interest and rate of interest 
cannot. in any way. prevent the docu- 
ment from being a mortgage, With re- 
gard to the second ground the relation- 
ship of debtor and creditor has to be in- 
terred from the terms of the document 
and there is no requirement that the 
terms must themselves expressly state 
that the relationship of debtor and credi- 
tor is in existence between the parties. 
Implied in the stipulation that the res- 
pondent will remain in possession for a 
period of five years for the ‘bogyam 
amount’ is the relationship of debtor and 
treditor between the appellant and the 
respondent. As far as the third reason 
is concerned, I have already referred to 
the fact that the terms themselves men- 
tioned that the respondent should be in 
possession of the property for a period of 
five years for the ‘bogyam amount’ of 
Rs, 4,000/-. With regard to the fourth 
reason. in the case of an  usufructuary: 
mortgage the question of repayment of 
the loan and the redemption of the mort- 
gage need not always arise because re- 
‘payment of loan can be in the form of 
.enjoyment of the income from the pros 
perty by the mortgagee and the redemp- 
tion can be in the form of delivery of 
possession of the property, on the expiry. 
of the period stipulated, As far as the 
fifth reason is concerned, it is thoroughly 
misconceived because the document ex- 
pressly states that the respondent is en- 
titled to remain in possession of the pro- 
perty for a period of five years for the 
‘bogyam amount, .In this context. the 
learned District Judge. though had re- 
ferred to Section 58 (d) of the Transfer 
of Property Act. had mot properly ap- 
preciated its effect as well as the effect 
of Section 62 (a) of the Act, Sec- 
tion 58 (d) states—~ 


“Where the mortgagor delivers pos 
session or expressly or by implication 
binds himself to deliver possession of the 
mortgaged property to the mortgagee, and 
authorises him to retain such possession 
until payment of the mortgage money and 
to receive the rents and profits accruing 
from the property or any part of such 
rents and profits and to appropriate the 
same in lieu of interest. or in payment 
of the mortgage money. or partly in lieu 
of interest or partly in payment of the 
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mortgage money. the transaction is called 
an usufructuary mortgage and the morts 
gagee as usufructuary mortgagee.” 


From this definition, it clearly follows 
that the appropriation of the income from 
the property can be against interest as 
well as the principal and, if the parties 
have agreed that by the appropriation for 
@ specified number of years the principal 
as well as the interest would have been 
wiped out, it is not open to any Court to 
construe that the document is not a 
mortagage simply because there is no ex- 
press reference to interest or a rate of 
interest. Section 62 (a) is in tune with 
Le definition of Section 58 (d) and pro- 
vides— 


62, “In this case of usufructuary 
mortagage, the mortgagor has a right to 
recover possession of the property to~ 
gether with the mortgage deed and all 
documents relating to the mortgaged pros 
perty which are in the possession or 
power of the mortgagee— 


{a) where the mortgagee is authoris- » 


ed to pay himself the mortgage money 
from the rents and profits of the property 
when such money is paid, ete,” 


It may be seen that this provision does 
not refer to any interest at all and it 
merely refers to the mortgage money and, 
therefore, it is certainly open to the par- 
ties not to stipulate for interest separate~ 
ly and provide for the mortgage amount, 
as the total amount payable by the 
mortgagor, being wiped out by the ap- 
propriation of income from the property|, 
itself, Therefore, looked at from the 
statutory provisions themselves, I am un- 
able to hold that Ex, B 1 is anything 
other than a mortgage. The learned 
District Judge refers to the possibility of 
the document being considered as a ‘lease 
mortgage’, I am unable to see what ex~- 
actly the learned Judge meant by this ex~ 
pression. Apart from the positive fea- 
tures referred to above, there are certain 
negative features as well which will 
militate against Ex, B.1. being a lease. 
I have referred to one fact. namely. that 
there is no single expression in Ex, B.1, 
connoting the relationship between the 
parties as ‘lessor and lessee’ or denoting 
the transaction as a lease, Apart from 
this, the document has been executed 
only by the appellant and it had not been 
executed by the respondent, If it is a 
lease, either it will be executed by the 
lessor and the lessee or by the lessee 
alone and the question of the lessor alone 
executing lease deed normally does nof 
arise. Thirdly the fact that the docu- 
ment is written on stamp paper of the 
value of Rs. 280. at seven per cent. clear 
ly shows that the sum of Rs, 4.000/-- is 
the mortgage amount and the document 
itself is an usufructuary mortgage. On 
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the other hand if the sum of Rs. 4,000/- 
is taken to be the premium plus rent or 
rent for five years. the amount of stamp 
duty will be different, Having regard to 
features, I am clearly of the 
opinion that Ex. B.1 is only an usufruc~ 
tuary mortgage enabling the respondent 
herein to be in possession of the suit pro~ 
perty for a period of five years and ap< 
propriate the income therefrom towards 
the amount due to him by way of mort- 
gage money, It is really a matter of sur- 
prise to me as to how the Courts below 
could have construed Ex, B.1 as a lease 
at all and a perusal of the judgments go 
to show that they have simply assumed 
Ex. B.l to be a lease deed, for which 
assumption there is no warrant either in 
law or in the terms of the document and 
then called- upon the appellant to prove 
that it is a mortgage and not a lease, 
Consequently, on the expiry of the period 
of five years, the respondent was bound 
to surrender possession of the property 
to the appellant in terms of the docu- 
ment and he could not have resisted the 
suit for possession instituted by the ap- 
pellant herein, 

3. Hence the second appeal fs 
allowed and the judgments and decrees 
of the Courts below are set aside. The 
suit instituted by the appellant will stand 
decreed as prayed for. ; 

4, The quantum of mesne profits 
will be determined in proceedings to be 
taken under Order 20, Rule 12. Civil 
P. C. No costs, No leave. 

' Appeal allowed. 


* 
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RAMAPRASADA RAO. J. 

= V. Shoroop Sundar and another, 
Petitioners v. The Regional Transport 
Authority. South Arcot at Cuddalore and 
others. Respondents. 

Civil Revn, Petn, Nos, 1716 and 1779 
of 1971, D/- 11-11-1971 against order of 
S. T. A. T. Madras. D/- 31-8-1971. 


Index Note:— (A) Motor Vehicles 
Act (1939). Ss. 47 (3), 64 (1) and 64-A — 
Right of appeal and revision against order 
of R. T, A. under S. 47 (3) — Right ex- 


cluded by Motor Vehicles (Tamil Nadu’ 


Second Amendment) Act (16 of 1971), 
Sections 2 (2), 9 and 11 — Appeals 
pending on 18-6-1971 — Interpretation of 
S. 11 — Continuance of Rule 147 (2) (i) 
under which appeals were filed — Rule 
cannot prevail — (X-Ref:— (1) Motor 
Vehicles (Tamil Nadu Second Amend- 
ment) Act (16 of 1971), Ss. 2 (2). 9 and 
11; (2) Madras Motor Vehicles Rules 
(1940), R. 147 (2) (i); (3) Interpretation of 
Statutes — Amendment). 
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Brief Note :— (A) In effect. both an 
appeal and a revision as against an order 
of the regional transport authority under 
sub-section (3) of S. 147 were specifical- 
ly excluded by the Motor Vehicles (Tamil 
Nadu Second Amendment) Act (16 of 
1971). Ss. 2 (2), 9 and 11. (Para 1) 

The text of Section 11 of the Tamil 
Nadu Amendment Act makes it clear that 
all appeals pending on the 18th of June, 
1971 shall be dealt with under the am- 
ended Act which means that no appeal 
can be entertained against such orders 
if so pending and not yet disposed of on 
the 18th of June. 1971 because the order 
fis made final under the Amending Act, 
The ward ‘final’ has been interpreted as 
a provision which excludes the right of 
appeal as all appeals are creatures of 
statute, (Paras 1 & 2) 


The presence or continuance of R. 147 
(2) (i) Motor Vehicles Rules, under which 
appeals were filed prior to 18th June, 
1971 is a provision which has no legal 
force and it would not therefore enable 
the petitioner to take advantage of it and 
file an appeal thereunder. If the sub- 
stantive provisions of an enactment are 
abrogated, amended or modified. then it 
fs only to that amended provision that 
the authority applying it should look to, 
but mot the old rule which still continues 
by accident or error in the text of the 
Act and the rules made thereunder. A 
rule cannot prevail over a substantive 
provision of an enactment. (Para 3) 


V. T. Gopalan and S. Radha Gopalan 
{in C. R. P. No. 1716 of 1971) and A. K. 
Mylsamy for . Subramaniyan and 
S. R. L. Narayanan (in C. R. P. No, 1779 
of 1971). for Petitioners; G. Ramaswami, 
Addl. Govt. Pleader (for No, 1) in C. R. 
P. No. 1716 of 1971 and C. R, P, No, 1779 
of 1971 and C. S. Prakasa Rao and V. A. 
Sadagopan (for No, 2) in C. R. P. Na 
779 of 1971. for Respondents, f 

ORDER :— These Civil Revision Peti- 
tions are directed against the order of 
the State Transport Appellate Tribunal 
who refused to entertain an appeal filed 
by the petitioners against the order of 
the Regional Transport Authority who in 
turn acted under Section 47 (3) of the 
Motor Vehicles Act and directed the 
opening of a new route with one vehicle 
on it. The petitioners’ case is that even 
before the amending Act No. 16 of 19713 
of the Tamil Nadu Legislature, their 
right of appeal to the State Transport 
Appellate Authority against orders pas« 
sed by the Regional Transport Authority 
under Section 47 (3) read with Sec, 64 
(1) (i) is preserved by Rule 147 (2) (ii. 
The argument proceeds that notwith- 
standing the amending Act. the right to 
present an appeal against an order pas- 
sed under Section 47 (3) by the appro- 
priate authority. not having been expres- 


t 
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sly taken away, as was attempted to be 
done by Section 9 of the amending Act 
by which the right of revision against 
such orders have been taken away. the 
inference is that the right of appeal is 
still available, We shall now look into 
the statutory provisions, Section 47 (3) 
as it stood prior to the passing of the 
amending Act 16 of 1971 runs thus: 


47 (3) “A Regional Transport Autho= 
rity may, having regard to the matters 
mentioned in sub-section (1), limit the 
number of stage carriages generally or 
of any specified type for which stage car< 
riage permits may. be. granted in the 
region or in any specified area or on any 
specified route within the region.” 
Under Section 64 (1) (i) an appeal was 
available to an aggrieved person against 
any order other than those dealt with by 
Section 61 (1) (a) to (hh) provided it was 
so prescribed under Section 2 (21). Ac- 
cording to Section 2 (21) ‘prescribed’ 
means prescribed by rules made under 
this Act. Section 68 deals with the rule 
making power of the named statutory 
authority. It is under Section-68 rules 
have been framed. Inter alia Rule 147 
(2) (i) provides for an appeal against an 
order passed under Section 47 (3) of the 
Act. Therefore, prior to the passing of 
the amending Act. the appeal which is 
ordinarily a creature of statute was pro- 
vided under the rules framed in accord= 
ance with the mandate under Section 64 
(1) (i) of the principal Act. After the 
passing of the amending Act, certain 
changes were effected particularly in the 

_provision of appeals and revision against 

certain orders of the regional transport 
authority. One such provision which 
originated from the Tamil Nadu Ordin- 
ance No.. 6 of 1971 and which later on 
became part of the enactment viz.. Act 
16 of 1971 runs thus:— 7 


“The State Transport Appellate Tri- 
bunal shall be deemed to be a Court sub= 
ordinate to the High Court for the pur- 
poses of Section 115 of the Code of Civil 
Procedure. 1908 (Central Act V of 1908) 
and its orders ‘shall be liable to revision 
by the High Court under the provisions 
of the said Section.” : 
Section 2 (3) of the amended Act which 
is practically a substitute for the earlier 
Section 47 (3) runs thus: 


“A Regional Transport Authority may 
after taking into consideration the in- 
terests of the general public and the ad~- 
equacy of other passenger transport ser- 
vices operating or likely to operate in the 
near future whether by road or other 
means. between the places to be served, 
by order— d 

” (a) limit the number of stage car- 
riages generally or of any specified type 
for which stage carriage permits may be 
granted in the region or in any specified 


V, S. Sundar v. R, T, A. Cuddalore (R. Rao J.) 


A.LR. | 


area or on any specified route within the 
region; or 

(b) open any new route; 

„and such order shall be final” . 
Tt is also useful to refer at this stage to 
Section 9 and also Section 11 of the am- 
ending Act which run as follows :— 

9. “In Section 64-A of the Principal 
Act. after the expression “record of any 
case”. the expression “(not being a case 
relating to the limiting the number of 
Stage carriages or the opening of a new 
route under sub-section (3) of S. 47)” 
Shall be inserted.” 

, il. “All applications for, and proceed= . 
ings whether original or by way of ap- 
peal relating to— 

_,, @) the grant of a stage carriage pers 


or 

(b) the renewal of a stage carriage 
permit; or 

(e) the transfer of a stage carriage 
permit under Section 59; or 

(d) the limiting the number of stage 
carriages or the opening of a new route, 
pending. before any Court. transport 
authority or officer on the 18th June, 1971 
and appeal or revision, if any arising 
from such pending application or pro- 
ceeding. shall be disposed of under the 
Principal Act. as amended by this Act,” 
These substantive provisions which cast 
a change in the pre-existing law made 
the order of the regional transport autho- 
rity passed by him in exercise of his 
powers under Section 47 (3) as final, 
Section 9 of the amending Act also says 
that no aggrieved person shall take up 
a matter such as the one decided upon 
by the regional transport authority under 
Section 47 (3) in revision to the revi- 
sional authority under Section 64-A of 
the Principal Act. In effect, therefore 
both an ap and a revision as against] ° 
an order of the regional transport autho- 
rity under sub-section (8) of S. 47 were 
specifically excluded by the amending 
Act. The controversy however is based 
upon the interpretation of Section 11 of 
the amending Act. I have already ex- 
tracted the same. Section 11 is an en- 
abling provision’ applicable to pending 
applications, and the language of Sec- 
tion 11 includes within its compass proa 
ceedings, whether original or by way of 
appeal, All such proceedings. in the in- 
stant case, proceedings by way of appeal 
relating to the limitation of the number 
of stage carriages or the opening of a 
new route, an order which is normally 
passable under Section 47 (3) of the Act 
shall be dealt with by any Court, Trans- 
port Authority or Officer under the Prin-= 
cipal Act, as amended by this Act. In- 
cidentally, I may mention that the Ordin- 
ance which preceded the Act was promul- 
gated on the 18th of June, 1971 and the 
amending Act itself came into effect on 
80th July, 1971. In order to remove 
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doubts or difficulties about the applica- 
tion of the amended law during 18-6- 
1971 and 30-7-1971 Section 11 which is 
essentially processual in character says 
that all pending appeals before the ap- 
propriate authority on the 18th of June, 
1971 shall be disposed of under the prin- 
cipal Act. as amended by this Act. It 
therefore means that all appeals filed 
prior to the 18th June, 1971 and which 
were not disposed of on that date and 
therefore pending on that date shall’ be 
dealt with under the provisions of the 
amended Act. If this is the normal in- 
terpretation and understanding of the 
text of Section 11 of the amending Act, 
it follows that the disposal of the’ ap- 
peals pending on the 18th June, 1971 
shall be done in the light of Section 2 (3) 
of the amending Act which is the pre- 
sent section corresponding to S. 47 (3) 
of the principal Act. In this section, all 
orders passed by the Regional Transport 
Authority under Section 47 (3). which is 
the amended provision, are made final. 
The argument however is that this pro- 
vision can only be prospectively ap- 
plicable to appeals filed after the 18th 
June. 1971 and not to appeals pending 
on that date. I am unable to agree. The 
text of Section 11. the purport of it. as 
well as its intendment, makes it clear 
that all appeals pending on the 18th of 
June, 1971 shall be dealt with under the 
amended Act which means that no ap- 
peal can be entertained against such 
orders if so pending and not yet disposed 
of on the 18th of June. 1971 because the 
order is made final. 


2. The word ‘final’ has been in- 
terpreted by jurists as a provision which 
excludes the right of appeal as all ap- 
peals are creatures of statute. It follows 
that the statute which creates a right of 
appeal can also extinguish it. In the in- 
stant case, by the amending Act under 
Section 47 (3) the statute extinguished 
the quondam right of appeal provided 
under the earlier Act under S. 64 (1) (i) 
read with Rule 147 (2) (i): as all such 
appeals pending on 18th June. 1971 have 
to be dealt with under the amended pro- 
vision of the Act. this finality of the 
orders passed by the regional transport 
authority has to be given effect to, and 
if so given effect to. an appeal is obvious- 
ly excluded. This has been rightly 
found to be so by the appellate autho- 
rity. 

3. One other argument of the 
learned counsel for the petitioner is that, 
as in the statute book Rule 147 (2) (ìi) 
still is to be found. some effect has to 
be given to this text in the Act for it 
cannot straightway be ignored. There 
is a fallacy in this argument. If the 
substantial provisions of an enactment 
are abrogated, amended or modified, 
then it is only to that amended provi- 
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sion that the authority applying it should 
look to. but not the old rule which still 
continues by accident or error in the 
text of the Act and the rules made there- 
under; a situation which is diametrical- 
ly opposite to that contemplated by the 
amended provisions has to be ignored not 
only on the well accepted principle that 
the entire Act and the provisions thereto 
have to be harmoniously interpreted but 
also on the ground that a rule cannot 
prevail over a substantive provision of an 
enactment. I am of the opinion that the 
presence or continuance of R. 147 (2) (i) 
under which appeals were filed prior to 
18th June. 1971 is a provision which has 
no legal force and it would not therefore 
enable the petitioner to take advantage 
of it and file an appeal thereunder. It 
would result in an anomalous situation: 
whereas one section of the litigant public 
who are anxious to bar or ban an ap 
would rely upon the substantive provi- 
sion viz.. Section 47 (3) of the amended 
Act. another part of the public who are 
interested in filing an appeal would in- 
voke Rule 147 (2) (ii) and maintain that 
as against the same order an appeal will 
lie. Such an inconsistency cannot be up- 
held or countenanced when the interpre- 
tation of such provisions comes up be- 
fore Courts of law. It would be incon- 
gruous to accept such an inconsistency 
and allow it to be perpetrated. On this 
broad principle also and for the reason 
that the substantive provision ought to 
prevail over a rule which is ineffective 
in the eye of law. I am unable to agree 
that the petitioner has still a right of 
appeal though the statute has taken it 
away. As the contentions raised fail and 
as there is no error of jurisdiction in the 
order complained of. the Civil Revision 
Petitions are dismissed. There will be 
no order as to costs. 


Petitions dismissed. 
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`. M, Gomathi, Petitioner v, S. Nafa= 
rajan. Respondent. 


Civil Revn, Petn. No. 1561 of 1973, 
D/- 13-11-1972 against order of the City 
Civil Court, Madras, D/- 17-1-1972. 


Index Note:— (A) Hindu Marriage 
Act (1955). Ss. 19, 21 — “Court having 
jurisdiction” — Connotation. 


Brief Note:— (A) Neither Section 19 
nor Section 21 of the Hindu Marriage 
Act limit jurisdiction to that which is 
provided under Section 19. nor should 
they be construed as excluding the opes 
ration of the Civil P. C. (Para 4} 
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While the first part of Section 19 of 
Bindu Marriage Act is a mandatory pro- 
vision. the latter part is a provision con- 
ferring jurisdiction end not mandatory. 
Thus construed the jurisdiction to hear 
suits or proceedings conferred by Sec- 
tion 20 of the Civil P, C. 1908 is not ex- 
cluded. AIR 1963 Bom 176 considered 
and applied, (Paras 5. 6) 
Cages Referred: Chronological Paras 
AIR 1963 Bom 176 = 64 Bom LR 

712. Hariram Dhalumal v- Jasoti 6 


G. Ranganathan. for K. S, Sundaram 
for Petitioner; N, S. Raghavan, for Res- 
pondent. 

ORDER :— This petition is filed by 
the wife against the order of he Second 
Additional City Civil Judge on appeal 
from the order passed by the Sixth As- 
sistant City Civil Judge. holding that the 
trial Court should first decide the ques- 
tion of jurisdiction before it could pass 
any order on an interlocutory applica- 
tion for payment of interim maintenance. 


2. The wife filed a petition under 
the Hindu Marriage Act 1955 for judi- 
cial separation on the grounds of cruelty 
and desertion. Pending disposal of the 
petition the wife also prayed for interim 
maintenance which was ordered. The 
husband submitted that the Court -had 
no jurisdiction as the case did not fail 
under Section 19 of the Hindu Marriage 
Act in that the marriage was neither 
solemnised nor the husband and wife 
reside or last resided together within the 
the jurisdiction of the City Civil Court. 
The lower appellate Court found that this 
question as to jurisdiction will have to be 
tried first and before the question is 
tried and the Court is satisfied that it 
hes jurisdiction it cannot proceed to 
direct payment of interim maintenance. 
The wife has challenged the correctness 
of this order in this revision petition. 


3. It is contended on behalf of the 
wife that by his conduct the husband had 
allowed the proceedings with regard to 
grant of interim maintenance to go on 
and therefore he should not be permitted 
to raise the question of jurisdiction be- 
fore payment of interim maintenance as 
directed by the Court. If it is found that 
the Court has no jurisdiction to main- 
tain the petition for judicial separation, 
it will obviously not have jurisdiction to 
try the question as to interim mainten- 
ance, To this extent the order of the 
appellate Court is beyond reproach. 


3-A. In order to decide the question 
as te whether there is a triable issue or 
mot regarding jurisdiction. certain facts 
and questions of law will have ta be con- 
wideced. On the facts it is not disputed. 
by the husband. that he is not residing 

in the jurisdiction of the City Civil 
Court. We may. therefore proceed on 
the basis that the defendant in the peti- 
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tion is residing within the jurisdiction 
of the City Civil Court. Section 19 of 
the Hindu Marriage Act provides— 


“Every petition under this Act shall 

be presented to the District Court with- 
in the local limits of whose ordinary ori- 
ginal civil jurisdiction the marriage was 
solemnised or the husband and wife re- 
side or last resided together.” 
This section confers jurisdiction on the 
District Court. It further provides that 
the petition shall be presented to the 
District Court within the local limits of 
whose jurisdiction the marriage was sole~ 
mnised or the husband and wife reside 
or last resided together. Section 21 re- 
lates to the applicability of the Civil 
P. C. and runs as follows: 

“Subject to the- other provisions con- 
tained in this Act and to such rules as 
the High Court may make in this behalf, 
all proceedings under this Act shall be 
States as far as may be. by the Civil 


_ 4 It may be seen that under Sec- 

tion 19 the District Court within whose 
jurisdiction the marriage was solemnised 
Or the husband and wife reside or last 
resided together has jurisdiction. In 
determining the applicability of the Civil 
P. C., the provisions of the Civil P, C. 
will be subject to the other provisions 
contained in the Hindu Marriage Act, 
namely. Section 19. Section 20. Civil 
P. C. provides— 


“Subject to the limitations aforesaid, 

every suit shall be instituted in a Court 
within the local its of whose juris- 
diction the defendant resides or the cause 
of action. wholly or in part. arises.” 
If the Civil P. C. is also held to be ap- 
plicable. then the-Court within the local 
limits of whose jurisdiction the defend- 
ant resides will also have jurisdiction. 
Section 4. Civil P. C. provides: 


“In the absence of any specific pro- 
vision to the contrary nothing in this 
Code shall be deemed to limit or other- 
wise affect any special or local law now 
in force or eny special jurisdiction or 
power conferred. or any special form of 
procedure prescribed, by or under any 
other law for the time being in force.” 
The effect of the savings clause will be 
that the provisions of the Civil P. C. 
shall be deemed not to limit or otherwise 
affect any provision relating to jurisdic- 
tion provided under a special enactment. 
In other words. by application of the 
Civil P. C.. the provisions of the special 
law es to jurisdiction shall not be limited 
or otherwise affected. In this case. if 
the Civil P. C. is found to be applicable, 
the provisions of the special enactment 
will not in any way be limited or other- 
wise affected: on the other hand, the 
jurisdiction of the Court extended. Now 
the question will be whether Section 21 
of the Hindu Marriage Act will have the 
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effect of excluding the jurisdiction that 
fs conferred under Civil P, C, As al- 
ready stated, the words used are ‘sub- 
ject to the other provisions contained in 
this Act’, Neither Section 19 nor Sec- 
tion 21 limit the jurisdiction to that 
which is provided under Section 19. 
Therefore Sections 19 and 21 cannot be 
construed as excluding the operation of 
the Civil P., C. I am fortified in this 
view by the wording of the Code which 
prohibits the limiting or otherwise af- 
fecting the jurisdiction conferred by the 
special enactment and does not bar con~ 
ferment of an extended jurisdiction by 
the application of the Civil P. C. The 
language of Sec, 19 or Sec. 21 of the 
Hindu Marriage Act does not exclude the 
application of the Civil P, C. 


5. Learned counsel for the rese 
pondent submitted that as Section 19 
states that every petition under the 
Hindu Marriage Act shall be presented 
to the District Court within the local 
limits of whose jurisdiction the marriage. 
was solemnised or the husband and wife 
reside or last resided together. the peti- 
tion shall not be presented to any other 
Court. Though the wording might lend 
some support to the contention raised on 
behalf of the husband. it would rathen 
be in keeping with the spirit of the sec 
tion to confine the mandatory provision 
‘shall be presented to the District Court’ 
and read the later part as to jurisdic 
tion as not mandatory but a provision 
wonferring jurisdiction, ‘Thus construed, 
the jurisdiction that is conferred by the 
Civil P, C. will not be excluded. A com- 
(parison of the provisions of the Hindu 
{Marriage Act with that of the Indian 
Divorce Act will show that under th 
Indian Divorce Act, because of the defini- 
tion of ‘District Court’. jurisdiction of 
Civil Courts as conferred by the Civil 
P, C.. is barred. Section 3 (3) of the 
Indian Divorce Act defines ‘District 
Court’ as meaning. in the case of any 
petition under the Act, the Court of the 
District Judge within the local limits of 
whose ordinary jurisdiction under the 
Act. the husband and wife reside or last 
resided together, By the definition, if 
the husband and wife do not reside or 
have not resided together. it will not be 
a District Court under the Act and under 
Sections 10 and 11 the husband or wife 
may present a petition to the District 
Court or to the High Court, the District 
Court being necessarily one that comes 
within the jurisdiction of the Act. Be~ 
cause of the definition which excludes 
District Court within whose jurisdiction 
fhe husband and wife do not reside or 
have last resided together and as the 
application is subject to the provisions 
of the Indian Divorce Act. the provisions 
of the Civil P. C. eénferring jurisdiction 
om the District Court where the defend- 
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ant is residing cannot be made applicable. 
6 Though there had been no deci- 
sions on this question. reference may be 
made to a case wherein the jurisdiction 
of. the Court was challenged on the 
ground that the cause of action as men~ 
tioned in the section did not arise within 
the local limits of the jurisdiction of the 
District Court, In Hariram Dhalumal 
v. Jasoti, AIR 1963 Bom 176, the 
marriage was _ solemnised before the 
partition of India, at Karachi, ‘The 
Parties separated in Karachi. After parti- 
tion, the parties came to India separa- 
tely. The husband was employed in 
Delhi and the wife at Nagpur. The hus- 
band applied under Section 19 for divorce 
in the Nagpur Court. Neither was the 
marriage solemnised within the jurisdic- 
tion of the Court nor did the husband 
and wife reside or ‘last resided together 
within the jurisdiction of the Nagpur 
ae In the circumstances. the Court 


_ wsegaeeeeeWhere the provision as to 
furisdiction specifically contained in Sec- 
tion 19 of the Hindu Marriage Act viz, 
the place of solemnisation of marriage or 
place of residence of husband and wife, 
either separately or together, within the 
fiurisdiction of the Court is impossible. of 
satisfaction, in my opinion. the provi-~ 
sions of Section 20. Civil P, C, are suf- 
ficient to create jurisdiction in the ordi- 
nary Civil Court at a place where either 
the defendant resides or the cause of ace 
tion is said to arise.” 


This decision would support the conten- 
tion of the learned counsel for the peti~ 
tioner that the Civil Court would also 
have jurisdiction. I am of the view that 
on reading _Sections 19 and 21 of the 
Hindu Marriage Act and Sections 4 & 20 
Civil P. C.. the Court will be justified in 
holding that the provisions of the Civil 
P., C. are also applicable and the Court 
within whose jurisdiction the defendant 
is residing will have jurisdiction. 


7. Ag in this petition the defend- 
ant is admittedly residing within the 
jurisdiction of the City Civil Court. the 
Court will have jurisdiction to entertain 
the wife’s petition for judicial separation 
as well as her petition for interim main- 
tenance. The civil revision petition is . 
allowed and the order of the lower ap- 
pellate Court is set aside. The trial Court 
will proceed with the petition for judi- 
cial separation. In view of this judg- 
ment, it is unnecessary for it to consider 
the issue as to jurisdiction, The order 
as to interim maintenance will also stand, 
Time for payment of interim mainten« 
ence two months from this date. 

Revision allowed, 


LN 
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Periasami Asari and another, Peti- 
fioners v. President. Iluppur Panchayat 
Board. Iluppur. and others, Respondents. 

Civil Revn, Petn, No. 1201 of 1971, 
D/- 31-10-1972. 


Index Note:— (A) Civil P. C., Sec- 
tion 148 — Enlargement of time — Res- 
toration of suit on payment of costs 
within specified time — Extension of 
time for costs after the expiry cf period 
— When can be validly granted. 

Brief Note:— (A) The Court can 
extend the time even after the expiry 
of period originally fixed, taking note 
of the events and circumstances which 
came about within the earlier fixed 
time. AIR 1961 SC 882. Followed. 

(Paras 6,7) 

The principle that when the effect 
of the order granting time (in the event 
of non-compliance) has to operate auto~ 
matically the Court has no power to ex~ 
tend time as it becomes functus officio, 
will apply when the suit is finally dis- 
posed of. If the order is not final and 
the Court retains control over it and 
seized of the matter. it will have power 
to extend the time. (Para 4) 


‘Where an application for restoration 
of suit was allowed on payment of costs 
within specified time failing which the 
application was ordered to be dismissed 
and to be posted for final orders, the 
time could be extended even after the 
expiry of period particularly when the 
delay was only of one day. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1971 Mad 454 = (1971) 1 Mad 

LJ 511, P. K, Sukumaran v. 

Sulaiman Khan 
AIR 1961 SC 882 = (1971) 3 SCR 

763, Ramadas v. Gangadas 


C. L. Vijayaraghavan. for K. Raman, 
for Petitioner; V. Radhakrishnan, 4 
Ramalingam Pillai and N. Muthuswami, 
for Respondents, 


ORDER :— This petition is filed by 
the plaintiff in the suit against the order 
of the District Munsif of Pudukottai in 
I. A. No, 273 of 1970 declining to extend 
the time for payment of costs. which 
was confirmed by the appellate court in 
C. M. A. 10 of 1970. 


i 2. The suit was dismissed for de- 
fault and the plaintiff filed I. A. No. 273 
of 1970 on 7-7-1970 for restoration of 
the suit. On 22-7-1970, the petition was 
allowed on condition that a sum of Rs. 2 
to each of the defendant Should be paid 
on or before 3-8-1970. failing which the 
petition was ordered to be dismissed 
and the I, A. to be posted on 4-8-1970, 
for final orders. The cost, as directed, 
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was not paid on 3-8-1970, but was tens 
dered only on 4-8-1970 along with a 
petition requesting the court to extend 
the time for one day. The Courts be=' 
low held that the order has worked it- 
self out and the condition not having 
been -fulfilled. the action was dead and, 
therefore, after that date. there can be 
no application for extending the time. 
The Court was also of the view that if 
would have been different if the appli» 
cation was filed on the 3rd for extens 
sion of time. 


__o Section 148. C. P. Code deals 
with the power of the court to grant 
time. The section runs as follows; 

“Where any period is fixed or grantx 
ed by the Court for the doing of any 
act prescribed or allowed by this Code, 
the Court may. in its discretion, from 
time to time. enlarge such period, even 
though the period originally fixed og 
granted may have expired.” . 


The wording of the section allows ex« 
tension of time even if the original 
period fixed is expired, 


4, The question is whether, bes 
cause of the default in fulfilling the 
condition, the order has worked itself 
out and, therefore. the Court had no 
power to extend that time. It has been 
held that, when the effect of the order, 
in- the event of non-compliance. has to 
operate automatically without further 
intervention of the Court, Section 148 
cannot be applied as the Court ceases 
to be seized of the matter and becomes 
functus officio. This principle will apply 
when the suit is finally disposed of. 
the order is not final and the Court re~ 
tains control over it and seized of the 
matter, it will have power to make an 
appropriate order ‘extending the time, 


5. In Mahanth Ramadas v. Ganga” 
das. AIR 1961 SC 882. the question of 
the powers of the Court to extend time 
under Sections 148, 149 and 151. C. P. 
Code was considered. A Bench of the 
High Court. while deciding an appeal ir 
favour of the appellant. passed a per 
emptory order fixing the period for pay~ 
ment of the deficit Court-fee and the 
appellant made an application for exten-~ 
sion-of time before the time fixed had 
run out but the application came on for 
hearing before a Division Bench after 
the period had run out. The Supreme 
Court held that the High Court was nof 
powerless to enlarge the time even 
though it has peremptorily fixed the 
period for payment, The Supreme Court 
observed. that Section 148, in terms, al» 
lowed extension of time, even if the 
original period fixed had expired and 
Section 149 was equally liberal. The 
High Court, in its order, directed as 
follows— ; 


k! 
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_ “If the amount is not paid within 

fhe time given. the appeal will stand 
dismissed.” - 
If the theory of the Court becoming a 
functus officio is to be applied. the High 
Court would not have had power to ex- 
tend the time, But the Supreme Court 
held that Sections 148, 149 and 151, Civil 
P. C. clothe the High Court with ample 
power to do justice if sufficient cause is 
shown by the litigant. 


6. The only circumstance in 
‘which this case was sought to be dis- 
tinguished and which found acceptance 
by this Court in P. K. Sukumaram ` v. 
Sulaiman, AIR 1971 Mad 454 is that 
the Supreme Court was inclined to hold 
that the appellant should have the ex- 
tension of time sought for by him, 
especially when he moved the Court for 
relief before the default clause operat- 
ed. The Supreme Court considering the 
question whether the High Court. in the 
circumstances of the case. was power- 
less to enlarge the time even though it 
had peremptorily fixed the 


considered the application and rejected 
it on merits, other considerations might 
have arisen, but the High Court in the 
order quoted went by the letter of the 
original order under which time for 
payment had been fixed, Section 148 of 
the Code, in terms, allows extension of 


time, even if the original period fixed’ 


has expired and Section 149 is equally 
liberal. A fortiori, those sections could 
be invoked by the appellant when the 
time had not actually expired. They 
proceeded to observe that such proce- 
dural orders, though peremptory, are in 
essence. in terrorem, so that dilatory 
litigants might put themselves in order 
and avoid delay, and they do not, how- 
ever, completely stop a Court from tak- 
ing note of events and circumstances 
which happen within the time fixed. 
The above observations of the Supreme 
Court would show that, the Court can 


grant time, taking note of the events. 


and circumstances which happened 
within the time fixed. It is not stated 
that the petition should be filed within 
the time fixed. It proceeds to give an 
example and I quote: 


“For example. it cannot. be said that 
if the appellant had started with the full 
money ordered to be paid and came well 
in time but was- set upon and robbed 
by thieves the day previous. he could 
mot ask for extension of time. or that 
the Court was powerless to extend it.” 
This would mean that it is not necessary 
that the extension of time should be 
asked for before the expiry of the 
period. It-.was also observed that the 
High Court could have exercised its in- 
herent powers under Section 151, Civil 
P. C. for which petition was filed after 


date for 
` payment, observed that if the Court had 
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the expiry of the time granted by the 
High Court, : 

Te In the circumstances of the 
case, I am satisfied that the Court has 
powers to extend the time. The delay 
being only one day. the time ought to 
have been extended, The petitioner will 
be.granted a week’s time from the date 
of the records reaching the lower Court 
and _the petitioner notified of it. The 
petition is allowed, There will be no 


order as to costs. 
E Petition allowed, 
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V. RAMASWAMI, J. 
P. Rangaswami Reddiar and an- 
other. Appellants v. R. Krishnaswami 
Reddiar and another, Respondents, 


Second Appeal No. 1398 of 1969, D/- 
27-10-1972, against decree of Dist, J.. 
Tiruchirapalli in A. S. No. 420 of 1967. 

Index Note:— (A) Companies Act 
(1956), Section 47 — Promissory néte in 
vernacular — Intention of execution on 
behalf of company, 


Brief Note:— (A) Promissory note 
can be held to be executed on behalf of 
the Company if the intention is made 
clear in the instrument itself, AIR 1941 
Mad 417 (FB), Followed, (Paras 2, 3) 

Index Note:— (B) Companies Act 
(1956), Section 292 (1) (c) — Power of 
Managing Director to borrow money on 
promissory note. 

_ Brief Note:— (B) When by a reso- 
lution, Managing Director has been vest- 
ed with full powers for management of 
Company’s affairs and sign all papers of 
the company. a promissory note execut- 
ed by him cannot be challenged as yn- 
authorised, AIR 1957 All 311, Foll, 


_ (Para 4) 
Cases . Referred: Chronological Paras 
AIR 1957 All 311 = 27 Com Cas 
660, L. R. Cotton Mills Co, v, 
J. K. Jute Mills Co, 4 
AIR 1941 Mad 417 = (1941) 1 Mad 
LJ 441 (FB), Sivagurunatha v. 
Padmavathi 3 
JUDGMENT :— Second and third 
defendants are the appellants, The suif 
was filed by the plaintiff-lst respondent 
for the recovery of a sum of Rs, 4,000, 
due under a promissory note dated 12-8- 
1960.- The promissory note was execut- 
ed by the ist defendant. The 3rd de- 
fendant Rajagopal Transports Pvt, Ltd. 
was incorporated on 7-4-1959 with the 
1st defendant and his two wives as its 
only shareholders. The ist defendant 
by a resolution dated 8-4-1959 was ap- 
pointed as the Managing Director of the 
company. The suit promissory note was 
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executed by the Ist defendant on 12-8~ 
1960 and he described himself as the 
proprietor of Sri Rajagopal Transports. 
Subsequently on 29-7-1961 all the shares 
of the company were transferred in the 
name of the 2nd defendant and his son 
Rajaram. It was the case of the plain~ 
tiff that the money was borrowed by the 
‘Ist defendant for the purchase of a bus 
for the company and that when the 
shares were transferred to the 2nd de- 
fendant the 2nd defendant also took over 
the liabilities on the promissory note, 
The 2nd and 3rd defendants resisted the 
claim and contended that the suit pro- 
missory note has not been executed in 
the name of or for and on behalf of the 


3rd defendant company and that there- - 


. fore the suit was not maintainable against 
the 2nd and 3rd defendants, The se~ 
cond contention was that there was no 
resolution of the company as required 
by Section 292 (c) of the Companies 


Act, 1956 for borrowing the money on 


promissory note. The 3rd contention 
was that the liability under the pramis- 
sory note was not taken over by the 
2nd defendant and that in any case the 
suit was barred by limitation, Both the 
Courts below have rejected the conten~ 
tions of the defendants and decreed the 
suit as prayed for. In this appeal, the 
learned counsel for the appellants raised 
the same contentions. 


2. The promissory note is written 
in Tamil and in the description of the 
promissory nate the promisor is stated 
as “Sri Rajagopala Transport Bus pro- 
prietor Ramanatha Reddiar.” The con~ 
tention of the appellants is that since 
the promissory note is not executed in 
the name of the company or for and on 
behalf of the company the suit is not 
maintainable against the company. Sec~ 
tion 47 of the Companies Act, 1956 re- 
quires that a promissory note shall be 
deemed to have been made, accepted, 
drawn or endorsed on behalf of the 
company if drawn, accepted, made or 
endorsed in the name of or on behalf 
of the company by any person under its 
authority express or implied. It is clear, 
therefore. that in order to make the 
company liable. the instrument on the 
face of it must show that it was execut~ 
ed on behalf of the company, Normal- 
ly if the promissory note had been in 
English one would have expected a re~ 
cital that the promisor is executing the 
document for and on behalf of the com~ 
pany. But the promissory note is in 
vernacular and the promisor is given as 
Sri Rajagopala Transport bus proprietor 
Ramanatha Reddiar. If really the pro- 
misor was not executing the document 
on behalf of the company it would_not 
have been necessary for giving such a 
description. It is true that no evidence 
de hors the instrument would be ad- 


missible to prove that the promissory 
note was executed on behalf of the com- 
pany. But in my opinion, since the 
promissory note is in tamil and the desə 
cription is Sri Rajagopala Bus transpoxt. 
proprietor Ramanatha Reddiar, the im- 
tention is made clear in the instrument 
itself and shows that the instrument wes 
executed on behalf of the company, , 


3. A similar question came up 
for consideration before a Full Bench of 
this Court_in Sivagurunatha v, Padma~ 
vathi, AIR 1941 Mad 417. It was held 
in that case that when, in a promissory 
note written in Indian language, the 
person after giving his own descriptio 
adds that he is the agent of another it 
means that he is acting as the other’s 
agent in the matter of execution of the 
document, This decision concludes the 
point against the appellants. 


4, _ The next contention of the ap- 
pellants is that there is no resolution by 
the Board of Directors of the company 
in terms of Section 292 (c) of the Com~ 
panies Act enabling the Managing Direc- 
tor to borrow money on promissory 
notes. Apart from the fact that this 
plea had not been raised in the written 
statement. thete is no substance also in 
this contention, It fs not disputed that 
the memorandum and Articles of As~ 
sociation allow borrowing by the direc- 
tors, The transaction is a loan i 

is therefore authorised under the Memo~ 
randum and Articles of Association. 
Article 21 of the Memorandum provides 
that the directors may raise or borrow 
money on promissory notes. By resolu» 
tion 4 of Ex, A.2, which is a certified 
copy of the registration of resolutions, 
the Ist defendant was appointed as the 
managing director, Resolution 6 vested 
in him full powers for the management 
of the company’s affiairs and also autho- 
rised him to sign all papers of the com~ 
pany. The transaction is, therefore, one 
which could be entered into on behalf 
of the company by the first defendant. 
In such e circumstance, the creditor is 
entitled to presume that all formalities 
required in connection therewith have 
been complied with. A bona fide credi- 
tor in the absence of any suspicious cir- 
cumstance is also entitled to presume its 
existence, The creditor being an out- 
sider or a third party so far as the com~ 
pany is concerned is entitled to proceed 
on the assumption of the existence of 
such a power, In fact the money was 
utilised for the purpose of the company 
is not in dispute and the 2nd defendant 
himself has made a part payment to~ 
wards this promissory note. In this 
connection it is also useful to refer to 
the decision of the Allahabad High 
Court in L. R. Cotton Mills Co. v. J. K. Jute 
Mills Co. AIR 1957 All 311. Ik was 








„person negotiating with 
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held in that case that even where there 
was no actual resolution authorising a 
director to enter into a transaction on 
behalf of the company either by the 
Board of directors or by the Board of 
managing Agents a claim of a creditor 
could not be affected if the terms of its 
memorandum and Articles of Associa- 
tion authorised such a transaction, It 
was also held that in such a case the 
a company is 
entitled to presume that all the forma- 
lities in connection therewith have beeni 
complied with. There is no dispute in 
this case as to the bona fides of the 
plaintiff. This contention of the appels 
lants is therefore unsustainable, 


5. It is next contended by the 
Jearned counsel for the appellants that 
the second defendant had not taken 
over the liability under the promissory 
mote when the shares were transferred 
to him and the suit was also barred by 
limitation, As already stated. that the 
money was utilised for the purpose of 
the company was not in dispute. In 
fact the 2nd defendant himself has paid 
a sum Rs, 280 towards the promissory 
note on 24-8-1962 and has made an 
endorsement in his own hand in the 
promissory note describing himself as 
the Managing Director of Sri Rajagopal 
Transports Pte. Ltd. This endorsement 
would save the limitation as the suit it- 
self was filed on 24-8-1965. The finding 
of the Courts ‘below also is that the se- 
cond defendant had taken over the 
Viability under the promissory note when 
he purchased the entire shares of the 
company, 


6. For the foregoing reasons, the 
second appeal fails and it is dismissed. 


No costs, No leave, . 
Appeal dismissed. 
y: 
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GOKULAKRISHNAN, J, 

C.: P. Srinivasam Pillai, Petitioner v. 
Chellakumara Gounder Respondent. 

Civil Revn. Petn. No. 712 of 1972, 
D/- 24-10-1972, against Order of Sub J. 
Erode, in I. A. No. 150 of 1971. 4 

Index Note:— (A) Civil Procedure 
Code (1908). Section 10 — Applicability. 


Brief Note:— (A) Section 10 of 
Civil P. C. can be applied to cases where 
the decision of Court will definitely af- 
fect the decision in a suit instituted sub- 
sequently, AIR 1955 All 384. Distin« 
guished, AIR 1962 SC’ 527. Ref; AIR 
1971 Cal 345, Followed. (Paras 3, 4} 


Index Note:— (B) Civil Procedure 
Code (1908), Section 115 — Proper exer- 
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cise of discretion by lower Court — No 
interference by High Court. (Para 4) 
Cases Referred: Chronological Parag 
AIR 1971 Cal 345, Life Pharma- 

ceuticals v. B. M, Hall 
AIR 1968 SC 471 = (1968) 2 SCJ 

291. Calcutta Credit Corpn, Ltd. 

v. Happy Homes (Pvt.) Ltd. 
AIR 1962 SC 527 = 1962 Supp (1) 

SCR 450. Manoharlal v. Hiralal 2 
AIR 1955 Ali 384 = 1954 All LJ 

696, Bhola Prasad v. Smt Jag- 

pala g 


K. Sengottiah, for Petitioner; V. M 
Venkatavaradachariar, for Respondent. 


_ ORDER :— This revision petition 
arises out of the order in I. A. No. 150 
of 1971 in O, S. 10 of 1969, wherein the 
Subordinate Judge, Erode, has stayed the 
suit O. S. No. 10 of 1969, under Sec. 10, 
C. P. Code. The facts of the case aret 
Prior to the filing of O. S, No, 10 of 
1969 wherein I. A, No. 150 of 1971 has 
been filed, the petitioner herein filed 
O. S. No, 222 of 1966 on the file of the 
Court of the Subordinate Judge, Erode, 
In that suit. the petitioner herein claim-s 
ed damages from the respondent herein 
for the years 1960-61 to 1965-66. That 
suit was decreed for Rs, 12,820 against 
the respondent herein, The responden# 
herein preferred A. S. 838 of 1968 on 
the file of this Court and the same is 
pending. The main contention of the 
respondent herein in that appeal is that 
he is a tenant and as such there is no 
question of claiming any damages from 

im as a trespasser. But. on the other 
hand, the petitioner herein asserts, that 
the respondent is a trespasser and is 
liable to pay damages. Mr. Venkata- 
varadachari, learned counsel appearing 
for the respondent submits that if it is 
held that his client is a tenant, differen? 
consequences will follow and as such 
the question as to whether his client is 
a tenant or a trespasser is the main issue 
in both the suits, O. S. 10 of 1969 and 
O. S. 222 of 1968 and the decision in 
both the suits depends upon the deci~ 
sion on the aforesaid main issue. Mr. 
Sengottiah, learned counsel appearing 
for the petitioner, cited before me Bhola 
Prasad v. Srimathi Jagpala, AIR 1955 Al? 
384. That is a case in which rents were 
claimed for successive years after they 
have become due. In those circum- 
stances, it has been held that the subse- 
quently instituted suit for rent cannot 
be stayed under Section 10. C. P. Code, 
fn view of the fact that the previous 
suit in which a decree for rent has been 
passed, is the subject-matter of appeal 
before the appellate Court. I do no? 

there is any difficulty in accepting 
that proposition, However, the said 
decision cannot be made applicable to 
the facts of the present case, since in 
the present case the main question that 
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has to be decided is as to whether the 
respondent herein is a tenant or a tres« 
passer, 


2. The next case cited by Mr. 
Sengotiah is Manoharlal v. Hiralal, AIR 
11962 SC 527. In that decision, Order 39, 
Rules 1 and 2 and also Section 10. C. P. 
Code were discussed and the question 
as to whether the Court can invoke its 
inherent jurisdiction under Section 151, 
€C. P. Code to grant the relief of in- 
function was also discussed. The Supreme 
Court held that the Court can grant in~ 
function in appropriate cases. but when 
there ‘is specific provision such as Sec-~ 
tion 10, C. P. Code available, the Court 
eannot invoke its inherent. jurisdiction 
to stay a suit. Mr. Sengotiah is not able 
to show that this decision applies to the 
facts of the present case. I am of the 
opinion that this decision has absolute~ 
ly no relevance to the facts of the pre-« 
sent case, 

3. The next decision cited by Mr. 
Sengottiah is Life Pharmaceuticals v. 
B. M. Hall, AIR 1971 Cal 345, In that 
decision, the Calcutta High Court held:— 

“In my opinion, the test to be ap- 
plied in deciding an application under 
Section 10. C. P, Code is whether the 
matter in the later suit will be res judi- 
cata if the prior suit is taken to have 
been decreed in the manner as prayed 
in the plaint. In such circumstances, it 
will matter little that no written state~ 
ment has been filed in the earlier suit. 
If the above test is applied in the pre- 
sent case before me the position will be 
like this viz.. that in the first suit before 
the’ Munsif’s Court at Alipore if a de- 
cree will be deemed to be passed that 
will be possible only on the basis of the 
said agreement being a valid and en- 
forceable one. Such will be the case also 
in respect of the second and third suits. 
As such it will be idle on the part of the 
plaintiff company to agitate this' point 
regarding the invalidity of the said 
agreement by filing another suit later in 
point of time and by contending that 
this point regarding the invalidity of 
the agreement was not agitated in the 
said Alipore suits, If the plaintiff com- 
pany fails to make the same a ground 
of defence in such former suits then the 
same will be hit by the princi- 
ples of constructive res judicata in the 
present: suit filed before this Court at 2 
subsequent stage, 

The principle underlying ‘both Sec- 
tions 10 and 11, C. P. Code is to achieve 
finality in litigation, to prevent multipli~ 
city of proceedings and also to prevent 
conflict of decisions in respect of the 
same subject-matter involved in two 
different suits filed by and between the 
same parties. These are the matters 
relating to the procedure to be follows 
ed in suits,” \ 


. it is clear from the abovesaid deci- 
sion that Section 10, C. P, Code. can 
be easily applied to cases where the 
decisions of courts will definitely affect 
the decision in a suit instituted subse- 
quently. As far as the present case is 
concerned, the decision in A, S. 838 of 
1968 will definitely affect the decision in 
O. S. 10 of 1969, inasmuch as the ques~ 
tion that has to be mainly decided is as 
to whether the respondent herein is @ 
fenant or a trespasser, 


~ 4 | In the plaint filed by the peti» 
tioner, he has definitely stated in paras 
graph 7 as follows— 


“In view of the findings on issues 
1. 2 and 3 in O. S. 222 of 1966 in the 
suit between the plaintiff and these de« 
fendants, and the Supreme Court decision 
in 1968-2 SCJ 291 = (AIR 1968 SC 471) 
and by the principles of res judicata de- 
fendants are bound in law by the finding 
they are not cultivating tenants either 
under Madras Cultivating Tenants Pro- 
tection (Amendment) Act of 1956 or such 
other akin Acts.” 

As far as the issues in O. S. 10 of 1969 
are concerned, issues Nos, 3 and 4 are 
the same as Issues Nos, 8 and 9 in O. S. 
222 of 1966. Issue No. 6 in O, S. 10 of 
1969 is the same ag issue No. 2 in 
O. S. 222 of 1966 and issue No, 11 in 
O. S. 10 of 1969 is the ‘same as issue 
No. 4 in O. S. 222 of 1966. After elabo-~ 
rately considering all these points, the 
learned Subordinate Judge has observed ? 

“The question of jurisdiction and 
the status of first defendant as tenant 
are matters in dispute in both the suits, 
No, doubt, the quantum may vary in 
both the suits but the real controversy 
fs the same in both the suits.” 


There is absolutely no difficulty in ac- 
cepting the said observation of the trial 
Court. The trial Court has not com- 
mitted any error of jurisdiction in com~ 
ing to such a conclusion, when especial- 
ly the facts of the present case warrant 
only such a conclusion. The trial of 
the suit. O. S. 10 of 1969, has been cor- 


rectly stayed under Section 10. C. P. 
Code and I do not think that there i 


any ground for me to interfere with the 
same in this revision, In these circum- 
stances the civil revision petition is dis- 
mied There will be no order as to 
costs, 


5. It is better that A. S. 838 of 
1968 is disposed of as expeditiously as 
possible in order to avoid further com-= 
plications and delay in realising the 
rent or damages from the respondent by 
the petitioner herein. 


Petition dismissed, 
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K. ee < 2 AND RAGHA- 


A. E. K. Kaliappa Nadar. Petitioner 
v. S. V. K. R. Amirthavalavandammal 
and another. Respondents. 


Civil Revn., Petn. No, 77 of 1971, 
D/- 5-10-1972, referred by Kailasam, J. 
on 23-11-1971. 


Index Note:— (A) Transfer of Pro- 
perty Act (1882), Section 106 (2) — Ser- 
vice of notice under — Letter correctly 
addressed with postal remark “not 
found” — Sufficiency of service is rela- 
tive. j 

Brief Note:— (A) Where the notice 
sent by the landlord to the tenant. on 
the correct address is returned with the 
endorsement “not found” such service 
will be presumed to be good enough 
only when supported by evidence to in- 
fer that the tenant had evaded service. . 

(Para 2y 
Cases Referred: Chronological Paras 
(1970) 2 Mad LJ 242 = 83 Mad 
LW 422, Doraipandian Pillai v, : 
Sivagnanam Pillai ff, 2 
O. V. Baluswami, for Petitioner; R. 
Gopalaswamji Aiyangar. for Respondents, 
K. VEERASWAMI, C. J.:— ‘The 
matter comes up before us on a refer~ 
ence by Kailasam, J. The petitioner 
is the tenant and the proceeding relat~ 
ed to- eviction. The point before Kaila- 
sam, J. turned on whether the petitioner 
was served with sufficient notice. It is 
on record that a registered letter was 
sent by the landlord to the tenant at, his 
correct address. The letter was, how- 
ever, returned with the endorsement ‘not 
found’. The postman, it is made to ap= 
pear by the endorsement. called at the 
petitioner’s residence thrice and | every 
time he was not found, The first aps 
pellate Court found that, since the land- 
lord had taken notice to the proper ad= 
dress, it should follow that a valid notice 
to quit had been served. The Additional 
District Judge. in disposing of the revi- 
sion under Section 25 of the’ Tamil Nadu 
Buildings (Lease and Rent Control) Act 
~accepted that finding but gave additional’ 
reasons in support of the finding. He 
said that although the landlord had 
stated in the petition for eviction that 
a notice had been sent to the tenant on 
a stated date, the tenant wantonly 
evaded to receive the notice and that the 
motice was returned to him on the res- 
pondent “not found,” the tenant had not 
repudiated this statement. The Addi- 
tional District Judge also noted that the 
address on the letter was correct, and 
that further it was not denied before 
him that the tenant was a businessman 
carrying on business every day. He, 
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therefore, thought that it was difficulf 
for him to believe that there was no 
tender of notice. When the matter was 
brought by the tenant to this Court. 
Kailasam, J. was not prepared to agree 
with the conclusion that the tenant had 
evaded service of notice. He also felt 
that the plea that the tenant had not 
repudiated the statement we referred to 
earlier or denied the allegation of eva 
sion of notice, was not conclusive that 
the tenant had evaded service. He re- 
ferred to Section 106 of the Transfer of 
Property Act and the methods of ser- 
vice contemplated by that section and 
then Section 27 of the General Clauses 
Act. He observed that the requirements 
of the section would be met if a notice 
signed „by or on behalf of the person 
giving it was sent by registered post. and 
that, in such an event. the service would 
be deemed to have been effected unless 
the contrary was proved. The learned 
Judge did not agree with the view of 
Natesan, J.. in Doraipandian Pillai v. 
Sivagnanam Pillai, 1970-2 Mad LJ 242 
and referred the matter for disposal by 
a Division Bench. 


2. In our view. having regard to 
the facts in this case, the tenant must 
be taken to have had notice of the pro- 
ceeding. We agree that when once one 
of the methods contemplated by S. 106. 
of the Transfer of Property Act. name=- 
ly. sending the notice by- post to the 
correct address of the tenant by the 
landlord; is adopted, a presumption fol- 
lows not merely with reference to Sec- 
tion 27 of the General Clauses Act but 
also Section 114 of the Evidence Act 
that it had reached the addressee. But 
the presumption is a rebuttable one and 
it may be shown by the tenant that he 
had actually no notice of it. Natesan, J. 
in Doraipandian Pillai v. Sivagnanam 
Pillai, 1970-2 MLJ 242. on the facts 
in that case, thought that, as the en- 
dorsement on the returned letter was 
‘not found’, no presumption could be 
drawn that the letter had reached the 
addressee. In that case, there was no 
suggestion that the tenant, knowing that 
a notice to quit was intended to be 
served on him, manoeuvred in league 
with the postal peon to secure a false re- 
turn. That is the position in’ this ‘case 
too. But the point is that. in this case, 
the first appellate Court found that there 
was notice to the tenant and the Addi- 
tional District Judge sitting in revision 
finding, and, in fact, he 
reinforced it by referring to certain 
other circumstances. Even assuming 
that the first appellate Court was not on 
firm ground in inferring service of notice 
from the fact that the letter contained 
proper address, we think that the find~ 
ing as accepted by the Additional Dis- 
trict Judge is not open to question. He 


iS 


256 Mad. [Prs, 1-2] Kirorimal Kashiram v. B. R. Venkatachalapathy A.l R. 


referred to certain other circumstances, 
namely, that not only the letter con- 
tained the proper address but also the 
addressee was businessman carrying on 
business every day. and said that. in 
view of these it was unlikely that the 
addressee should not have known about 
the letter. That was a factual inference 
which the Additional District Judge 
could properly draw from the circum-~ 
stances. We'do not wish him to lay 
down as an inflexible rule that. wherever 
a letter contained a proper address, it 
necessarily followed that the addressee 
had notice of it @ven when it was re+ 
‘turned with the endorsement ‘not found’, 
But. when the Additional District Judge 
referred to certain circumstances which 
were relevant and tried to draw an in~ 
ference - justifiable from them. the find4 
ing so arrived at is one of fact and that 
should be taken to be conclusive in @ 
ae petition under Section 115, C. P: 
e 3 


3. As we pointed out. the first 
appellate Court, the Additional District 
Judge and Kailasam, J. each felt that 
there was notice to the tenant and that 
is what we feel too, though the reasons 
fn each case may differ. 


4, On that view. the petition is 
dismissed with costs. Two months to 


vacate, 
Petition dismissed. 
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RAGHAVAN, J. ` 


M/s. Kirorimal Kashiram. Appellant 
v. B. R. Venkatachalapathy Chettiar. Res- 
pondent. 


Second Appeal No, 367 of 1970, DJ- 
6-10-1972 against decree of Sub, J, Salem 
fn A. S. No. 88 of 1968. 

Index Note: (A) Sale of Goods Act 
(1930), S. 54 (2) — Re-sale by seller -~ 
Validity. 


Brief Note:—~ (A) It is only where 
the property in the goods has passed on 
to the buyer and not otherwise, that the 
seller can. exercise the right of re-sale as 
provided in Section 54 (2) of the Sale 
of Goods Act, AIR 1968 SC 741. Foll. . 

(Paras 5. 6) 

Index Note :— (B) Sale of Goods Act 
(1930), S. 4 (3) — Contract of Sale — 
Cancellation of contract — Refund of ad- 
vance — Buyer entitled to its refund, on 
breach of contract, where property in 
goods sig not pass to kan FP Orly pay~ 
men way of security eposit or 
cael M fundable. IR 
1970 SC 


money is not re (Para 6) 
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1986, Foll. 





Cases Referred: Chronological 
AIR 1970 SC 1986 = (1970) 
SCWR 199. Shree Hanuman Cotton 

Mills v. Tata Aircraft Ltd. 6. 7 
AIR 1968 SC 741 = (1968) 2 SCJ 

259, Ambalavana Chettiar and 

Co. v, Express Newspapers Ltd. 6 


R. Vedantam and K. Srinivasan, for 
Appellant; V, P. Raman and N. R. Chan-+ 
for Respondent, 


JUDGMENT :— The defendant is tha 
appellant. The suit is for return of ad- 
vance paid by the plaintiff, 


2. | The plaintiffs case is that he 
fs a grain merchant carrying on business 
in Salem, ‘that on 28-9-1964, the defend- 
ant, who is doing business at Bangalore 
city, made an offer to the plaintiff, on 
phone, to sell a ready bilty of gram con~ 
signment, consigned from Uchana_ to 
Bangalore at the rate of Rs, 104 per bag 
93 kg. gross F.O.R, (Bilticut) despatch 
ing station, that the plaintiff accepted the 
offer and confirmed the same by tele- 
gram dated 29-9-1964, directing the de= 
fendant to forward the reilway receipt 
along with the hundi drawn in his name 
through Bank, that on the same day at 
the request of the defendant, he sent a 
sum of Rs. 10,000 by way of advance, 
that he sent it by a draft on the Canara 
3anking Corporation Ltd.. enclosed in his 
letter in full confirmation of the agrees 
ment and calling upon the defendant to 
draw hundi with the relative railway re- 
ceipt, that there was no reply from the 
defendant, that on 3-10-1964, the plain~ 
tiff reminded the defendant stating that 
the’ agreement would become automati+ 
cally cancelled if. there was any unneces~ 
sary delay in drawing the hundi and that 
the defendant failed to reply even to this 
letter, It would appear that there was 
a Government ban on the export of gram 
out of the Punjab State, The plaintiff's 
ease that the defendant taking advantage 
of the rise in prices sent a letter dated 
15-10-1964 stating that the goods had 
arrived and calling upon the plaintiff to 


Paras 


. 


send a man with balance amount. that . 


the defendants silence till 15-10-1964 
amounted to an implied acceptance of the 
cancellation of the contract by the plain= 
tiff, that he sent a telegram dated 16-10- 
1964 calling upon the defendant to re- 
turn the advance paid, that the defend- 
ant wrote back on 17-10-1964 calling upon 
the plaintiff to make payment in Banga- 
lore against delivery. that the said letter 
was received by the plaintiff on 20-10- 
1964. that the plaintiff immediately sent 
a reply on 20-10-1964, that on 23-10-1964, 
the defendant sent a telegram stating 
that he had sold Uchna gram 100 bags 
to which the plaintiff sent a reply tele< 
gram on 23-10-1964, that the defendant 
sent a. cheque for Rs, 6753-31 being the 
difference between the price for which 
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the contract was agreed to and the price 
for which the goods were sold after 
deducting the difference from the ad= 
vance of Bs, 10,000. that the plaintiff re- 
ceived the said cheque on 27-11-1964 and 
that immediately the plaintiff sent a tele- 
gram calling upon the defendant, to remit 
the balance of Rs, 3246-69, which the de- 
fendant refused to comply with, with the 
result the present suit was filed. 


3. The defendant’s contention is 
thet the contract was concluded on 24-9~ 
1964, for the sale of one bilty of gram 
consignment consigned from Uchana to 
Bangalore at Rs, 104 per bag of 98 kg. 
gross F. O. R. bilticut despatching sta- 
tion, that the plaintiff accepted the offer 
of the defendant. that after giving credit 
to the advance of Rs. 10,000. the defend- 
ant telephoned to the plaintiff stating 
that he would not draw the hundi but 
insisted on payment of cash against deli- 
very, that after the goods arrived the 
defendant called upon the plaintiff to 
send his man with the balance of the 
sale price, that in the first week of 
October 1964. the prices of gram fell and 
that the plaintiff in seeking to withdraw 
from the contract, sent a letter cancel- 
ling the contract that the defendant was 
ready and willing to fulfil his part of the 
contract, that the silence of the defend- 
ant till 15-10-1964 was due to the non- 
arrival of the goods and not due to any 
implied acceptance of any cancellation 
of the contract. that the defendant took 
delivery of the goods debiting the amount 
against the plaintiff and sold the goods in 
open market for a total sum of Rupees 
22420-85, that there was a balance of 
Rs. 6754-11 due to the plaintiff for which 
the defendant has sent a cheque on the 
Central Bank of India Ltd.. in favour of 
the plaintiff for Rs, 6753-31. that the 
plaintiff is not entitled to recover the 
balance of the amount claimed and that 
the defendants are residents of Bangalore 
and the Court at Salem has no jurisdic- 
tion to entertain the suit. 


4. The trial Court held that it had 
jurisdiction to entertain the suit. as part 


of the cause of action had arisen within. 


its jurisdiction, that the contract be- 
tween the parties. was as alleged by the 
plaintiff, that the defendant committed 
the breach of the contract. as he had 
failed to draw the hundi and that the 
plaintiff was entitled to get the refund of 
the advance paid. In the result. the suit 
was decreed, 


5. The defendant filed A. S. 88 of 
1968 to the Subordinate Judge. Salem. 
Before the Subordinate Judge the ques- 
tion of jurisdiction of the trial Court to 
entertain the suit was not challenged. 
The only questions which were raised 
were (1) whether it was the defendant 
or the plaintiff who committed breach of 
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the contract and (2) whether the plain- 
tif was entitled to the refund of the 
amount claimed. The learned Judge held 
that it was the plaintiff who committed 
the breach of the contract. However, in 
considering the question whether the 
plaintiff is entitled to the refund of the 
advance. the learned Judge went into the. 
question of the validity of the re-sale, 
The learned Judge held that the resale 
by the defendant of the goods is not 
valid and the property in the goods did 
not pass to the plaintiff. Even assuming 
that the property in the goods had passed 
to the plaintiff and that the defendant 
was entitled to resell the goods, the 
learned Judge held that the payment of 
Rs. 10,000/- was only by way of advance 
and not as a deposit or a security and 
that the advance so paid could be re- 
covered back by the purchaser even 
though the transaction of sale fell through 
owing to the purchaser’s default, unless 
the defendant established that the money 
so paid was treated as security for the 
due fulfilment of the contract which the 
defendant was entitled to forfeit in case 
of purchaser’s default. In the view the 
learned Subordinate Judge took, the 
plaintiff was entitled to get the refund 
of the advance paid even though he had 
committed breach of the contract. In the 
result. the appeal was dismissed. The 
et a has filed the above second ap- 
peal, 





6. The learned counsel for the ap~ 
pellant relying upon the judgment of the 
Supreme Court in Shree Hanuman Cotton 
Mills v. Tata Aircraft Ltd. (1970) 1 SCWR 
199 = (ATR 1970 SC 1986) contended that 
the amount of Rs, 10,000/- paid by the 
plaintiff must be treated as earnest money 
and that the defendant is entitled to for- 
feit the advance as the plaintiff com- 
mitted default. In the plaint the sum of 
Rs. 10,000, paid by the plaintiff was stated 
to be by way of advance and this was 
not controverted in the written state- 
ment and the defendant did not say that 
the sum paid was the earnest money or 
deposit guaranteeing that the contract 
would be fulfilled. The question for con- 
sideration, therefore, is whether by reason 
of the resale held bv the defendant-ap- 
pellant, the defendant was entitled to 
claim the difference between the contract 
price and the price fetched at the resale. 
In the present case the property in the 
goods did not pass to the buyer. The 
railway receipt in respect of the goods 
was not transferred to the buyer. ‘The 
property in the goods thus remained only 
with the seller. The question therefore, 
arises is whether the seller is entitled to 
resell the goods under Section 54 (2) of 
the Indian Sale of Goods Act at the risk 
of the purchaser. In Ambalavana 
Chettiar and Co. v. Express Newspapers 
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Ltd.. (1968) 2 SCJ 259 = (AIR 1968 SC 
741) it was held that a seller can exercise 
the right provided under Section 54 (2) 
of the Sale of Goods Act only if the pro- 
perty in the goods has passed to the 
buyer. In the present case, the property 
in the goods did not pass to the buyer 
and therefore the sale by the seller can- 
not be at the risk of the purchaser. It 
therefore follows that it is not open to 
the seller to claim the difference between 
the contract price and the price which 
the goods fetched at the resale, 


7 The next question that arises 
is whether the plaintiff is entitled to the 
refund claimed, Out of Rs. 10,000 the 
defendant has admittedly refunded the 
sum of Rs, 6753-31. The further question 
is whether the plaintiff is entitled to the 
refund of the balance of Rs, 3246-69, 
which is the subiect-matter of the pre- 
sent suit. I have already indicated that 
the sum of Rs. 10.000 paid by the plain- 
tiff was not as earnest money or security 
deposit ‘but that it was paid only by way 
of advance. The view of the Courts 
below that the above sum is refundable 
to the plaintiff appears to be correct and 
this is in accordance with the view ex- 
pressed in (1970) 1 SCWR 199=(AIR 1970 
SC 1986). 

8. In the result, the second ‘ap= 
peal fails and is dismissed. There will be 
mo order as to costs, No leave. 


Appeal dismissed, 





AIR 1973 MADRAS 258 (V 60 C 76) 
MAHARAIAN, J. 

Mangai Achi, Appellant v. S. Asokan 
and another, Respondents. . 

Appeal Against Order No. 275 of 1972, 
D/- 26-9-1972. 

Index Note:— (A) Civil P. C. (1908), 
Order 39, Role 2 — Injunction against dec- 
ree-holder for a lawfully obtained decree — 
Not available, f 

Brief Note:— (A) Where a decree-hold- 
er has lawfully obtained a decree, he com- 
mits no illegal injury by executing the dec- 
ree. Consequently no injunction against dec- 
ree execution can be granted. AIR 1949 Mad 
104, Followed. ‘(Paras 2, 3) 

Index Note:— (B) Civil P. C. (1908), 
Order 39, Rr. 1, 4 and Order 43, Rule 1 (&) 
-- Ex parte injunction under Order 39, Rule 
1 — Appeal lies under Order 43, Rule 1 () 
though alternative remedy is provided in 
Order 39, Rule 4. AIR 1970 All 376 (FB), 
Followed. (@ara 4) 
Cases Referred: Chronological Paras 
AIR 1970 All 376 = 1969 All WR 

(HC) 871 (FB), Zila Parishad, Bu- 
daon v. Brahma Rishi 
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-court auction in execution 


ALE 


AIR 1949 Mad 104 = 1948 Mad WN 
535, Subramaniam v. Seetarama 
Aiyar 


V. Sridevan, G. Masilamani and P. 
Deivasigamani, for Appellant; M. Palani- 
appan, for Respondents. 


ORDER :— This is an appeal by the 
first defendant against the order of the Sub- 
ordinate Judge of Ramanathapuram, grant- 
ing, at the instance of the plaintiff, an ex 
parte injunction restraining the appellant 
from taking delivery of possession of cer- 
tain properties which she had purchased in 
of a mortgage 
decree obtained against the plaintiff’s father. 
Before discussing the questions involved in 
the appeal, it is necessary to set forth brief- 
ly the background in the dispute between 
the parties. Sundaram Chettiar, the undivid- 
ed father of Asokan, the plaintiff, who got 
the ex parte injunction in the court below, 
purchased a cinema theatre at Rajapalayam. 
At the time of the purchase he borrowed 
from one Chockalingam, the husband of the 
appellant, Mangai Achi, a sum of Rs. 50,000 
for making up the sale price. He also mort- 
gaged the theatre for Rs. 50000 on 19-5-1958 
in favour of Chockalingam Chettiar. Subse- 
quently, on 21-7-1959, he granted another 
mortgage in favour of Chockalingam Chet- 
tiar’s brother for Rs. 15000 in respect of the 
same cinema theatre. This mortgage was 
subsequently assigned in favour of Chocka- 
lingam Chettiar. On 21-11-1960 Sundaram 
Chettiar granted a third mortgage in favour 
of Chokkalingam Chettiar for Rs. 85000. 
Mangai Achi, the appellant, after obtaining 
an assignment of the three mortgages in her 
favour, instituted a suit, O. S. No. 72 of 
1961, on the file of the court of. the Sub- 
ordinate Judge of Ramanathapuram, on foot 
of the three mortgages aforementioned. In 
the plaint in her suit, Mangai Achi alleged 
that the hypotheca belonged exclusively to 
Sundaram Chettiar and formed part of his 
separate properties and that, even assuming 
that it had been purchased out of the joint 
family assets of Sundaram Chettiar, the 
mortgages would be binding on Sundaram 
Chettiar’s sons. In the plaint, she expressly 
prayed for a decree on the alternative basis 
that the property belonged to the joint 
family of which Sundaram Chettiar was the ` 
manager. Sundaram Chettiar in his answer 
admitted the execution of the mortgages and 
the amounts due thereunder and prayed 
that he might be permitted to repay the 
amounts in instalments spread over a period 
of six years. In paragraph 6 of his written 
statement he averred that the cinema thea- 
tre business started by him was for his own 
benefit and that the joint family had no con- 
cern whatsoever with the business assets 
(presumably including the hypotheca) or the 
liabilities of Sundaram Chettiar. He further 
contended that the cinema business was a 


— new kind of speculative business in which 
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fortunes were made or lost and that it was 
unfair to foist the mortgage liability upon 
the other members of his family. 


Ultimately a prelimin: decree was 
passed on 6-10-1962, for Rs. 1,84,451-13. In 
execution of the mortgage decree, which 
was transferred to the Subordinate Judge’s 
court, Sivaganga, the appellant tried to bring 
the hypotheca to sale. But it is alleged 
that owing to the obstructive tactics of Sun- 
daram Chettiar, the judgment-debtor, the 
hypotheca could be sold in auction only on 
12-8-1969 at which the appellant herself 
purchased it for Rs. 2,25,000. The sale was 
confirmed on 24-12-1969. Sundaram Chet- 
tiar instituted proceedings for setting aside 
the sale on the ground that it was vitiated 
by material irregularities. His petition was 
dismissed, and against the order of dismissal 
he preferred C. M. A. No. 357 of 1971 to 
this court and this court dismissed the ap- 
peal on 18-11-1971. Then the decree-holder 
applied for delivery of possession in E. A. 
141 of 1971. This was opposed by Sunda- 
ram Chettiar as well as by the Advocate 
Receiver who had been appointed during the 
pendency of the proceedings in the mortgage 
suit. Those objections were overruled by the 
trial Court and delivery was ordered. There- 
upon Sundaram Chettiar filed C. M. A. 223 
of 1972 on the file of this court against the 
order directing delivery. This appeal came 
up before Krishnaswamy Reddy, J., who 
directed the appeal itself to be posted for 
hearing on 3-7-1972, and passed an interim 
order directing the receiver to continue un- 
til further orders. 


Tt was at this juncture that Asokan, the 
fourth son of Sundaram Chettiar, instituted 
O. S. 61 of 1972 on 28-6-1972 on the file 
of the court of the Subordinate Judge, 
Ramanathapuram, for partition of the cine- 
ma theatre alone. Admittedly the joint 
family of Sundaram Chettiar owned another 
cinema theatre and other properties than 
the cinema theatre at Rajapalayam. (Vide 
paragraphs 10 and 11 of the plaint in O. S. 
61 of 1972). Significantly enough, Asokan’s 
suit for partition was confined only to the 
cinema theatre at Rajapalayam possession of 
which was on the verge of being delivered 
to the appellant. Asokan himself was the 
fourth son of his father. It is remarkable 
that none of his elder brothers nor himself 
thought of intervening during the execution 
of the mortgage decree . setting forth the 
case which has been put forward in the 
partition suit, namely, that the cinema thea- 
tre formed part of the joint family assets 
and that the mortgages granted by Sunda- 
ram Chettiar had been granted for ‘making 
merry’ and were consequently. vitiated by 
illegality and immorality. Prima facie, it is 
clear, from the context in which the parti- 
tion suit of Asokan was filed, that it was 

daram Chettiar, who, after exhausting 
his genius for obstruction, instigated his son 
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to file a suit for partition by damning him 
with immorality. It is, indeed, a pity that 
despite the lapse of over a decade since the 
grant of the decree, Sundaram  Chettiay 
should have kept the appellant at bay and 
deprived her of the fruits of her decree. 


Upon the merits I have little hesitation 
in holding that the ex parte injunction grant- 
ed by the lower court was unwarranted by 
the facts on record. It has been procured 
without disclosure of the relevant facts to 
the court, and the balance of convenience 
was certainly against the grant of the in- 
junction, because all that the plaintiff in 
the partition suit prayed for was for parti- 
tion and separate possession of one-sixth 
share in the cinema theatre and even if he 
ultimately succeeded in making out that 
the mortgages were not binding on him, he 
could certainly be allotted a share in the 
other properties of the joint family equal in 
value to his one-sixth share in the theatre 
at Rajapalayam. I may also point out that 
inasmuch as the appellant had obtained a 
mortgage decree lawfully passed by a com- 
petent court and in execution thereof had 
purchased the hypotheca in court auction, 
the respondent was not entitled to invoke 
either Order 39, Rule 1 or Order 39, Rule 
2 of C. P. Code for an injunction restrain- 
ing the decree-holder auction purchaser 
from doing what it was lawful for her to do, 
namely, to obtain delivery of possession of 
the property which she had lawfully pur- 
chased in court auction. There was no alle- 
gation in the affidavit of the plaintiff (Aso- 
kan) that the property in dispute was in 
danger of being wasted, damaged or alienat- 
ed or wrongfully sold in execution of a dec- 
ree or that the second defendant in the parti- 
tion action threatened or intended to 
Temove or dispose of his property with a 
view to defraud his creditors. Consequently, 
Order 39, Rule 1, Civil Procedure Code 
would not justify the grant of any injunction 
in favour of Asokan, the plaintiff in the par- 
tition suit. 

2. The next question is whethe 
Order 39, Rule 2, Civil Procedure Code 
could not have been invoked by him. That 
tule says that in any suit for restraining the 
defendant from committing a breach of con- 
tract or other injury of any kind, whether 
compensation is claimed in the suit or not, 
the plaintiffs may, at any time after the com- 


` mencement of the suit ...... apply to the 


court for a temporary injunction. ......... 

3. In Subramaniam v. Seetharama 
Ayyar, AIR 1949 Mad 104, a Division Bench 
of this court has held that a person similar- 
ly situated as the appellant herein, cannot bel 


‘held to have committed any illegal injury by 


executing the decree lawfully obtained. Con- 
sequently, the court below erred in granting 
the ex parte injunction appealed against. 

4. Lastly it was contended on behalf 
of the respondent that the appeal as against 
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the ex parte injunction is itself unsustain- 
able. It is pointed out that under Order 39 
Rule 4 C. P. C., an order for an injunction 
may be discharged or varied or set aside by 
the court on application made thereto by 
any party dissatisfied with such order. There 
is nothing in this rule which interdicts an ap- 
peal being preferred against an order of ex 
parte injunction under Order 43, Rule 1 (), 
Civil Procedure Code which says that against 
an order under Rules 1, 2, 4 or 10 of O. 39 
an appeal shall lie. The order appealed 
against was an order passed under Rule 1 of 
Order 39, Civil Procedure Code and is there- 
fore appealable. Where two remedies are 
granted by the law, it is open to the litigant 
to choose either. In fact, the legal position 
has been elaborately discussed by a 

Bench of the Allahabad High Court in Zilla 
Parishad v. Brahma Rishi Sharma, AIR 1970 
All 376 (FB). The learned Judges observed: 


“The question of the appealability of an 
ex parte order was the subject-matter of 
decision by this court as well by other courts 
and consensus of opinion is in favour of the 
appealability of such an order. The cases 
which have held such orders to be appeal- 
able are Amolak Ram v. Sahib Singh, 7 All 
550, Lachmi Narain v. Ramacharan Das, 35 
All 425, Ganesh Prasad Sahu v. Dukh Haran 
Sabu, AIR 1922 All 441 (1), Dist. Board of 
Farrukhabad v. Ikhlaque Hussain, AIR 1933 
All 86, Meston School Society v. Kashinath, 
AIR 1951 All 558, Shyam Bihari Singh v. 
Biseswar Dayal Singh, AIR 1924 Pat 713, 
Bhalabdas v. Mohammed Ishaq, AIR 1933 
Lah 282, Devasahayam v. Arumukham, AIR: 
1953 Trav Cochin 240 and Ramulu v. Ganga- 
ram, AIR 1953 Hyd 138. We are in agree- 
ment with the view expressed in the above 
cases.” . 

I follow this Full Bench ruling and hold that 
the appeal is maintainable. 

5. The next question raised is that 
ordinarily the appeal must be confined to the 
evidence already on record prepared in the 
lower court and that it is not open to the 
appellant to rely upon evidence which was 
not before the lower court, unless fresh evi- 
dence under Order 41, Rule 27, Civil Proce- 
dure Code was permitted by the appellate 
court. But in this case the affidavit filed by 
the appellant set forth all the relevant facts 
and the respondent has filed counter aff- 
davits in which he does not dispute the truth 
of the facts upon which I have already come 
to a decision on the merits. No question of 
any fresh evidence being permitted therefore 
arises. 

6. In the result the appeal is allowed 
with costs and the ex parte injunction grant- 
ed by the court below is set aside. 

Appeal allowed. 


Shanmugham Chettiar (smail J.) ALR. 
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K. R. P, R. A. L. R. Meyyappa Chettiar 
and another, Appellants v. KR. PR. AL. R. 
Shanmugham Chettiar and others, Respon- 
dents. 

Second Appeals Nos. 642 and 643 of 1968, 
D/- 8-9-1972, against decree of Sub-J., Deva- 
kottai in A. S. Nos. 53 and 54 of 1966. 

Index Note: — (A) Civil P. C., Sec- 
tions 109-101 — Finding of fact — Interfer~ 
ence by High Court in second appeal. 


Brief Note: — (A) Finding on question 
whether there was oral partition or not and 
whether at such partition suit property was 
kept in common or not is one of fact and 
cannot be interfered in second appeal unless 
the same is perverse or not supported by 
evidence or material evidence had not been 
considered. Also finding as to whether 
plaintiff’s branch was excluded or not is a 
finding of fact. ; (Paras 2, 3) 
Index Note: — @) Hindu Law —- 
Mitakshara family division im status — Erst- 
while coparcemer cam swe for renditiom of a€- 
counts alome. 
Brief Note: — (B) Once division in sta- 
tus has taken place in the mitakshara family, 
the erstwhile coparceners are only in the 
position of joint owners of the property or 
tenants in common and a person entitled to 
a share need not file a suit for partition but 
can sue for rendition of accounts alone. AIR: 
1940 Cal 51, Foll. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1940 Cal 51 = ILR (1940) 1 Cal 
183, Benoy Krishna Ghosh v. Ama- 
rendra Krishna Ghosh 

AIR 1940 Cal 363 = ILR (1940) 1 Cal 
110, Abu Shahid v. Abdul Haque 4 

R. Desikan, for Appellants; A. Sunda- 
ram Iyer and K. N. Balasubramanian, for 
Respondents. 

JODGMENT:— The 2nd and 4th de- 
fendants in O. S. Nos. 257 of 1960 and 396 
of 1963 on the file of the court of the Dist- 
rict Munsif, Devakottai, who are the one and 
the same persons and who lost before the - 
courts below, are the appellants herein. The 
suits were instituted for-rendition of ac- 
counts for different periods in respect of 
No. 22 in Coral Merchants St. at Madras, 
The genealogical tree attached to the judg- 
ment of the learned District Munsif shows 
the relationship between the parties. Accord- 
ing to the plaintiffs, the property in question 
originally belonged to the joint family con- 
sisting of four brothers. K. R. P. R. Ala- 
gappa Chettiar, KR. PR. Karuppan Chettiar 
alias Sinnia Chettiar, Udayappa Chettiar and 
Palaniappa Chettiar. Their father’s case is, 
in 1908, there was a partition between those 
four brothers and at that partition, the suit 
property was kept in common and was 
managed by the first branch. It is on this 
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allegation that the two suits for rendition of 
accounts in respect of the management of 
the property in question were instituted by the 
plaintiffs who belonged to the third branch. 
The defendants put forward several conten- 
tions, such as, the property in question not 
belonging to the family, the third branch to 
which the plaintiff belonged having been cut 
off from the family even in 1902, the defen- 
dants having acquired title to the property 
by ouster of others and the suits for rendi- 
tion of accounts not being maintainable with- 
out there being a prayer for partition of the 
property itself. The courts below held 
against the appellants on all these points and 
passed a preliminary decree for rendition of 
accounts. Hence the present second appeals. 


2. As far as the first point is con- 
cerned, any finding on a question as to whe- 
ther there was an oral partition or not and, 
at such oral partition, whether the suit pro- 
perty was kept in common or not, is essen- 
tially a finding on a question of fact to be 
arrived at with reference to the materials 
produced before the court with regard to 
the enjoyment of the property and other cir- 
cumstances and the correctness of such a 
finding cannot be canvassed in the second ap- 
peal unless it is shown that such a finding is 
perverse or is not supported by any evidence, 
or material evidence bearing on the question 
has not been considered. No such thing has 
been brought to my notice as far as the pre- 
sent cases are concerned. As a matter of 
fact, the very argument of the appellants that 
the suit property was purchased in 1902 in 
the name of the fourth branch and there was 
a litigation in respect of the property by a 
person claiming an agreement in his favour 
anterior to the sale in favour of the fourth 
branch, will clearly show that it was that fact 
which necessitated the parties to keep the 
suit property in common at the oral parti- 
tion. Similarly, the finding of the courts 
below that the appellants had not established 
their title by ouster must also stand. Once 
it is concluded that in the oral partition in 
1908 the suit property was kept in common, 
the appellants can succeed, if at all, only by 
showing the particular point of time at 
which they asserted hostile title to the pro- 
perty in themselves to the knowledge of the 
other co-owners and had been in enjoyment 
of the property thereafter in their own right 
for a period of 12 years and more. In this 
particular case, the only facts on which reli- 
ance was placed in respect of the case of 
ouster was the fact that the property stood 
registered in the Corporation registers in the 
name of the first branch and the property 
tax had been paid in the name of the first 
branch. In my opinion, this is not sufficient 
to establish the case of ouster. It is not the 
case of the appellants that mutation of names 
was effected after giving notice to the other 
persons interested. As far as the payment 
of property tax is concerned, it can be paid 
even by an occupier and therefore that will 
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3. The finding on the question whe- 
ther the third branch was excluded or not is 
also a finding on a question of fact support- 
ed by evidence and therefore cannot be in- 
terfered with in second appeal. 


4. The next argument advanced by 
the learned counsel for the appellants is that 
the plaintiffs in this case could not have filed 
the suit for rendition of accounts alone with- 
out filing a suit for partition. It must be 
mentioned that the common case of the par- 
ties is though the time at which the divi- 
sion is said to have taken place is different 
that there was a division in status between 
all the four branches. Once a division in 
status has taken place, the members of the 
erstwhile coparcenary are tenants-in-common 
with respect to the property kept in common 
and consequently, whatever considerations 
that may be available with regard to a suit 
for partition of an undivided coparcenary, 
will not be available with regard to a pro- 
perty kept in common at a partition that had 
already taken place. Mr. Desikan, the learned 
counsel for the appellants, frankly conceded 
that he was not able to lay his hands on any 
authority either in favour of his contentions or 
against. On the other hand, the courts be- 
low have relied on the decision of the High 
Court of Calcutta in Abu Shahid v. Abdul 
Haque Dobash, ILR (1940) 1 Cal 110 = (AIR 
1940 Cal 363). The headnote to that deci- 
sion states:— 


“If one of two joint owners of a pro- 

perty receives rents and profits of such pro- 
perty in excess of his’ share in such rents 
and profits, the other can, unless he had 
been ousted from the property sue the former 
for accounts, without at the same time claim- 
ing a partition of the property.” 
That was a case dealing with the suit insti- 
tuted by one of the co-lessees against the 
other lessees in management of the leased 
property for rendition of accounts and in 
that case, the Calcutta High Court went into 
the entire law of one of the joint owners 
instituting a suit for rendition of accounts 
without claiming partition. Mr. Desikan con- 
tends that this decision is cited as an autho- 
rity for the position under Dayabaga law in 
Mullah’s Hindu Jaw. In my opinion this 
contention proceeds from a mistake. 


The case cited in- Mullah’s Hindu Law, 
13th Edn. page 271, paragraph 239, is an- 
other decision reported in the same volume, 
namely, Benoy Krishna Ghosh Chaudhri v. 
Amarendra Krishna Ghosh Choudri, ILR 
(1940) 1 Cal 183 = (AIR 1940 Cal 51). In 
that decision, it was held that in a Daya- 
bhaga family a junior co-sharer has a right 
to demand accounts of the Kartha without 
praying for the partition of the joint estate. 
That position flows from the fact that under 
the Dayabhaga law a member of the family 
is the owner of a defined share of the pro- 
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perty without any fluctuation unlike in the 
case of a Mitakshara coparcenary in which 
a coparcener is entitled to an undivided inte- 
Test in the coparcenary property, which inte- 
rest is liable to fluctuation by birth or death 
of in the family. Consequently, once divi- 
sion in status has taken place in the Mitak- 
shara family, the erstwhile coparceners are 
only in the position of joint owners of the 
property or tenants-in-common. Therefore, 
the decisions of the Calcutta High Court re- 
ferred to above will be an authority for the 
proposition that it is mot necessary that a 
person entitled to a share in the property 
should file only a suit for partition and can- 
not file a suit for rendition of accounts alone. 
Mr. Desikan tried to argue that there can be 
no claim for rendition of accounts against a 
manager of the Hindu Joint family with re- 
gard to past transaction. In my opinion, 
this argument is fallacious because once a 
division in status has taken place, the status 
_of a kartha has come to an end and there is 
no question of there being a manager to a 
Hindu undivided family in possession of the 
property though he may be an erstwhile 
manager now in possession of the property 


liable to render accounts to the other owners . 


of the property. Therefore, I have no hesi- 
tation in agreeing with the conclusion of the 
courts below that the suit for rendition of 
accounts was maintainable and the plaintiffs 
were not bound to sue for partition of the 
property. 


5. There remains only one other 
question which was not specifically raised by 
the appellants herein before the courts below. 
The appellants herein put forward the con- 
tention that their branch had spent about 
Rs. 20,000/- in repairing the property in ques- 
tion. This contention was put forward only 
for the purpose of supporting their exclusive 
title to the property and not for the purpose 
of claiming any credit or contribution or 
‘adjustment in the rendition of accounts. 
The learned District Munsif, while dealing 
with the question, points out that even the 
Witnesses on behalf of the plaintiffs admitted 
that such repairs were effected, though they 
did not say that what was the cost of the 
repairs. In view of this, p 
peal to the court in fhese second appeals is 
that in the accounts to be rendered credit 
must be given to the appellants for the 
amounts that were spent on the reconstruc- 
tion or repair of the building, the benefit of 
which are to be enjoyed by all the parties 
interested in the property. In my opinion, 
since only a preliminary decree has been 
passed and it is still open to the court, at 
fhe stage of passing the final decree, to 
find out whether any amount has been spent 
by the appellants herein in the repair of the 
property no injustice would be caused to the 
respondents herein by allowing the question 
to be raised at that stage. Consequently, 
while affirming the conclusion of the courts 
below, and maintaining the preliminary dec- 
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Tee passed by them, I direct that if the ap- 
pellants establish by acceptable evidence that 
they had spent any money on the repair of 
the property in question, they would be en- 
titled to credit for the same in the account- 
ing in favour of the other parties to the suit. 
Subject to this observation, the second ap- 
peals are dismissed. There will be no ordes 


as to costs. No leave. 
i Appeals dismissed. 
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Gangayya and another, Appellants v. S. 


Mandan Chand Samdaria and others, Respon- 
dents. 


Second Appeals Nos. 657 of 1970 and 
119 of 1971, D/- 6-7-1972, against decree of 
ree Civil J., Madras, in A. S. No. 349 of 


Index Note: —— (A) Registration Act 
(1908), Section 49 — Unregistered lease — 
Admissibility im evidence for collateral pur- 
pose. (X-Ref:— Section 17). (Para 3) 

Brief Note: — (A) Even though the 
unregistered lease deed was not admissible 
for proving the terms of tenancy it could be 
telied upon for the purpose of proving the 
nature and character of possession of the 
tenant and also the date from which such 
possession in the hands of the tenant com- 
menced. AIR 1957 Mad 73, Relied on. 

(Para 3) 

Cases Referred: Chronological Paras 
AIR 1957 Mad 73 = (1956) 2 Mad 

LJ 573, In re V. Tharavattil Karnavan 3 
AIR 1954 Cal 207, Ram Abatar v. 

Shanta Bala 
AIR 1951 Pat 160, Hari Prasad v. 

Abdul Huq ~ 

M. S. Abdul Azeez, for Appellants; P. 
V. Subramanian, for Respondents. 

JUDGMENT:— These two second ap- 
peals have been filed by two separate defen- 
dants. The respondents herein are the. plain- 
tiffs in the suit. The suit was filed for reco- 
very of possession after removing the super- 
structure and for costs. It was the case of 
the plaintiffs that the defendants-appellants 
were the tenants of two separate portions of 
the suit land on a monthly rent of Rs. 4/- 
and that the tenancy was terminated by 
notice dated 20-10-1964. The . defendants 
pleaded that the tenancy was from 1-4-1955, 
prior to the coming into force of the Madras 
City Tenants Protection (Amendment) Act, 
1955, and that, therefore, they were entitled 
to the protection under Section 9 of the Act. 
The only question therefore before the courts 
below was whether the tenancy commenced 
prior to 12-9-1955, on which date the Madras 
City Tenants Protection (Amendment) Act 
came into force as contended by the defen- 


LP/BQ/G936/72/MBR. 





1973 


dants or whether the tenancy was created 
only on and from 1-4-1956 as contended by 
the plaintiffs. 


2. The defendants apart from their 
oral evidence relied on Ex. B, 19 dated 1-4- 
1955 in support of their contention that the 
tenancy commenced from 1-4-1955 and not 
from 1-4-1956. Ex. B-19 is a lease deed ex- 
ecuted between the first defendant and the 
power of attorney agent of the predecessor 
in title of the plaintiffs. This deed is signed 
by the agent of the lessor alone and it has 
mot been signed by the defendants. It pur- 
ports to be a lease for a period of three 
years, but it has not been registered. On 
the ground that Ex. B-19 is an inchoate or 
incomplete document and also on the ground 
of want of registration the courts below 
have held that the document could not be 
relied on for any purpose. 

3. In this second appeal, the learned 
counsel for the appellants contended that 
though Ex. B-19 could not be relied on for 
the purpose of proving a lease it could te 
relied on for a collateral purpose of proving 
the nature and character of the possession of 
the land in the hands of the defendants and 
to find out from what date the possession 
was obtained by the defendants. In my opin- 
ion, the learned counsel for the appellants 
is well-founded in this contention. Under 
paragraph 3 of Section 107 of the Transfer 
of Property Act, where a lease of an immo- 
veable property is made by a registered docu- 
ment, such instrument shall be executed by 
both the lessor and the lessee. It has been 
held by a Division Bench of the Calcutta 
High Court in Ram Abatar v. Shanta Bala, 
AIR 1954 Cal 207, that the requirements of 
Section 107 of Joint execution by the lessor 
and the lessee applies only to a case where a 
lease of an immovable property is made by 2 
registered instrument. Apart from this, an 
instrument signed by the lessor alone or by 
the lessee alone would operate as an agree- 
ment to lease or a rent note. ...... Vide Hari 
Prasad v. Abdul Huq, AIR 1951 Pat 160. 
Therefore, Ex. B-19 could also be relied on 
by the lessee as a defence to the action for 
eviction subject to the other conditions in 
Section 53-A of the Transfer of Property 
Act. Even otherwise though Ex. B-19 is not 
admissible for proving the terms of the te- 
nancy, in my opinion, it could be relied on 
for the purpose of proving the nature and 
character of possession of the defendants and 
also the date from which such possession in 
the hands of the defendants commenced. This 
‘view is supported by the ratio of the deci- 
sion in In re V. Tharavattil Karnavan, AIR 
1957 Mad 73. That was a case where a raji 
decree, under which defendants were allowed 
to be in possession of the properties as per- 
manent tenants subject to a condition that 
they should not morigage or assign or other- 
wise alienate the property, was not register- 
ed. The raji decree was therefore held to be 
inadmissible in evidence. But the learned 
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Chief Justice, speaking for the Bench held 
“though Ex. A-1 (raji decree) was inadmis- 
sible for want of registration, it is now 
well-established that such a document can be 
looked into for other and collateral purposes 
particularly to ascertain the nature of posses- 
sion with a party obtained under that docu- 
ment”. In particular, the Bench relied on 
the date on which the defendants in that case 
got possession under the raji decree for the 
purpose of holding that the defendants had 
perfected the right to permanent lease by 
adverse possession. The learned Judges have 
considered that the date of the document or 
the date from which the possession was ob- 
tained under an invalid document is a colla- 
teral purpose and for finding out the date of 
commencement of possession the invalid 
document could be relied on. 

In this case, Ex. B-19 is dated 1-4- 


4. 
. 1955 and it has been signed by the power of 


attorney agent of the lessor. The defendants 
are therefore clearly entitled to rely on this 
date in support of their contention. As al- 
ready stated, there was no dispute as to the 
tenancy because the suit itself is based on the 
tenancy and termination of the tenancy. But 
the only point was as to when the tenancy 
commenced. In my opinion, the defendants 
are entitled to rely on Ex. B-19 for the pur- 
pose of proving the commencement of pos- 
session as tenants. It may also be mention- 
ed that in reply to the notice of termination 
dated 20-10-1964 issued by the plaintiffs, the 
defendants sent a reply notice dated 27-10- 
1964 in which they specifically stated that the 


-tenancy commenced before 12-9-1955, when 


the Madras City Tenants Protection (Amend- 
ment) Act 1955 came into force, and that, 
therefore, they are entitled for protection 
under the amended Act. In spite of this 
specific case of the defendants the plaintiffs 
in the plaint did not state as to when the 
tenancy commenced. It merely stated that 
the defendants were tenants under the plain- 
tiffs, that the plaintiffs had terminated their 
tenancy by notice dated 20-10-1964 and that 
therefore the plaintiffs were entitled to reco- 
ver possession. The plaintiffs have not pro- 
duced their account books to prove that the 
tenancy commenced only from 1-4-1956. It 
is true that the onus of proving that the de- 
fendants were entitled to the protection under 
the City Tenants Protection Act was on dee 
fendants, but they have discharged that onus 


‘by producing evidence in support of their 


case that the tenancy commenced on and 
from 1-4-1955. There is no evidence contra 
on behalf of the plaintiffs to disprove that 
evidence of the defendants. 

5. For the foregoing reasons, T hold, 
reversing the findings of the courts below, 
that the tenancy commenced on and from 
1-4-1955 and that, therefore, the defendants- 
appellants are entitled to the protection under 
the Madras City Tenants Protection Act. In 
view of the above finding, it is not necessary 


- to consider the alternative case of the defen- 


dants based on the provisions of Section 53-A 
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of the Transfer of Property Act. The se- 
cond appeals are, therefore, allowed and the 
decree of the courts below are set aside. The 
suit will have to be taken on file and dis- 
posed of on the basis that the defendants 
are entitled to the benefits of the City Tenants 
Protection Act. The defendants will be en- 
titled to their-costs in the lower appellate 
court and in these second appeals. No leave. 


` Appeals allowed. 
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Kalyan Dass, Petitioner v. State of 
Tamil Nadu and another, Respondents. 


oe Petn. No. 3066 of 1970, DJ- 5-7- 


Index Note: — (A) Tamil Nada Temple 
Entry Authorisation Act (5 of 1947), Sec- 
tion 8 — Rules framed under Rule 4-A — 
Validity — Rule is ultra vires the statute be- 
ing beyond the legislative competence. 
(X-Ref:— Constitution of India, Article 245). 


Brief Note: — (A) As Rule 4-A, of 
the rules under Rule 8 allowing non-Hindus 
to enter Hindu Temples not for the purpose 
of worship but for other purposes, does not 
further the object or the purposes of the Act 
and, hence, is ultra vires. (Paras 21, 22, 23) 


Index Note: — (B) Constifation of 
India, Articles 25 and 26 — Freedom of reli- 
pon — Religious belief and religions prac- 

ces, 

Brief Note: — (B) Freedom of religion 
under Article 25 includes not only freedom 
to believe or profess any religion but also 
freedom in regard to religious practices i.e., 
acts done in pursuance of religion. Religious 
practices are reflective of matters concerning 
religion and if religion is to be venerated, 
then the practices annexed thereto are equal- 
ly respectable and they demand compliance, 
even under the Constitution. If in the Hindu 
religion a place of worship is also prescribed, 
then the entire temple precincts from any 
part of which a devotee can usefully wor- 
ship has always to be held sacrosanct; no 
non-Hindu can for pleasure and social eva- 
luation seek entry into such temple. If there 
are certain well-laid practices regarding the 
mode of worship in a Hindu temple and if 
such ordainments are backed up by Agamas 
and therefore are matters connected with 
the religion, the Courts cannot lightly ignore 
such deeprooted and venerable tenets on the 
only ground that progressive secularism de- 


mands it. (Case law discussed). 
(Paras 3, 5, 19) 
Cases Referred: Chronological Paras 


AIR 1972 SC 1586 = 1972 SCD 487, 
His Holiness Srimad Perarulala 
Ethiraja Ramanuja Jeeyar Swami v. 
State of Tamil Nadu 6, 9 


BQ/CQ/A649/73/LGC 


Kalyan Dass v. State (Ramaprasada Rao J.) 





ALR 
AIR 1962 SC 853 = (1962) Supp 2 
SCR 496, Sardar Syedna Taher 


Saifuddin Saheb v. State of Bombay 6 
AIR 1961 SC 1402 = (1962) 1 SCR 
383, Durgah Committee Ajmer v. 
Syed Hussain Ali 
AIR 1958 SC 255 = 1958 SCR 895, 
Venkataramana Devaru v. State of 
ysore 8, 9, 12, 20 
AIR 1954 SC 282 = 1954 SCR 1005, 
Commr., Hindu Religious Endow- 
ments v. Lakshmindra Thirtha Swa- 
miar of Shirur Mutt 4, 6, 10 
AIR 1954 SC 400 = 1954 SCR 1046 
Jagannath Ramanuj Das v. State of 
Orissa 6 
AIR 1915 Mad 363 = 27 Mad LJ 253, 
Gopala Mooppanar v. Subramania 


liyar 

(1908) 35 Ind App 176 = ILR 31 Mad 
236, Sankaralinga Nadan v. Raja 
Rajaswara Dorai 20 


S. Sampathkumar, N. Thyagatajan and 
K. Raghavan, for Petitioner; Govt. Pleader 
assisted by T. Satyadev, for Respondents. 


ORDER:— A question of general. im- 
portance has arisen in this writ petition. The 
petitioner is challenging the vires of Rule 4-A 
of the Rules framed by the Government of 
Tamil Nadu in exercise of their power under 
Section 8 of the Tamil Nadu Temple Entry 
Authorisation Act (Act V of 1947) hereinafter 
called the Temple Entry Act. The petitioner 
as a Hindu claims that the Hindu temples in 
the State are maintained in accordance with 
certain norms as set out in the Agamas and 
in strict conformity with the ancient customs 
and practices. He is a permanent resident 
of Tulasi Babu Mutt at Rameswaram and he 
is a Matadipati, besides being a regular wor- 
shipper of Sri Ramanathaswami temple at 
Rameshwaram. He is aggrieved by the induc- 
tion of Rule 4-A by the State Government 
which was published in the Fort St. George 
Gazette dated 28-1-970. Until January, 1970, 
the Rules did not contemplate non-Hindus to 
enter or offer worship in a temple or use the 
waters of any sacred tank, well, spring or any 
sacred places including a hill or hillock, street, 
or pathway, which is requisite for obtain- 
ing access to the temple. This is contained 
in the old Rule 3 (a) of the Rules framed 
under the Temple Entry Act. By the impugn- 
ed notification a right is given to non-Hindus 
also, to enter into the Hindu temple precincts, 
which is prohibited under the ancient and ac- 
cepted customs annexed to all Hindu tem- 
ples. The rule violates Articles 25 and 26 of 
the Constitution of India and is said to be 
discriminatory as well, as the mode and 
manner of worship at Hindu temples are all 
matters of religion which are guaranteed by 
the provisions of the Constitution of India. 
The present rule enabling non-Hindus to 
enter Hindu temples not for the purpose of 
worship but for other purposes, does not 
further the object or the purpose of the 
Temple Entry Act. 
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Several supporting affidavits are filed 
by devout Hindus to exemplify the import- 
ance of a temple, its Gopurams, its Manda- 
pams etc. A Reference is also made to the 
purificatory ceremonies undertaken by the 
temple authorities if any defilement is caus- 
ed and if anybody dies in the vicinity of the 
temple. A reference is also made to several 
Agamas which prescribe that any transgres- 
sion or pollution, even in the matter of place 
of worship inside the temple would result 
in the reconsecration of the deity. Mr. R. 
Raghava Battar of Srirangam, who is an 
authority on Parameswara Samhita (Pancha- 
rathra Agama) explains what is Artha Man- 
dapam. Mahamandapam and Garbagraha and 
says that if Myleshas (non-Hindus) enter the 
temple, it is derogatory to the other devotees 
who worship the Lord. If for some reason, 
they enter the temple, Maha Samprokshanam 
and Shanthi have to be performed. This view 
is also fortified by another devout Hindu 
well versed in Saiva Agamas. 

In the counter affidavit it is sought to 
be maintained that, as at present, in several 
temples the trustees allow non-Hindus such 
as foreigners to go round the Vimanam 
every day without any objection from any- 
body and that, as temples like the Rames- 
waram Temple and the Brahadiswarar 
Temple are all places of tourists’ attraction, 
there is nothing either in the Constitution op 
in the accepted practice or Agamas which 
can prevent the rule-making authority under 
the Temple Entry Act to make the challeng- 
ed rule. It is also submitted that the sanctity 
of the temple is in no way affected by allow- 
ing non-Hindus into certain portions of the 
temple and that too under certain guide- 
lines as contained in Rule 4-A, which is im- 
pugned in these proceedings. The rule is said 
to be a laudable measure and that it would 
not in any way conflict or interfere with the 
freedom of pious and religious Hindus wor- 
Shipping in the temples. To show as to 
what portion of the temple is meant by 
Garbagraham Arthamandapa and Mahaman- 
dapa several sketches have been filed. One 
of the Gurukkals of Sri Ramanathaswami 
temple has come forward to state that the 
worshippers whoever they may be, are allow- 
ed by custom and practice to stand near the 
entrance to the Arthamantapa and have dar- 
shan of the deity. Therefore, the deponent 
says that it cannot also be said that by non- 
Hindus entering upto Mahamantapam the 
right of worship of any person is in any 
mannner interfered with, 


2. The main ground of attack against 
the rule, 4-A, is that the said rule is beyond 
the legislative competence of the Subordinate 
Legislature, under its rule-making power. 
This is because the Act itself only deals with 
Hindus and the rule extends to non-Hindus. 
Jt is said that the rights of Hindus guaran- 
teed under Article 26 of the Constitution are 
violated and the rule is not saved by Arti- 
cle 25 (2) (b) of the Constitution. On the 
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other hand the learned Government Pleader 
contends that the rule is enabling, and does 
not in any way interfere with the accepted 
tenets of the Hindu Religion and there can- 
not be any provocation for complaint at all 
because it is intended to subserve the ideal 
of secularism without violating the fundamen- 
tals of Hindu religion or any practices con- 
nected with it. 

3. Before considering the question 
involved, it is necessary to understand what 
is religion, Hindu Religion and a Hindu 
temple is, and what are its ceremonial pre- 
cepts. The substratum of any religion lies 
in the rocky foundation of its ancient be- 
liefs, rituals and practices. Religion is ordi- 
narily referable to the expression of man’s 
belief in and reverence for a superior human 
power recognised as creator and governor of 
the universe. Sanctimoniousness is not a 
necessary creed annexed to a firm religious 
tenet. But Hindu religion, whose origin is 
so ancient has maintained throughout, its 
ethics, practices and mandates, that they have 
lived to every changing times, but maintain- 
ing at all times its pristine usefulness and 
its inhered capacity to demand respect and 
reverence to such tenets. The varied facets 
of such respectable practices is demonstrated 
in our Puranas, which continue even now as 
divine guidelines for emancipation. But what 
was achieved by meditation in Kritayuga, by 
various sacrifices in Tretayuga, by personal 
service in Dwaparyuga, can be obtained in 
Kaliyuga by constant worship and strict ad- 
herence to immemorial religious practices. 
One such accredited practice in Hindu reli- 
gion is worship in temples and that too in a 
prescribed manner. If there are certain well- 
laid practices regarding the mode of worship 
in a Hindu temple and if such ordainments 
are backed up by Agamas and therefore, are 
matters connected with the religion, it is not 
for Jaw courts to lightly ignore such deep- 
Tooted and venerable tenets on the only 
ground that progressive secularism demands 
it or logic frowns at it or modern rationa- 
listic enlightenment or civilisation does not! 
accept it. I am bound to quote in extenso 
passages from the dicta of the Supreme Court 
to support the view that religious practices 
are reflective of matters concerning religion 
and if religion is to be venerated, then the 
practices annexed thereto are equally res- 
pectable and they demand compliance, even 
under our Constitution. 


4. The first aspect which highlights 
the discussion is what is religion. The Sup- 
reme Court in Commissioner, H. R. E. v. 
Lakshmindra Thirtha Swamiar of Shirur 
Mutt, AIR 1954 SC 282 says: 


“Religion is a matter of faith with indi- 
viduals or communities and it is not neces- 
sarily theistic. A religion may not only Jay 
down a code of ethical rules for its followers 
to accept, it might prescribe rituals and ob- 
servances, ceremonies and modes of worship 
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which are regarded as integral parts of reli- 
gion, and these forms and observances might 
extend even to matters of food and dress. 

The guarantee under the Constitution of 
India not only protects the freedom of reli- 
gious opinion but it protects also acts done 
in pursuance of a religion and this is made 
clear by the use of the expression “practice 
of religion” in Article 25. 

What constitutes the essential part of 2 
religion is primarily to be ascertained with 
reference to the doctrines of that religion 
itself. the tenets of any reli- 
gious sect of the Hindus prescribe that 
offerings of food should be given to the idol 
at particular hours of the day, that periodi- 
cal ceremonies should be performed in a cer- 
tain way at certain periods of the year or 
that there should be daily recital of sacred 
texts or oblations to the sacred fire, all these 
will be regarded as parts of religion and the 
mere fact that they involve expenditure of 
money or employment of priests and servants 
or the use of marketable commodities will 
not make them secular activities partaking of 
a commercial or economic character; all of 
them are religious practices and should be 
regarded as matters of religion within the 
meaning of Article 26 (b). 

The language of Articles. 25 and 26 is 
sufficiently clear to enable the Court to deter- 
mine as to what matters come within the 
purview of religion and what do not. Free- 
dom of religion in the Constitution of India 
is not confined to religious beliefs only. It 
extends to religious practices as well as sub- 
ject to the restrictions which the Constitution 
itself has laid down. 

Under Article 26 (b), therefore, a reli- 
gious denomination or organisation enjoys 
composite autonomy in the matter-of decid- 
ing as to what rites and ceremonies are es- 
sential according to the tenets of the reli- 
gion they hold and no outside authority has 
any jurisdiction to interfere with their deci- 
sion in such matters.” 

I would like to respectfully add 
that if in the Hindu religion a place of wor- 
ship is also prescribed, then the entire temple 
precincts from any part of which a devotee 
can usefully worship has always to be held 
sacrosanct. 


6. The Supreme Court again in His 
Holiness Srimad Perarulala Ethiraja Rama- 
nuja Jeer Swami v. State of Tamil Nadu, 
(AIR 1972 SC 1586, at p. 1593) re-stated the 
position by quoting the summarised portion 
of law, as was done in Sardar Syeda Taher 
Saifuddin Saheb v. State of Bombay, AIR 
1962 SC 853: 


‘The content of Articles 25 and 26 of 
the Constitution came up for consideration 
before this Court in AIR 1954 SC 282; Sri 
Jagannath Ramanuj Das v. State of Orissa, 
AIR 1954 SC 400; Durgah Committee, Ajmer 
v. Syed Husain Ali, AIR 1961 SC 1402 and 
several other cases and the main principles 
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underlying these provisions have by these 
decisions been placed beyond controversy. 
The first is that the protection of these arti- 
cles is not limited to matters of doctrine 
or belief, they extend also to acts done in 


pursuance of religion and therefore contain 


a guarantee for rituals and observances, cere- 
monies and modes of worship which are inte- 

parts of religion. The second is that 
what constitutes an essential part of a reli- 
gion or religious practice has to be decided 
by the courts with reference to the doctrine 
of a particular religion and include practices 
which are regarded by the community as a 
part of its religion.” 

7. The second aspect is what is a 
temple and the ceremonious laws relating to it 
and its importance (Agamas). 

8. The temples are popularly under- 
stood as the sole repository of “Divine 
power”, to which supreme entity, a sincere 
worshipper having a belief in such theology 
approaches with fervour and faith. They are 
of very ancient origin and the ceremonious law 
Telating to the temples are generally stated 
in what are accepted as Agamas. As the 
Supreme Court said in Venkataramana Deva- 
tu v. State of Mysore, AIR 1958 SC: 255 
p. 264. 

“With the growth in importance of tem- 
ples and of worship therein, more and more 
attention came to be devoted to the ceremo- 
nial law relating to the construction of tem- 
ples, installation of idols therein and conduct 
of worship of the deity, and numerous are 
the treatises that case to be written for its 
exposition. These are known as’ Agamas. ... 
These Agamas contain elaborate rules 
as to how the temple is to be consecrated 
and where the other Devatas are to be ins- 
talled and where the several classes of wor- 
shippers are to stand and worship. The fol- 
lowing passage from the judgment of Sada- 
visa Aiyar, J., in Gopala Mooppanar V. 
Darmakarta Subramania Aïyar, 27 Mad LY 
253 = (AIR 1915 Mad 363) gives a sum- 
mary of the prescription contained in one of 
the Agamas. 

In the Nirvachanapaddhathi it is said 
that Sivadwijas should worship in the Gar- 
bhagraham, Brahmins from the ante chamber 
of Sabah Mantapam, Kshatriyas, Vysias and 
Sudras for Mahamantabham, the dancer and 
the musicians from the Nrithamantabham 
east of the Mahamantabham and that castes 
yet lower in scale should content themselves 
with the sight of the Gopuram.” 

9. Again Palekar, J., in a recent case 
in AIR 1972 SC 1586 dealt with the aspect 
classically as follows:— 

“The Agamas contain elaborate rules as 
to how the temple is to be constructed, 
where the principal deity is to be consecrat- 
ed and where the other Devatas are to be 
installed and where the several classes of wor- 
shippers are to stand and worship. Where 
the temple was constructed as per directions 
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of the Agamas the idol had to be consecrat- 
ed in accordance with an elaborate and compli- 
cated ritual accompanied by chanting of 
mantras and devotional songs appropriate to 
the deity. On the consecration of the image 
in the temple the Hindu worshippers believe 
that the divine spirit has descended into the 
image and from then on the image of the 
deity is fit to be worshipped. Rules with 
regard to daily and periodical worship have 
been laid down for securing the continuance 
of the Divine Spirit. The rituals have a two- 
fold object. One is to attract the lay wor- 
shipper to participate in the worship carried 
on by the priest or Archaka. It is believed 
that when a congregation of worshippers 
participates in the worship a particular at- 
titude or aspiration and devotion is develop- 
ed and confers great spiritual benefit. The 
second object is to preserve the image from 
pollution, defilement or desecration. . It is 
part of the religious beliefs of a Hindu wor- 
shipper that when the image is polluted or 
defiled the Divine Spirit in the image dimi- 
nishes or even vanishes. That is a situation 
which every devotee or worshipper looks upon 
with horror. Pollution or defilement may 
take place in a variety of ways. According 
to the Agamas, an image becomes defiled, if 
there is any departure or violation of any ot 
the rules relating to worship. In fact, puri- 
ficatory ceremonies have to be performed for 
restoring the sanctity of the shrine. AIR 1958 
SC. 255. Worshippers lay great store by the 
rituals and whatever other people, not of the 
faith, may think about these rituals and cere- 
monies, they are a part of the Hindu Reli- 
gious faith and cannot be dismissed as either 
irrational or superstitious.” 


Dealing with a case where there was a dis- 
pute between Vadagalais and Thengalais of 
South India which was taken up to the Privy 
Council, the learned Law Lords said that this 
gives the measure of the importance attached 
by. the worshippers to certain modes of wor- 
ship. 

10. | We have noticed myriad karma- 
kandas of varigated varieties preached and 
practised within the temple precincts and that 
too solidly backed up by Agamas. Inter alia 
it is for consideration in this case whether 
exclusion of persons was also treated as an 
Agamaic precept and if so, what are the dicta 
therein. 

11. The doctrine of exclusion no 
doubt has suffered various inroads due again 
to the march of law and advanced socialistic 
principles at one time based on base sancti- 
moniousness. Our Constitution itself has abo- 
lished untouchability in all forms. Even 
prior to the induction of Article 17 in our 
Constitution, our law m , particularly, in 
the State of Tamil Nadu, removed certain 
caste disabilities amongst certain classes of 
Hindus by enacting the Malabar Temple 
Entry Act and the present Temple Entry Act. 
Prior to these enactments a social evil per- 
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vaded the Hindu community which excluded 
certain classes of Hindus from enjoying cer- 
tain privileges which included the rights of 
entry of such depressed classes into the tem- 
ple. This ban was removed by legislation. But 
it is to be noted that the ban was lifted in so 
far as it affected a part of the Hindu Com- 
munity and not non-Hindus. It is in this 
light that the observations of the Supreme 
Court in AIR 1954 SC 282 at p. 292 be- 
come relevant. There the Supreme Court 


Endowments Act (Act 19 of 1951). 
section empowered the Commissioner and his 
subordinate officers and also persons autho- 
rised by them to enter the premises of any 
religious institution or place of worship for 
the -purpose of exercising any power confer- 
ma or any duty imposed by or under the 
ct. 

The Supreme Court observed: 

“It is well-known that there could be no 
such thing as an unregulated and unrestrict- 
ed right of entry in a public temple or other 
religious institution, for persons who are not 
connected with the spiritual functions there- 
of. It is a traditional custom universally ob- 
served not to allow access to ‘any outsider to 
the particularly sacred parts of a temple 
as for example, the place where the deity is 
located. Where are also fixed hours of wor- 
ship and rest for the idol when no disturb- 
ance by any member of the public is al- 
lowed. - i 

Section 21, it is to be noted, does not 
confine the right of entry to the outer por- 
tion of the premises; it does not even ex- 
clude, the inner sanctuary, ‘The Holy of 
Holies’ as it is said, the sanctity of which 
is zealously preserved. It does not say that 
the entry may be made after due notice to 
the head of the institution and at such hours 
which would not interfere with the due ob- 
servance of the rites and ceremonies in the 
institution. We think that as the section 
stands it interferes with the fundamental 
tights of the Mathadhipathi and the denomi- 
nation of which he is head guaranteed under 
Articles 25 and 26 of the Constitution.” 

12. Even in AIR 1958 SC 255 at 
p. 267 the Supreme Court reiterated the same 
principle, while considering the scope of the 
power of a denominational temple. The 
Supreme Court said: 

“There is, it should be noted, a funda- 
mental distinction between excluding persons 
from temples open for purposes of worship 
to the Hindu public in genefal on the ground 
that they belong to the excluded communi- 
ties and excluding persons from denomina- 
tional temples on the ground that they are 
not objects within the benefit of the foun- 
dation. The former will be hit by Article 17 
and the latter protected by Article 26. ...... 
We must therefore hold that denominational 
institutions are within Article 25 (2) (b).” 
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13. While on this aspect, the main 
contention of Government pleader can be 
noticed. His case is that under the rule seve- 
ral safeguards are contemplated by way of 
guidelines. There is no likelihood of any 
pollution of the Supreme power nor is there 
any cause for the apprehension or anxiety en- 
tertained by the petitioner. For this purpose 
the relative statutory provisions have to be 
set out in detail. 


14. The title to the Temple Entry 
Act (Act V of 1947) and its preamble lays 
emphasis on the discriminatory and unreason- 
able treatment meted out to certain classes 
of Hindus. The Act underwent certain chan- 


ges in 1949. In the title clause the Act of 
1947 referred to “certain classes of Hindus”, 
who by custom or usage are excluded from 
such “entry and worship”. This expansion 
was omitted by the amending Madras Act 13 
of 1949. The present title reads as follows:—- 

“An Act to authorise entry into the 
Hindu temples in the Province of Madras and 
the offer of worship therein by all classes of 


Hindus. The preamble to the Temple Entry 


Act refers to the accredited policy of the 
State Government. It reads as follows: 

“Whereas it is the policy of the Provin- 
cial Government to remove the disabilities 
imposed on certain classes of Hindus against 
entry into Hindu temples in the Province; 

And whereas the Provincial Government 
are satisfied, from the rapidity with which, 
under pressure of Hindu public opinion, a 
number of temples have been thrown open to 
certain classes of Hindus in recent months, 
under the provisions of the Madras Temple 
Entry Authorisation and Indemnity Act, 1939, 
that the time has now arrived for (throwing 
open to all classes of Hindus every Hindu 
temple in the Province). 

And whereas the Provincial Government 
consider that the provisions of the said Act 
are inadequate for the early and complete im- 
plementation of the policy of the Provincial 
Government aforesaid.” 

15. The basic intention was to re- 
move certain disabilities thrust on certain 
classes of Hindus. We have no reference 
whatsoever to non-Hindus in this Act. 

16. Section 2 (1) of the Temple Entry 
Act defines a temple. 

“(1) ‘Temple’ means a place, by what- 
ever name known which is dedicated to, or 
for the benefit of, or used as of right by the 
Hindu Community or any section thereof as 
a place of public religious worship, and in- 
cludes subsidiary shrines and mandapams at- 
tached to such place.” a 
Here again the emphasis is on the Hindu 
Community. One more conspicuous content 
of the definition is that the temple precints 
include Mandapams attached to the place. 
Such Mandapams take into its fold the ex- 
treme Prakaram as well. Section 2 (2) defines 
‘worship’ as meaning any religious service as 
the bulk of the worshippers may offer, ov 








Kalyan Dass v. State (Ramaprasada Rao J.) 


A.I. R. 


participate in, in accordance with such rules 
and regulations as may be made under the 
Act. Section 4 reads as follows:— 

“The Trustee or other authority in 

charge of a temple shall have power, subject 
to the control of the (State) Government and 
to any rules which may be made by them, to 
make regulations for the maintenance of 
order and decorum in the temple and the due 
observance of the religious rites and ceremo- 
nies performed in the temple but such regula- 
tions shall not discriminate in any way against 
any Hindu on the ground that he belongs to 
a particular caste or sect.” 
The last portion of the above section lays 
emphasis once again on the policy of the 
State and the intention of the Legislature not 
to discriminate in any way amongst Hindus. 
Section 7 is a penal provision and says that 
whoever prevents a Hindu from exercising 
any right conferred by this Act shall be 
punishable etc. Here again there is no men- 
tion about a non-Hindu. It is in the above 
context that the rule making power of the 
challenged authority, namely, the State Gov- 
ernment appears. Such rules shall be for the 
purpose of carrying into effect the provisions 
of the Act in respect of temples. 


17. In exercise of such powers under 
Section 8 rules have been framed. Rule (3) 
was one such rule formulated. It reads as 
follows:— 

“3. The classes of persons mentioned 
hereunder shall not be entitled to enter or 
offer worship in a temple or bathe in or use 
the waters of any sacred tank, well, spring 
or water-course appurtenant to the temple 
whether situate within or outside the 
precincts thereof, or any sacred place 
including a hill or hillock, or a road, 
street, or pathway which is requisite for ob- 
taining access to the temple:— 

(a) Persons who are not Hindus; 

(b) Persons under pollution arising out 
of birth or death in their families; 

(c) Women at such time during which 
they are not by custom and usage allowed to 
enter ternple; 

(d) Drunken or disorderly persons; 

(e) Persons suffering from any loath- 
some or contagious disease: 

f) Persons of unsound mind except 
when taken for worship under proper control 
and with the permission of the executive au- 
thority of the temple concerned; 

(g) Professional beggars.” 

18. On 5-1-1970 the above rule was 
amended by deleting clause (a). Soon there- 
after certain guidelines were issued conse- 
quent upon the omission of clause (a) in 
Rule (3) which were to be followed while 
allowing non-Hindus into the temple; but as 
guidelines by themselves may not have the 
force of law, the present Rule 4-A has been 
added. Rule 4-A reads: 

“Rule 4-A: 

Persons who are not Hindus shall be ad- 
mitted into temples provided: 
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O they are admitted only during the 
time when pooja is not performed. 


(ii) they are permitted to enter into 
Mahamandapam and not to the Arthaman- 
dapam. 

(iii) they inform the temple authorities 
of the object of their visit, obtain a pass and 
enter into the temple with a temple guide or 
if there is no guide a servant of the temple. 


(iv) they abide by the customs and usage 
prevailing in the temple; 


(v) they safeguard the general and spe- 
cial sanctity and honour of the temple; 


(vi) they do not take photographs of 
any part of the temple without the permis- | 
sion of the appropriate authority. 


19. We have already seen that the 
Legislature, in order to respect the policy of 
the Government to avoid discrimination 
amongst Hindus, tried to remove the disabi- 
lity of certain classes of Hindus, who were 
prevented entry into Hindus Temples. But 
this statutory benefit was always intended to 
confer a privilege on “certain classes of 
Hindus” and not on non-Hindus. But the 
impugned rule is sought to be justified on 
the ground of reasonableness, and it is said 
that the guidelines referred to already and 
now incorporated in the rule itself, are suffi- 
cient to allay any fears in the minds of 
Hindus. It is here, the force of practice in 
the temple, already referred to, and which 
are to be treated as matters of religion with- 
in the meaning of Articles 25 and 26 of the 
Constitution of India looms large. It is no- 
body’s case that non-Hindus ever had a right 
to enter Hindu temples not for worship but 
for sight-seeing and as tourists — Hindu 
temples are always treated as places of wor- 
ship and such veneration to the temples, its 
place, rituals, and practices connected there- 
to have become part of the Karmakanda of 
Hindu theology. By way of analogy, it is 
well known that near a Muslim mosque no 
band or music or amusement could pass by 
so as to disturb the peace of the precincts of 
the mosque, no matter whether it is Namaz 
time or not. It is also the practice in 
mosques not to allow non-Muslims at a par- 
ticular place of worship inside the mosque. 
These rules of propriety, being a matter of 
Islamic religion are promptly respected by all 
citizens of India embracing other religions. 
There is positive indicia to hold that if a Hindu 
temple is intended for the spiritual benefit of 
all classes of Hindus and the temple as a 
whole starting from ‘the Gopuram and lead- 
ing to the Dwajasthambam, Arthamandapam, 
Mahamantapam and Garpagraham is to be 
kept undefiled and unpolluted, no non-Hindu 
can for pleasure and social evaluation seek 
entry into such temples. The purpose of such 
entry is totally unconnected with any matter 
of religion known to Hinduism and to 
Hindus. Such entry would negate the very 
object and avowed purpose of the temple 
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entry itself which says that entry into tem- 
ples is available to all classes of Hindus. 
20. It is not as if the intention of 
the Agamas and the accepted practice pre- 
vailing in Hindus temples is to be intolerent 
as alleged in the counter-affidavit; such atti- 
tude only reflects the innate religious cons- 
ciousness of all classes of Hindu worshippers 
that they are protecting the ancient sanctions 
and that they are permitted to do, under the 
provisions of the Constitution of India. This 
attitude is not uncommon in other Religion 
as well. The comparison to places of wor- 
ship amongst Christians is solely inappropriate 
as they never pleaded at any time any ritua- 
listic sanction attached to their Churches pre- 
venting from entering the temple on the 
ground of pollution etc. Again the mere fact 
that in certain temples including the Briha- 
deeswarar temple in Thanjavur certain un- 
holy but unauthorised privileges are en- 
couraged does not make any difference in 
principle. I may usefully refer at this stage 
to the rigour of Hindu ritual practice as re- 
gards the mode and place of worship. In 
Sankaralinga Nadan vy. Raja Rajaswara 
Dorai, 35 Ind App 176 (PC) it was held by the 
Privy Council affirming the judgment of the 
Madras High Court that a trustee who agreed 
to admit into the temple persons who were 
not entitled to worship therein, according to 
the Agamas and the custom of the temple 
was guilty of breach of trust. This has been 
quoted with approval by the Supreme Court 
in AIR 1958 SC 255. Even in the recent 
1972 case the Supreme Court laid stress on 
the importance of modes of worship and 
I add with respect that the place of worship 
also has to be understood in accordance with 
the prescription in the Agamas. If, there» 
fore, it is not unreasonable to assume that 
non-Hindus desiring to enter the temple or 
any portion thereof not for worship and not 
because of their subservience to Hindu theo- 
logy but to view certain paintings or archi- 
tectural expositions in the temple or to study 
the excellence of Hindu Art inside the 
temple, Courts and even our legislation can- 
not convert our temples into archaic objects 


of visual importance intended for public 
exhibition. 
21. Even viewing the subject from 


the prescription of the policy of the Act, 1 
am unable to appreciate how Rule 4-A 
which is challenged in this Writ Petition ser- 






not, in exercise of its rule making power, 
treat the non-Hindu in the abstract as 


Z 
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Hindu, by ignoring the policy and intend- 
ment of the temple entry Act. This is a 
well-known proposition of law. 


22. Though by necessity the media of 
subordinate legislation is thought of so that 
“the child may dwarf the parent”, yet such 
rules made by the rule making body by vir- 
tue of specific statutory authority are always 
subject to the test whether they fall within the 
periphery of the power conferred. As is often 
said, the author of the power is the Legisla- 
ture; the wielder of it is the Government. 
Whether the Government has exceeded the 
statutory mandate is a question of ultra or 
intra vires. The learned Government Pleader 
says that as Rule 3 (a) has been omitted and 
as that rule has been accepted by the Legis- 
lature the later Rule 4-A, which is conse- 
guential has to be upheld. It is accepted law 
that even though the effect of a rule is 
made conditional upon ratification by the ap- 
propriate Legislature and may have received 
such a ratification, it is still open to Courts 

` to find out whether it falls within the true 






Tt is accepted law that changing the essen- 
tial characteristics of an Act is a legislative 
function and this power cannot be delegated 
as that would ‘mean abdication. A subordi- 


by the parent 
might have been omitted. The Legislature 
might have ratified it. That would not ena- 
ble the State Government as delegated au- 
thority to make Rule 4-A which runs cont- 
rary to the policy and intendment of the 
parent Act. 


23. ‘In the light of the discussion as 
above, I am of the view that Rule 4-A is 
ultra vires of the powers of the rule making 
authority and that rule, which is challenged 
herein and said to have been made under 
the powers conferred on the State under Sec- 
tion 8 of the Temple Entry Act, is struck 
down on the ground that it is ultra vires the 
statute and beyond the scope of the delegated 
‘authority conferred by the statute. 


24, The writ petition is, therefore, al- 
lowed. But there will be no order as to costs. 


Petition allowed. 


eed 
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M. Nagalinga Josiar, Petitioner v. The 
Trust for buildings through its present Ma- 


naging Trustee T. K. S. P. Arunachalam 
and others, Respondents. 


Civil Revn. Petn. No. 761 of 1971, Dj- 
17-2-1972, against order of Dist. J., Rama- 
nathapuram at Madurai, D/- 10-2-1971. 

Index Note:— (A) Madras Buildings 
{Lease and Rent Contro) Act (25 of 1949, 
Section 7 — A tenant who was irregular in 
payment of rents must be treated to havo 
wilfully defaulted im spite of the fact that 
he paid the arrears immediately after receipt 


„o£ the notice of termination of his tenancy. 


(Para 
Cases Referred: Chronological Parag 
(1969) 2 Mad LJ 492 = 83 Mad LW 


12, Nagarathinam Pillai v. Maha- 


devier 
(1964) 1 Mad LJ 260, Mahaboob Bibi 
y. Ambrose 
AIR 1954 Mad 1016 = (1954) 2 Mad 
LJ 511, Raju v. Ramaswami Naicker 6 
AIR 1951 Mad 864 (2) = (1951) 1 Mad 
LJ 514, Lingambhotla Subbayya v. 
Subordinate Judge, Vijayawada 8 


T. Ramalingam, for Petitioner; E. Pad- 
manabhan, for Respondents. 
filed 


JUDGMENT :— The tenant has 

this revision petition and he is aggrieved 
that the appellate Court and the court of 
revision have upheld the plea of the respon- 
dent that the petitioner had committed wil- 
ful default in payment of the rent. 


2. The rent receipts filed in this case 
show: that the petitioner had been irregular 
in the payment of rents and that there has 
been a delay of two to three months on 
several occasions. On 22-4-1969 the rese 
pondent issued a notice Exhibit A-1 deter- 
mining the tenancy and complaining of 
arrears of rent for three months. On 12-5- 
1969 the petitioner sent a money order for 
three months’ rent but it was refused. It is 
unnecessary to refer to the subsequent 
money orders. 

3. On these facts the Rent Control- 
ler was reluctant to uphold the plea of wil- 
ful default; but the appellate Court and the 
Court of Revision have accepted that this 
is a case of wilful default. 

4. The learned counsel for the peti- 
tioner relies on the decision of Venkatadri, 
J. in Mahaboob Bibi v. Ambrose, (1964) 1 
Mad LI 260 in which the learned Judge has 
held that it cannot be said that there was 
any wilful default in payment when the ten- 
ant, on coming to know of the application 
filed by the landlord, rushes to Court and 
pays the amount due. 

e As against this decision, the 
learned counsel for the respondent relies on 
the decision of another Single Judge, Ananta- 
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narayanan, C. J. in Nagarathinam Pillai v. 
Mahadevier, (1970) 83 Mad LW 12 in which 


the learned Judge has held that the fact that 
the tenant deposited the rent subsequently 
and quite early, after the inception of the 
proceedings, may serve to extenuate his de- 
fault, in the sense that he might be now 
granted a reasonable time for vacating the 
premises, but that it is not a ground that 
the law can recognise for holding that a 
tenant who deposits such rent is not guilty 
of “wilful default” with regard to the period 
of default preceding the petition for evic- 
tion. The learned Judge has further. ob- 
served that it was very clear from the Act 
that there is no condonation on the part of 


the landlord, merely because he takes the 
rents deposited into Court. I agree with 


this decision. 


6. The learned counsel for the peti- 
tioner has also referred to a decision of 
Rajagopala Ayyangar, J. in Raju V. Rama- 
swami Naicker, (1954) 2 Mad LJ 511 = 
(AIR 1954 Mad 1016) in which the learned 
Judge has stated that, where the case of the 
tenant was that there was an agreement to 
pay rent once in four months, it is impossi- 
ble to see how there can be any default in 
the payment of it before the stipulated time 
had arrived. (No agreement to pay rent in 
two or 3 months has been set under Section 
in this case and this case is not therefore 
relevant for our purposes). On behalf of 
the respondent a decision of a Division 
Bench of this Court in Lingambhotla Sub- 
bayya v. The Subordinate Judge, Vijaya- 
wada, (1951) 1 Mad LJ 514 = (AIR 1951 
Mad 864 (2)) has been referred to, where 
the learned Judges have observed that the 
Courts below went wrong in refusing to 
uphold the plea of wilful default is a case 
where the tenant proved that by long prac- 
tice the house owner did not insist on regu- 
lar monthly payment of rent and that there 
cannot be an agreement under which the 
rent is payable at irregular intervals though 
the landlord may not have been insisting on 
regular payments and was accepting without 
protest the arrears of rent which had accu- 
mulated and that when he chooses to apply 
under Section 7 of the Act, he will be en- 
titled to an order of eviction, if he proves 
that the tenant has not paid or tendered the 
tent by the last day of the month next fol- 
lowing that for which the rent is payable. 

7. I am bound by the Bench deci- 
sion and I am clear that the fact that land- 
lord in this case had been lenient on previ- 
ous occasions in accepting the rent at irre- 
gular intervals does not necessarily show 
that he had condoned the delay. The fact 
that on receipt of the notice of termination, 
the petitioner sent the rent for three months 
by money order may be one of the cir- 
cumstances for consideration in determining 
whether there is wilful default but it cannot 
be the sole consideration or the conclusive 
test in the case. The fact remains that the 
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petitioner has been chronic defaulter in the 
payment of the rents, and I am unable to 
say under the circumstances that the default 
in the payment of rents for 3 months is not 


8. In the result the petition is dis- 
missed, but in the circumstances,. without 
costs. The petitioner is allowed six months’ 
time for vacating the premises but on con- 
dition that he deposits into the Rent Con- 
trol Court all the proved arrears till this 
date within a month from today, failing 
which, he will be evicted forthwith. 

Petition dismissed. 
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RAMAPRASADA RAO, J. 


N. Pappu Reddiar and others, Peti- 
tioners v. The Regional Transport Authority, 
Salem and others, Respondenis. 


Writ Petns. Nos. 2025, 2534 (W. P. No. 
2534.of 1971 converted to C. R. Petition 637 
of 1972 as per order DJ- 7-1-1972 in W. M. 
eg of 1971) and 2916 of 1971, D/- 12- 


Index Notes-— (A) Motor Vehicles Act 
(1939), Section 57 — Grant of permit — 
Application for, unaccompanied by evidence 
of payment of fee — Authority, whether 
can consider application. (X-Ref:— S. 46). 
oT S. 68 — Rules under — R. 153-B 
iii). 
Brief Note:— (A) An application for 
grant of stage carriage permit under Section 
57 unaccompanied by evidence of payment 
of prescribed fee is no application in the 
eye of law and the Authorities have no 
jurisdiction to entertain the same. W. P. No. 
3648 of 1967, Rel. on. AIR 1970 SC 1926, 
Distinguished. (Para 
Cases Referred: Chronological Paras 
AIR 1970 SC 1926 = (1970) 2 SCR 
319, Maharashtra State Road Trans- 
port Corpn. v. Babu Goverdhan Re- 
gular Motor Service, Warora 

(1959) 1 All ER 286 = (1959) 2 WLR 
194, Ealing Corpn. v. Jones 


M. A. Sadanand and G. R. Lakshma- 
nan and others, for Petitioner; T. Sathiadev, 


Asstt. Govt. Pleader and others, for Respon- 
dents. : 


ORDER :— In W. P. Nos. 2025 and 
2916 of 1971 writs of prohibition are sought 
and in W. P. No. 2534 of 1971, now con- 
verted into a Civil Revision Petition, a writ 
of certiorari is asked. It is agreed that the 
facts in W. P. No. 2534 of 1971 as it was 
originally filed may be looked into for pur- 
poses of appreciating the contentions of 
parties. The petitioner is a transport ope- 
tator. The Regional Transport Authority, 
Salem, invited applications under Section 57 
(2) of the Motor Vehicles Act for the grant 
ee Sone a Mee ee 


BQ/CQ/A786/73/GKC 





272 Mad. [Prs. 1-3] 


of stage carriage permit on the Town Ser- 
vice route Namakkal to Ponneri and fixed 
the last date for receipt of applications in 
due form as December 11, 1970. The peti- 
tioner and four others, including the 1st res- 
pondent, were applicants for the grant. It 

common ground that the petitioner sent 
the application in due form as also the neces- 
sary proof of payment of the prescribed fee 
which should accomany such applications. 
Thereafter the applications ‘were notified 
under Section 57 (3) of the Act and in the 
said notification it was made clear that the 
Ist respondent did not pay the prescribed 
fee. The notification under Section 57 (3), 
as usual, invited representations and fixed 
December 31, 1970, as the last date for fil- 
ing such representations. It is also not dis- 
puted that the 1st respondent did not pay 
the prescribed fee prior to the December 11, 
1970, but is said to have paid the same only 
on December 30, 1970. The petitioners and 
others who were applicants and who were 
therefore obliged to make representations on 
the date of hearing, namely, December 31, 
1970, brought to the notice of the Regional 
Transport Authority about the defect in the 
application of the {st respondent. But the 
Regional Transport Authority entertained 
the application of the Ist respondent and 
granted the permit to the ist respondent. 
The claim of the petitioner is that even in 
the award of marks under Rule 155-A of 
the Madras Motor Vehicles Rules, the Re- 
gional Transport Authority did not properly 
apply the rule or the guidelines set in Sec- 
tion 47 of the Act. But in these proceed- 
ings the merits have not been canvassed and 
it is therefore unnecessary for me to deal 
with it. As against the grant made by the 
Regional Transport Authority in favour of 
the 1st respondent the petitioner filed an 
appeal before the State Transport Appellate 
Tribunal the 2nd respondent herein, and 
again reiterated that the application was not 
in due form and was defective ab initio as 
the prescribed fee has not been paid within 
the period of limitation prescribed. But the 
State Transport Appellate Tribunal confirm- 
ed the grant in favour of the Ist respon- 
dent and it appears that it decided the ap- 
peal even on merits against the petitioner. 
The present Writ Petition now converted 
into a Civil Revision Petition is directed 
against the order of the State Transport Ap- 
pellate Tribunal in that the Appellate Tribunal 
ignored the main noticeable feature in the 
case that the application of the 1st respondent 
itself was defective and therefore was not 
maintainable by the original authority and 
if the defect goes to the root of the matter, 
there was no jurisdiction for either the ori- 
ginal authority or the appellate authority to 
hear the representations of the Ist respon- 
dent on such a defective application and 
decide thereon. The facts are similar in the 
other two Writ Petitions excepting for the 
nature of the route and the different dates 
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prescribed for the forwarding of the appli- 
cation and entertainment of the representa- 
tions thereon. Those petitions are for the 
issue of Writs of prohibition restraining the 
original authority from entertaining the de- 
fective application in the sense that the 
prescribed fee was not paid in the first 
instance as called for and that representations 
on such a defective application cannot be 
heard on the only ground that the payment 
has been made before the date of hearing 
of the representations. 


2. The main contentions of the peti- 
tioner are that the petitioner is aggrieved 
because his rights as an operator and as 
an applicant are jeopardised if he is set 
against an applicant whose application is 
defective in the eye of law and as prescrib- 
ed by the Act and the rules made thereunder 
and such a defect goes into the very root 
of the matter resulting in lack of jurisdic- 
tion on the part of the original authority 
to entertain the said application. The second 
objection is that Rule 153-B (ii) framed 
under the Motor Vehicles Act in the State 
of Madras is imperative and non-compli- 
ance with the same as provided therein 
makes the application defective ab initio 
and hence it is no application at all on which 
a decision could be taken after the same is 
entertained. The third objection is that the 
prescription as to time is mandatory and 
non-compliance with it is fatal to the appli- 
cation and consequently it cannot be looked 
into for any purpose. Contending contra 
learned counsel for the respondents will say 
that the rule is only directory and on a 
strict reading of the rule it is seen that if a 
treasury receipt is produced on or before 
the date of the receipt of the representa- 
tions specified in the publication under Sec- 
tion 57 (3) of the Act, then such an appli- 
cation is entertainable and a decision could 
be taken thereon notwithstanding the initial 
defect in the application, namely, it was not 
accompanied by the prescribed fee when it 
was presented as directed. Factually it is said 
that this argument was not put forward in 
the manner it is done before this court and 
therefore such an objection ought not to be 
entertained. Lastly, it is contended that the 
petitioner in each of these petitions cannot 
be said to be a person aggrieved. 


3. I shall briefly refer to the rele- 
vant statutory provisions. Section 46 of the 
Motor Vehicles Act, dealing with applica- 
tion for stage carriage permit, prescribes 
certain particulars and the manner in which 
such application has to be made to the ap- 
propriate authority. Section 46 (f) is residu- 
ary in nature as it refers to such other 
matters as may be prescribed. Under Section 
68, the State Government is given the power 
to make rules for the purpose of carrying 
into effect the provisions of the Act. Inter 
alia the rule making power includes the 
prescription of a fee to be paid in respect 
of applications for permits and Section 68 
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(2) (c) prescribes the forms to be used for 
such purposes. In the form prescribed, one 
of the items enumerated therein runs as 
follows: 


“I/We enclose 

ney-order receipt for Rs. ........++ 
prescribed fee.” 
It is not in dispute that the court-fee has been 
prescribed as Rs. 250/- for such applications 
for the grant of permits. Rule 153-B (ii), 
made in 1965, which is relevant for our pur- 
poses, may be extracted for ready refer- 
ence: 

“Where an application for the grant of 

or the counter-signature of a stage carriage 
permit or a public carrier’s permit made in 
the prescribed form, but not accompanied 
by the prescribed fee shall not be rejected 
on that account, but the omission shall be 
specifically pointed out in the publication 
of the application to be made under sub- 
section (3) of Section 57 of the Act so that 
the applicant may have an opportunity of 
submitting a Treasury receipt for the pres- 
cribed fee on or before the date for the 
receipt of representation specified in the 
publication, failing which the application 
will stand rejected:” 
This rule undoubtedly contemplates that an 
application for the grant of a stage carriage 
permit amongst others should be accompa- 
nied by the prescribed fee, but negatively 
jt is stated that if it is not so accompanied 
it shall not be rejected on that account, but 
the omission shall be specifically pointed out 
in the notification under sub-section (3) of 
Section 57 so that the applicant may have 
an opportunity of bridging the gulf by sub- 
mitting the treasury receipt for the prescrib- 
ed fee on or before the date for the receipt 
of the representations. In the light of the 
above statutory provisions the contentions 
have to be considered. 


4, Undoubtedly the petitioner is a 
person aggrieved. If his other main conten- 
tion that the application for grant is not 
entertainable is accepted, then it is clear that 
by the presence of such applicant in the 
proceedings and further consideration of his 
representations by the appropriate authori- 
ties compels him to answer the same and 
also take the risk of being screened if the 
unqualified representator has better qualifi- 
cations. The induction into the field of 
hearing in a quasi-judicial proceeding of a 
party who cannot be a party and who has 
no right to make representations and who has 
the chance of stealing a march over other 
applicants who have an indisputable right of 
audience, certainly prejudices the other ap- 
plicants. In this sense the legal rights of the 
other applicants are affected since the pro- 
ceedings and the ultimate decision in the 
presence of the other party who cannot re- 
present, really deprived them of something 
and has adversely affected them—See Ealing 
Corpn. v. Jones, (1959) 1 All ER 286. I am 
therefore of the view that the petitioner in- 
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each of these petitions is not a person who 
is merely dissatisfied with the decision but 
one whose legal right has to an appreciable 
extent been affected. 

5. The next question is whether 
the introduction of the expression “submit- 
ting a treasury receipt on or before the date 
for the receipt of representation” in Rule 
153-B (ii) creates such a departure from the 
sense of the text of the body of the rule or 
the conditions set out in the prescribed form 
for the application of grant, which would 
enable the Regional Transport Authority to 
entertain an application, under which the 
applicant paid the fee belatedly. Undoubted- 
ly the Form prescribes that the fee should 
be paid by one or the other of the modes 
expressly mentioned. One such method of 
payment of fee is to produce the challan 
for payment and to forward the challan 
along with the application. This is a nor- 
mal incident. If the challan accompanies 
the application, there is no difficulty. The 
other three methods of payment (viz.) cash, 
cheque or Money Order receipt postulates 
remittance of the fee as prescribed, prior to 
the forwarding of the application. The 
the 
Treasury challan is submitted on or before 
the date of receipt of the representation spe- 
cified in the publication made under Sec- 
tion 57 (3). The petitioner’s case is that 
such a challan if it evidences payment of 
fee beyond the date originally fixed for sub- 
mission of applications for the grant, then 
it is one which is not contemplated in law. 
The fee prescribed is just like court-fee pay- 
able under the Madras Court Fees Act. No 
plaint, appeal, memorandum or any other 
paper which has to be duly stamped is re- 
ceived administratively, mor such records 
considered by courts for a decision. There- 
fore an application for which the necessary 
fee has not been paid as directed is no ap- 
plication at all. The quasi-judicial autho- 
tity which has to decide on such a record 
has no jurisdiction to look into it as it has 
only one option left to it, namely, to reject 
it. Rule 153-B has the force of law as it 
prescribes one of the particulars and the 
manner in which applications for stage 
carriage permit have to be made, under Sec- 
tion 46 of the Act. That rule contemplates 
Tejection of the application if the treasury 
receipt evidencing payment of fee is not 
produced before the representations are 
heard. Therefore it has to be considered 
whether payment of fee into the Treasury 
after the date fixed for submitting applica- 
tions and a challan in token thereof is suffi- 
cient compliance of the prescription. If 
this contention is accepted. then we will be 
introducing something new into the rule, 
which courts cannot do. The jast portion 
of Rule 153-B (ii), though essentially enabl- 
ing has a significance as well. The treasury 
challan referred to therein can only refer 
to the payment made prior to the date fixed 
under Section 57 (2). If that were not so, 
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anomalous results may follow. A person 
may apply for the route and make a decision 
whether to pursue the same or not till the 
date of hearing of the representations under 
Section 57 (3). He can pay the fee a day 
or two before the date fixed under Section 
57 (3) and qualify himself to make repre- 
sentations along with others who strictly fol- 
lowed the mandate of paying the fee on or 
before the date fixed under Section 57 (2). 
Sections 57 (2) and 57 (3) subserve two dif- 
ferent purposes. The date fixed under Sec- 
tion 57 (2) is the date on or before which 
the prescribed fee has to be paid. Section 
57 (3) read with Rule 153-B (ii) enables the 
applicant to produce the treasury challan, 
if it has not been enclosed already, on the 
date of hearing of representations made 
under Section 57 (3). But for this, there is 
no departure from the strict mandate in 
the date of payment of the prescribed fee. 
There may be cases where the applicant for 
reasons beyond his control is unable to get 
the challan, though he made the payment, 
before he forwarded his application under 
Section 57 (2). In those cases he is remind- 
ed of the defect in the application and he 
is given an opportunity to rectify the same 
and qualify himself to make representations 
by producing the challan. This challan ob- 
viously confirms the earlier lawful payment 
of fee. If the fee is paid beyond the date 
fixed under Section 57 (2), then it is no pay- 
ment of fee as prescribed or as required. 
Ismail, J., had to consider a similar aspect 
in W. P. No. 3648 of 1967 M/s. Swami 
Naidu and Co. v. Regional Transport Au- 
thority, Coimbatore. The rule which came 
up for consideration was Rule 148-A which 
reads as follows: 

“An appeal under Section 64 or an ap- 
plication under Section 64-A of the Act 
shall be in the form of a memorandum in 
duplicate setting forth concisely the grounds 
of objection to the order which is the sub- 
ject-matter of the appeal or the application 
and shall be accompanied by the original or 
a certified copy of the order and a Treasury 
receipt for the fee prescribed for the appeal 
or application as the case may be.” 

In a situation where the fee prescribed for 
the appeal has not been paid before the ex- 
piry of the period of limitation and when 
a challan evidencing such payment but be- 
yond the prescribed date was produced, the 
learned Judge held that the appellate au- 
thority was right in dismissing the appeal 
and observed that the fee should have been 
paid on or before the date on which the 
appeal should have been filed and as there 
was no such payment, there has not been a 
proper presentation of the appeal. The de- 
cision in the Maharashtra State Road Trans- 
port Corporation v. Babu Goverdhan Regu- 
Jar Motor Service, Warora, AIR 1970 sc 
1926 is not apposite to the facts of the in- 
stant case. That was a case where there was 
no provision for rejection of an application 
for grant of a stage carriage permit on the 
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only ground that the application was defec- 
tive for want of full particulars. The Sup- 
reme Court in such circumstances said: 


. “We are unable to find any provision 
in the statute giving a power to the trans- 
port authorities to reject an application sum- 
marily on that ground; but, we have al- 
teady emphasized that the application must 
give the necessary information on the vari- 
ous particulars and matters enumerated in 
the form prescribed for such purpose. It is 
to the interest of the applicant himself to 
give full and clear information because he 
stands the risk of the permit not being grant- 
ed to him for lack of information on cer- 
tain matters. But this is quite a different 
thing from the power of the authority to 
reject an application forthwith on the ground 
that the application is defective.” 

In our case the authority has the power to 
Teject the application if the fee is not paid. 
Not only for the reason that there is such 
an express provision here but also because. 
such an application, unaccompanied by evi- 
dence as to payment of the prescribed fee, 
is no application in the eye of law, I am 
of the view that the authorities were not 
justified in law to entertain the same and 
make a decision thereon. 


6. With the above background it is 
not quite necessary to deal fully with the 
factual contentions that the objection in the 
form stated in this Court has not been rais- 
ed earlier. This position is no doubt deni- 
ed by the petitioner. Even otherwise if 
there, is no jurisdiction for the Regional 
Transport Authority or the appellate autho- 
tity to entertain the application and deal 
with it, any order- passed thereon should be 
deemed to be non est and unenforceable. 
In this view the rule nisi is made absolute 
in each of these petitions. The order of the 
appellate authority in W. P. No. 2534 of 
1971 is set aside and the matter is remitted 
to the file of the Regional Transport Au- 
thority, Salem, to deal with the applications 
for the grant of stage carriage permits on 
the Town Service route in question without 
considering the application of the respon- 
dent and hearing his objections. In so far 
as W. P. Nos. 2025 and 2916 of 1971 are 
concerned, writs of prohibition as prayed 
for shall issue. There will be no order as 
to costs. 

Order accordingly. 


AIR 1973 MADRAS 274 (V 60 C 82) 
ISMAIL, J. 
Thanthoni Naicker, Appellant v. Kup- 
pammal and others, Respondents. 
Second Appeal No. 1652 of 1969, Dj- 
13-12-1971. against decree of Sub-J. Vellor, 
in Appl. No. 297 of 1967. 
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Index Note:— (A) Hindu Succession 
Act (1956), Section 11 — Where the deceas- 
ed had left behind one brother and five Sis« 
ters every ome of them will get one-sixth 
share each. AIR 1970 SC 1714 and (1971) 
84 Mad LW 724, Followed. @ara 2) 


Cases Referred: Chronological Paras 
AIR 1970 SC 1714 = (1970) 2 SCR 
294, Satyacharan v. Urmila 
(1971) 84 Mad LW 724 = (1972) 1 
Mad LI 25, Rangasami Gounder v. 
Rakkayee Ammal ` 
AIR 1963 Mad 255 = (1963) 1 Mad 
LJ 254, Arunachalathammal v. Rama- 
chandra Pillai 


R. Ramamurthi, for Appellant; R. Sun- 
daralingam and K. Jayaraman, for Respon- 
dents. 


JUDGMENT ;s— The defendant in 
O. S. No. 39 of 1965, on the file of the 
court of the District Munsif, Ranipet, who 
succeeded in part before the trial Court but 
lost before the first appellate Court, is the 
appellant herein. The matter in second ap- 
peal lies within a very narrow compass, The 
suit properties admittedly belonged to one 
Thiruvengada Naicker, brother of the ap- 
pellant and the respondents herein. _ The 
respondents, who are five in number, insti- 
tuted the suit for partition and separate 
possession of their five-sixths share in the 
suit properties. The, contention of the ap- 
pellant was that the respondents were not 
entitled to five-sixth share and that if at all 
they were entitled to only one half of the 
suit properties jointly, the other half be- 
longing to the appellant. The learned Dis- 
trict Judge who tried the suit accept- 
ed this case of the appellant, while the learn- 
ed Subordinate Judge, Vellore, on appeal, 
rejected this case and directed that the res- 
pondents and the appellant will divide the 
properties equally, the respondents, five in 
number, together taking five-sixths shares and 
the appellant taking one-sixth share. For 
coming to this conclusion, he followed the 
decision in Arunachalathammal v. Rama- 
chandra Pillai, (1963) 1 Mad LJ 254 = 
(AIR 1963 Mad 255). It is the correctness 
of this conclusion of the learned Subordi- 
nate Fudge that is challenged before me 
in second appeal. 

2. The matter has to be decided hav- 
ing regard to the language of Section 11 of 
the Hindu Succession Act, 1956, read with 
the schedule. Section 11 states:— 

“The property of an intestate shall be 
divided between the heirs specified in any 
one entry in class IE of the schedule so that 
they share equally.” 

Class If of the schedule contains 
entries, such as— 

“J, Father 

If. (1) Son’s daughter’s son 

(2) Sons daughter’s daughter, 
(3) Brother, 
(4) Sister, 


several 
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TIL (1) Daughter’s son’s son 
(2) Daughter's son’s daughter, 
(3) Daughter’s daughter’s son, 
(4) Daughter’s daughter, 
TV. (1) Brother’s son 
(2) Sister’s son, 
(3) Brother’s daughter, 
(4) Sister’s dapghter. 
V. Father’s father; father’s mother 
VI. Father’s widow; brother’s widow 
VII. Father’s brother; father’s sister 
VIII. Mother’s father; mother’s mother 
IX. Mother’s brother; mother’s sister.” 
The controversy is what exactly is the scope 
of the expression ‘entry’ that occurs in Sec- 
tion 11, whether it denotes only the group 
of persons represented by the Roman nume- 
rals or the persons referred to by Arabic 
numerals. This question was considered by 
the Supreme Court in Satyacharan v. Ur- 
milla, AIR 1970 SC 1714, and the Supreme 
Court held that the expression ‘entry’ occur- 
ring in Section 11 denotes all the persons 
covered by the Roman numerals. I have 
followed that decision in my judgment in 
Rangasami Gounder v. Rakkayyee Ammal, 
(1971) 84 Mad LW 724. Mr. Ramamurthi, 
the learned counsel for the appellant points 
out that in those two cases the exclusion of 
the one by the other was considered; and 
the question whether the persons belonging 
to two groups take the property equally as 
two separate groups or all of them take the 
property equally as individuals, has not 
been considered. I am of the opinion that 
the implication of the decision of the Sup- 
reme Court as well as my decision is that 
all the persons coming within the particular 
entry, take the property equally as between 
themselves and not that the appellant here- 
in belonging to the group or unit of a ‘bro- 
ther’ shares the property equally along with 
the respondents belonging to a single group 
or unit of ‘sister’ of the deceased. This con- 
clusion flows from the language of Section 
11 itself which states that the property shall 
be divided between the heirs specified in the 
entry so that they share equally. The ex- 
pression ‘they share equally’ will refer to 
the individual heirs and not to any particu- 
lar group of heirs constituting as one unit. 
Tf so, the conclusion is irresistible that the 
learned Subordinate Judge was right in 
holding that the five respondents, together, 
will be entitled to five-sixths share and the 
appellant, to only one-sixth share. 


3. The second appeal, therefore, 
fails and is dismissed. There will be no order 
as to costs. No leave. 


Appeal dismissed. 
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K. VEERASWAMI, C. J. AND PAUL, J. 


T. G. Appanda Mudaliar, Appellant v. 
The State of Madras, Respondent. 

Writ Appeal No. 129 of 1967, D/- 22- 
11-1972, against judgment of Ramakrishnan 
a B W. P. No. 1525 of 1964 ete., Dj- 15-3- 


Index Note:— (A) T. N. Hindu Reli- 
gious and Charitable Endowments Act, 1959 
(22 of 1959), Section 2 (1) — Extension to 
Jain institutions — Action not arbitrary. 

Brief Note:— (A) Except Section 2 (1), 
there is no other provision in the Madras 
Hindu Religious and Charitable Endowments 
Act for extending the same to Jain religious 
institutions, and therefore question of in- 
voking the more drastic of the alternative 
remedies available does not arise. (Para 3) 

Index Note:-— (B) T. N. Hindu Religi- 
ous and Charitable Endowments Act, 1959 
(22 of 1959), Section 1 (3) — Notification 
of extension under — Validity. 

Brief Note:— (B) Held that the trustees 
of the Jain institution concerned did not 
maintain accounts properly, failed to invest 
its surplus funds in Banks and used them 
for their personal expenses and hence the 
decision to extend the Act to that institu- 
tion was not arbitrary. (Para 2) 

Index Note:— (C) T. N. Hindw Religi- 
ous amd Charitable Endowments Act, 1959 


(22 of 1959), Section 1 — Jain temple was 


not a denominational institution — Act 
could be extended to it. @ara 2) 


. V. Vedantachari for R. Sundaralingam 
and N. Vanchinathan, for Appellant; Govt. 
Pleader, for Respondent. 


K. VEERASWAMI, ©. J.:— Sri Dee- 
panayakaswami temple in Nannilam taluk, 
Tanjavur District is a Jain institution. By a 
notification of Government dated the 8th 
October, 1960, the appellant was called up- 
on to show cause whv the provisions of the 
Tamil Nadu Hindu Religious and Charitable 
Endowments Act, 1959, should not be ex- 
tended to it. A schedule to the notification 
listed the ground on which the proposal to 
apply the Act was made. Objections were 
preferred by the appellant; but they did not 
find acceptance. The result was that the 
Act was made applicable to the institution. 
The Government vurported to exercise its 
power, in this regard, under Section 2 (1) of 
the Act. There is no complaint that the 
procedure prescribed by the proviso to the 
sub-section has not been adopted in this 
case. A petition by the appellant under 
Art. 226 of the Constitution questioning the 
validity of the notification failed. Hence this 
appeal by the trustee. 


2. Two points, which were urged 
before Ramakrishnan J. are reiterated be- 
fore us. The first is that sub-section (1) of 
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Section 2 confers an arbitrary power, inas- 
much as it does not prescribe the criteria 
with reference to which it should invoke the 
power. We do not accept this contention 
as sound. The Act is intended to amend 
and consolidate the law relating to the ad- 
ministration and governance of Hindu Reli- 
gious and Charitable Institutions and en- 
dowments of the State and it applies to all 
Hindu public religious institutions and en- 
dowments with certain exception mentioned, 
Normally, the expression “Hindu Religious 
and Charitable institutions and endowments” 
would take within its fold also Jain institu- 
tions. But the explanation to sub-section 
(3) of Section 1 excludes such institutions 
from the purview of the Act. It is in this 
context we have to approach the place for 
sub-section (1) of Section 2. While prima 
facie the Act is not made applicable to Jain 
institutions and endowments, there may be 
grounds which make it necessary for appli- 
cation of the Act to such institutions and 
endowments. The proviso which bas to be 
Tead with sub-section (1) of Section 1 pres- 
cribes a procedure of notifying and giving 
time for objections and considering the 
same. That will be a sufficient safeguard. 
In the instant case, the reasons given in the 
notification for the proposal to extend the 
Act to the institutions here in question are 
that the accounts were not maintained pro- 
perly, that surplus funds of the temple were 
not invested in Banks and that temple funds 
were being utilised for the personal expen- 
ses of the trustee. Hardly can it be said 
that the notification proposing to apply the 
Act to the instituion in the circumstances is 
arbitrary. We are clear that the institution 
cannot be regarded as a denominational in- 
stitution either. 


3. The next contention which is 
equally pressed before us is that, where there 
are two remedies, one general and the other 
specific as in Section 2 (1) of the Act, and 
one of which is more drastic than the other 
and no guidance has been given statutorily 
as to when one or other of the procedure 
has to be invoked, the power under Section 
2 (1) is liable to be struck down as arbi- 
trary. We fail to appreciate this contention. 
There are no two remedies at all given by 
the statute. All that Section 2 (1) contem- 
plates is that the Government may, by noti- 
fication, extend the provisions of the Act to 
Jain public religious institutions and endow- 
ments. Extension of the Act to such insti- 
tutions cannot be done by any other remedy. 
There is no other provision de hors Section 
2 (1) to make the Act applicable to the in- 
stitution. This is not, therefore, a case 
where there are two remedies available. 


4. The appeal fails and is dismissed. 
No costs. : 
Appeal dismissed. 
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AIR 1973 MADRAS 277 (V 60 C 84) 
ISMAIL AND PALANISWAMY, JJ. 

The Madras State Bhoodan Yagna 
Board, Madurai, Appellant v. Subramania 
Athithan and others, Respondents. 

Appeal No. 604 of 1965, D/- 18-9-1972, 
against decree of Sub-J., Tuticorin, in O. S. 
No. 31 of 1963. 

Index Note:— (A) Hindu Law — Gift 
by Manager for “pious purpose” — Only 
small portion of the joint property cam be 
gifted off by Manager: he has no absolute 
authority to make gift solely out of charity. 
(AIR 1964 SC 510, Ref. to.) (@ara 2) 

Index Note-— (B) Hindu Succession 
Act (30 of 1956), Section 30 — Power to 
alienate cannot extend to gift imter vives of 
undivided share. (Para 3) 

Index Note:— (C) Madras Bhoodan 
Yagna Act (15 of 1958), Section 16 — Do- 


nation onder must be by owner of “his 
land.” (Para 4) 
Index Note-— (©) Madras Whoodan 


Yagna (Amendment) Act (36 of 1964), Sec- 
tion 11, Proviso 3 — Donation can be com- 
sidered by the Board only if document is 
registered umder Proviso 1. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1964 SC 510 = (1964) 4 SCR 
497, Guramma Bhratar v. Mallappa 
Chanbasappa $ 
S. Mohan and K. Alagirisami, for Ap- 
pellant; S. Rathnaswami, for Respondents. 


PALANISWAMY, J.:— The Madras 
State Bhoodan Yagna Board, represented by 
its Chairman, the 8th defendant in O. S. 31 
of 1963, on the file of the Court of the Sub- 
ordinate Judge of Tuticorin, is the appel- 
lant. Plaintiffs 1 to 3 are the sons and the 
fourth plaintiff is the wife of the first de- 
fendant. The suit was laid for partition of 
the plaint properties into four shares and 
for allotment of three shares to plaintiffs 1 
to 3 with provision for maintenance of the 
` fourth plaintiff and for the marriage expen- 
ses of the daughter of the first defendant. 
The first defendant executed three gift deeds, 
viz., Exs. B-1 to B-3, all on 29-10-1954 in 
favour of the Bhoodan Yagna _ started by 
Acharya Vinobaji in respect of certain 
family properties. The main contest was re- 
garding the validity and binding nature of 
these gift deeds. The plaintiffs contended 
that these gift deeds were not binding upon 
them and that plaintiffs 1 to 3 were entitled 
to their shares in the items covered by these 
gift deeds. The appellant contended that 
the gift deeds were made by the first defen- 
dant for charitable purposes and that the 
extent covered by the gift deeds was small, 
compared to the total extent possessed by 
the joint family and that therefore the gift 
deeds were valid. It was also contended on 
behalf of the appellant that the plaintiffs 
were not entitled to impugn the gifts by 
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reason of certain provisions of the Madras 
Bhoodan Yagna Act (Act XV of 1958). The 
trial Court negatived these contentions and 
granted a decree for partition of the plaint 
properties with a direction that the mainten- 
ance provision for the fourth plaintiff and 
the provision for expenses for the marriage 
of the sister of plaintiffs 1 to 3 will be made 
in the final decree proceedings. Hence, this 
appeal. 


2. It is not in controversy that the 
properties covered under Exs. B-1 to B-3 are 
joint family properties. Ex. B-1 relates to 
items 9 and 10 of plaint I schedule; Ex. B-2 
relates to item 2 of plaint IXI schedule and 
Ex. B-3 relates to item 2 of plaint IV sche- 
dule. The contention of the plaintiffs is 
that the value of the properties covered by 
these gift deeds is about one third of the 
total value of the joint family properties, 
whereas according to the appellant, the 
value would be about one-fifth of the total 
value of the joint family properties. Even 
if the gifted properties represent only one- 
fifth of the value of the joint family proper- 
ties, the question is, whether the first defen- 
dant had power to make these gifts. The 
law on the subject is well settled. The Sup- 
reme Court in Guramma Bhratar v. Mal- 
lappa Chanbasappa, AIR 1964 SC 510 had 
dealt with this aspect elaborately and after 
referring to the texts on the subject and the 
case Jaw, it observed at pages 516 and 517 
thus:— 

“But what we are concerned with in 
this case is the power of. a manager to make 
a gift to an outsider of a joint family pro- 
perty. The scope of the limitations on that 
power has been fairly well settled by the de- 
cisions interpreting the relevant texts of 
Hindu law. The decisions of Hindu law 
sanctioned gifts, to strangers by a manager 
of a joint Hindu family of a small extent 
of property for pious purposes. But no au- 
thority went so far, and none has been plac- 
ed before us, to sustain such gift to a stran- 
ger however much the donor was beholden 
to him on the ground that it was made out 
of charity. It must be remembered that the 
Manager has no absolute power of disposal 
over joint Hindu family property. The 
Hindu Law permits him to do so only with- 
in strict limits. We cannot extend the 
scope of the power on the basis of the wide 
interpretation given to the words ‘pious pur- 
poses’ in Hindu Law in a different context. 
In the circumstances, we hold that a gift 
to a stranger of a joint family property by 
the Manager of the family is void.” 

In view of this decision, it is not at all ne- 
cessary to connsider whether the extent of 
the property gifted by the first defendant in 
favour of the 8th defendant is reasonable or 
out of proportion. Even if that question 
arises, we are of the view that the first de- 
fendant had no right to make a gift of a 
large extent of such value as representing 
one-fifth of the total value, even according 
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to the case of the 8th defendant. The evi- 
dence of D. Ws. 2 to 6 is that the total 
value of the plaint schedule properties would 
be about Rs. 1,64,000 and the value of the 
items covered by Exs. B-1 to B-3 would be 
about Rs. 37,000. Even if we accept the 
value as given by D. Ws. 2 to 6, it would 
be seen that the value of the items covered 
by Exs. B-1 to B-3, is not small, when com- 
pared to the total value of the joint family 
property, and therefore, on this view also, 
the gifts will have to fail. 

3. Mr. Alagiriswami, appearing for 
the appellant, contended that the gifts made 
by the first defendant would be valid at 
least to the extent of his share in the joint 
family properties. His submission is that 
under the Hindu Succession Act, the first 
defendant is entitled to make a will of his 
property and if, on the death of the 
defendant, such a will can take effect, there 
is no reason for not applying the same prin- 
ciples to a case of gift by the first defen- 
dant. It is true that Section 30 of the Hindu 
Succession Act confers power upon a mem- 
ber of a joint family to make a will in res- 
pect of his interest in the joint family pro- 
perty. But that principle cannot be extended 
to a case of a gift, which is a transaction 
inter vivos, unless the statute itself specifi- 
cally recognises it. Section 4 of that Act 
which sets out the overriding effect of that 
Act merely provides that any text, rule or 
interpretation of Hindu Law or any custom 
or usage as part of that law in force imme- 
diately before the commencement of that 
Act shall cease to have effect with respect 
to any matter for which provision is made 
in that Act. That Act has not made any 
provision for making a gift by a manager of 
a joint family of his interest in the joint 
family property and as such Section 30 does 
not avail to the appellant and we are clearly 
of the opinion that the gifts by the first de- 
fendant are invalid even as regards his inte- 
tests in the joint family properties. 


4. The next contention urged by Mr. 
Alagiriswami is that the plaintiffs did not 
take steps to have the gift deeds set aside 
under the provisions of the Madras Bhoo- 
dan Yagna Act, 1958, and that, therefore, 
the suit was not competent so far as the 
items covered by the gift deeds are concern- 
ed. The assumption underlying this argu- 
ment is without substance. Section 16 of 
the Madras Bhoodan Yagna Act dealing 
with donation of the land inter alia says 
that notwithstanding anything to the con- 
trary contained in any other law for the 
time being in force, any owner may by dec- 
Jaration made in the prescribed manner, 
donate his land for the Bhoodan Yagna. It 
is only if a donation satisfies this require- 
ment, the other provisions regarding declara- 
tion, hearing of objections and taking pro- 
ceedings to have the declaration set aside 
would arise for consideration. In the instant 
case, the first defendant was not the owner 
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of the lands, and as the lands were not his 
lands within the meaning of the expression 
‘his land’ occurring in Section 16 (1) (a), the 
other provisions of the Act are not attract- 
ed and the plaintiffs need not follow the 
porcedure laid down in the said Act. The 
trial Court was therefore right in holding 
that the plaintiffs were entitled to ignore the 
gifts and ask for their share in the gifted 
lands, i 
5. There is also the further fact that 
the lands could not have been considered to 
be vested in the Board, as the copy of the 
order confirming declaration were not regis- 
tered as contemplated by the third proviso 
to Section 11 of the Madras Bhoodan Yagna 
(Amendment) Act, 1964 (Madras Act 
of 1964), which states that notwith- 
standing anything contained in Section 11 
or sub-section (5) of Section 17 of the Prin- 
cipal Act, as in force immediately before the 
commencement of that Act (Act XXXVI of 
1964) the right, title and interest of the donor 
in such land shall stand transferred to and 
vest in the State Board or the Sarvodaya 
Panchayat, as the case may be, only on 
registration of the copy of the order under 
the first proviso. In this case, there is no 
evidence to show that such a copy of the 
order was so registered. 


6. In the result, the appeal fails and 
is dismissed. There will be no order as to 


costs, 
Appeal dismissed. 
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K. VEERASWAMI, C. J. AND 
RAGHAVAN, J. 

Varadaraja Gounder and others, Peti- 
tioners v. The State of Tamil Nadu and ano- 
ther, Respondents. 

Writ Appeals Nos. 101 to 103 of 1972, 
D/- 23-10-1972. 

Index Note:— (A) Letters Patent (Mad- 
ras), Clause 15 — Acquisition proceedings 
starting in 1960 — In 1966 State invoking 
Section 17 of L. A. Act, dispensing appli- 
cation of Section 5-A thereof — Writ appli- 
cation filed in 1970 —- Delay held fatal to 
grant of writ. (Para 2) 

R. Krishnamurthi and D. Raju, for Ap- 
pellant; Govt. Pleader, for Respondents. 

K. VEERASWAML C. J.:— But for 
the long delay of nearly three years on the 
part of the appellants, we should have had 
no hesitation in quashing the land . acquisi- 
tion proceedings. The proceedings to ac- 
quire land to provide house-sites for Hari- 
jans were admittedly taken as early as 1960. 
But the notification under Section 4 (1) ot 
the Act was made only on 7-8-1966. At 
that point of time, suddenly the department 
thought that there was a grave urgency and 
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yn that view dispensed with the application 
3f Section 5-A of the Land Acquisition Act 
and invoked Section 17. This was wholly 
an unjustified procedure. This Court has 
repeatedly pointed out that unless acquisi- 
ion could not brook a delay of approxi- 
mately two months or even three months, in 
applying Section 5-A before the declaration 
under Section 6, there was no power to 10- 
yoke the urgency provisions. There was evi- 
dently no urgency of that kind in this case 
and the department was not justified in in- 
voking Section 17. We should have, there- 
fore, quashed the notification. 

2. But, unfortunately, there have 
been events which stand in the way of issu- 
ing a writ. It is not in every case that this 
court is bound to grant a writ. The party 
concerned must approach this court for that 
remedy with all expedition, at any rate, be- 
fore the other side has done something 
which would be unfair to ask him to re- 
trace. The Section 9 notice was issued as 
early as September, 1966 and in August, 
1967, it would appear that one of the ap- 
pellants before us applied in W. P. 2504 of 
1966, which was eventually dismissed, but 
there no challenge was made to the dispen- 
sation with the Section 5-A procedure. No 
doubt, subsequently, the appellants had been 
moving the Government on some ground or 
other, But then, we find from the record 
that the Government had taken possession 
of the lands in question on 22-1-1968, and 
9-5-1968. No doubt, the appellants, on fil- 
ing petitions under Article 226 of the Consti- 
tution, had obtained injunctions. Apparently, 
under cover of those injunctions, they had 
been cultivating the lands. But that does 
not mean that in the absence of a contra- 
diction of the allegation in the counter-affi- 
davit, we can say that no possession was 
taken on the dates above mentioned by the 
Government. The award also - had been 
passed earlier. That being the case, it was 
too late for the appellants to have applied 
to this court. That was the view of Palani- 
swamy J. with whom we agree. 


3. The appeals are dismissed. 
costs, ; 


No 
Appeals dismissed. 


AIR 1973 MADRAS 279 (V 60 C 86) 
KAILASAM, J. ; 

P. S. Ramarao, Appellant v. P. R. Kri- 
shnamani Ammal, Respondent. 

A. A. A. O. No. 93 of 1970, DJ- 17-8- 
1972, against order of Dist. J., Madurai in 
C. M. A. No. 40 of 1969. 

Index Note:— (A) Hindu Marriage Act 
(1955), Section 9 — Petition for restitution 
of conjugal rights — Withdrawal from so- 
ciety by non-applicant without reasonable 
excuse must be proved, 
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Brief Note:— (A) The defendant in an 
action for restitution of conjugal rights is 
entitled to insist on the applicant proving 
that the defendant has, without reasonable 
excuse, withdrawn from the society of the 
applicant. AIR 1963 Andh Pra 312, Diss. 
from. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1963 Andh Pra 312 = (1962) 2 

Andh WR 434, Annapurnamma V. 
Appa Rao 5 


JUDGMENT :— This civil miscellane- 
ous second appeal is filed by the husband 
against the order of the District Judge, 
Madurai dismissing the petition for restitu- 
tion of conjugal rights against his wife. The 
trial Court allowed the petition for restitu- 
tion of conjugal rights. But on appeal the 
lower appellate Court dismissed the petition 
for restitution of conjugal rights. 


2. The main ground on which the 
petition for restitution of conjugal rights is 
based, is that, in spite of his earnest attempts 
to bring the wife to his house, the wife, with- 
out reasonable cause, refrained from joining 
him. The defence is that the wife was never 
properly treated, that she was forced to file 
a maintenance suit against the husband 
which resulted in a compromise decree, 
that, even, thereafter, the husband did not 
take any effort to act according to the com- 
promise decree, and that, as a result of it, 
she could not join the husband. It has also 
been stated that the petition for restitution 
of conjugal rights was filed after an inordi- 
nate delay. 


3. The facts, briefly stated, are: 
The appellant and the respondent lived as 
husband and wife for a period of five mon- 
ths after their marriage and thereafter, 
misunderstanding arose between them. The 
wife filed a maintenance suit which resulted 
in a compromise decree. The decree provid- 
ed that the husband should take on rent a 
separate house for the residence of the wife 
and himself and lead the proper marital life. 
It was also provided in the decree that, in 
case, the husband rendered joint living im- 
possible by cruelty or. circumstances for 
joint marital life disappeared, he should 
pay maintenance of Rs. 20 per mensem to 
the wife from the date of failure of joint 
life. In pursuance of this compromise dec- 
ree, attempts were made by the husband as 
well as the wife to secure a house, so that 
the husband and wife could live together. 
The attempts failed and the wife took out 
execution of the maintenance decree in 1961, 
1964 and in 1967. 


4, That there were some attempts 
by both sides, cannot be denied. But the 
plea on behalf of the wife is that the hus- 
band was not willing to pay the advance to- 
wards rent required, and that he was al- 
ways demanding his father-in-law to pay the 
advance. The lower appellate Court accept- 


280 Mad. 


ed the. case of the wife that the husband did 
not make real attempts to take on rent a 
separate house for the residence of the hus- 
band and the wife. This finding cannot be 
interfered with in second appeal. Mr. O. V. 
Baluswami, the learned counsel for the hus- 
band, submitted that material fact was not 
taken into account by the lower appellate 
Court and that would be a circumstance 
which the court should consider. He submit- 
ted that, even on the admission of the wife, 
a house was purchased by the husband in 
1962 and an invitation by the mother-in-law 
to the wife to: join the husband was not 
accepted. There is no doubt of the admis- 
sion by the wife to this effect. But, in ap- 
preciating this admission in the background 
of the previous history, it should ‘be noted 


that the trouble arose because of the pre- 
sence of the parents of the husband. The 
compromise decree provided that the hus- 


band should take a separate house for the 
residence of him and the wife. The evi- 
dence given by the husband that he invited 
the wife in 1964, was not accepted by the 
lower appellate Court. In the circumstan- 
ces, even if the mother-in-law had invited 
the wife to come and join the husband, 
that would not be a circumstance’ which 
would be enough to find that her refusal to 
live with the husband is unjustified. I am 
satisfied, on the facts of this case, that there 
are no grounds for not accepting the finding 
of the lower appellate Court that the hus- 
band has not succeeded in establishing that 
the wife, without reasonable excuse, had 
withdrawn from the society of her husband. 


5. This finding leads to the question 
of law raised by the learned counsel for the 
husband-appellant that, after passing of. the 
Hindu Marriage Act (Act 25 of 1955), in 
an action for restitution of conjugal rights, 
the grounds available to the wife in defence 
are those that are available in resisting ap- 
plication for judicial separation or for nul- 
lity of marriage or for divorce. Strong reli- 
ance is placed on Section 9, clause (2) which 
provides— 

“Nothing shall be pleaded in answer to 
a petition for restitution of conjugal rights 
which shall not be a ground for judicial 
separation or for nullity of marriage or for 
divorce.” À 
On reading Section 9 (2) alone, this conten- 
tion may appear to be sound. But clauses (1) 
and (2) of Section 9 will have to be read to- 
gether. Section 9 (1) provides that, when 
either the husband or the wife has, without 
reasonable excuse, withdrawn or the wife 
has, without reasonable excuse, withdrawn 
from the society of the other, the aggrieved 
party may apply, by petition to the District 
Court, for restitution of conjugal rights. 
This sub-section, therefore, requires that, be- 
fore an aggrieved party applies by a petition 
for restitution of conjugal rights, he or she 
should prove that the other party had, with- 
out reasonable excuse, withdrawn from the 
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society of him or her. If this condition is 
satisfied, when the other party enters on his 
or her defence, the grounds that are available 
to the party are those mentioned in Section 
9 (2). Before the stage of defence is reach- 
ed, it is incumbent upon the person apply- 
ing for restitution of conjugal rights to esta- 
blish that the other party has, without rea- 
sonable excuse, withdrawn from the society 
of him or her. The defendant in an action 
for restitution of conjugal rights is entitled 
to insist on the applicant proving that the 
defendant has, without reasonable excuse, 
withdrawn from the society of the applicant. 
In support of his contention, the learned 
counsel for the appellant strongly relied on 
the decision of a Bench of the Andhra Pra- 
desh High Court in Annapurnamma vV. 
Apparao, 1962-2 Andh WR 434 = (AIR 
1963 Andh Pra 312). In the view I take, 
namely, that a reading of clauses (1) and (2) 
of Section 9 together clearly indicates that 
it is incumbent upon the party applying for 
restitution of conjugal rights to prove that 
the other party has, without reasonable ex- 
cuse, withdrawn from the applicant’s society, 
I find myself unable to agree with the deci- 
sion of the Bench of the Andhra Pradesh 
High Court. 

6. The lower appellate Court has 
dismissed the application of the husband 
also on the ground that the application was 
filed after an inordinate delay. The com- 
promise decree was in 1960. The attempts 
made to secure a house for joint living of, 
the husband and the wife was in 1961. After 
the failure of the efforts to secure a house 
for joint living of them in 1961 till 1967 
there were no attempts made and there was 
a delay of six years. The lower appellate 
Court has rightly found that there was a 
considerable delay in filing the application 
for restitution of conjugal rights and this 
would disentitle the husband from getting 
the relief of restitution of conjugal rights. 


7. - In the result, the appeal is dis- 
missed with costs. No leave. 
Appeal dismissed. 


AIR 1973 MADRAS 280 (V 60 C 87) 
V. RAMASWAMI, J. 

S. M. Usman Ali and another, Appel- 
Jants v. O. B. V. Kubendra Bai and another, 
Respondents. 

Second Appeal No. 814 of 1970, D/- 
10-8-1972 against decree of Sub. J., Madurai 
in A. S. No. 407 of 1968. 

Index Note: — (A) Mohammadan Law 
— Gift — Proof of acceptance of the gift is 
necessary even where the donees are minors, 

(Para 1) 

K. Parasaram and D. Peter Francis, for 
Appellants; O. V. Baluswami and O. V. 
Natesan, for Respondents. 
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JUDGMENT:— The plaintiffs are the 
appellants. The suit was filed for a decla- 
ration of title and possession of the suit pro- 
perties. The suit properties are of an extent 
of 2.52 acres of nanja land. The property 
originally belonged to one Nagoor Ghani 
Sahib. The plaintiffs are the sons of the said 
Nagoor Ghani Sahib through his second wife. 
Under a gift deed dated 3-5-1948 a registra- 
tion copy of which has been filed and mark- 
ed as Ex. A-1, Nagoor Ghani Sahib 
gifted this property to the plaintiffs. On 
2-8-1949 the said Nagoor Ghani Sahib ex- 
ecuted a mortgage by deposit of title deeds 
and later on sold the properties to the second 
defendant under Ex. B-7 dated 10-10-1952. 
The second defendant is stated to be a be- 
namidar for the first defendant and there is 
no dispute regarding the same. The plain- 
tiff’s case is that their father had no right to 
convey the property under Ex. B-7 after exe- 
cuting the gift deed under the original of 
Ex. A-1. The defendants on the other hand 
contended that the gift was neither accepted 
nor acted upon and it was merely a nomi- 
nal ‘document. Both the courts below have 
concurrently held that the plaintiffs have not 
proved the acceptance of the gift and on that 
ground the gift did not operate and that 
therefore the defendants derived valid title 
under Ex. B-7. The learned counsel for the 
appellants contended that since the gift was 
in favour of minors strict proof of accept- 
ance of the gift could not be expected; nor 
would it be possible for the plaintiffs to prove 
such acceptance. But Mohammedan Law 
does not dispense with the necessity for ac- 
ceptance of the gift even in cases where the 
donees are minors. If the donees are minors 
it may be that the evidence of acceptance 
will have to be approached with reference to 
that fact, but that does not mean that no 
proof of evidence of acceptance is necessary 
in the case of a gift in favour of minors. In 
this case, even the gift deed does not recite 
that possession of the property had been 
delivered to the minors; nor has it been prov- 
ed that the original document was handed 
over to the mother of the plaintiffs. even ac- 
cepting that in the peculiar circumstances the 
mother could have acted as a guardian. The 
plea set up by the plaintiffs that the mother 
was leasing the properties subsequent to the 
gift had not been accepted by the courts 
below and I do not find therefore any ground 
to interfere with the findings of the courts 
below. . The second appeal therefore fails 
and it is dismissed with costs. No leave. 


Appeal dismissed. 
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AIR 1973 MADRAS 281 (V 60 C 88) 
ISMAIL AND PALANISWAMY, JJ. 
Tiruvengada Varadachariar and others, 
Appellants v. Srinivasa Iyengar and others, 
Respondents. 


Appeal No. 592 of 1965, D/- 2-8-1972, 
against’ decree of Sub. J., Kumbakonam in 
O. S. No. 17 of 1964. 


Index Note: — (A) Madras Hindu Reli- 
gious and Charitable Endowments Act (22 of 
41959), Sections 108 and 63 — Bar of suits 
under. 

Brief Note: — (A)  Plaintiff’s suit as- 
serting to be hereditary trustees and claiming 
possession of property on that basis is barred 
under Section 108 as the case falls within 
Section 63. (1970) 2.Mad LI 526, Overruled. 
Case law discussed. (Paras 8, 11) 
Cases Referred: Chronological Paras 
(1970) 2 Mad LJ 526 = 83 Mad LW 

391, Ponniah Nadar v. Chelliah Nadar 7 
(1968) 2 Mad LJ 41, Santhanagopala 
Chettiar v. Seetharama Chettiar 
(1967) A. A. O. No. 384 of 1967 (Mad) 7 
AIR 1966 SC 1570 = (1966) 2 Mad 


LJ (SC) 13, State of Madras v. 
Kunnakudi Melmatam 9 
(1959) S. A. No. 117 of 1959 (Mad), 
Agasthiappa Mudali v. Manicka 
Gaundan i 10 


AIR 1957 Mad 674 = (1957) 1 Mad 
LJ 5, T. P. Ayisomma v. C. P 


Kunhali i 6 
(1951) S. A. No. 1396 of 1948, DJ- 
13-12-1951 (Mad) 6 


T. R. Srinivasa Iyer, for Appellants; R. 
Gopalaswami Iyengar, K. N. Balasubrama- 
niam and M. Srinivasan, for Respondents. 


PALANISWAMY, J.:— This appeal 
filed by the plaintiffs raises the question as 
to the scope of Section 63 of the Madras 
Hindu Religious and Charitable Endowments 
Act, 1959 (hereinafter referred to as the Act). 
The plaintiffs and defendants 3 and 4 are 
the descendants of one Chinna Ramanuja 
Aiyangar. The suit was laid for recovery of 
possession of the plaint mentioned temple 
called Sri Venugopalasami temple, Katteri, 
Mannargudi, and the immoveable properties 
described in the plaint. Reliefs were sought 
against defendants 1 and 2 on behalf of the 
plaintiff and defendants 3 and 4. The plain- 
tiffs alleged that the lands described in 
the plaint belonged to the suit temple and 
that they and defendants 3 and 4 were the 
sole hereditary trustees thereof. They re- 
ferred to several litigations in their family 
with regard to the affairs of the temple and 
stated that with a view to enable the mem- 
bers to reach an amicable arrangement and 
settlement of disputes between them, the 
members of the family were advised to ap- 
point an agent to look after the temple and 
its management. According to them, all the 
members of the family had confidence in one 
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Ranganatha Aiyangar, father of the second 
defendant and natural paternal uncle of the 
first defendant. The plaint alleges that the 
said Ranganatha Aiyangar was, in or about 
October, 1926, requested to look after the 
temple and the properties and manage them 
on behalf of the members of the family of 
the plaintiffs till the hereditary trustees came 
to an amicable arrangement amongst them- 
selves about the management thereof. Ran- 
ganatha Aiyangar is alleged to have taken 
possession of the temple and its properties in 
pursuance of the alleged request and was 
said to be functioning as an agent in pursu- 
ance of a deed of agency executed on 28-10- 
1926. According to the plaintiffs, Rangana- 
tha Iyengar was in possession of the temple 
and its properties only on behalf of the 
members of the plaintiffs’ family. 


The plaint proceeds to refer to certain 
litigations between several members of the 
plaintiffs’ family and states that the heredi- 
tary trustees could not come to any arrange- 
ment, and, therefore, the second defendant 
was requested to look after the temple and 
its properties after the death of Ranganatha 
Iyengar. It is further alleged in the plaint 
that as the second defendant expressed his 
inability to look after the temple and its 
properties, fathers of the plaintiffs 4 and 5 
requested the first defendant in about 1957- 
58 to look after the affairs of the temple and 
its properties on behalf of the hereditary 
trustee in the place of the second defendant 
and that the first defendant accordingly as- 
sumed management and has been functioning 
as such agent eversince. The plaintiff claim- 
ed to have issued a notice to the first de- 
fendant on 10-2-1962 terminating the agency 
and calling upon him to deliver possession 
‘of the temple and the properties. Reference 
is made in the plaint to the reply sent by 
the first defendant in which the first defen- 
dant put forward the contention that neither 
the plaintiff nor defendants 3 and 4 were 
hereditary trustees of the temple, that the 
properties mentioned in the plaint were kat- 
talai properties constituting a specific endow- 
ment for the purpose of performing certain 
services connected with the temple of Sri 
Venugopalaswami, and that the lands were 
endowed by the mirasdars as a specific en- 
dowment by a document of the year 1861. 
Reference is also made to the allegation of 
the first defendant that the father of the 
second defendant was in possession and 
management of the temple as kattalai trustee 
and not as the agent of the plaintiffs. Various 
other allegations made by the first defen- 
dant denying the right of the plaintiffs to 
institute the suit are also referred to in the 
plaint. According to the plaintiffs, the said 
allegations of the first defendant are unten- 
able. With these allegations, the plaintiffs 
have prayed for recovery of possession of 
the temple and its properties from defen- 
dants 1 and 2 and for a decree directing the 
first defendant to render a true and proper 
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account of the income from the year 1957 
and for other reliefs, 


2. Among the several defences put 
forward by the defendants 1 and 2, which 
have been referred to in the plaint itself, 
one was that the suit was barred by Sec- 
tion 63 of the Act. According to these defen- 
dants, the only remedy open to the plain- 
tiffs was to invoke the jurisdiction of the 
Deputy Commissioner under that section for 
declaration of their title as hereditary 
trustees and also for a declaration that the 
suit properties are not kattalai properties 
but belong to the temple. It is pointed out 
that as a matter of fact, the father of the 
third plaintiff himself had been appointed 
by the Hindu Religious and Charitable En- 
dowments Board as a trustee, and he filed a 
suit in O. S. 11 of 1940 on the file of the 
Subordinate Judge, _Kumbakonam, against 
the first defendant. The first defendant fur- 
ther contended that he was previously ap- 
pointed as a trustee by the Area Committee 
and that subsequently he was appointed by 
the Endowments Board itself. It is in these 
circumstances that it was urged that the suit 
was not competent. 


3. The trial Court framed the neces- 
sary issues, one of which related to the main- 
tainability of the suit, namely, whether the 
suit was barred by Section 63 of the Act. 
The trial Court took up this issue as a preli- 
minary issue and held against the plaintiffs 
and dismissed the suit. This appeal is filed 
questioning the correctness of that decision. 


4. Section 63 of the Act enumerates 
disputes and matters which could be enquir- 
ed into and decided by the Deputy Commis- 
sioner. It reads as follows:— 

“63. Deputy Commissioner to decide cer- 
tain disputes and matters: Subject to the 
rights of suit or appeal hereinafter provided, 
the Deputy Commissioner shall have power 
to inquire into and decide the following dis- 
putes and matters— 

(a) whether an institution is a religious 
institution; 

(b) whether a trustee holds or held office 
as a hereditary trutee; 

(c) whether any property or money is a 
religious endowment; 

(d) whether any property or money is a 
specific endowment; j 

(e) whether any person is entitled, by 
custom or otherwise, to any honour, emolu- 
ment or perquisite in any religious institu- 
tion; and what the established usage of a 
religious institution is in regard to any other 
matter; 

(f) whether any institution or endow- 
ment is wholly or partly of a religious op 
secular character; and whether any property 
or money has been given wholly or partly for 
religious or secular uses; and 

(g) where any property or money has 
been given for the support of an institution 
which is partly of a religious and partly of 
a secular character, or the performance of 
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any service or charity connected with such 
an institution or the performance of a cha- 
tity which is partly of a religious and partly 
of a secular character or where any property 
or money given is appropriated partly to reli- 
gious and partly to secular use, as to what 
portion of such property or money shall be 
allocated to religious uses.” : , 

Against the decision of the Deputy Commis- 
sioner, the aggrieved party has got a right of 
appeal to the Commissioner under Section 69. 
Against the decision of the Commissioner, the 
aggrieved party has got a right of suit in the 
ordinary civil court under Section 70. Against 
the decision of the Civil Court, a right of 
appeal to the High Court is provided in the 
same section. Section 108 imposes a bar of 
suits except in conformity with the provi- 
sions of the Act. It reads:— N 

“108. Bar of suits in respect of adminis- 
tration or management of religious institu- 
tions, ete. No suit or other legal proceeding 
in respect of the administration or manage- 
ment of a religious institution or any other 
matter or dispute for determining or deciding 
which provision is made in this Act shall be 
instituted in any court of law, except under, 
and in conformity with, the provisions of 
this Act.” 

5. The 1959 Act is an amending and 
consolidating Act. It repealed the Madras 
Hindu Religious and Charitabde Endowments 
Act 1951. Similar provisions had been en- 
acted in the 1951 Act also. Section 57 of 
that Act corresponds to Section 63 of the 
1959 Act. The 1951 Act also contained pro- 
visions for appeal to the Commissioner, suit 
and an appeal to the High Court. Section 93 
of that Act corresponds to Section 108 of the 
present Act which imposes a bar upon the 
institution of legal proceedings except in con- 
formity with the provisions of the Act in 
respect of matters of disputes for deciding 
which provision is made in the Act. The 
1951 Act itself was in turn an amending and 
consolidating Act. It repealed the Madras 
Hindu Religious Endowments Act 1927. The 
1927 Act did not contain elaborate provi- 
sions. 
matter was Section 84, which ran thus:— 

“84, (1) If any dispute arises as to— 

; (a) whether an institution is a math or 
temple as defined in this Act, 

_ (b) whether a trustee is a hereditary 
trustee as defined in this Act or not, or 

i (c) whether any property or money en- 
dowed is a specific endowment as defined in 


this Act or not, such dispute shall be decid-- 


ed by the Board and no court in the exercise 
of its original jurisdiction shall take cogni- 
sance of any such dispute. 

(2) Any person affected by a decision 
under sub-section (1) may, within six months, 
apply to the court to modify or set aside 
such decision; 

(3) From every order of a District Judge, 
on an application under sub-section (2) an 
appeal shall lie to the High Court within 
three months from the date of the order; 
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(4) Subject to the result of an applica- 
tion under sub-section (2) or of an appeal 
under sub-section (3), the decision of the 
Board shall be final.” 


6. Mr. Srinivasa Tyer, appearing for 
the appellants, contended that the present 
dispute is one in which the Hindu Religious 
and Charitable Endowment Board is not in- 
terested, that this dispute is purely between 
private individuals and that, therefore, the 
dispute is not one that falls within the scope 
of Section 63 of the 1959 Act. His submis- 
sion was that consequently Section 108 was 
not a bar. In support of this contention he 
relied on a decision of a Bench of this court 
in Ayisomma v. Kunhali, 1957-1 Mad LJ 5 = 
(AIR 1957 Mad 674). That was a Letters 
Patent Appeal against the decision of Rajam- 
mannar, C. J., in A. No. 1396 of 1948 
(Mad). The facts as gathered from 
the second appeal are that the appeal 
arose out of a suit filed for redemption of 
certain properties which originally belong- 
ed to a Devaswom. The properties had been 
demised to be a tarwad who had sub- 
mortgaged the same to one Ayyam- 
mad in about 1923. Ayyammad in 
1930 executed a consolidated kanom deed. 
The Devaswom conveyed the properties in 
the year 1943, to the plaintiff who institut- 
ed the suit which gave rise to the second ap- 
peal for redemption of the sub-mortgage of 
the year 1928. One of the defences was that 
the plaintiff had no title to redeem, 
the contention being that the Devaswom was 
a ‘temple’ within the meaning of the Madras 
Hindu Religious and Endownments Act, 
1927, and that the sale of the properties of 
the temple to the plaintiff by the trustees 
without the sanction of the Endowments 
Board was void. The learned Chief Justice 
held that the question as to whether the De- 
vaswom is a temple or not was only inci- 
dental in the suit relating to redemption and 
that, as such, there was no bar for the main- 
tainability of the suit. This decision was af- 
firmed in appeal in 1957-1 Mad LJ 5 = (AIR 
1957 Mad 674). The ratio of the Bench is 
found in the following passage at p. 5 itself: 


. “We agree with the learned Chief Jus- 
tice that a Civil Court has jurisdiction to de- 
cide whether a particular institution is a 
public temple or not when such a question 
arises incidental to other disputes in the case 
before the Court.” 

As would be seen from the facts stated 
above, that suit was one for redemption. The 
question as to whether the Devaswom was a 
temple or not did not directly arise for con- 
Sideration. But, in dealing with the question 
as to whether the suit is maintainable or not, 
the learned Chief Justice. in the course of his 
discussion on the scope of Section 84 of the 
1927 Act, observed— 


_ _ “Apart from any consideration of prac- 
tical difficulty, I am clearly of opinion that 
on a reasonable construction of Section 84 
the contention of the respondent is unten- 
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able. I think that the dispute referred to in 
Section 84 is a dispute between the trustees 
of an institution, on the one hand and the 
Board on the other. In such a case, the Act 
specially’ provides that the dispute shall be 
decided by the Board in the first instance 
and it is only thereafter that the District 
Judge is given the right to set aside or 
modify or confirm such decision.” 

Mr. Srinivasa Iyer placed considerable reli- 
ance upon the foregoing passage and contend- 
ed that, in the instant case, the Board is not 
a party, that the dispute is only between pri- 
vate individuals and that, therefore, Sec. 108 
is not a bar. We may observe in this con- 
nection that the Bench in 1957-1 Mad LJ 5 = 
(AIR 1957 Mad 674) has not affirmed the 
correctness of the aforesaid observation that 
the dispute should be a dispute between trus- 


tees and the Board. The Bench did 
not make any comment upon that 
observations. As we have already’ pointed 
out, the only ratio of the decision 


was that the Civil Court has jurisdiction to 
decide whether a particular institution is a 
public temple or not when such a question 
arises incidental to other disputes in the case 
before the Court. 


7. Mr. Srinivasa Iyer drew our atten- 
tion to the decision of Venkataraman, J., in 
Ponniah Nadar v. Chelliah Nadar, 1970-2 
Mad LJ 526, in which the learned Judge has 
no doubt rested his conclusion with regard 
to the maintainability of the suit only upon 
the view that the bar would operate only 
when the Endowments Board itself is inter- 
ested in the dispute. That was a suit for 
declaration that a certain temple and its pro- 
perties constituted a public trust and for re- 
covery of possession of the same from the 
defendants. In the proceedings under Sec- 
tion 145, Criminal Procedure Code, it was 
found that the defendants in that case were 
in possession. The plaintiffs wanted to get 
rid of that order and alleged that the. same 
was also a reason for saying that the Civil 
Court had jurisdiction. The trial Court held 
that Civil Court had no jurisdiction. The 
District Judge took a different view and re- 
manded the suit to the trial Court for fresh 
disposal. It was against that order of re- 
mand that A. A. O. No. 384 of 1967 was filed 
in this court. After referring to the observa- 
tion of Rajamannar, C. J., the learned Judge 
held that inasmuch as the dispute was be- 
tween two private parties, and as the Board 
was not directly concerned, the Civil Court 
had jurisdiction. The learned Judge observed 
at p. 529— - 


“Two reasons are given in support of 
this view, (1) that there is no provision by 
which the ordinary Civil Court can make re- 
ference to the Board and compel the Board 
to submit a decision to the court and (2) that 
the Board may not be interested in deciding 
the dispute. In view of the reasons, the 
learned Chief Justice held that Section 84 
would operate as a bar only when the Board 
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itself was interested in deciding the question. 
I respectfully adopt these reasons...... isatsa 


8. With great respect to the learned 
Judge, we are unable to agree with the above 
view. As already pointed out, the question 
as to whether a particular institution was a 
public temple or not did not directly arise 
for consideration before the learned Chief 
Justice. It was only incidental to the other 
disputes arising in a suit for redemption. 
That was obviously the reason for the Bench, 
in the very first sentence of its judgment, to 
agree with the learned Chief Justice holding 
that the Civil Court has jurisdiction to decide 
whether a. particular institution is a public 
temple or not when such a question arises 
and incidentally to the other disputes. The 
Bench has not made any reference to the 
casual observation of the learned Chief Jus- 
tice that the bar would operate only in a case 
where the dispute is between the trustees of 
the institution on the one hand and the Board 
on the other. Neither the language of Sec- 
tion 84 of the 1927 Act nor the language in 
the two corresponding sections of the 1951 
Act and the 1959 Act warrants such an in- 
ference. Whatever be the policy underlying 
the 1927 Act, it is clear from the scheme of 
things adumberated in the 1951 Act and 
the 1959 Act that the Legislature has confer- 
ted exclusive jurisdiction upon the Deputy 
Commissioner to decide the disputes and 
matters enumerated in the relevant sections. 
We have already extracted Section 63 of the 
1959 Act and it would be seen therefrom that 
there are some matters in which the Board 
may not be interested. For instance, the 
Board may not be interested whether a par- 
ticular person is entitled by custom or other- 
wise to any honour. The privilege as to who 
is entitled to an honour would arise only if 
tival claims are put forward by two private 
individuals. It is true that the Deputy Com- 
missioner cannot decide a dispute as to who 
among the rival claimants is entitled to suc- 
ceed to an office. If a particular office of 
trustee is admitted to be hereditary, the ques- 
tion as to whether A or B is entitled to suc- 
ceed is beyond the jurisdiction of the Deputy 
Commissioner under Section 63 of the Act. 
But where A asserts that an office is heredi- 
tary and claims appropriate relief on that 
basis and where B denies that the office is 
hereditary, but claims to have been appoint- 
ed as a trustee by the Endowments Board, 
in our view such a case would fall squarely 
within the ambit of Section 63 of the 1959 
Act, even though the Board is rot implead- 
ed as a party. 


9. The Supreme Court had to consi- 
der in State of Madras v. Kunnakudi Mel- 
matam, 1966-2 Mad LJ 13 = (AIR 1966 
SC 1570) the maintainability of a suit 
instituted by the head of a Mutt. The head 
of the mutt claimed two different reliefs (1) 
an injunction restraining the levy of contri- 
bution and audit fees under Act II of 1927 
and (2) an injunction restraining the levy of 
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contributions and audit fees under Act XIX 
of 1951. This court held that the institution 
was not a religious institution within the 
meaning of Act XIX of 1951. In the appeal 
preferred by the State of Madras, the Sup- 
reme Court has pointed out that one of the 
disputes in the suit is whether the institution 
is a religious institution within the meaning 
of Act XIX of 1951, that specific provision 
is made for determination by the specified 
authorities and eventually by a suit and that 
inasmuch as that suit was not brought under or 
in conformity with those provisions, the suit 
was not maintainable in so far as it claimed 
relief of injunction restraining the levy of 
contribution and audit fees under the Act 
XIX of 1951. One of us had to consider the 
maintainability of a suit containing several 
reliefs, one of which fell under Section 63 of 
the 1959 Act in Santhanagopala Chettiar v. 
Seetharama Chettiar, 1968-2 Mad LJ 41. The 
suit was for a declaration that Sri Rajago- 
palaswami temple set out in Schedule A and 
its properties set out in Schedules B and C of 
the plaint exclusively belonged to Pattusalu- 
var Community, residents of a particular vil- 
lage and directing the defendants to put the 
plaintiffs in possession of the same and also 
directing defendants 1 and 2 to render a true 
and proper account of their management as 
trustees of the suit temple and for other re- 
liefs. The basis of this prayer was that the 
temple belonged to the members of Pattusalu- 
var Community exclusively that they alone 
owned the temple and were worshipping the 
deities of the temple and that it was a pri- 
vate temple which belonged to the commu- 
nity residents of the village. It was held that 
` the suit claiming the relief on the basis that 
the provisions of the Act did not apply to 
the suit temple and as such was outside the 
scope of the Act, was barred by Section 63 
(a) read with Section 108 of the Act, though 
the suit for rendition of accounts against the 
trustees of the temple appointed by the mem- 
bers of the community was not barred. 

10. Mr. Srinivasa Iyer drew our at- 
tention to an unreported decision of a Bench 
of this court in S. A. No. 117 of 1959 (Mad), 
Agasthiappa Mudali v. Manicka Goundan. 
There, the suit was filed alleging that Sri 
Ekambaranathaswami temple at Sethuvattu 
village was a village temple constructed by 
the villagers out of the collections made by 
them that they had allowed the second de- 
fendant, who was one among the villagers, to 
supervise the construction on their behalf 
and maintain accounts and that while so, the 
second defendant arrogating to himself the 
position of a hereditary trustee had execut- 
ed a settlement deed in favour of the first 
defendant transferring his right to be a trus- 
tee. The suit was laid in a representative 
capacity. The substantial defence was that it 
was the ancestors of the second defendant 
that built the temple, that the trusteeship of 
it had all along vested in the second defen- 
dant’s family and that the first defendant. 
who was the only descendant of the family, 
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was entitled to obtain the trusteeship from 
the second defendant. The trial court up- 
held the claim of the plaintiffs and granted 
a decree declaring that the transfer of trustee- 
ship by the second defendant in favour of 
the first defendant was invalid. In appeal, 
the first appellate court took the view that 
the suit was not maintainable, by reason of 
Section 93 of the 1951 Act, In that view, 
the appellate Judge returned the plaint for 
presentation to the Deputy Commissioner. 
Dealing with the correctness of this order, 
Ramachandra Iyer C. J., who delivered the 
judgment on behalf of the Bench, observed 
that the suit was maintainable. The learned 
Chief Justice further observed— 


“There can be no doubt if the only 

matter in. dispute is whether a particular 
party is a hereditary trustee of a religious 
endowment or not, such a dispute can be 
decided only in accordance with the Act by 
the Deputy Commissioner, in the first in- 
stance. But can it be said that in the instant 
case that the sole point for decision is, whe- 
ther the second defendant is the hereditary 
trustee or not? That question can be answer- 
ed only on an appreciation of the true basis 
on which the suit is rested and the nature of 
the contention raised in the suit. As we 
stated earlier the plaintiffs claimed the suit 
temple as belonging to the villagers....... z 
The dispute is one about the title to the 
temple and its properties. The suit is one for 
possession and substantial issue is whether 
the contesting defendant’s possession is law- 
ful. For a consideration of that issue it matters 
little whether the second defendant is a heredi- 
tary trustee or only an ordinary trustee, for 
even if he were the latter his possession will 
be lawful and the plaintiffs cannot recover 
possession. ...... But a question which arises 
incidentally cannot oust the jurisdiction of 
the Civil Court to decide the suit, particu- 
larly when the substantive relief of the dec- 
laration of the invalidity of title and posses- 
sion can only be granted by that court. We 
are of opinion that the learned District 
Judge erred in holding that the suit is not 
cognisable by the Civil Court.” 
It would be seen from the facts that the 
Bench has merely reiterated the position that 
a civil Court has jurisdiction to decide whe- 
ther a particular institution is a public temple 
or not where such a question arises only in- 
cidentally to the other disputes. 


11. — Jn the instant case, as we have al- 
ready pointed out, the plaintiff’s claim to be 
hereditary trustees along with the defendants 3 
and 4. According to them, the office of 
hereditary trustees has devolved from gene- 
ration to generation only in their family, and 
it is only on the basis of such assertion of 
title that the relief of possession is asked for 
from defendants 1 and 2. It is true that they 
have not in so many words asked for a dec- 
laration that they and defendants 3 and 4 are 
hereditary trustees. But-the defence of the 
first defendant is that the office is not here- 
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ditary, that, on the other hand, the office has 
been filled up by the Area Committee pre- 
viously and subsequently by the Board and 
that only by virtue of such appointment, he 
the first defendant is continuing in posses- 
` sion. The fact that the Deputy Commis- 
sioner cannot grant the relief of possession 
is not a ground to hold that the suit is main- 
tainable. The form of relief is not the sole 
criterion to decide the question of maintain- 
ability of the suit. By ingenious drafting of 
the plaint, the necessary relief of declaration 
that the plaintiff and defendants 3 and 4 are 
hereditary trustees is omitted. But on a 
reading of the plaint as a whole it irresis- 
tably follows that only if the plaintiffs esta- 
blish that they and defendants 3 and 4 are 
hereditary trustees, they can succeed in get- 
ting the reliefs asked for. One of the main 
issues that arises for consideration is whether 
the plaintiffs and defendants 3 and 4 are 
hereditary trustees. For deciding that issue, 
express provision is made in Section 63 of 
the Act, and the trial Court rightly held that 
the suit is barred by Section 108 of the Act. 


12. In the result, the appeal fails and 
is dismissed with costs. 


Appeal dismissed. 
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Govindaraj, Petitioner v. Uthirapathi and 
another, Respondents. 
Civil Reyn. Petn. No. 1200 of 1971, DJ- 
5-5-1972, 


Index Note: — (A) Madras Panchayats 
Act (10 of 1950) — Tamil Nadu Panchayats 
(Conduct of Election of President of Village 
Panchayat) Rules 1970, Part V, Rule 36 (3) 
~~ Scrutiny of rejected votes only on petition 
showing satisfactory prima facie case for 
such scrutiny. 


Brief Note: — (A) Election Tribunal 
commits error in law in rejecting demand 
(for scrutiny} on examining oral evidence 
only. Allegations in election/scrutiny peti- 
tions, and not oral evidence determine exis- 
tence of prima facie case warranting an order 
of scrutiny. (On facts scrutiny denied). Case 
law discussed. (Paras 11, 12 and 13) 
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LI 1, Pethu Reddiar v. A. Muthiah 11 


K. Venkataswamy, for Petitioner; W. R. 
Mani, for Respondent No. 1. 


ORDER:— Thiru Govindaraj the peti- 
tioner seeks to challenge the validity of the 
order passed by the Panchayat Election Tri- 
bunal, Mannargudi dismissing O. P. No. 14 
of 1970 filed by him under Section 2 (1) of 
Notification 10 of the Madras Panchayats Act 
to set aside the election of the first respon- 
dent Thiru Uthirapathi after recounting the 
votes and to declare him (revision petitioner) 
as the successful candidate in the Panchayat 
Board President Election held on 31-7-1970. 


2. On counting the votes the Chief 
Presiding Officer held that, out of 1408 votes 
polled, the petitioner secured 515 votes, the 
first respondent 523 votes and the second res- 
pondent 299 votes; and 71 votes were dec- 
lared invalid. Various allegations were made 
in support of the application for setting aside 
the election of the first respondent; but the 
only point now pressed in the course of argu- 
ments is that the Panchayat Election Tribu- 
nal, was wrong in rejecting the petitioner’s 
request for a scrutiny of 71 votes declared 
invalid by the Chief Presiding Officer. The 
petitioner examined himself as P. W. 1, his 
election agent as P. W. 2 and another voter 
as P. W. 3; and the first respondent examin- 
ed himself as P. W. 1. On a survey of the 
entire oral evidence, the Panchayat Election 
Tribunal has rejected the petitioner’s plea for - 
recount of the invalid votes, holding that he 
had not made out a case by the oral evi- 
dence adduced by him for recount of the 71 
invalid votes. 

3. The learned counsel contends that 
the Panchayat Election Tribunal was in error 
in deciding the plea by reference to the oral 
evidence adduced by the parties and that he 
ought to have decided the question by refer- 
ence only to the allegations made by the 
petitioner in the affidavit filed by him in sup- 
port of the application. The learned counsel 
for the respondents, on the other hand, 
pleads that the Panchayat Election Tribunal 
was justified under the law in deciding the 
question of the recount of the invalid votes 
by reference to the oral evidence adduced by 
the parties and that a decision on the facts 
alleged in the affidavit in support of the ap- 
plication is not warranted by the provisions 
of the Panchayats Act or the rules framed 
thereunder. 

4, Part V of the Tamil Nadu Pan- 
chayats (Conduct of Election of President of 
Village Panchayat) Rules, 1970 sets out the 
following procedure for the counting of the 
votes. Rule 33 provides that the counting 
of votes shall take place on the day and at 
the place and hour appointed in that behalf 
and that the votes shall be counted by, or 
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under the supervision of the Returning Offi- 
cer. Each contesting candidate and one 
counting agent for each candidate appointed 
in writing by the candidate shall have a right 
to be present at the time of counting. 
Rule 34 states that the ballot boxes relating 
to each of the polling stations provided for 
each ward shall be taken up separately for 
_ counting. Before any ballot box is opened 
at the counting table, the counting agents 
present at the table, shall be allowed to ins- 
pect the seal on the ballot box and to satisfy 
themselves that it is intact. The Returning 
Officer shall satisfy himself that none of the 
ballot boxes has in fact been tampered with. 
Rule 35 which purports to relate to scrutiny 
and rejection of ballot papers is.to the effect 
that the Returning Officer shall allow the 
candidate and their agents reasonable oppor- 
tunities to inspect, without handling, all bal- 
lot papers which in his opinion are liable to 
be rejected under Rule 36 and shall endorse 
on every ballot paper which is rejected the 
letter “R” and the ground of rejection in 
abbreviated form either in his own hand or 
by means of a rubber stamp. The Returning 
Officer shall; as far as practicable, proceed 
continuously with the counting of the votes; 
and shall during any necessary ‘intervals 
during which the counting has to be suspen- 
ded, place the ballot papers, packets and other 
documents relating to the election under his 
own seal and the seals of such candidates 
or agents as may desire to affix them, and 
shall cause adequate precautions to be taken 
for their custody. He shall verify the state- 
ment submitted by the Polling Officer under 
Rule 31 (5) by comparing it with the num- 
ber of accepted ballot papers and of reject- 
ed ballot papers and the unused ballot papers 
in his possession. 

5. Rule 36 provides that a ballot 
paper shall be rejected (a) if it bears any 
mark or writing by which the elector can be 
identified, or (b) if no vote is recorded there- 
on or (c) if votes are given on it in favour 
of more than one candidate to be elected, or 
(d) if the mark indicating the vote thereon 
is placed in such manner as to make it doubt- 
ful to which candidate the vote has been 
given, or (e) if it is a spurious ballot paper, 
or (f) if it is so damaged or mutilated that 
its identity as a genuine ballot paper cannot 
be established; or (g) if it bears a serial 
number, or is of a design, different from the 
serial numbers, or, as the case may be, dé- 
sign, of the ballot papers authorised for use 
at the particular polling station, or (h) if it 
does not bear the distinguishing mark which 
it should have borne under the provisions of 
sub-rule (2) of Rule 22, or (i) if it does not 
bear the signature of the Polling Officer on 
the reverse side, provided that where the Re- 
turning Officer is satisfied that any. such de- 
fect as is mentioned in clause (g), clause (h) 
or clause (i) has been caused by any mistake 
or failure on the part of a Polling Officer, 
the ballot paper shall not be rejected merely 
on the ground of such defect; and provided 
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further that the ballot paper shall not be 
rejected merely on the ground that the mark 
indicating the vote is indistinct or made more 
than once, if the intention that the vote shall 
be for a particular candidate clearly appears 
from the way the paper is marked. Sub- 
tule (2) states that all ballot papers taken 
out of the ballot box used at a polling station 
and rejected under this rule shall be made 
into a separate bundle. Sub-rule (3) provi- 
des that the decision of the Returning Officer 
shall be final, subject only to the decision of 
the Court on an election petition. 

6. It is thus seen from Rule 36 (3) 
that a Court has, on an election petition the 
right to scrutinise the rejection made by the 
Returning Officer and to uphold or set aside 
the rejection; but there is no provision either 
in the Tamil Nadu Panchayats Act or in the 
rules framed thereunder as to the stage at 
which such scrutiny can be made or the 
quantum of proof necessary for enabling a 
Court to make such scrutiny. 


7. The learned counsel have not been 
able to cite any direct authority under the 
Tamil Nadu Panchayats Act regarding the 
election of presidents of the- Panchayats on 
this question. Kuppuswamy Goundar v. 
Pichaikara Goundar, (1967) 1 Mad LJ 256 
is a decision under the Panchayats Act on 
the election of a member and the question 
involved therein was whether the rejection of 
22 votes was improper, invalid and illegal. 
The observations of Anantanarayanan, C. J., 
in this case indicate that the question has to 
be resolved at an interlocutory stage itself 
only on the basis of the allegations made by 
petitioner. ‘The learned Judge has said: 


All that the petitioner states 
is that the rejection of 22 votes was “impro- 
per, invalid and illegal”. This is not at all 
sufficient compliance with the requirement 
laid down in the Supreme Court decision. 
The petitioner should specifically state why 
he was impugning the rejection of these votes 
and what were the grounds therefor. If the 
Tribunal is satisfied that inspection and re- 
count are necessary in the light of the aver- 
ments, it may certainly proceed to order these 
steps.” i 

There has been no Supreme Court decision 
so far on the question under the Madras Pan- 
chayats Act, and the Supreme Court cases 
cited are under the Representation of the 
People Act, 1951; and they relate to the 
question of the recount of the ballot papers, 
In Ram Sewak v. H. K. Kidwai, AIR 1964 
SC 1249, the Supreme Court has made the 
following observations: 


“An election petition must contain a 
concise statement of the material facts on 
which the petitioner relies in support of his 
case. If such material facts are set out the 
Tribunal has undoubtedly the power to direct 
discovery and inspection of documents with 
which a Civil Court is invested under the 
Code of Civil Procedure when trying a suit. 
x x x The Returning Officer is not a party to 
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an election petition and an order for produc- 
tion of the ballot papers cannot be made 
under Order 11, Code of Civil Procedure. 
But the Election Tribunal is not on that ac- 
count without authority in respect of the bal- 
lot papers. In a proper case where the inte- 
rest of justice demand it, the Tribunal may 
call upon the Returning Officer to produce 
the ballot papers and may permit inspection 
by the parties before it of the ballot papers: 
that power is clearly implicit in Secs. 100 
(1) (d) (iid, 101, 102 and Rule 93 of the 
Conduct of Election Rules 1961. x x X 
An order for inspection may not be granted 
as a matter of course; having regard to the 
insistence upon the secrecy of the ballot 
papers, the Court would be justified in grant- 
ing an order for inspection provided two con- 
ditions are fulfilled: (i) that the petition for 
setting aside an election contains an adequate 
statement of the material facts on which the 
petitioner relies in support of his case and 
Gi) the Tribunal is prima facie satisfied that 
in order to decide the dispute and to do 
complete justice between the parties inspec- 
tion of the ballot papers is necessary.” 


8. To the same effect is the decision 
of the Supreme Court in Jagjit Singh v. Kar- 
tar Singh, AIR 1966 SC 773. Their Lord- 
ships have made the following observations: 


“In a proper case, the Tribunal can 
order the inspection of the ballot boxes and 
may proceed to examine the objections rais- 
ed by the parties in relation to the improper 
acceptance or rejection of the voting papers. 
But in exercising this power, the Tribunal 
has to bear in mind certain important con- 
siderations. Section 83 (1) (a) of the Act re- 
quires that an election petition shall contain 
a concise statement of the material facts on 
which the petitioner relies; and in every case, 
where a prayer is made by a petitioner for 
the inspection of the ballot papers, the Tribu- 
nal must enquire whether the application 
made by the petitioner for the inspection of 
the ballot boxes, contains a concise state- 
ae of the material facts on which he re- 

les.” 

9. Following these two decisions 
Vimadalal, J., has in H. R. Gokhale v. 
Brarieha; AIR 1969 Bom. 177, has observ- 
ed: 

“In order to justify an order of inspec- 
tion of the ballot papers, it is necessary that 
the petition for setting aside the election 
should contain an adequate statement of 
material facts on which the petitioner relies 
in support of his case and the interest of 
justice must require that inspection should be 
given. The petitioner is not required to es- 
tablish a prima facie case on merits of the 
petition itself, but the court must be prima 
facie satisfied that an order for inspection 
is necessary in the interests of justice.” 

10. While referring to the observa- 
tions made by the Supreme Court in Ram 
Sevak Yadav’s case AIR 1964 SC 1249 and 
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cited above, with approval the Supreme 
Court has in Jitendra Bahadur v. Krishna 
Bebari, AIR 1970 SC 276 further observed 
“that the material facts required to be stated 
are those facts which can be considered as 
materials supporting the allegations made. In 
other words they must be such facts as to 
afford a basis for the allegations made in the 
petition.” 

it. In view of these observations 
made by the Supreme Court, it is difficult 
to accept the contention of the learned coun- 
sel for the respondents that no recount can 
be ordered unless the petitioner has adduced 
satisfactory proof of an irregularity at the 
counting of votes. It is pointed out by the 
learned counsel that Ramachandra Iyer, C. J. 
and Venkataraman, J., have observed in 
Pethu Reddiar v. Muthiah, AIR 1963 Mad 
390, that there was no justification for 
directing a recount of the votes in that case, 
as there was no proof, not even suspicion of 
any irregularity at the counting in that case. 
But then this decision, which is also under 
the Representation of the People Act, 1951, 
was rendered long before the observations 
referred to above in 1964 and 1966; and I 
am bound by the Supreme Court decisions. 

12. In my view, the observations of the, 
Supreme Court can as well apply with equal 
force to cases arising under the Tamil Nadu 
Panchayats Act relating to the election of 
presidents, involving questions relating to re- 
jection of invalid votes. It appears to me 
that the question whether there should be a 
scrutiny of the rejected votes or not may be 
properly decided at the interlocutory stage 
itself before the regular enquiry commences, 
The inspection of the rejected ballot papers 
will provide the evidence necessary for sup- 
porting the petition for setting aside the elec- 
tion; and no useful purpose will be served 
by insisting upon regular proof by oral evi- 
dence relating the impropriety or illegality 
in the rejection of votes. All that the Court 
required at that stage is that a prima facie 
case should be made by the allegations in the 
main or the interlocutory application itself 
for a scrutiny of the rejected votes. If the 
petitioner chooses to adduce evidence at that 
stage, it would be his privilege; but the 
Court will not normally insist upon such an 
oral proof. 


13. As I have atready observed, the 
Panchayat Election Tribunal had rejected the 
claim for scrutiny of the invalid votes on the 
ground that the oral evidence adduced by 
the petitioner and his witnesses does not 
justify the demand for scrutiny of the reject- 
ed votes. In my view, the procedure fol- 
lowed by the learned Tribunal is not in ac- 
cordance with law. He must have decided 
whether a prima facie case had been made 
out for scrutiny of the rejected votes by the 
allegations in the main or interlocutory ap- 
plication itself. 

14, The further question is whether 
the allegations made by the petitioner in his 
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petition are sufficient in law to warrant his 
demand for a scrutiny of the invalidated 
votes. The Supreme Court has made the fol- 
lowing observations in Ram Sewak Yadav’s 
case, AIR 1964 SC 1249 cited supra regard- 
ing the averments which ought to be set out 
in the application for sustaining the claim 
for scrutiny: 


“An order for inspection of ballot 
papers cannot be granted to support vague 
pleas made in the petition not supported by 
material facts or to fish out evidence to sup- 
port such pleas. The case of the petitioner 
must be set out with precision’ supported by 
averments of material facts. To establish 
a case so pleaded an order for inspection 
may undoubtedly, if the interests of justice 
require, be granted. But a mere allegation 
that the petitioner suspects or believes that 
there has been an improper reception, refusal 
or rejection of votes will not be sufficient 
to support an order for inspection. X X X 
The rules for the conduct of elections clearly 
show that at every stage in the process of 
scrutiny and counting of votes the candidate 
or his agents have an opportunity of remain- 
ing present at the counting of votes, watching 
the proceedings of the Returning Officer, ins- 
pecting any rejected votes and to demand a 
recount. It is in the light of the provisions 
of Section 83 (1) which require a concise 
statement of material facts on which the 
petitioner relies and to the opportunity which 
a defeated candidate had at the time of 
counting, of watching and of claiming a re- 
count that the application for inspection 
must be considered.” 


15. To the same effect are the obser- 
vations of the Supreme Court in Jagjit 
Singh’s case, AIR 1966 SC 773 cited above: 


“Section 83 (1) (a) of the Act requires 
that an election petition shall contain a con- 
cise statement of the material facts on which 
the petitioner relies; and m every case, where 
a prayer is made by a petitioner for the ins- 
pection of the ballot boxes, the Tribunal must 
enquire whether the application made by the 
petitioner in that behalf contains a concise 
statement of the material facts on which he 
relies. Vague or general allegations that 
valid votes were improperly accepted, would 
not serve the purpose which Section 83 (1) (a) 
has in miod. An application made for the 
inspection of ballot boxes must give mate- 
rial facts which would enable the Tribunal 
to consider whether in the interests of justice, 
the ballot boxes should be inspected or not, 
In dealing with this question, the importance 
of the secrecy of the ballot papers cannot be 
ignered and it is always to be borne in mind 
that the statutory rules framed under the 
Act are intended to provide adequate safe- 
guard for the examination of the validity or 
invalidity of votes and for their proper count- 
ing. It may be that In some cases, the ends 
of justice would make it necessary for the 
Tribunal to allow a party to inspect the bal- 
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lot boxes and consider his objections about 
the improper acceptance or improper rejec- 
tion of votes tendered by voters at any given 
election; but in considering the requirements 
of justice, care must be taken to see that 
election petitioners do not get a chance to 
make a roving or fishing enquiry in the bal- 
Jot boxes so as to justify their claim that the 
returned candidate’s election is void. No 
hard and fast rule can be laid down in this 
matter for, attempt to lay down such a rule 
would be inexpedient and unreasonable. x x 
The scheme of the rules prescribed in Part V 
of the Conduct of Election Rules, 1961 em- 
phasises the point that the election petitioner 
who is a defeated candidate, has ample op- 
portunity to examine the voting papers be- 
fore they are counted and in case the objec- 


.tions raised by him or his election agent have 


been improperly overruled, he knows pre- 
cisely the nature of the objections raised by 
him and the voting papers to which those 
objections Telated. It is in the light 
of this background that S. 83 (1) of the Act 
has to be applied to the petitions made for 
inspection of ballot boxes. Such an applica- 
tion must contain a concise statement of the 
material facts.” ‘ 


16, In Tribeni Ram v. Satyadeo, 
AIR 1966 All 20, a Division Bench of the 
Allahabad High Court has observed: 


“A mere assertion or an expression of 
a suspicion by a petitioner that there has 
been a mistake in counting votes will not 
justify a recount or an inspection of ballot 
papers which a recount necessarily pre-sup- 
poses. xX x The closeness of the voting or a 
narrow majority of votes does not in itself 
justify a recount. There must be prima facie 
evidence of good grounds for believing that 
there may have been a miscount on the part 
of the Returning Officer.” 

17. In Jitendra Bahadur Singh’s case, 
AIR 1970 SC 276 cited above the Supreme 
Court has said: 

“The material facts required to be stated 
are those facts which can be considered as 
material supporting the allegations made. In 
other words they must be such facts as to 
afford a basis for the alleeations made in the 
petition. If an election petitioner in’ his elec- 
tion petition gives some figures as to the re- 
jection of valid votes, the same must not be 
considered as an adequate statement of mate- 
rial facts when the petitioner has not dis- 
closed in the petition the basis on which he 
arrived at those figures. X X x Similarly, as 
to the rejection of the votes polled in favour 
of the unsuccessful candidate, under the 
rules before a vote is rejected the agents of 
the candidates must be permitted to examine 
the concerned ballot paper. Therefore it is 
quite easy for them to note down the serial 
number of the concerned ballot papers. 
Therefore if the election petition is silent as 
to the inspection of the ballot papers or whe- 
ther the counting agents raised any ‘objection 
Telating to the validity of those ballot papers; 
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if so who those agents are and what are the 
serial numbers of the ballot papers ta which 
each one of them advanced their objections. 
These again are the material facts required 
to be satisfied.” 


18. The question for consideration is 
whether - the allegations made in the elec- 
tion petition make out a prima facie 
case for the re-counting of the reject- 
ed votes. The allegations are found in 
paragraphs 7 and 11; and they may be sum- 
marised briefly thus. The counting of the 
votes for the election of the President was 
held between 2 A. M. to 6-30 A. M. and the 
counting was held throughout in the night 
and also in darkness. The counting was 
clouded with a lot of suspicions and doubts; 
and during counting the petitioner’s counting 
arent was not given full opportunity to seru- 
tinis> the ballot papers. There was a large 
crowd in the counting hall and considerable 
excitement, tension and confusion. The peti- 
tioner’s agent was not given reasonable op- 
portunity to inspect the ballot papers liable 
to be rejected. 51 votes in the first ward 
were rejected as invalid. Most of the votes 
were rejected as multiple voting and some 
were rejected as marked on blank area and 
as such contained no marking. In the third 
ward 14 votes were rejected as invalid. ~ 


19. On the whole, I am not impres- 
sed with the allegations made in the clection 
petition. The allegations made are vaeue 
and do not inspire any confidence. It is in- 
credible that counting should have been done 
and rejection made in darkness without any 
licht; and it is not suggested that any protest 
wis made by the petitioner or his agent to 
such ifferal procedure. The allceation that 
the petitioner’ agent was not given reason- 
able opportunity to inspect the rejected bal- 
lot paners also does not inspire confidence. 
The allesation is grave in character and one 
would have expected any election arcnt to 
have made a protest to the election officers 
in charge. The further alleeations that most 
of the votes in the first ward were rejected 
as ‘multiple voting and some were rejected 
as marked on blank area is also vague. The 
materials required to be stated in a petition 
should) penerally contain an everment that 
the inspection of the ballot papers was made 
hy the petitioner's agent, that he raised objec- 
tions relating to the rejection of the papers 
and also that the rejected papers in respect 
of which objection was made contained the 
particular serial numbers. Admittedly the 
election rules provide opportunity for the 
election agent to scrutinise the ballot papers 
including the rejected ones; and election 
avents are deputed by the candidates mainly 
for the purpose of scrutinising whether irre- 
gulnrities are committed in the counting of 
votes. Dilicence in the discharre of duties is 
exnected of these agents and if they fail to 
exercise the requisite diligence at the time 
of the counting or rejection of votes, the 
candidates have to thank themselves, and 
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cannot insist that the rejected votes must be 
recounted merely by making vague allegations, 
suggesting that the rejection of the votes was 
irreeulsr, No Prima facie case is made out 
by the ifegstions in the election petition; 
and T am Satisfied that the Tribunal was per- 
fectly justified in rejecting the claim for re- 
count of the rejected votes. 

29. In the result, the civil revision 
petition fails and is dismissed: but, under the 
circumstances, without costs. 


Petition dismissed. 
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Ass Mobhmed Rowther and another, Ap- 
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Second Anneal No. 911 of 1966, D/- 
18-4-1972. aeninst decree of Sub-J., Dindicul 
in A. S, No. 129 of 1964, 7 

Irox Motes — (A) Limino A 
(1299). Artena 142-144 — Porzier of a 
shorcr. if era be adverse againct another com 
sharer. 

Bricf Note: — (A) Where in 9 cuit by 
co-sharer (Lady) for her share in family nro- 
perties oeainst her brother and his usnfruce 
tuary morteceee, the brother had categori- 
cally Stated that he had no intention of de- 
fraudinz his sister of her share ond that he 
never ousted his sister from enjoyment of 
the suit nroverties from the mere fact that 
the brother bad redeemed earlier morteage 
of suit properties from third parties it could 
not be said that he had acquired title by ad- 
verse possescion. The brother having redeem- 
ed the earlier morteases was however entitle 
ed to be prid plaintiff's share of mortgage 


money. AIR 1942 Mad 622 (FB), Distin- 
guished. (Paras 5, 6) 
Cases = Referred:  Chronolosical Parag 


AIR 1942 Mad 622 = (1942) 2. Mad 

LJ 321 (FR). Palania Pillai v. Amjath 
Ibrahim Rowther 3.4, 5 
N. S. Raghavan, for Appellants: K. Sat- 
vabhauman and T. R. Mani, for Respondent. 


JUDGMENT:— The defendants ore the 
appellants. They succeeded before ihe trial 
Court in resisting the plaintiff's suit 
for partition and separate possession of her 
one-third share in the suit properties 
but they failed to sustain the decree of the 
trial ccurt before the lower appellate court. 
The lower appellate court has awarded a 
a decree to the plaintiff for her one-third 
share in the suit properties. 

2. The plaintiff. who is the sister of 
the first defendant, claimed that she was enm- 
titled to partition and separate possession of 
a third share in the suit property from the 
first defendant. The second defendant is a 
morteasee of the suit properties from the 
first defendant. The suit was resisted by de- 
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fendants 1 and 2 on the ground that the 
plaintiff's right to one-third share was lost 
by adverse possession. The trial Court ac- 
cepted the defence and dismissed the plain- 
tiffs suit, holding that the plaintiff had lost 
her title to her one-third share by adverse 
ossession, on the part of the first defendant. 
Fhe Lower Appellate Court, however, has 
taken a different view and has held that the 
first defendant being a co-sharer his posses- 
sion, however long it may be, would not re- 
sult in his acquiring title by adverse posses- 
sion and that, therefore, the plaintiff had a 
tight to claim her one-third _ share 
in the suit properties. In that view, it dec- 
reed the suit as prayed for by the plaintiff. 
3. In this second appeal, Mr. N. S. 
Raghavan, the learned counsel for the appel- 
Jants., relied on the decision of the Full Bench 
in Palania Pillai v. Amjath Ibrahim Rowther, 
1942-2 Mad LJ 321 = (AIR 1942 Mad 622 


(FB) ), and contended that the facts of this~ th 


case would clearly fall within the scope of 
that decision and that, therefore, the view 
taken by the lower Appellate Court that there 
was no acquisition of title by adverse pos- 
session by the first defendant could not be 
sustained. To find out whether the principle 
of the Full Bench decision referred to above 
would apply to the facts of this case, it is 
necessary to set out a few relevant facts. The 
suit properties were originally owned by the 
father of the plaintiff and the first defendant, 
After his death, his wife, was in possession 
of the properties for herself and on behalf 
of the plaintiff and the first defendant, who 
were then minors. It is not in dispute that 
from the year 1925 till the year 1944, the 
mother mortgaged the properties with pos- 
session to third parties under various docu- 
ments Exs. B-1, B-3, B-4 and B-7. The first 
defendant, even when he was a minor, had 
gone to Burma and he returned to India 
only in 1946. 


Admittedly, after his return, from Burma, 
the first defendant redeemed the mortgages, 
Exs. B-1, B-3, B-4 and B-7 and took possession 
of the properties from the various mortgagees. 
Subsequent to the redemption of the above 
four mortgages, the first defendant was in 
possession of the properties for a year or 
two and thereafter he in his turn mortgaged 
the properties to the second defendant under 
Exs. B-13 to B-17. The plaintiff, who is the 
elder sister of the first defendant, has kept 
quiet all these years and has filed the pre- 
sent suit in 1962, claiming her share in the 
suit properties. Though the trial court has 
not given any specific finding on the question 
whether the plaintiff was aware of the mort- 
gages created by the defendant in 
favour of the second defendant, the lower 
Appellate Court has given a specific finding 
that the plaintiff was not aware of the mort- 
pages executed by the first defendant in 
favour of the second defendant. But the fact 
is that the second defendant has been in pos- 
session of the properties as a usufructuary 
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mortgagee from the first defendant. It was 
in those circumstances the question whether 
the first defendant has acquired title to the 
share of the plaintiff by adverse possession to 
the suit properties has to be decided. Plain- 
tiff is admittedly, one of the co-sharers of 
the properties. 


4, In 1942-2 Mad LJ 321 (ATR 
1942 Mad 622) (FB) there was a suit for 
partition by one of the many Mohamedan 
heirs. In that suit for partition, the 8th 
defendant was a usufructuary mortgagee of 
a few items of properties. The plaintiff's 
case was that the 8th defendant was a mort- 
gagee only from a few of the co-sharers and 
that as such the mortgage would not bind 
them. The 8th defendant pleaded that, so 
far as his mortgage was concerned, the suit 
was barred by the law of limitation. While 
dealing with the contention that the suit for 
possession was barred by limitation so far as 
e usufructuary mortgage in favour of tha 
8th defendant was concerned, the Full Bench 
expressed the view thus— 


“When one of several co-sharers lets into 
possession a stranger who proceeds to culti- 
vate the land for his own benefit, the other ~ 
co-sharers must, unless they deliberately 
close their eyes, know of what is going on, 
but if they are so regardless of their own in- 
terests they must take the consequence. 
Where a person who is in possession under 
a usufructuary mortgage granted by one of 
several coparceners remains in possession of 
the land and cultivates it for years, a posi- 
tion which we have here, there can be no 
doubt that the requirements of continuity, 
publicity and extent for adverse possession 
are fully complied with.” 


While referring to the contention of the 
plaintiffs that the usufructuary mortgage hav- 
ing been executed in favour of the 8th de- 
fendant by the other heirs without the knok- 
ledge of the plaintiffs, adverse possession 
could not run as against them, the Full Bench 
expressed the view that it was not necessary 
to prove any specific knowledge on the part 
of the plaintiffs about the mortgage, and that 
t was sufficient that the possession of the 
mortgagee was overt and without any at- 
tempt at concealment so that the person 
against whom time was running ought if he 
exercised due diligence, to be aware of what 
was happening. But the decision does not 
deal with the rights of the plaintiffs as against 
the other co-sharers and was confined only to 
their claim as against the mortgagee, the 8th 
defendant, to recover possession of th 


e e pro- 
perty mortgaged without reference to tbe 
mortgage. 


_5. In this case, the mother of the 
plaintiff and the first defendant had mortgaged: 
the properties to third parties, and the first 
defendant, who is one of the co-sharers ic 
deemed the mortgages and such redemption 


— 


could be taken to be also on behalf of the 


plaintiff, who is the other sharer. As a mat- 
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ter of fact, the first defendant has categori- 
cally admitted in his cross-examination that 
he had no intention of defrauding his sister 
and that he never ousted the plaintiff from 
enjoyment of the properties at any time. To 
establish adverse possession, it is necessary to 
prove the requisite animus, to prescribe title 
adversely against the other sharer. When 
the first defendant himself admits specifically 
that he had no such animus, it is very diffi- 
cult to assume that he has acquired title by 
adverse possession. 


I am not in a position to accept the 
contention of the learned counsel that, ap- 
plying the decision in 1942-2 Mad LJ 321 = 
(AIR 1942 Mad 622 (FB)) even the usufruc- 
tuary mortgagees from the mother should be 
deemed to have perfected title by adverse pos- 
session, that the plaintiff “should be deemed 
to have lost her title to the property even 
before 1946 and that, when the first defen- 
dant redeemed the properties in the year 
1946, he should be deemed to have acquir- 
ed title to the properties, especially when 
there is no evidence that the redemption of 
the mortgage was also on behalf of the plain- 
tiff. It is not necessary for the court to find 
out now whether the redemption by the first 
defendant of the mortgages created by the 
mother was for his exclusive benefit or for 
the benefit of the plaintiff also in view of 
the fact that the first defendant has himself 
admitted that he never wanted to set up ex- 
clusive title to the suit properties as against 
the claims of his sister, the plaintiff. 


This admission has rightly been taken by 
the lower Appellate Court as establishing the 
fact that the first defendant had redeemed 
the mortgages on behalf of himself and the 
plaintiff. Therefore the decision in 1942-2 
Mad LJ 321 = (AIR 1942 Mad 622 (FB)) 
will not help the first defendant to establish 
his plea that the plaintiff has lost her title 
to her share in the suit properties and that 
he himself has acquired title to the entirety 
of the suit properties. I therefore uphold the 
view of the lower Appellate Court that the 
first defendant has not perfected title to the 
suit properties by adverse possession. 


. The lower Appellate Court has, 
however, overlooked an obvious fact. The 
first defendant is a co-owner and has admit- 
tedly redeemed the mortgages created by the 
mother in respect of the suit properties (Exs. 
B-1, B-3, B-4, B-7) and therefore he is en- 
titled to get into the shoes of the mortgagee. 
and he could resist the claim of possession 
of the plaintiff's share so long as the mort- 
gage money referable to ber share is not 
paid to him. The mortgages had been creat- 
ed by the mother of the plaintiff and the 
first defendant and only if the mortgages are 
redeemed by them they would be entitled to 
claim possession from the mortgagees. 

The first defendant having redeemed the 
mortgaces, he is entitled to be paid the 
plaintiff's share of the mortgage money. 
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Therefore the plaintiff’s right to get her one- 
third Share of the suit properties will have 
to be conditional on her paying her aliquot 
share of the mortgage money to the first de- 
fendant who had admittedly redeemed the 
Mortgages. Therefore, this matter shall be 
gone into by the trial court at the time of 
the final decree proceedings and the exact 
amount of the plaintiff’s share of the morte 
gage money has to be worked out and there 
should be a direction to the plaintiff to pay 
the said sum to the first defendant as a con- 
dition precedent to her getting her share of 
the suit properties from the first defendant. 


7. _ It is also seen mat the lower Ap- 
pelate Court has granted a decree for mesne 
profits in relation to the suit properties as 
against the first defendant. I do not see 
bow this decree for mesne profits could be 
Sustained. Admittedly the first defendant re- 
deemed the mortgages created by the mother 
and the properties were in the possession of 
the various persons as mortgagees, till he re- 
deemed. After redeeming the pronerties 
from those mortgagees the first defendant in 
his turn mortgaged them usufructuarily with 
possession to the second defendant. Therefore, 
the first defendant has not been in possession 
of the suit properties for any substantial 
period. As I have already stated, the plaine 
tiffs right to get her share will arise only on 
her paying her aliquot share of the mortgage 
money in respect of the mortgages, Exs. B-1, 
B-3, B-4 and B-7. There is no question of 
getting her mesne profits either from the first 
defendant or from the second defendant. 
Therefore, the decree for mesne profits is set 
aside. But it goes without saying that the 
plaintiff will be entitled to mesne profits, the 
moment she deposits or pays her share of the 
mortgage money on ascertainment by the 
trial Court. The decree of the Lower Appel- 
Jate Court will stand modified to the extent 
indicated above. There will be no order as 
to costs. No leave. 


Appeal partly allowed. 
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PALANISWAMY, J. 

P. Narayana Rao, Petitioner v. The Ac- 
commodation Controller, Madras, Respon- 
dent. 

Writ Petn. No. 2258 of 1970 and Cri. 
R. C. No. 1104 of 1970, (Cri. R. P. No. 1100 
of 1970), D/- 3-3-1972. 


Index Note: — (A) Houses ond Rents 
=- Matras Bldines (Leace ard Rent Con- 
trol) Act (196%), Section 3 (10) (c) — The 
orem ation conterm|s*e4 in cleuse (2) fn econ 
pation for residentieel wrrsses only end mot 
for wor-recitental purposes. (Para 2) 


IP/KP/F144/72/JHS _ 
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Cases Referred: Chronological 

(1967) 2 Mad LJ 453 = ILR (1969) 1 
Mad 109, oh aa y. Accommo- ; 
dation Controller : 

(1965) 1 Mad LJ 324 = 78 Mad LW 
14, G. Rukmani Ammal v. Accom- 
modation Controller 2 


C. Vasudevan, for Petitioner; S. Rama- 
lingam for Govt. Pleader and Mrs. Sheela 
Rajendran for Public Prosecutor, for the 
State. . 


ORDER:— The petitioner is the owner 
of premises No. 6 Peddu Naicken St, Kondi- 
thop2, Madras. A part of it was in the oc- 
curation of the petitioner for non-residential 
purposes and the remaining portion had been 
Jet out to one Parthasarathi Chetti. Though 
the tenant vacated the building in January, 
1666, the petitioner did not give notice of 
vacancy and thcreupon action was taken 
neainst him by the Accommodation Control- 
ler. The petitioner contended that, inasmuch 
as he was in occupation of a portion of the 
building, he was not bound to give notice 
and that the building did not come within 
the purview of the Madras Buildings (Lease 
and Rent Control) Act 1960 (hereinafter re- 
ferred to as the Act), by reason of Sec- 
tion 3 (10) (c) of the Act. The Accommo- 
dation Controller rejected this contention and 
issued a notice to the petitioner on 3-7-1970 
Stating that, if he failed to surrender posses- 
sion, possession would be taken under Sec- 
tion 3 (9) of the Act. It is to quash that 
order, W. P. No. 2258 of 1970 has been 
filed. For failure to intimate the vacancy 
the petitioner was prosecuted before the Chief 
Presidency Magistrae, Egmore, Madras, in 
C. C. No. 5842 of 1970 and has been sen- 
tenced to pay a fine of Rs. 50/- in default 
to suffer simple imprisonment for two weeks, 
It is against that conviction, CrL R. C. No. 
1104 of 1970 has been filed. 


2. Mr. Vasudevan appearing for the 
petitioner contended that Section 3 (10) (c) 
does not require that the full owner should 
occupy a part of the building only for resi- 
dential purposes and that even if a part of 
the building is in the occupation of the owner 
for non-residential purposes, the building 
would stand out of the purview of the Act. 
To understand the scope of the argument, it 
is necessary to set out the relevant provision. 
Section 3 (10) (c) reads: 

“Nothing contained in this section shall 
apply — (c) to a residential building, a part 
only of which is occupied by the full owner 
and the whole or any portion of the remain- 
ing part of such building is let to any te- 
nant”. 

This section refers to a residential building, 
a part of which is in the occupation of the 
owner and the whole or any portion of the 
remainins part of the building is let out to 
apy tenant. The question is whether the oc- 
cupation contemplated in the section is OC- 
cupation for residential purposes only or Oc- 
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cupation for non-residential purposes also. In 
my view, the occupation contemplated there- 
in is only for residential purposes and not for 
non-residential purposes. Mr. Vasudevan 
drew my attention to the decision of Srini- 
vasan, J., in Rukmani Ammal v. Accommo- 
dation Controller, 1965-1 Mad LI 324, as 
supporting his contention that the owner 
necd not occupy the building for residential 
purposes. That decision docs not support 
that position. There the question was vhe- 
ther the owner should permanently resice in 
the buildin in question, or whether tempo- 
rary accommodation for residential nurno- 
ses was sufficient. The learned Judge hold 
that if the owner occupies the building cven 
for a few days in the month, it would be 
occupation within the meaning of the sec- 
tion. The question did not arise whether 
occupation for non-residential purposes 
would entitle the owner to invoke Section 
3 (10) (c). 

3. The decision of Ramakrishnan. J. 
in Chellammal v. Accommodation Controller, 
1967-2 Mad LJ 453 on which Mr. Vasude- 
van next placed reliance is also not to the 
point. There. the owner was in occupation 
of a portion for her own residence. The 
other part of the building had been let out 
to a tenant for non-residential purposes. The 
learned Judge has pointed out that the prin- 
ciple in either case, whether the portion is 
let out for residential purpose or non-resi- 
dential purpose, is the same, namely, where 
the building is a residential one and the 
owner is in possession of a portion of the 
building, he is entitled to the statutory pro- 
tection, giving him liberty to exercise b's dis- 
cretion in the choice of the tenant for the 
occunation of the remaining portion which is 
not in his occupation. ‘That also is not rele- 
vant for our present purpose. As J hove al- 
teady pointed out the language of Section 3 
(10) (c) is clear to indicate that the occupa- 
tion of a part of the buildine contemplated 
is only occupation for residential purposes. 
Tf the intention of the Legislature was that 
irrespective of the purpose of occupation, the 
building shall stand exempted merely for the 
reason that a part of the building is in the 
occupation of the owner, the Legislature would 
certainly have used the general expression ‘a 
building’ without categorising the building as 
‘residential building’. The very fact that the 
Lerislature has used the expression ‘residen- 
tial building’ clearly indicates that the exemp- 
tion can be availed of only in respect of a 
building, part of which js in the owner’s oc 
cupation for residential purposes and not part 
of which is in the owner’s occupation for 
non-residential purposes. 

This provision was introduced newly in 

-the present Act. The obiect of the Leria- 
ture in making this provision is not far to 
seek. Instances were not uncommon under 
the old Act Where the owners occupying a 
portion of a building were, on grounds of 
religious practices and food habits comolain« 
ing of induction of disagreeable tenants into 
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other portions. Vegetarian landlords had oc- 
casion to complain that allotting another por- 
tion of the same building to non-veectarians 
caused considerable hardship to them. Pre- 
sumably the Legislature intended that where 
the owner is occupying one portion of a 
building for his residence, he should have the 
Tight to choose the tenant for the remaining 
portion. Section 10 (3) (c) gives effect to 
this intention. The petitioner admittedly did 
not intimate the vacancy. The action taken 
by the Accommodation Controller is there- 
fore not liable to be interfered with as it is 
in accordance with law. 


5. The writ petition fails and is dis- 
missed. There will be no order as to costs, 
The conviction and sentence are confirmed 
and the criminal revision is dismissed. 

Petition dismissed. 


AIR 1973 MADRAS 294 (V 63 C 92) 
GOKULAKRISHNAN, J. 

Padmasani Ammal, Appellant v. Deva- 
Taja Pillai, Respondent. 

A. A. A. O. Nos. 139, 140 of 1971 and 
25 of 1972 and C. R. P. No. 570 of 1972, 
D/- 1-4-1972, against order of City Civil J, 
Madras, D/- 6-9-1971. 


Index Nofe:— (A) Houses and Rents — 
Madras City Tenants Protection Act (1922), 
Section 4 (J) and (4) — Dismissal of land- 
lord’s snit for ejectment on failure of cepo- 
sit amount within 3 months — Provision is 
mandatory and overriding —- No laccna or 
error in the decree enables landlord to cir 
cumvent provision of Section 4 (4). 

Brief Note:— (A) Thus where in an 
ejectment suit the court fixed the value of 
the superstructure of the tenant on the land 
and by its decree ordered the landlord to 
deposit the compensation on or before a cer 
tain date, which happened to be beyond the 
statutory 3 months period under Section 4 
(D and the landlord after adjusting ccrtain 
amounts as set off paid the balance on the 
last but one day ordered by the court, it 
was held that on the cfflux of 3 months 
from the date of the decrec, the Jandlord’s 


suit stood automatically dismissed qto the 
extent of ejectment. 1966 SC 65, Fol- 
lowed. » (Paro 14) 


Index Note:— (B) Horses and Remi — 
Madras City Tenants Protection Aci (1922), 
Section 4 (4) — Scope of — Dismisxi of 
suit under — Efect — Limited only to tho 
kindiozd’s plea of ciectment. , 

Brief Note:— (B) Thus where iand- 
lord's suit seeks several reliefs including that 
of cjectment of tenant and provisions of 
Section 4 (4) become applicable, the effect 
is that suit stands dismissed only to thc ex- 
tent of prayer of ejectment and continucs in 
respect of other prayers. (Para 18) 


AQ/CQ/A170/73/MBR. < 


Padmasani Ammal v. Devaraja Pillai 


A.LR, 


Index Note:— (C) Houses and Rents — 
Metras City Tenants Protection Act (1922), 
Sectien 4 (3) — Moncy due by tenant to 
the Isndlcrd can he set off by the court 
alsze und not by lodlord himsclf. 


Brief Note:— (C) Thus where the court 
hes ordered the landlord to deposit a cer- 
tain sum as compensation and the landlord 
on his own deducts from that sum moneys 
owed to him by the tenant and deposits the 
balance amount in court, it will not be a 
deposit in compliance with the , Order of 
Court within the meaning of Section 4 (1). 

(Paras 5, 12, 15) 
Ceses Referred? Chronolosicel Paras 
(1969) 82 Mad LW 188 = (1969) 1 
Mad LJ 392, Doraiswami Nadar v. 
Vinaycka Ratnaswami 
AIR 1966 SC 65 = (1965) 2 SCR 645, 
Raneanatha v. Tiruchirapalli Muni- 
cipal Council 11, 12, 14, 17 
AIR 19466 SC 1061 == 1966 Cri LI 
_. 805, State of W. B. v. Hemant Kumar 7 
AIR 1966 SC 1631 = (1964) 2 SCR 
145, Jangsineh v.’ Brij Lal 
(1965) C. R. P. No. 1841 of 1965 
(Mad.), Nathamuni Naidu v. Ranga- 
naycki 17 
AIR 1962 Mad 16 = (1961) 2 Mad LJ 
418 (FB), S. R. Rajendar v. M. S. 


Govindier 10 
AIR 1961 SC 832 = (1961) 2 SCR 

918, Tagat Dish v. Jawaharlal 
AIR 1961 Madh Pra 223 = 1961 MP 

LJ 685, Lalchand v. Kanhailal 8 
AIR 1953 SC 65 = 1953 SCR 377, 

Mohanlal v. Benoy Kishna 6 
AIR 1948 PC 12 = 74 Ind App 264, 

Adaikappa v. Chandrasekhara 10 


AIR 1943 Mad 667 = (1943) 2 Mad 
LJ 277. Narasamma y. Venkate- 
swara Rao 9 
AIR 1940 PC 173 = (1940) 2 Mad 
LJ 677, Mahalincam Chettiar v. 
Ramanathan Chettiar 
AIR 1938 Mad 638 == (1938) 1 Mad 
LJ 417, Nagar Damodar v. Gange 9 
AIR 1936 Mad 626 = 71 Mad LJ 
£96, Chinnammal v. Chidambara 
Kothanar 9 
(1990) 27 Ind App 216 = ER 25 
Ecm 337 (PC), Moelkarjun v. Nar- 
hari 7 
K. Parasaran for V. T. Gopalan, for 
Apneliont in A. A. A. O. Nos. 139. 140 of 
1971 ard 25 of 1972 and for Pclitioner in 
€. R. P. No. 570 of 1972; R. N. Kothanda- 
Traman, for Respondent. 


JUDGMENT :— The respondent in 
the above appeals and civil revision petition 
was the defendant in O. S. No. 3185 of 1960 
on tHe file of the City Civil Court, Madras. 
The cuit was filed by the appellant in the 
above epneals and petitioner in the civil 
revisicn petition on 23-12-1960 for ejeciment 
and for recovery of arrears of rent and 
future rent till delivery of possession, on the 
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ground that the appellant is the landlady of 
the vacant site occupied by the respondent 
and that the respondent should be evicted 
from the suit land. The respondent filed an 
application under Section 9 of the Madras 
City Tenants Protection Act (hereinafter re- 
ferred to as the Act) praying that, inasmuch 
as the respondent had built the superstruc- 
ture on the suit land, the appellant must be 
directed to sell the suit land to him for the 
price fixed by the court in accordance with 
law. The court ordered that petition. But, 
unfortunately, the respondent was not able 
to pay the amount, fixed by the court, as 
compensation for taking possession of the 
suit land. Then on an application by the 
appellant the court fixed the value of the 
superstructure at Rs. 3000 and directed the 
appellant to deposit on or before 12-3-1969 
the suid sum of Rs. 3000 towards compen- 
sation for the value of the superstructure 
put up by the respondent. The said order 
was passed on 12-11-1968. On 11-3-1969, 
the appellant deposited Rs. 596 after ad- 
justing the arrears of rent and costs pay- 
nble by the defendant. On 15-3-1969, the 
appellant filed E. P. 538 of 1969 for deli- 
very of possession, and took delivery of the 
suit property on 19-2-1970. Meanwhile, on 
18-2-1969, the appellant filed 1A. 4113, 4114 
and 4115 of 1969 for review of the judg- 
ment, for amendment of the decree and for 
excusing the delay in filing the said applica- 
tions. On 20-2-1970 the respondent filed 
three applications in IA. 3281, 3282 and 
3283 of 1970 for dismissing the suit (O. S. 
3185 of 1969) for an injunction restraining 
the appellant from pulling down the super- 
structure that stands on the disputed land 
and for redclivery of the superstructure 
taken possession of by the appellant, res- 
pectively. The respondent also filed E. A. 
751 of 1970 on the cxecution side, for re- 
delivery of the superstructure taken from 
him. On 9-9-1970 the uppellant made an 
endorsement on the applications in I. A. 
4113, 4114 and 4115 of 1969 as not press- 
ing them; and on that, they were dismissed. 
On 16-6-197], the applications filed by the 
respondent (I. A. Nos. 3281 to 3283 of 
1970) were allowed by the trial Court. But 
the executing court dismissed his E. A. 751 
of 1970 filed for re-delivery. Aggrieved by 
the dismissal of the execution application, 
the respondent preferred C. M. A. 5 of 1971 
and aggrieved by the orders allowing I. A. 
3281 to 3283 of 1970 the appellant prefer- 
red C. M. A. 71 to 73 of 1971 before the 


Principal City Civil Judge, Madras. The 
Principal City Civil Judge heard all the 
above four C. M. As. together, allowed 


C. M. A. 5 of 197] and dismissed the rest 
of the C. M. As. Aggrieved by the orders 
of the Principal City Civil Judge, the appel- 
lant bas preferred C. M. S. A. 139 of 1971 
against the decisions in C. M. A. 5 of 1971, 
C. M. A. 25 of 1972 against the decision in 
C. M. A. 71 of 1971, C. R. P. 570 of 1972 
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against the decision in C. M. A. 72 of 1971 
and C. M. S. A. No. 140 of 1971 against the 
decision in C. M. A. 73 of 1971. 


2. The main grounds on which the 
respondent herein succeeded before the lower 
appellate court were (i) that the landlady 
(appellant) had not deposited the compen- 
sation amount within three months from the 
date of the decree in the suit and as such 
the suit had to be dismissed under Section 4 
(4) of the Act; and (ii) that the deposit after 
adjustment of the arrears of rent and costs 
payable by the respondent towards the 
amount of compensation was not a proper 
‘deposit? and as such the appellant had not 
complied with the order. 

3. Thiru Parasaran, the learned 
counsel for the appellant and petitioner, in 
the C. R. P., raised five contentions; and 
they are as follows— (i) The decree has 
given more time than that fixed by the sta- 
tute and as such it cannot be srid that the 
decree is a nullity. Hence the exzcuting 
court’s order of delivery of possession is 
valid, since the executing court cannot go 
behind the terms of the decree. (ii) Even 
if the judgment and decree passed by the 
trial Court were erroneous on a point of 
Jaw, the same will operate as res judicata 
so long as they are not set aside on appeal. 
(iii) The trial Court having given more time 
than that prescribed by the statute, the 
party getting the benefit of such a decree 
cannot be damnified, since the act of court 
cannot prejudice the rights of the party. (iv) 
According to the judgment and decree pass- 
ed by the trial Court, the appellant has 
complied with the terms and as such no 
adverse order can be passed against her. 
(v) And the respondent being a sub-tenant 
cannot have the protection under the Act. 

4. It is clear from the facts of the 
case that the tenant (respondent) was not 
able to purchase the suit land for reasons 
best known to himself. At thz same time, 
it is also clear that the landlady (appellant) 
has not deposited the amount p:uyuble by 
ber as compensation for the superstructure 
within three months from the date of the 
decree. It is further clear that while depo- 
Siting the amount of compensation beyond 
the three months period stipulated under 
Section 4 (1) of the Act, the landlady has 
deducted the arrears of rent and costs pay- 


able by the tenant and has deposited only 
the balance. 


5. When there is a special statute, 
provisions of general law cannot be made 
applicable unless the special statute is silent 
in such respect. This proposition needs no 
authority. As far as the Act (City Tenants 
Protection Act) is concerned, the same js a 
special statute intended to give protection 
to tenants who have constructed buildings 
on others’ lands in the hope that they 
would not be evicted so lone as they pay a 
fair rent for the Iand. Section 3 of the Act 
provides for the payment of compensation 
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on ejectment. Section 4 deals with disposal 
of suits for ejectment. Section 4 (1) runs 
us:— 

“In a suit for ejectment against a ten- 
ant in which the landlord succeeds, the 
court shall ascertain the amount of com- 
pensation if any, payable under Section 3 
and the decree in the suit shall declare the 
amount so found due and direct that, on 
payment by the landlord into court, within 
three months from the date of the decree, 
of the amount so found due, the tenant 
sball put the landlord into possession of the 
Jand with the building and trees thereon.” 
Section 4 (3) is to the following effect: 

“If in such suit or application the court 
finds that any sum of money is due by the 
tenant to the landlord for rent or otherwise 
in respect of the tenancy, the court shall 
Set off such sum against the sum found due 
under sub-section (1) or sub-section (2), as 

“the case may be, and shall pass a decree or 
interim order declaring as the amount pay- 
able to the tenant on ejectment the amount, 
yan remaining due to him after such set- 
o eee 


Section 4 (4) reads: 


“If the amount found due is not paid 
into court within three months from the 
date of the decree under sub-section 
(1) or of the interim order under 
sub-section (2), or if no application 
is made under Section 6, the suit or appli- 
cation, as the case may be, shall stand dis- 
missed, and the landlord shall not be en- 
titled to institute a fresh suit for ejectment 
or present a fresh application for recovery 
of possession for a period of five years from 
the date of such dismissal.” 


Section 6 gives a right to the landlord to 

ray for fixing the fair rent in case the land- 
ord is unable or unwilling to pay the com- 
pensation ordered. Section 9 gives right to 
the the tenant to file an application to court 
for directing the landlord to sell the land 
for the price that may be fixed by the court. 
Thus, on a reading of the Act as a whole, 
it has given ample protection to the tenants 
provided they pay compensation as fixed by 
the court for the land. The failure on the 
part of the tenants to avail themselves of 
the benefits under Section 9 gives right to 
the Jandlords to get possession of the land 
with the superstructure put up thereon by 
the tenant, after paying compensation as 
provided for under Section 4 (1). If the 
said compensation is not paid and no ap- 
plication is made under Section 6 by the 
landlord within three months from the date 
of the decree, the suit which gave rise to 
the decree for ejectment, will stand dismiss- 
ed. Thus, we see while protecting the inte- 
rests of tenants, the basic rights of the land- 
lords, such as of getting compensation and 
also of purchasing the superstructure in 
case the tenants default to pay compensa- 
tion for the land, are also protected. 
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6. As far as the present case is con- 
cerned, the difficulty arises because of the 
fact that the trial Court while passing the 
decree did not bear in mind the relevant 
provisions of the Act. The decree directs 
that the appellant must pay the sum of 
Rs. 3C00 to the respondent on or befora 
12-3-1969 towards compensation for the 
value of the superstructure put up by the 
tenant. It also declares that the respondent 
is liable to pay the appellant a sum of 
Rs. 325 by 12-3-1969 towards past damages 
and directs such payment as also future 
damages at the rate of Rs. 20 per month 
till date of delivery of possession. It further 
directs the payment of Rs. 109 by the ress 
pondent to the appellant towards costs. 
Thiru Parasaran, the learned counsel for 
the appellant, submitted that the appellant 
was directed to pay the compensation, on 
or before 12-3-1969 and as such the appel- 
lant can pay the compensation having the 
outer limit as 12-3-1969. The decree was 
passed on 12-11-1968. Admittedly, 12-3- 
1969 will be beyond the ‘three months’ pres- 
cribed by the statute. The learned counsel 
submitted that the decree is binding on the 
parties and as such the same will operate 
as res judicata. He cited the decision in 
Mohanlal v. Benoy Kishna, AIR 1953 SC 
65, wherein the Supreme Court has held: 


. “Even an erroneous decision on a ques- 
tion of law operates as ‘res judicata? bes 
tween the parties to it. The correctness op 
otherwise of a judicial decision has no bears 
ing upon the question whether or not it ope- 
Tates as ‘res judicata’ A decision in the 
previous execution case between the parties 
that the matter was not within the compet- 
ence of the executing court even though 
erroncous is binding on the parties.” 


7. State of West Bengal v. Hemant ` 
Kumar, AIR 1966 SC 1061 lays down the 
proposition that a wrong decision by a court 
having jurisdiction is as much binding be- 
tween the parties as a right one and may 
be superseded only by appeals to higher tri- 
bunals or other procedure like review which 
the law provides. Distinction has to be 
made between an incorrect decision and a 
decision rendered without jurisdiction. Mal- 
karjun Bin Shidaramappa Pasare, (1990) 
27 Ind App 216 (PC) is to the effect that 
an executing court does not lose jurisdiction 
to sell because it serves notice-on a person 
who does not represent the deceased judg- 
ment-d2btor, and afterwards erroneously de- 
cides that he does; such decision is valid un- 
Jess set aside in due course of law. From 
the above decisions, Thiru Parasaran sub- 
mitted that the decree passed by the trial 
Court can be construed only as an errone- 
ous decree and it cannot be a nullity. Ac- 
cording to the learned counsel, if it is an 
erroneous decree, the remedy is only by 
Setting it aside by means of an appeal or a 
Teview application; if that be the case, the 
courts below ought to have dismissed the 
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application filed by the respondent, since 
the respondent is bound by the decree on 
record. 


8. Thiru Parasaran next contended 
that the act of court should not prejudice 
the parties. He cited the decision in Lal- 
chand v. Kanhailal, AIR 1961 Madh Pra 
233, wherein it has been held that where a 
decree does not bear the correct date of 
pronouncement of judgment as required by 
Order XX, Rule 7, Č. P. C., tbe decree- 
holder who applies for execution within 
three years from the wrong date specified 
in the certified copy of the decree, but be- 
yond three years from the correct date, 
would be able to invoke the principle that 
the acts of court should prejudice no man 
if on the facts he is able to establish that 
he was actually misled by the wrong date 
of the decree as mentioned in the certified 
copy supplied to him. Jagat Dish v. Jawahar- 
lal, AIR 1961 SC 832, clearly states that a 
litieant deserves to be protected against the 
default committed or negligence shown by 
the court or its officers in the discharge of 
their duties. Jang Singh v. Brijlal, ATR 
1966 SC 1631, states that no act of court 
should harm a litigant and it is the bounden 
duty of court to see that if a person is harm- 
ed by a mistake of the court he should be 
restored to the position he would have occu- 
pied but for the mistake. Doraisami Nadar 
v. Vinayaka Ratnasami Nadar, (1969) 82 
Mad LW 188 cited by Thiru Parasaran is 
for the proposition that a court cannot dis- 
miss the suit where it had passed a prelimi- 
mary decree since the same will have the 
(Ea of nullifying the preliminary decree 
itself. 


9. Thim Parasaran, the Jearned 
counsel for the appellant, sought to justify 
the act of adjustment made by the appel- 
Jant-landlady before depositing compensa- 
tion amount. He invoked to his support 
the provisions of Order XX, Rule 19, C. P. C. 
wherein the general powers as to set-off 
are provided. In Chinnammal v. Chidam- 
bara Kothanar, 71 Mad LI 506 = (AIR 
1936 Mad 626) a Bench of this court accept- 
ed the principle that when under the same 
decree both the plaintiff's right and the de- 
fendant’s liability are declared, it would be 
idle to drive the former to a separate pro- 
ceeding to recover the costs. To the very 
same principle are the decisions reported in 
Naear Damodar v. Gange, AIR 1938 Mad 
638; Mahalincam Chettiar v. Ramanathan 
Chettiar, 1940-2 Mad LJ 677 = (ATR 1940 
PC 173) and Narasamma v. Venkateswara 
Rao, AIR 1943 Mad 667. 


10. Thiru Parasaran, the learned 
counsel for the appellant, cited the decisions 
in Adaikappa v. Chandrasekhara, AIR 1948 
PC 12 and S. R. Rajendar v. M. S. Govin- 
dier, 1961-2 Mad LJ 418 = (AIR 1962 Mad 
16) (FB) for the proposition that an appeal 
will lie from the decree passed by the trial 
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Court, even though the same is one passed 
under the provisions of the Act. 


11. Finally, Thiru Parasaran sub- 
mitted that the suit filed by the appellant 
was for several reliefs, such as eviction, re- 
covery of arrears of rent and future rent 
till delivery of possession and as such the 
dismissal of the suit in toto is not correct. 
He sought to distinguish the decision in 
Ranganatha v. ‘Tiruchirapalli Municipal 
Council, AIR 1966 SC 65 by statine that 
there was no date mentioned for the deposit 
of the compensation amount in that cae 
and as such the Supreme Court held that 
the failure of the landlord to deposit the 
compensation as per Section 4 will result 
in the dismissal of the suit filed by the Fand- 
lord. According to the learned counsel, ir 
the present case the decree has given ks 
client time to deposit the amount of coni- 
pensation uptill 12-3-1969 and as such the 
landlady had the time as per the decree till 
12-3-1969 irrespective of the provisions of 
Section 4, 


12. Thiru R. N. Kothandaraman, 
the learned counsel for the respondent in 
the C. M. S. As. and C. R. P. took me 
through the various provisions of the Act 
and submitted that Section 4 (1) read with 
Section 4 (4) is clear for tbe proposition 
that the suit will stand dismissed if the land- 
lady failed to pay into the court the com- 
pensation within three months from the date 
of the decree. According to Thiru R. N. 
Kothandaraman, irrespective of any direc- 
tion given in the decree, time for payment 
is a statutory provision and the same does 
not depend upon any decree or time given 
by a court. The learned counsel ako 
brought to his support Section 4 (3) of the 
Act and submitted tbat there is a provision 
in the special statute for set-off and, as such, 
set-off as per the statute can be made only 
by the court; when there is a special provi- 
sion in the statute, it is not correct to in- 
voke the provisions of Order XX, Rule 19 
C. P. C., which is the general law. Tbitu 
R. N. Kothandaraman further pointed out 
that Section 4 (1) is controlled by Section 
4 (4) and if the amount of compensation is 
not paid within the three months’ time. the 
suit would stand dismissed. Thus, on 12-3- 
1969, the suit stood dismissed. So, on the 
date of E. P. 538 of 1969, for delivery of 
possession, viz., 15-3-1969, there was no dzc- 
ree at all. Hence there cannot be any cxe- 
cution of decree. In that view, the respon- 
dent filed E. A. 751 of 1970 for re-delivery. 
By operation of law, which is explicit from 
Section 4 (4), the suit stands dismissed. 
Hence re-delivery was asked for. According 
to learned counsel, under Section 4 (3). the 
court shall set off, and not the plaintif by 
herself. He further contended that there is 
no question of res judicata inasmuch as it 
cannot be said that the question of three 
months’ time given by the statute or the 
time limit given by the decree, was directly 
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in issue in the suit. The statute provided 
three months’ time and the same is manda- 
tory. The Supreme Court has held in AIR 
1966 SC 65, that the provisions of Section 
4 are mandatory. It was further submitted 
that the decree is a nullity since by opera- 
tion of law the suit stands dismissed. 


13. Apart from the above legal sub- 
missions, Thiru Kothandaraman also point- 
ed out that the applications filed by the ap- 
pellant for. reviewing the decree and judg- 
ment in the suit on the ground that the 
decree does not bring out the mandatory 
provision of giving three months’ time for 
deposit of the compensation amount, that 
set-off has not been provided in the decree 
and compensation after setting off has not 
been fixed; for amending the decree to be 
in conformity with the provisions of the Act 
and for excusing the applications filed be- 
yond time, were not pressed. He stressed 
the point that the appellant should not have 
taken delivery on 19-2-1970 after filing the 
abovesaid applications on 18-2-1969. Ac- 
cording to him, if the appellant had disclos- 
ed to the executing court the filing of the 
aforesaid applications, delivery would not 
have been effected. 


14. Tt is clear from the argument of 
Thiru Kothandaraman and also from the 
applications filed by the appellant, which 
were subsequently not pressed, that the trial 
Court failed to set-off the arrears of rent 
etc., and has also not stated that the amount 
of compensation has to be deposited within 
three months’ time from the date of decree, 
under the provisions of Section 4 which is 
mandatory. In AIR 1966 SC 65, it has 
been observed as follows:— 


“Tf the decree happens to be defective 
in the sense that it does not reproduce the 
requirement of Section 4 (1) expressly in its 
terms. that would not take the case outside 
the purview of Section 4 (4). We are in- 
clined to think that having regard to the 
Mandatory terms of Section 4 (4), it would 
be illogical and unreasonable to suggest that 
a defective decree like the present enables 
the landlord to circumvent the provisions of 
Section 4 (4). The applicability of Section 
4 (4) cannot be repelled merely on the 
ground that the decree passed under Section 
4 (1) does not specify the period of three 
months within which the amount found due 
has to be paid. In our opinion, the logical 
way to reconcile Section 4 (1) and Section 4 
(4) would be to treat the provisions prescrib- 
ed by Section 4 (4) as mandatory and para- 
mount and read the relevant portion of Sec- 
tion 4 (1) accordingly. That is why even if 
the decree docs not mention that the amount 
has to be paid within three months, the 
landlord’s obligation to make the payment 
within three months is still enforceable under 
Section 4 (4); otherwise defective decrees 
would deprive the tenants of the benefit 
intended to be conferred on them by Sec- 
tion 4 (4).” 
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As far as the present case is concerned, the 
dcerce simply directed the appellant to depo- 
sit the sum of Rs. 3000 on or before 12-3- 
1969. It cannot be said that the decree 
directed the appellant to deposit only on 
12-3-1959. The appellant could have as 
well deposited the amount as provided for 
under Section 4 (4) of the Act. The failure 
to deposit the amount as provided under 
Section 4 (1) will automatically attract the 
Provisions under Section 4 (4), according to 
which on such failure the suit would stand 
automatically dismissed. On facts, the suit! 
would stand dismissed automatically -after 
the lapse of three months from 12-11-1968. 
The principles Jaid down in AIR 1966 SC 
65 are very clear, and the argument that} 
the said decision cannot be applicable to the 
facts of the case cannot be sustained. On 
all fours the principles laid down in the 
said decision are applicable to the present 
case. As per the provisions of the Act, 
there is no decree on record for the purpose 
of executing the same for obtaining deli- 
very. In view of the fact that the seriod 
of three months is not a specife point of 
issue for trial in the suit, it cannot be said 
that the respondent is. barred by res judi- 
cata when he wants to invoke the provisions 
of the Act. Further. in view of the decree, 
not barring the landlady from complying 
with the provisions of the statute, as such, 
I do not think the act of court has prejudic- 
ed the appellant. 


15. I do not think the question of 
sub-tenancy will assume importance in this 
case. The Jandlady herself is a lessee under 
a temple and she had let it out to the res- 
pondent. As far as the respondent is con= 
cerned, he is a direct tenant under the ap- 
pellant and I do not think the argument as 
if the respondent is a sub-tenant will have 
any force. As already stated, it is the court 
that has to set-off as per the provisions of 
the Act. The said question assumes little 
importance inasmuch as the appellant has 
to lose her case in view of the mandatory 
provisions contained in Section 4 (1) read 
with Section 4 (4) regarding dismissal of the 
suit. Tke further contention that no notice 
is necessary since E. P. was filed within two 
vears from the date of the decree cannot have 
any relevancy, since the respondent has 
taken out applications which are under ap- 
peal and revision now, to get appropriate 
relief of setting right the defects in the orders 
passed by the trial Court and the exccuting 
court so as to be in conformity with the 
provisions of the Act. 


16. It is significant to note that the 
tenant has taken prompt steps by filing the 
applications such as for re-delivery of pro- 
perty, for dismissal of the suit and for in- 
junction. By virtue of the injunction, it is 
submitted for the respondent, the superstruc- 
ture buil by him on the suit land is sought 
to be kept intact. Thiru V. T. Gopalan, 
the learned counsel for the appellant, in his 
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reply, stated that in any event the respon- 
dent should not be allowed to take up the 
Stand for re-delivery etc. inasmuch as it 
must be construed that he has acquiesced 
himself in the decree passed by the trial 
Court. In view of the clear and mandatory 
provisions of the Act as to the dismissal of 
the suit in case of default of paying com- 
pensation amount within the period of three 
months, there cannot be any question of 
acquiescence by the respondent, as pleaded 
by Thiru V. T. Gopalan. 


17. Thiru Parasaran, the learned 
counsel for the appellant, cited an unreport- 
ed decision of Venkatadri, J., in C. R. P. 
1841 of 1965—Nathamuni Naidu v. Ranga- 
nayaki—and submitted that the courts below 
should not have dismissed the suit in- 
asmuch as the landlady deposited compen- 
sation amount to purchase the superstruc- 
ture. In that case, the learned Judge dis- 
missed the revision petition filed by the 
tenant against the order of the lower court 
directing him to deliver possession of the 
Innd. The learned Judge observed that he 
was dismissing the revision petition merely 
on a technical ground, that once the amount 
has been deposited the only thing that the 
court can do is to direct delivery of posses- 
sion of the property, that the lower court 
had ordered delivery and that as such the 
revision petition had to be dismissed. As far 
as the case on hand is concerned, the C. M. 
S. As. arise out of independent applications 
for re-delivery, for dismiissing the suit ete. 
Further, the courts below have considered 
all these matters and correctly rendered the 
decision in conformity with the principles in 
AIR 1966 SC 65. In these circumstances, 
I do not think the unreported decision of 
Venkatadri, J. aforesaid, will in any way 
help the appellant. 


18. No doubt, the question of dis- 
missing the suit can only be in respect of 
the prayer for ejectment and not the other 
prayers, such as for recovery of arrears of 
rent and future rent. Hence, the dismissal 
of the suit in entirety may not be correct. 
The Act provides for the dismissal of the 
suit for cjectment. Except the prayer for 
ejectment, the rest of the prayers cannot be 
dismissed. 


19. | In these circumstances, the revi- 
sion petition is dismissed. But there will bo 
no order os to costs. 

C. M. S. A. No. 139 of 1971 is dis- 
missed but without costs. 

_ C. M. S. A. No. 140 of 1971 is also 
dismissed. Ent there will be no order as to 
costs. 

20. As regards C. M. S. A. 25 of 
1972 is concerned, which arises out of the 
application praying for the dismissal of the 
suit, the same is partly allowed and the 
order of dismissal of the suit in respect of 
Teliefs other than the relief of ejectment is 
set aside, As regards the relief of ejectment 
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the dismissal of the suit to the extent of the 
prayer for ejectment is confirmed and to 
that extent, the appeal is dismissed. There 
will be no order as to costs in this appeal 
also. No leave, F 
Order accordingly. 
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Velayudham Pillai, Appellant v. San- 
dhosa Nadar and others, Respondents. 

Second Appeals Nos. 1469 and 1470 of 
1969, D/- 16-12-1971, against decree of Sub- 
J., Ramanathapuram at Madurai in A. S. 
Nos. 121 and 122 of 1967. 

Intex Nete:—(A) Tenancy Laws—Mad- 
ras Estates (Abolition & Conversion into 
Ryotwari) Act (26 of 1948), S. 19-A — Grant 
of patta will not be conclusive of question of 
title if Imd covered by it is shown to be 
ryoti lind. 

Brief Note:— (A) Especially when the 
patta was obtained from the settlement au- 
thorities behind the back of the competing 
claimants who were the occupancy ryots. 
merely because the lands were sandy ‘and 
not cultivated will not make them non-ryoti 
lands. AIR 1965 SC 338, Followed. 

(Para 8) 

Index Note:— (B) Tenancy Laws — 
Madras Estates (Abolition snd Conversion 
into Ryotwari) Act (26 of 1948), Section 
19-A — Mere grant of patta md payment 
of taxes for the land covered by it do not 
prove actual possession of prmtee, 

__ Brief Note:— (B) There must be other 
evidence to show actual possession in res- 
pect of the property. (Para 10) 
Cases Referred: Chronolosical Paras 
AIR 1965 SC 338 = (1964) 3 SCR 763, 

Athmanathaswami Devastanam v, 

K. Gopalaswami Iyengar 
AIR 1950 Pat 89, Bundi Singh v. Shiva- 

nandan Prasad 


, JUDGMENT :— These two appeals 
arise out of a common judgment rendered 
by the courts below in two suits filed by 
the same plaintiff, the appellant herein, 
against the defendants in each of the suits, 
seeking a declaration of title and injunction 
in respect of the properties covered by 
those suits. The property involved in O. S 
22 of 1966 ont of which S. A. 1469 of 1969 
arises Is 94 cents in S. No. 335/1 and ithe 
property involved in O. S. No. 180 of 1966 
out of which S. A. 1470 of 1969 arises 3s 
5.47 acres, the western half of S. No. 333 
measuring 10.94 acres. The plaintiff's case is 

t the suit properties and the adjoining 
Properties belonged to him ancestrally, that 
in any event, he has prescribed title 16 those 
Properties by adversa possession, and that 
the defendants have no manner of right or 


LP/DQ/H102/72/MBR 


300 Mad. [Prs. 1-7] Velayudham Pillai v, Sandhosa Nadar (Ramanujam J.) 


interest in the same but they have chosen 
to interfere with his possession and enjoy- 
ment of the same. 


2. The defendants in both the suits 
contended that the suit properties do not be- 
long to the plaintiff, that they are the own- 
ers of the respective suit properties, that 
the plaintiff has never been in possession of 
the same, and that the plaintiff is not en- 
titled to any of the reliefs claimed in the 
suits. 

The defendants in both the suits cons 
tended that the suit properties do not be- 
long to the plaintiff, that they are the own- 
ers of the respective suit properties, that the 
plaintiff has never been in possession of the 
same, and that the plaintiff is not entitled to 
any of the reliefs claimed in the suits. 

3. The trial Court held that the 
plaintiff has neither title nor possession. It 
therefore dismissed both the suits. Aggrieved 
against the decision of the trial Court, the 
plaintiff preferred appeals to the lower ap- 
pellate Court, and it also agreed with the 
view taken by the trial Court. Hence the 
present second appeals by the plaintiff in 
the two suits. 

4. The learned counsel for the ap- 
pellant in both the second appeals contend- 
ed that the courts below have not given due 
weight to the documents, Exs. A-1 to A-8 
and A-20 produced by the plaintiff to esta- 
blish his title, and that the plaintiff’s title 
should have been upheld on the basis of 
those documents. The learned counsel also 


contends that the finding of the courts be- - 


low on the question of possession is also 
vitiated for many reasons and that, in any 
event, even if the plaintiff has not establish- 
ed his title to the suit properties, he should 
have been granted the relief of injunction. 
On the face of the said contentions, the 
points that arise for consideration in both 
the appeals are: (1) whether the plaintiff 
has established his title to the properties 
covered by both the suits and (2) whether 
the plaintiff has been in possession of the 
properties on the date of the suits so as to 
entitle him to seek an order of injunction 
against the defendants. 


5. Out of the documents filed by 
the plaintiff to establish his title, Exs. A-1 
to A-4 are lease deeds of the years 1900, 
1906, 1910 and 1913 respectively executed 
in favour of the plaintiff’s predecessors-in- 
title by Pallikoodathan alias Periakaruppa 
Nadar and his heirs Raman Nadar and 
others. The plaintiff seeks to rely on these 
documents in support of his plea that the 
said lands have been leased out to defen- 
dants’? forefathers by the plaintiff's prede- 
cessor-in-title. But it is seen that the boun- 
dary recitals in the above documenis do 
not indicate with any certainty that the suit 
properties are covered thereunder. The 
boundary recitals in these documénts cover 
a large tract of land including 60 acres of 
nanja land and a large extent of punja lands 


` owner, in favour of the plaintiff’s 


e 
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as well as tank and tank bed lands. This 
is also clear from the Commissioner's plan 
Ex. C-5 prepared after local inspection of 
the locality which locates’ various bounda- 
Ties mentioned in Exs. A-1 to A4 on 
ground. The courts below bave concur- 
tently held that the Jease deeds Exs. A-1 to 
A-4 which refer to palmyrah thope of a 
limited extent of 5.47 acres cannot be cor- 
related to the specific extent claimed by the 
plaintiff in the suit. The learned counsel 
for the appellant concedes that with refer- 
ence to the boundaries shown in Exs. A-L 
to A-4 it is not possible to say that the suit 
property claimed in S. No, 333 is the iden- 
tical one which is covered by the above 
documents. I therefore agree with the view 
of the courts below that Exs. A-1 to A4 
cannot be of any help to the plaintiff to 
establish his case that he is the owner of 
the specified extents claimed by him in both 
the suits. 


6. Ex. A-5 dated 5-8-1922 is a gift 
deed executed by one Sundararaja Pillai, 
who is the heir of Chidambara, the original 
grand- 
father in respect of one half of the extent 
owned by him. Ex. A-6 dated 12-11-1922 
is a deed of hypothecation by the plaintiff’s 
grandfather in favour of one Sundararaja 
Iyengar and Ex. A-7 is a deed of partition 
dated 5-8-1931 executed betwcen Sundara- 
raja Pillai, the plaintiffs grandfather and 
others, and as per the said deed of parti- 
tion the plaintiff’s father is said to have been 
allotted a half share in the block of land 
said to be covered by the recitals in Ex. A-1. 
Ex. A-8 is another deed of partition be- 
tween the plaintiff and his brothers and 
according to the plaintiff the suit properties 
with others came to be allotted to his share, 
But even here the boundary recitals con- 
tained in these documents cover an exten 
sive area and it is not possible to cor- 
Telate the suit properties with reference to 
the documents. Therefore having regard to 
the boundary recitals in these documents, 
it cannot be held that the plaintiff has esta- 
blished his title specifically to the suit items. 
In this connection it has to be pointed out 
that P.W. 1, the plaintiff’s father, has ad- 
mitted that the four boundaries given under 
these documents take in large extents of 
land belonging to others including tank bed 
lands and poromboke etc. Therefore, Exs. 
A-5 to A-8 are also of no help to the plain- 
tiff to establish his title to the suit proper- 
ties. 

7. The learned counsel for the ap- 
pellant then relies on Ex. A-20, a patta 
granted by the Settlement authorities under 
Madras Act 26 of 1948 and the payment 
of taxes by the plaintiff in respect of the 
lands covered by the said patta under Exs. 
A-22 to A-29. But as per the evidence of 
PW. 1. the karam of Arnsadivandal village 
in which the suit prop2rties are situate, the 
land was granted on cowle by the Raja of 


a 
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Ramnad to one Ramaswami Thevar and 
till the estate was taken over by the Gov- 
ernment in 1939 it remained cowle ` village, 
that, during the time of the cowledar there 
are paimash numbers given to the lands of 
Arasadivandal, that one Paramakudi Chet- 
tiar got an othi of half of Arasadivandal 
village and that no patta was granted by 
the cowledar in respect of the Jands to any 
-of the occupancy ryots until the Govern- 
ment issued patta to him and the plaintiff 
for the suit lands. He also admits that he 
or his predecessors-in-title never paid any 
tax for the suit properties to the cowledar. 
‘Therefore, till the issue of patta by _ the 
Government under Ex. A-20, the plaintiff 
or his predccessors-in-title have not, shown 
to have had any title to or possession of 


the suit properties. Ex. A-20, the patta 
granted by the Settlement authorities and 
the payment of taxes after the issue of 


patta, to the Government are relied on by 
the learned counsel for the appellant as 
strong pieces of evidence to establish the 
plaintiff’s title and possession. But it is 
urged by the learned counsel for the respon- 
dents that both the plaintiff and P.W. 1 
being karnams of two villages had procur- 
ed pattas taking advantage of their position 
as karnams, that the pattas have been ob- 
tained without notice to the defendants who 
are in occupation of the properties, and 
that, therefore, no reliance could be placed 
on the grant of patta. 


8. The learned counsel for the ap- 
pellant contends that the lands claimed in 
these suits were sandy, uncultivable lands, 
that, therefore, they should not be treated 
as ryoti lands and the patta Ex. A-20 grant- 
ed by the Settlement authorities should be 
treated as a fresh grant from the Govern- 
ment, and that the plaintiff’s title based on 
the patta cannot be challenged by the de- 
fendants. The learned counsel ‘urges that 
Ex. A-20 has been granted under Section 
19-A of the Madras Act 26 of 1948 and 
that jurisdiction of the civil Courts to can- 
vass the correctness or otherwise of the 
grant of patta is excluded under the pro- 
visions of the Act. It is true that if the 
lands are shown to be neither ryoti nor 
private, they will vest in the Government 
under Section 3 (d) of Madras Act 26 of 
1948 and the grant of patta under Section 
19-A will finally conclude the question of 
title, as it is a fresh grant from the Gov- 
ernment in favour of the grantee of the 
patta. But if it is shown to be a ryoti 
land, the grant of patta by the Settlement 
authorities to one of the competing claim- 
_fants will not exclude the jurisdiction of the 
civil Court to find out as to who is the 
lawful ryot in respect of the land in dis- 
pute. The learned counsel says that the 
lands in dispute are sandy and uncultivable 
where only palmyrah trees grow sponta- 
neously and that therefore, the lands could 
not be brought in within the definition of 
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“ryoti land” as per Section 3 (16) of the 
Estates Land Act of 1908. But it is sec 
that this case of the appellant as to the 
nature of the land and the conclusive cha- 
racter of the patta, Ex. A-20 has not bee 
set out in the plaint nor was any issue 
Taised in relation thereto and no argument 
seems to have been advanced before the 
courts below nor a decision rendered by 
them. Even otherwise, a perusal of Ex. 
A-20 clearly shows that the patta has been 
granted only under Section 11 as per clause 
5 of the form, and the particulars riven as 
against survey Nos. 333 and 335/1 show 
that the extents of 10.94 acres and 94 conts 
to be punja land. From this fact it is clear 
that at the time of the grant of the ptta 
Ex. A-20, under the provisions of Madras 
Act 26 of 1948 the land was beine used as 
punja land. The plaintiff wants this court 
to draw an inference that the land is nen- 
Tyoti because only palmyrah trees were 
there. As pointed out by the Supreme 
Court in Athmanathaswami Devastanam vV. 
K. Gopalaswami Iyengar, AIR 1965 SC 
338, a case similar to the one on _ hand, 
where the appellant claimed that part of 
the suit land consisted of beds of tank and 
therefore did not come within the definition 
of “ryoti land”. The appellant not having 
alleged in the plaint or at any stage of the 
proceedings in the trial Court or in the 
lower appellate Court that the land is non- 
Tyoti land, it is not fair to allow this fresh 
point relating to a question of fact as to 
the nature of the land to be raised at the 
Stage of second appeal. Even otherwise, 
Ex. A-20, the patta, on which much reli- 
ance is placed by the plaintiff himself is 
against him on this point, as that shows 
that the survey numbers in question bear- 
ing extents 10.94 acres and 0.94 acres were: 
punja lands at the time of the taking over 
of the estate by the Government. The mere 
fact that the lands were sandy and not 
cultivated will not make them non-rvoti 
lands. In the above case their Lordships 
7 Pies Supreme Court have pointed out 
ai— 


“The lands in suit, according to the 
plaint, were uncultivable waste lands cover- 
ed with shrubs, jungle and the like. They 
had not been cultivated for a long time. 
Waste lands covered with shrubs, junele 
and the like cannot be held to be uncultiv- 
able merely on that account or on account 
of their being not cultivated for a long 
time. Land which can be brought under 
cultivation is cultivable land unless some 
provision of law provides for holding it 
otherwise in certain circumstances.” 


I am not inclined to accept the contention 
of the appellant’s learned counsel that the 
lands were non-ryoti and the grant of patte 
under Ex. A-20 is conclusive of the question 
of title especially when the patta was ob- 
tained behind the back of the defendants 
who are said to be the occupancy tyots. I 
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have to, therefore, hold that the grant of 
paua under Ex, A-20 and the subscquent 
payment of tex by the plaintiff on the basis 
of the said patta cannot be said io estublish 
the plaintiffs title when there are rival 
claimants putting forward title to the same. 


9. So far as the defendant in O. S. 
22 of 1966 is concerned, he has put forward 
his title to the suit property under Exs. B-1 
and B-2 which are pattas granted by the 
cowledar. Ex. B-1 is of the year 1883 and 
Ex. B-2 is of the year 1899. Subsequently 
he and his predecessors-in-title have acquir- 
ed the property from the other co-owners, 
This is evident from Exs. B-20 and B-23. 
The claim of title put forward by this de- 
fendant was accepted by the courts below 
and in the face of P.W. 1's definite state- 
ment that he and the plaintiff did not get 
patta from the cowledar nor had thcy paid 
any tax in relation to the suit properties, 
the defendant's title based on the patta of 
the years 1888 and 1899 and the subsequent 
acquisitions should be upheld. This defen- 
dant has also shown by acceptable evidence 
that he has been in possession of the suit 
property. Therefore the dismissal of O. S. 
22 of 1966 by the courts below has to be 
upheld and the second appeal 1469 of 1969 


arising out of that suit also has to be dis- 
missed. 
10. As regards the properties cover- 


ed by O. S. 180 of 1966, the defendants 
attempted to prove their title by filing their 
documents of title, Ex. B-20, a settlement 
deed dated 17-12-1910, executed by the ori- 
ginal owner Muthukaruppa Pillai in favour 
of one Karuppiah Pillai, Ex. B-21, dated 
7-9-1916 a hypothecation deed, Ex. B-22 
dated 3-7-1935, an othi deed and Ex. B-23 
dated 20-4-1943 a sale in favour of the 
second defendant in O. S. 180 of 1966. But 
now that the plaintiff has not established 
his title to the suit properties, it is unneces- 
sary to go into the defendants’ title. The 
learned counsel for the a however, 
contends that the plainti has perfected 
title by adverse possession to the properties 
covered by O. S. 180 of 1966 and that, 
therefore, he is entitled to an order of in- 
junction on the basis of his possessory title. 
But in this case the patta Ex. A-20 hag 
been given to him only in the year 1965 
and, therefore, the grant of patta and the 
pęıymcnt of tax will not help him to prove 
that he has been in possession for raore 
than 12 years prior to the suit. Besides, 
mere issue of patta and the payment of 
kist alone will not show that the plaintiff 
was in possession of the property unless 
there is other evidence forthcoming to show 
his actual possession in respect of the pro- 
perty. In this case both the courts below 
have held that the plaintiff has not shown 
to have been in possession of the suit pro- 
perty at any time, and that being a finding 
of fact I have to accept the same. Jn that 
view the contention of the appellant’s learn- 
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ed counsel that even if he has failed to 
@stabiisli his title to the suit property, he 
is eniittcd to an order of injunction on the 
basis of his possessory title based on the 
decision in Bundi Singh v. Shivanandan 
Prasad, AIR 1950 Pat 89 does not arise. 
14. In the result both the second 
appeals fail and they are dismissed with 


costs. No leave. 
Appeals dismissed. 
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Thakkadi Syed Mohamed, Appellant v. 
Ahmed Fathummal and others, Respondents. 

Second Appeal No. 1754 of 1969, D/- 
9-3-1972, against decree of Sub-J., Tirunel- 
veli, in A. S. No. 203 of 1967. 

Index Note: — (A) Civil P. C. (190: 
Order 6. Rule 2 — Alternative pleas 2 
Docemzii ofeged to be a gift deed and also 
a release deed. (Para 4) 

Brief Note: — (A) A plea that the docu- 
Ment was a gift deed is not defeated if the 
defendant also pleads that the document 
could also be construed as a release deed of 
the undivided share of the plaintiff in favour 
of the other sharers and the strict conditions 
of a valid gift under the Muhammadan law 
need not be insisted upon. (Para 4) 

Index Nofe:— (B) Muhammadan Law 
— Gift of mndivided share in immovable 
property — Mode of delivery of possession. 


(Para 4) 

Brief Note: — (B) A delivery of pos- 
session for a gift to be valid being such pos- 
session as the property is capable of there 
is a deeming that where the donee is already 
in possession of the undivided share in im- 
movable property gifted to him there is no 
further need to make any further act or tak- 
ing of possession. (Para 4) 
Index Notes — (C) Mohammadan Law 

= Gift — Delivery of possession. (Para 4) 
Bricf Note: — (C) The fact that the 
plaintiff had paid court-fee under Sec. 37 (H 
of the Madras Court Fees and Suits Valua- 
tion Act as a person in joint possession and 
not uncer Section 37 (2) cannot be put 
sorth ps a reason to hold that the posses- 
sion continued to be joint even after the exe- 
cution of a sift decd. The court-fee is paid 
on the vleadings in the plaint and not with 
teference to any real fact or the defendant's 
contention. (Para 4) 
Trick Note: — (DP) Mohammadan Law 

= Cift — A gift of an endivided skare in 
favorr of the other undivided sharers ought 
mot to be treated as invalid. (Para 4) 
Intex Note: — © Muhammadan Law 
~~. Gift — Mere existence of relationship is 
not cuficient to support a plea of undue in- 
fluence. (X-Ref:— Contract Act (1872). Sec- 
tion 16. (Para 5) 
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Brief Note: — (Œ) Thus where a sister 
who was married long ago and was living 
with her husband in a separate house exe- 
cuted a gift deed in favour of her brothers 
gifting her fractional share in the family pro- 
perties owned by her father the document 
cannet be deemed to have been executed 
under undue influence especially when it was 
attested to by her husband. (Para 5) 
Casey Referred: Chronological Paras 
(1961) 2 Mad LJ 367 = 74 Mad LW 

608, Mannankutti Ammal v. Vaiya- 

puri Udayar 5 
AIR 1961 Mad 190 = (1960) 2 Mad 

LI 355, Abdul Malik Saheb v. Md. 

Yousuf Sahib 5 

M. V. Krishnan, for Appellant; S. B. 
Abdul Wahab, for Respondents. 

JURGMENT:— The first defendant is 
the apncllant. The suit was filed by the first 
respondent herein for partition, separate pos- 
session and for accounts. The first schedule 
and second schedule to the plaint are immo- 
venble propcrtics and the third and the fourth 
schedules are moveable properties. The plain- 
tif claimed 38/240th share in the first and 
fourth schedules, 53/1440th share in the 
sccond schcdule and onc-fifth share in the 
third schedule properties. The plaintiff is the 
sister of the first and second defendants. 
They are the children of one Thakkadi 
Ahmnd Mohideen. According to the plaint, 
the first and fourth schedule properties be- 
Jonged to Thakkadi Ahmed Mohideen. After 
his death, the plaintiff and first and second 
defendants inherited the same and were in 
joint and constructive possession. The de- 
ceased Thakkadi Ahmed Mohideen left also 
one Thakkadi Mohammed Abubacker and 
Asini Beevi as his heirs, along with the ohin- 
tif and the second defendant. Thakkadi 
Mohammed Abubacker died leaving his only 
son, the third defendant who suce*rded to 
his share. Though the fourth defendant is 
the son of another brother of the plaintiff, 
since the brother pre-~deceased the father, the 
fourth defendant was not entitled to any 
share. Pending the suit the fourth defen- 
dant died and defendants 5 and 6 are his 
heirs. Thus, on the admitted facts, the plain- 
tiff, the first defendant and the third defen- 
dant would have been entitled to a share in 
the properties of Thakkadi Ahmed Mohideen. 
As already stated, the first and fourth sche- 
dule properties are the properties left by the 
said Thakkadi Ahmed Mohideen. The plain- 
tiffs mother inherited the second schedule 
properties that belonged to her father and 
she was in possession with the other co- 
owners. The third schedule is said to be the 
moveable property inherited by the plaintiff's 
mother. Since Asial Beevi is dead, the plain- 
tiff is entitled to 53/1440th share in the 
second schedule In the properties and one- 
fifth share in the third schedule properties. 
These facts are admitted. While so on 14-6- 
1961 the plaintiff executed a document which 
is styled as gift settlement deed of her share 
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in the immoveable properties set out in sche- 
dules 1 and 2 to the plaint. Jt was the case 
of the plaintiff that this deed was obtained 
from her under unduc influence and coercion 
and that in any case it was not a valid gift, 
as the requirements of a valid gift are not 
satisfied. She also pleaded that by way of 
abundant caution she had also executed a 
cancellation of that document; but such a 
cancellation document has not been produc- 
ed in this case. 

2. The trial Court on a consideration 
of the oral and documentary evidence came 
to the conclusion that Ex. B-3 was a gift 
deed executed by the plaintiff, that it was 
true, valid and binding on her and that it 
was not executed under undue influence and 
coercion. The trial court also found that 
the plaintiff has not proved the exict-:nrce of 
the moveables mentioned in the third and 
fourth schedules to the plaint. In vicw of 
the finding that the gift deed is valid, the 
suit was dismissed. 

3. On appeal by the _ olnintiff. the 
learned Subordinate Judge of Tirunelveli, ac- 
cepted the finding of the trial court thot the 
plaintiff has not proved the existence of the 
third and fourth schedule moveables, but dif- 
fering from the finding of the trial court held 
that Ex. B-3 was not a valid document. that 
it must have been obtained under undue ìn- 
fluence and coercion and that in any case the 
conditions for a valid gift are not satisfied 
and that, therefore, there was no valid gift 
of the share of the plaintiff in favour of de- 
fendants 1 to 3. The first defendant has 
preferred this second appeal. 

4 ‘The first ground on which the 
Lower Appellate Court held thot the gift 
was not valid was that the pift deed was ab 
initio void for want of the three essential in- 
gredients provided in the Muhammadan Law, 
namely, offer, acceptance and delivery of 
property. I must state that the rersonings 
of the Lower Appellate Court on this part 
of the case are incorrect and unsustainable. 
Merely on the basis that the defendants 
pleaded that the document could also be con- 
strued as a release deed, the Lower Appellate 
Court seems to think that there was no offer 
or acceptance as a gift. The plea of the de- 
fendants was that there was a valid gift and 
in any case, the strict conditions of a valid 
gift need not be insisted, as this will also 
amount to a case of release of the undivided 
share of the plaintiff in favour of the other 
sharers. This could not by any means be 
construed as saying that there was no offer 
or acceptance as a gift. On the ground that 
there was no mutation or chanee in the re- 
gistry of the properties, the Lower Appellate 
Court has held that there was no delivery of 
Property. It should be remembered that the 
properties will stand in the name of Thak- 
kadi Ahmed Mohideen, the father of the 
plaintiff and the defendants. After the death 
of Thakkadi Ahmed Mohideen, it does not 
appear that the registry was changed to the 
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name of his legal representatives. There is 
no registry of the properties in the name 
of the plaintiff or plaintiff with others. In 
any case such a registry has not been pro- 
duced. The Lower Appellate Court assumes 
that the properties stood in the name of the 


plaintiff and that had not been transferred to 
the name of the defendants. On the other 
hand, the defendants have produced receipts 
for payment of kist in respect of the pro- 
perties. Further, delivery of possession for 
a valid gift is, such possession as the pro- 
perty is capable of. In the case of a gift of 
an undivided share in immovable property 
where the donee is already in possession of 
the property, there was no further need to 
make any further act or taking of possession. 
From the moment the gift deed was executed, 
the donee shall be deemed to be in posses- 
Sion of the entire properties to the exclusion 
of the donor. There is no evidence that sub- 
sequent to the gift, the plaintiff was in pos- 
session of the properties along with the 
donees. She has not adduced any evidence 
to show that she was partaking the income 
or was in possession. The Lower Appellate 
Court, on the basis that the plaintiff was per- 
mitted to store bricks for construction of her 
new building in one of the first items, found 
that possession has not been handed over to 
the donees. .It is unreasonable to think that 
when a brother permits his sister to store 
certain bricks intended for the construction 
of a new house of the plaintiff, that she must 
be deemed to be in possession of that pro- 
perty in which she was permitted to store the 
bricks. Though the Lower Appellate Court 
has stated that the lands were jointly en- 
joyed after the gift, there is absolutely no 
evidence to show that it was enjoyed by the 
plaintiff subsequent to her gift. Yet another 
Teason given by the Lower Appellate Court 
in support of its finding that the plaintiff was 
in joint possession and did not hand over 
possession is that the plaintiff had paid 
court-fee under Section 37 (1) of the Madras 
Court-fees and Suits Valuation Act as a per- 
son Y joint possession and not under Sece 
tion 37 (2) of the Act. The Lower Appellate 
Court forgets that the court-fee is payable on 
the pleadings in the plaint and not with re- 
ference to any real fact or the defendants’ 
contention. Merely because she pleaded that 
she was in joint possession and paid court- 
fee under Sec. 37 (1) of the Act, that will 
not show that the plaintiff was in joint pos- 
session and enjoyment of the properties and 
the defendants did not take possession in 
pursuance of the gift. The other reason 
given by tbe Lower Appellate Court is that 
the gift is of a fractional share and, there- 
fore, it is not valid. The learned counsel for 
the respondent himself would not support this 
reasoning and no authority has been cited to 
show as to how the gift of an undivided 
share in favour of the other undivided shar- 
ers is not valid. I have, therefore, no doubt 
in holding that the finding of the lower ap- 
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pellate Court that the gift is not valid as 
not satisfying the conditions required under 
the Mubammadan law is not supportable 
On evidence or on law and, therefore, I re- 
verse that finding. 

5. But the learned counsel for the 
Tespondents strenuously contended that the 
document was executed under undue influ- 
ence and coercion and that, therefore, it is 
not valid. The learned counsel further sub- 
mitted that the burden is on the donee to 
prove that the gift was tke result of a free 
exercise of independent will and there is 
a presumption of undue influence an coer- 
cion on the facts and circumstances of this 
case. Section 16 of the Indian Contract Act 
defines ‘undue influence’ as follows: 


“1. A contract is said to be induced 
‘undue influence’ where the relations ree 
ing between the parties are such that one 
of the parties is in a position to dominate 
the will of the other and uses that position 
to obtain an unfair advantage over the 
other. R 

2. In particular and without prejudice 
to the generality of the foregoing principle, 
a person is deemed to be in a position . to 
dominate the will of another, 


(a) where he holds a real or apparent 
authority over the other, or where he stands 
in a fiduciary relation to the other, or 


(b) where he makes a contract with a 
person whose mental capacity is temporarily 
or permanently affected by reason of age, 
illness or mental or bodily distress. 

_ _{c) where a person who is in a position 
fo: dominate the will of another, enters into 
a contract with him, and the transaction 
appears, on the face of it or on the evi- 
dence adduced to be unconscionable, the 
burden of proving that such contract was 
not induced by undue influence shall lie 
upon the on in a position to dominate 
the will of the other. 

Nothing in this sub-section shall affect 
the provision of Section 111 of the Indian 
Evidence Act, 1872.” 


Unless it is shown here that the donee was 
in a position to dominate the will of the 
donor and used that position to obtain an 
unfair advantage, it cannot be held that 
the gift was vitiated. The learned counsel 
relying on the decisions reported in Abdul 
Malik Saheb v. Md. Yousuf Sahib, (1960) 
2 MLI 355 = (AIR 1961 Mad 190) and 
Mannankutti Ammal v. Vaiyapuri Udayar, 
(1961) 2 Mad LJ 367 argued that as the 
relationship between the plaintiff and the 
defendants are sister and brother, a fiduciary 
Telationship arises and, therefore, there was 
presumption of undue influence and the 
burden is on the donee to rebut this pre- 
sumotion. The decision reported in (1960) 2 
Mad LI 355 = (AIR 1961 Mad 190) is a 
ease of a gift by the son in favour of the 
mother. The Division Bench has held that 
the transactions in the nature of a bounty 
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from a child to a parent are in equity look- 
ed upon with caution and it is the duty of 
the donee to prove that the gift was the 
aesult of free exercise of independent will 
and the court should be satisfied that the 
donor was acting independently without in- 
fluence from the donee. The mere existence 
of the fiduciary relationship of parent and 
child between the donee and the donor 
waises a presumption of undue influence and 
it is for the donee to rebut the presumption. 
The decision reported in (1961) 2 Mad LJ 
367 is a case of a gift by the younger sister 
an favour of the elder sister. The learned 
Judge “held that normally it would be for 
the person who pleads undue influence to 
establish that fact, but where confidential 
relations exist between the parties, those 
standing in such relations are not entitled 
to hold benefit unless they can show that 
the party who has conferred the benefit had 
competent and independent advice. On the 
facts and circumstances of that case, this 
‘court agreeing with the courts below held 
that gift was not valid. The relationship in 
the present case is that of a sister executing 
in favour of the brothers. But certain other 
factors will have also to be borne in mind 
in considering the question whether any 
presumption arises. The plaintiff donor was 
residing in a separate house and not along 
with the donees. She is a married woman 
living with her husband and the document 
was attested by her husband. The proper- 
ties are the family properties owned by the 
father of the plaintiff and defendants 1 and 
2. The plaintiff’s share was only a frac- 
tional share on the total estate. It is also 
in evidence that she was married long ago 
and at the time of marriage she was provid- 
ed with about 70 sovereigns of gold. Hav- 
ing regard to these circumstances, in my 
opinion, no presumption of undue influence 
would arise in this case and the decisions 
relied on by the learned counsel for the 
Jrespondent are not applicable. As already 
stated, the document was attested by the 
plaintiff’s husband. But he has not been 
examined by the plaintiff. The defendants 
had examined one of the attestors to the 
document apart from examining the first 
defendant, They have spoken to the execu- 
tion and attestation of the document. There 
js no other evidence to show that the docu- 
ment is vitiated by any undue influence or 
coercion. The mere existence of relationship 
talone is relied on by the learned counsel for 
\the respondent in support of his plea that 
the document was executed by undue influ- 
ence, which I am clearly of opinion is not 
yenough. i 

6. ` I am satisfied that the finding of 
the lower appellate Court that the docu- 
ment was executed by undue influence is 
not supported by evidence and the finding 
of the trial Court that it was not executed 
$y undue influence or coercion is correct. 

7. For the foregoing reasons, the 
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second appeal is allowed, the judgment and 
decree of the lower appellate Court are set 
aside and the judgment and decree of the 
trial Court are restored with costs through- 
out, 

Appeal allowed. 
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RAGHAVAN, J. 
Balasubramania , Nadalvar, Appel- 
lant v. Saraboji Gounder, Respondent. 
Second Appeal No. 15 of 1971. D/- 
30-11-1972, against decree of Sub-J.. 
Dindigul in A. S. No. 134 of 1968. 
Index Note:— (A) Civil P. C. (1908), 
Section 100 — Finding of fact — Find- 
ing that the plea of benami has not 
been proved is one of fact and is bind- 
ing in second appeal. (Para 6) 
Index Note:— (B) Transfer of Pro- 
perty Act (1882). Section 116 — Tenant 


continuing possession after expiry of 
lease, if and when can claim adverse 
title against landlord. (X-Ref.— Evi- 


dence Act (1872), Section 116), (X-Ref: 
Fr aan, Act (1963), Arts, 64 and 
65). 


Brief Note:— (B) A tenant, in order 
to claim title by adverse possession in 
himself must first establish thet he had 
surrendered the tenancy to the land- 
lord. It is not open to him to deny the 
title of the landlord until he proves 
the surrender. No adverse title is born 
of merely continuing in possession, AIR 
1915 PC 96 and AIR 1966 SC 629, Foll. 

(Para 8) 

Cases Referred: Chronological Paras 
AIR 1966 SC 629 = (1966) 1 SCR 

831. Atyam Veeraraiu v. Pechetti 

Venkanna 
(1965) 1 Mad LJ 383 = 78 Mad 

LW 88. Thailammal v. Batumalai 7 
AIR 1915 PC 96 = ILR 37 All 

557. Bilas Kunwar v. Deshraj 

Ranjit Singh 

K. Sarvabhauman and R. Nanda- 
kumar, for Appellant; M. V. Krishnan, 
for Respondent. 

JUDGMENT :— The defendant is 
the appellant. The suit is for delivery 
of possession of the suit properties and 
for recovery of Rs. 1100 being the da- 
mages for use and occupation of the 
suit properties for two years prior to 
suit. 

2. The dispute in this case is 
between the grandsons of one Rama- 
swami Gounder, his first wife Achiammal 
and his son-in-law who married his 
daughter by the second wife by name 
Kanakammal. The suit properties ori- 
ginally belonged to one Natesa Gounder, 
father of the defendant, and were sold. 


CQ/DQ/A976/73/SGK/AGT 


JUD Mad. lPrs. 2-7] 


by him under Ex. A-29 dated 19-1- 
1934 to the father of the plaintiff and 
was leased back by the purchaser to 
the father of the defendant under Ex. 
A-30 dated 20-1-1934. The case of the 
plaintiff is that the original lessee 
Kandasami owas paying rent to his 
father. regularly. that after the lessee's 
death, the son of the defendant ‘who 
continued in possession was similarly 
paying the rent to his maternal uncle 
during his minority and to him after 
he -attained majority. that the defendant 
committed default in payment of rent 
for two years prior to suit, that on en- 
quiry the plaintiff learnt that the de- 
fendant had effected a transfer of patta 
in his name fraudulently and that the 
present suit is filed for recovery of pos- 
session with past profits. 


3. The defence to the suit is that 
the sale deed Ex, A-29 was obtained 
benami in the name of the plaintiff's 
father in order to avoid claims on the 
part of the defendant’s brother that the 
lease deed Ex. A-30, dated 20-1-1934 
was also obtained in similar circum- 
stances, that on the expiry of the pe- 
riod mentioned in Ex. A-30. the de- 
fendant’s father surrendered posses- 
sion and the defendant had taken pos- 
session in pursuance of his title and 
has been in continuous possession ever- 
since exercising rights of ownership 
and in any event he has perfected his 
title to the suit properties by adverse 
possession. The further defence raised 
is due to the recent disputes between 
the plaintiff and the grandmother 
the defendant, the present suit is filed 
taking advantage of the fact that the 
sale deed Ex. A-29 stood in the name 
of his father and that claim is barred 
by limitation alsa. 

4, The trial Court accepted the 
plaintiff's case that the sale deed under 
Ex. B-4 which is the same as Ex. A-29 
was really in favour of the plaintiff's 
father that the defendant’s father and 
thereafter the defendant continued in 
possession only as tenants and that the 
plaintiff is entitled to recovery of pos- 
session, there being no bar of limita- 
tion as the possession of the defendant 
was only that of a lessee who had not 
surrendered possession. The trial Court 
further accepted the claim for profits 
made by the plaintiff and decreed the 
suit as prayed for, 

5. The defendant filed A. S., No. 


134 of 1968 in Sub-Court. Dindigul. 
The learned Subordinate Judge held 
that the defendant failed to establish 


the plea of benami put forward by him 
that the defendant was in possession of 
the suit properties only in his capacity 
as lessee and not as owner that the les- 
see’s possession was referable to the 
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lease transaction. thet the lessee was 
under Ex, A-30 during his lifetime and 
thereafter the defendant having paið 
the rent, the relationship of landlord 
and tenant continued and that tha suit 
is not barred by limitation, and the de- 
fendant did not acquire title by adverse 


possession. In the result. the appeal 
was dismissed. 
6. The defendant has filed the 


above second appeal, The learned coun- 
sel for the appellant contends (1) that 
the sale deed Ex, B-4 (Ex. A-29) was 
benami for the benefit of the defendant 
(2) that the suit is in any event barred 
by limitation and (3) that the defendant 
has perfected his title by adverse pos- 
session. On the question of benami, the 
appellate Court has found that the 
fendant has failed to adduce proof of 
possession of funds sufficient for the 
purchase of the property under Ex, B-4. 
Regarding the custody of the original 
documents, the appellate Court found 
that the original document Ex, B-4 was 
produced only by the defendant. but 
how the defendant got into possession 
of the document has not been satisfac- 


torily explained by the plaintiff. On: 
the question of possession of the suit 
properties, the appellate Court found 


that the patta never stood in the name 


of the defendant as long as his father 
was alive and even after the father’s: 
death, the patta was transferred only: 


recently and immediately thereafter the 
plaintiff has questioned the same. The 
learned Judge also took note of tlie 
fact that the plaintiff and his brother 
did not include the suit properties im 
their agricultural income-tax returns.. 
The learned Judge further referred to 
the other circumstances relied on by 
the defendants. viz.. that the suit pro- 
perty was not included in the partitiom 
Ex. A-6 dated 19-2-1944 in the family: 
of the plaintiff, that the property was 
not included in the release deed Ex, A-8: 
dated 6-6-1951 and that the said pro- 
perty was offered as security by 
defendant when he applied for 
under Ex, B-114 dated 21-11-1957. 
ing the various circumstances, the learn-t 
ed Judge as a fact found that the pleat 
of benami put forward by the defen-h. 
dant has not been made out. That is a} 
question of fact which is binding 
me. The learned Judge further found 
that he was in possession of the suit 
properties, but that such possession was 
not in the defendants capacity as. 
owner. but as lessee in recognition of 
the plaintiff's title as owner. 


7. The learned counsel for the: 
appellant places considerable reliance 
upon the decision in Thailammal v. Ba- 
tumalai, (1965) 1 Mad LJ 383 wherein: 
Srinivasan J. had occasion to consider a 
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similar question. The facts in the said 
case are as follows. One S mortgaged 
the suit property in favour of the de- 
fendant’s husband in 1930. At the same 
time. he granted a lease of the same 
property in favour of K for five years. 
S and K died during the lease period, 
The widow of K and his son sold the 
suit property to the defendants hus- 
band. The sale was in discharge of the 
mortgage executed by S. The plaintiff 
son of an undivided brother of S filed 
a suit for recovery of possession from 
the alienee on the ground that the con- 
veyance was not binding on him. The 
plaintiff was born in 1940, and his un- 
divided father was-alive when the ali- 
enation took place. The suit by the 
plaintiff was filed beyond 12 years from 
1935. It was held that the suit was 
barred by limitation under Art, 139, 
that the limitation began to run from 
1935 when the lease came to an end by 
efflux of time, that the plaintiff's at- 
tempt seeking to extend the period by 
reason of his minority must fail, be- 
cause in 1935 he ‘was not born, that the 
from 1935 
cannot stop running and that the suit 
filed more than 12 years from 1935 is 
barred by limitation. The learned 
Judge further held that when once the 
lease comes to an end by efflux of 
time merely because a tenant continu- 
ed to be in possession of the land. the 
relationship of landlord and tenant can 
no longer subsist and after the termi- 
nation of the tenancy the tenant’s right 
to set up title hostile to the landlord 
does not appear to be negatived by any 
decided cases. In the present case. the 
lease came to an end on the termina- 
tion of the lease under Ex, A-30 by 
efflux ‘of time. The lessee however. re- 
mainéd in possession, after the expiry 
of the lease period. He. therefore. be- 
came a tenant on sufferance. The ques- 
tion. therefore, is whether the tenant 
continued in possession after the lease 
period without the consent of the land- 
lord or whether he continued in posses- 
sion after the expiry of the lease period 
with the consent of the landlord. In 
English law, the former is called a ten- 
ant by sufferance, while the latter is 
called a tenant holding over, The ten- 
ancy on sufferance will be converted 
into a tenancy at will by the assent of 
the landlord. The, assent of the land- 
lord for the continuation of the ten- 
ancy after the termination of its period 
will create a new tenancy, The assent 
of the lessor may be inferred from (1) 
acceptance of rent, (2) a demand for 
rent. (3) filing of a suit for rent, (4) an 
agreement as to an item in an account 
for rent, or (5) the grant of an invalid 


lease. These circumstances can only 


Balasubramania v. Saraboji [Raghavan J.) 
“create a presumption 
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which is rebut- 
table. 

8. Sri M. V. Krishnan, appear- 
ing for the respondent. relied on Bilas 
Kunwar v. Desraj Ranjit Singh. ILR 37 
All:557 = (AIR 1915 PC 96) in sup- 
port of his contention that a tenant 
who was let into possession cannot deny 
his landlord’s title, however, defective it 
may be, so long as he has not openly 
restored possession by surrender to his 
landlord. Section 116 of the Indian 
Evidence Act deals with the tenants 
estoppel and under that section, no ten- 
ant of immoveable property shall. dur- 
ing the continuance of the tenancy. be 
permitted to deny: that the landlord of 
such tenant had at the beginning of the 
tenancy a title to such immoveable pro- 
perty. It is thus seen that the defen- 
dant who is the tenant, in order to 
claim title in himself. must first esta- 
blish that he surrendered the tenancy 
to the landlord. Without 
the fact of surrender, it is not open to 
the defendant to deny the title of the 
landlord and claim an adverse title 
from the mere fact of his continuing in 
possession. In Atyam Veeraraju v. Pe- 
chetti Venkanna, AIR 1966 SC 629. Ba- 
chawat, J. following the decision of the 
Privy Council in ILR 37 All 557 = (AIR 
ig his 96) observed as follows at 
p. — 


“Having regard to Section 116 of 

the Indian Evidence Act, 1872. during 
the continuance of the tenancy, the ten- 
ant will not be permitted to deny the 
title of the deity at the beginning of 
the tenancy. In ILR 37 All 557 = (AIR 
1915 PC 96) it is observed—A tenant 
who has been let into possession cannot 
deny his landlord's title, however defec~ 
tive it may be, so long as he has not 
openly restored possession by surrender 
to his landlord’......... 
The question, therefore. is whether the 
defendant in the present case has sur- 
rendred possession to the landlord in 
order to be entitled to claim adverse 
title as against the landlord. It is no 
‘doubt true that the defendant has been 
in factual possession for over the sta- 
tutory period; but the question is whe- 
ther he has surrendered possession to 
the landlord and still continues to re- 
main in possession of the same even 
after such surrender, The courts. below 
have not addressed themselves to this 
aspect of the matter. 


9. I therefore call for a finding 
from the Subordinate Judge of Dindi- 
gul, on the question whether the de- 
fendant has surrendered possession of 
the leased property on the expiry of 
the lease period under Ex. A-30. The 
Subordinate Judge will send the finding 


-within two months from the date of 


éstablishing} 


Ea 


sus Mad. (FPrS. 1-3] 
receipt of records by him, Ten days for 
objections, 

Case remanded. 


AIR 1973 MADRAS 308 (V 60 C 96) 
GOKULAKRISHNAN J, 

S. Ameeran Saheb and another, Ap- 
pellants v. Somanatha Nadar, Respon- 
dent. 

A. A. O. No. 187 of 1972 and Civil 
Revn, Petn. No. 1055 of 1972. D/- 25-10- 
1972. against order of Sub-J.. Erode in 
I. A. No. 1910 of 1971. . 
. Index Note:— (A) Limitation Act 
(1963). Art. 123 — Application to set 
aside ex parte decree filed within 30 
days of knowledge of decree when not 
time barred. 

Brief Note:—- (A), An application to 
set aside an ex parte decree filed within 
30 days of the knowledge of the pass- 
ing of the decree is not time barred 
when notice of the suit received by the 
defendant was unaccompanied by a copy 


of the plaint. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1963 Mad 198 = 76 Mad LW 


24, Pichai Ammal v. Vellayya 4 
AIR 1931 Mad 813 = 61 Mad LJ 

920. Gyanammal v. Abdul Hus- 

sain Sahib 


V. Narayanan for N, Sivamani, W. 
Krishna Mohan and Narayanan, for Ap- 
pellants: T. Somasundaram, for Res- 
pondent. 


JUDGMENT :— The defendants in 
the suit are the appellants in C. M, A. 
No. 187 of 1972 and the petitioners in 
C. R. P. No. 1055 of 1972, The suit was 
filed against the defendants for recovery 
of a sum of Rs, 11,471-56 on two heads 
i.e. one on a pronote and another on 
dealings. On 27-2-1971. an ex parte 
decree has been passed. On 3-9-1971, 
the defendants were served with notice 
in the execution petition. After coming 
to know of the execution petition, the 
defendants on 4-9-1971. filed two inter- 
locutory applications I. A. No, 1909 of 
1971 for the purpose of excusing the 
delay in filing the application for set- 
ting aside the ex parte decree, and I. A. 
No. 1910 of 1971 for setting aside the 
ex parte decree dated 27-2-1971. The 
trial Court dismissed both these appli- 
cations. The defendants have filed C. 
M. A. 187 of 1972 against the decision 
in I. A. 1910 of 1971 and C. R. P. No 
1055 of 1972 against the decision in I. A. 
1909 of 1971. 

2. Mr. Narayanaswami learned 
counsel for the appellants and the peti- 
tioners respectively in the abovesaid 
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cases submitted that as per Art. 123 of 
the Limitation Act, the time to file the 
petition to set aside the ex parte decree 
will run only from the date of know- 
ledge of the decree. He is also aware 
that if the summons have been duly 
served, the time will run from the date 
of the decree. Hence, Mr, Narayana- 
swami has submitted that the summons 
were not duly served inasmuch as the 
plaint copy was not attached to the 


summons. He cited the decision in 
Gyanammal v. Abdul Hussain Sahib, 


61 Mad LJ 920 = (AIR 1931 Mad 813). 
In that decision. a Bench of our ‘High 
Court dealing with the service of sum- 
mons duly upon the defendant has ob- 
served that the defendant can dispute 
the due service on the ground that. the 
summons in the suit was not really 
served upon him but upon somebody 


‘else, or that what was served upon him 


was mot the summons in the suit, 


or 
that it did not give the correct date 
or some other essential information 


about the suit, or that it was not ac- 
companied by a copy-of the plaint in 
the suit concerned. so that, although 
in a sense he was personally served, he 
was not provided with the knowledge 
of the claim against him, which is the 
object of the service. It is further stat- 
ed in the said decision that even if 
the defendant is served personally. it is 
open to him to come to the court and 
show that (sic) was not really due ser- 
vice because it did not really give him 
knowledge of the claim against him. 

i As far as the present case is 
concerned, the defendants have specifi- 
cally raised the plea stating that they 
were not served with a copy of the 
plaint. The lower Court has failed to 
consider this point except stating that 
the defendants had knowledge of the 
suit. Mere knowledge of the, suit is 
not enough to disentitle the defendants 
from filing a petition to set aside the 
ex parte decree beyond a period of 30 
days from the date of the decree. The 
essential requirement is that the defen- 
dants must be aware of the date of the 
decree if the summons were not duly 
served upon them. No doubt, Mr. Nara- 
yvanaswami has further contended that 
due to the fraud practised by the plain- 
tiffs, they did mot take serious note of 
the alleged suit. This he states, on the 
ground that the defendants thought that 
a suit has been filed only on a promis- 
sory note inasmuch as Ex, B-3 the suit 
notice dated 23-10-1969 mentions only 
the money due on the pronote. but un- 
fortunately the suit is not only based 
upon the promissory note but also cer- 
tain dealings. This according to the 
defendants. is not a bona fide claim, But 
I do not think that that point has any 
relevancy for the present case and it is 
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unnecessary for me to deal with the 
same since that will not form a ground 
for setting aside the ex parte decree. 


4. In the decision in Pichaiam- 
mal v. Vellayya, AIR 1963°Mad 198, 201 
in paragraph 9 it is held— 

“Art. 164 of the Limitation Act 
provides for a period of 30 days for an 
application to set aside an ex parte de- 
cree. Time will begin to run from the 
date of the decree or where the sum- 
mons was not duly served when the ap- 
plicant has knowledge of the decree. 
In the present case the concurrent find- 
ing of both the courts below is that the 
first defendant deliberately refused to 
receive summons. It would follow that 
he had constructive notice of the con- 
tents of the registered cover which was 
tendered to him by the postman. that 
is to ‘say, he had knowledge of the date 
of the hearing of the suit, Knowledge 
of the date of hearing of the suit does 
not necessarily mean knowledge of the 
fact that a decree had been passed on 
that date or subsequent to that date. 
For the application of Art. 164 of the 


Limitation Act, it is necessary to as- 
certain when the defendant applying 
for setting aside the ex parte decree 


had knowledge of the decree. Mere 
knowledge of the date of the suit woul 
not be enough for that purpose......... ? 
Thus, it is clear from the abovesaid de- 
cision that if the defendants are able to 
establish that the notice has not been 
duly served, it is enough that they file 
a petition to set aside the ex parte de- 
cree within thirty days from the date 
of the knowledge of the passing of the 
decree. In this case. according to the 
defendants, they came to know of the 


passing of the decree only when the 
notice of the execution petition ‘was 
served upon them’ on 3-9-1971. The 


trial Court. on the basis of service of 
summons and also observing that the 
defendants were aware of the suit be- 
ing filed, dismissed both the applications 
filed by them. But the decision in AIR 
1963. Mad 198 is a very clear authority 
for the proposition that when notice is 
not duly served the defendant against 
whom an ex parte decree has been pass- 


ed. is entitled to file a petition to set 
aside the ex parte decree within 30 
days from the date of knowledge re- 


garding the decree passed against him. 
The corresponding Article in the pre- 
sent Limitation Act for Art, 164 is Arti- 
cle 123. The wordings are the same 
fn both these Articles. I am satisfied 
that the defendants have correctly prov- 
ed that the notice has not been duly 
served inasmuch as the plaint copy has 
not been sent along with the notice. - It 
complies with the observations contain- 
ed in the decision in 61 Mad LJ 920 = 


Palanivelu v. Ouseph Mathai 


Mad. 309 


(AIR 1931 Mad 813) wherein this court 


has stated certain circumstances to 
show that the notice has not been 
duly served, Article 124 contem- 


plates only due service of notice. In 
view of the fact that there was no due 
service .of notice, the petition filed im- 
mediately after they came to know of 
the passing of the ex parte decree is 
within time. The trial Court has failed 
to exercise its jurisdiction inasmuch as 
it has completely ignored the provi- 
sions contained and the interpretation 
of Art. 123 of the Limitation Act. In 
these circumstances. C. R. P. 1055 of 
1972 is allowed. 

š Mr. Sivamani, learned counsel 
for the appellants in C. M. A. 187 of 
1972 now brings to my notice that an 
appeal C. M. A. 9 of 1972 was filed 
against the decision in I. A. No, 1910 of 
1971 before the District Judge of Coim- 
batore East. at Erode. and the same was 
dismissed on 21-4-1972. I find from that 
judgment that the District Judge has 
not considered the points which I have 
discussed in the paragraphs supra. 
Whatever it might be, the District Court 
had no jurisdiction to entertain the 
C. M, A.. and as such the judgment and 
decree passed by the District Judge 
have to be construed as null and void. 
In any event, even assuming that the 
District Judge has the appellate power, 
the present C. M. A. can be converted 
as a civil revision petition and the same 
can be disposed of. In the interests of 
justice. I do not think that there is any 
need to technically convert the C. M. A. 
into C. R. P. inasmuch as the order 
passed by the District Judge of Coim- 
batore East, at Erode in C. M. A. 9 of 
1972 was without jurisdiction. In these 
circumstances, and for the reasons men- 
tioned in the paragraph supra. C. M. A. 
No, 187 of 1972 is allowed. 

6. The result is that the ex parte 
decree passed in O, S. 28 of 1971 is set 
aside and the suit will be restored to 
the file of Sub-Court, Erode. and will 
be disposed of afresh according to law. 
There will be no order as to costs. 

Appeal allowed. 
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AIR 1973 MADRAS 309 (V 60 C 97) 
RAMAMURTI, J. . 

Palanivelu and others. Appellants 
v. Ouseph Mathai, Respondent, 

Second Appl. No. 1611 of 1970. Dj/- 
20-9-1972, against decree of City Civil 
J.. Madras in A. S. No. 191 of 1967. 

Index Note:— (A) Transfer of Pro- 
perty Act (1882), Sections 5 and 53 — 
Transfer of property — A deed of sur- 
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render executed by a life tenant in 
favour of remaindermen under a deed 
of settlement is not a transfer within 
Sections 5 and 53. AIR 1954 SC 61 and 
(1957) 2 Mad LJ 610 and AIR 1933 Cal 
467, Rel. on. (Paras 3, 6} 
Cases Referred: Chronological Paras 
(1957) 2 Mad LJ 610, Periakaruppa 
Chettiar v. Natraja Chettiar 
AIR 1954 SC 61 = (1954) 1 Mad 
LJ 69, Natwar Lal v. Dadubhai 4 
AIR 1933 Cal 467 = ILR 60 Cal 
379, Makhanlal Laha v. Nagen- 
dranath 4 

V, S. Rangaswami Iyengar. for Ap- 
pellants; A, Subramanian. for Respon- 
dent. 

JUDGMENT :— The plaintiffs who 
failed in the courts below are the ap- 
pellants in the second appeal. One 
Thangavelu, maternal grandfather of 
the plaintiffs. executed a settlement 
deed Ex. A-1 dated 27-10-1944 under 
which he gave a life estate in the suit 
property to his daughter. Kanchana- 
mala, and the vested remainder to his 
grandsons. The mother executed a sur- 
render deed Ex, A-2, dated 1-8-1956. in 
favour of her children. with the result 
that the remaindermen became entitled 
to the present possession of the pro- 
perty from the date of Ex. A-2. They 
have become the absolute owners of the 
property. The defendant obtained a 
decree against Kanchanamala in O. S. 
1701 of 1956 for a sum of Rs. 1300 and 
he sought to attach the property in the 
hands of the minors on the ground that 
the surrender made by the mother 
judgment-debtor. was not a bona fide 
transaction and that it was a fraudulent 
transfer intended to defeat and delay 
the claim of the creditor. The courts 
below upheld the claim of the decree- 
holder in the view that it was brought 
about with a view to defeat and delay 
the claim of the creditors. It is im- 
possible to sustain the view taken by 
the courts below. 


2s The matter has got to be de- 
cided under the provisions of Section 
53, Transfer of Property Act. read with 
Section 5 of the same Act. Section 5 


defines ‘transfer of property’ in these 
terms :— 
“In the following sections ‘transfer 


of property’ means an act by which a 
living person conveys property in pre- 
sent or in future, to one or more other 
living persons. or to himself or to him- 
self and one or more other living per- 
sons; and ‘to transfer property’ is to 
perform such act. In this section, ‘liv- 
ing person’ includes a company or asso- 
ciation or body of individuals whether 
incorporated or not, but nothing con- 
tained herein shall affect any law for 
the time being in force relating to 


Palanivelu v. Ouseph Mathai (Ramamurti J.) 


ALR. 
transfer of property to or by compa- 
nies, association or bodies of indivi- 


duals.” 


In order to attack a transaction under 
Section 53. there must first be a trans- 
fer and that transfer must suffer under 
the infirmities mentioned in the said 
section. The question is: If a person 
who is a life-tenant under a settlement 
deed walks out of the picture and acce- 
lerates the rights of the remaindermen, 
whether that would amount to a ‘trans- 
fer’ within the meaning of the Trans- 
ier „of Property Act. Sections 5 : and 
53?’ 


3. Cases have uniformly taken 
the view that a document of release. a 
document of relinquishment and docu- 
ment of surrender would not amount 
to a ‘transfer’ within the meaning of 
Section 5. The important idea involved 
in a transfer is that under the transfer 
a person who got title or right con- 
veys that right or title to the trans- 
feree, which right the transferee ac- 
quires only in pursuance of the trans- 
fer. In the case of a surrender by life- 
tenant in favour of the remaindermen, 
there is no transfer of property from 
the life tenant and there is merely an 
effacement or extinguishment of the 
rights of the life-tenant. with the re- 
sult the rights of the remaindermen 
get accelerated. The rights of the re- 
maindermen are derived only under the 
document executed by the full owner 
and when a surrender deed is executed, 
the full rights accrue to the remainder- 
men only in pursuance of the title de- 
rived under the settlement and the 
remaindermen do not derive any title 
from or through the life-tenant who 
makes the surrender. In other words, 
there is merely a self-effacement on 
the part of the surrenderer. life-tenant, 
who goes out of the picture. 





4, Reference may be made to 
the Bench decision in Makhanlal Laha 
-v. Nagendranath Adhikari. ILR 60 Cal 


379 = (AIR 1933 Cal 467) in which the 
Bench has pointed out that the word 
‘transfer’ has been used in a technical 
sense and under the Transfer of Pro- 
perty Act, transfers are sale. mortgage, 
lease. exchange and gift. and that there 
is nothing in the Act to indicate that 
‘surrender’ is a mode of transfer. It is 
observed— 


“The term ‘surrender’ distinguished 
from transfer is very well known in 
law; a surrender is an yielding up an 
estate for life or years to him that 
hath an immediate estate in reversion 
or remainder wherein the estate for 
life or years may merge by mutual 
agreement; it is the falling of a lesser 
estate into a greater.” 


y 
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Court in Natvarlal v. Dadhubhai, 


@t is unnecessary to labour this point 
fin view of the decision of the Supreme 
(1954) 
1 Mad LJ 69 = (AIR 1954 SC 61) in 
which the Supreme Court held that 
when the widow makes a surrender in 
favour of the reversioner there is no 
‘transfer of any property from the 
widow to the reversioner and that there 
is only a self-effacement on the part of 


the widow and extinguishment of her 
rights in the property and the entire 
rights of the reversioners spring only 


from the last owner through whom they 
claim title and nothing passes or is 


claimed through the widow—vide ob- 
servations at page 74. 
5. In Periakaruppa Chettiar v. 


Nataraja Chettiar, (1957) 2 Mad LJ 610 
the question was about the scope of a 
surrender by a widow during the period 
30th September. 1937 and 31st January, 
1948, under Section 9-A of Madras 
Agriculturists’ Relief Act (IV of 1988). 
The argument that surrender by the 
widow amounted to a ‘transfer’ within 
the meaning of Act IV of 1938 was re- 
jected (vide observations at pages 615 
and 616). 

6. From the foregoing reasons it 
will be seen that the grandsons, surrende- 
rees. do not occupy the position of trans- 
ferees in the sense that any title is trans- 
ferred to the transferees i.e.. grandsons. 
What happens is that there is a civil 
death so far as the life-tenant is con- 
cerned and the grandsons become abso- 


tlute owners of the property, There is 
jno ‘transfer’ 
“Section 53. 


within the meaning of 
T: The appeal is allowed and the 
plaintiffs suit, decreed. No costs in 
second appeal. The plaintiffs will be 
entitled to their costs in the courts 
below, No leave. The defendant will 
pay the court-fee due to Government 
in the trial Court and the lower appel- 
fate Court. 
Appeal allowed. 


AIR 1973 MADRAS 311 (V 60 C '98) | 

KRISHNASWAMY REDDY, J. 

K. M. Madhava Krishnan, Petitioner 
v. K. V. Thangaperumal and others, 
Respondents. 

S. R. (C. R. P.) No. 45277 of 1972, 
D/- 27-9-1972. against the order of the 
Sub-J., Erode, D/- 18-1-1972. 

Index Note:— (A) Civil P. C.. Sec- 
tions 115, 96, 2 (2) and Order 20, Rule 
48 —— Suit for partition — Interim final 
decree passed — Application under 
Order 20, Rule 18 — Order thereon, if 
revisable or appealable. 
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Brief Note:— (A) Where in a suit 
for partition wherein an interim final 
decree has already been passed, certain 
defendants filed application under Order 
20. Rule 18 read with Section 151 to 
work out their rights and obtain their 
shares and also asked for accounting in 
respect of income from family proper- 
ties. the order determining shares and 
liabilities of the parties on such an ap- 
plication must be considered as a final 
decree enforceable and executable as a 
decree. Hence an appeal alone will lie 
against the said decree and the revision 
is not maintainable. (Paras 13. 14) 

R. Gandhi, for Petitioner. 

ORDER :— This S, R. is sought to 
be filed by the plaintiff as a civil revi- 
sion petition to revise the order of the 
Subordinate Judge of Erode. in I. A. 
No, 289 of 1965 in O, S. No. 87 of 1956. 
The suit is one for partition. Defen- 
dants 102 and 115 belonged to the 
branch of the first defendant. The office 
raised an objection and hence it is post~ 
ed before me for orders. i 


2. It will be relevant to note 
briefly the facts of the case, One Mari- 
muthu Pillai who owned large extent of 
properties, died on 10-4-1953 leaving 
two wives and children. His first wife 
had two sons who were the first defen- 
dant and husband of the third defen- 
dant. Defendants 102 and 115 are the 
sons of the first defendant. The daugh- 
ters of the third defendant are defen- 
dants 4 and 5. The second wife of 
Marimuthu Pillai is the second defen- 
dant. Her son is the plaintiff. An inte- 
rim final decree was passed in respect 
of the reliefs prayed for. The follow- 
ing terms of the decree may be rele- 
vant for ae nee 

Sane son’ The plaintiff and the de- 
Parise 1 vs 3 are each entitled to 
1/4th share in the schedule item co- 
vered by Ex. A-1 excluding the mov- 
ables taken from the safe in house No. 
76 Cauvery Road. Karungapalayam: 5. 
The motor cycle claimed by the 102nd 
defendant and 10 HP electric motor 
pump claimed by the 89th defendant 
also belong to the family and these de- 


fendants have no title over these two 
items, 
6. The fixed deposit receipts in the 


name of Rajagopala Pillai to the extent 
of Rs. 86,000 belong to the 3rd defen- 
dant. The plaintiff and the Ist defen- 
dant are also entitled to the fixed depo- 
sits for the like amount which they 
have already cashed and realised. The 
second defendant shall not be entitled 
to the sum of Rs. 86,000 for her share 
as her share as she has taken it by way 
of cash amounting to Rs, 73,000 and 
also two promissory notes for Rs. 13, 000 
executed by Subbaraya Pillai... 
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3-4. The more relevant clause in 
the decree is this:— 


eateeetes 7. The second defendant 
shall be lable to account for the in- 
come from the immovable properties 


she has received and other outstandings 
collected by her after the death of 


Marimuthu Pillai for as well as the 
jewels that belong to the family.” 
5. The aggrieved parties to the 


above decree preferred three appeals to 
the High Court. The High Court dis- 
missed the appeals after slightly modi- 
fying the decree of the lower Court. 
The High Court observed that defen- 
dants 102 and 115, the sons of the first 
defendant, who have since become di- 
vided from their father are entitled to 
1/3rd share each in the cash and other 
movables that will be allotted to the 
share of the first defendant and the 
share of defendants 102 and 115 could 
be worked out in the same suit. 

6. Defendants 102 and 115 -there- 
fore filed I. A. 289 of 1965 under Order 
20, Rule 18 and Section 151. C. P, Code 
for directing respondents 1 and 5, the 
children of the second defendant, who 
were impleaded as legal represeritatives 
of the second defendant after her death, 
to render accounts of the income from 
the immovable properties the second de- 
fendant had received and their out- 
standings collected by her after the 
death of Marimuthu Pillai as well as 
jewels that belong to the family and 
pay one-sixth share of the amount 
found due to them. 


7. In respect of the cash of Ru- 
pees 73,000 kept in the iron safe and 
another sum of Rs, 13,000 relating to 
promissory notes, the lower Court held 
that defendants 102 and 115 are entitl- 
ed to 1/12th share. As regards the in- 
come from the immovable 
the lower Court held that the second 
defendant had realised not less than 
Rs. 25,000 as income and she was liable 
to pay the proportionate share due to 
defendants 102 and 115. In respect of 
the family jewels, the lower Court held 
that the second defendant was not liable 
to account for the same, In the result, 
the lower Court held that defendants 
102 and 115 were entitled to Rs, 18,500 
for their share. This order was passed 
on 18-1-1972. It was adjourned for 
payment of court-fees by the said de- 
fendants to 31-1-1972. It is stated that 
the court-fees was paid and the decree 
‘was passed. 

8. This S. R. was filed in July, 
1972. sübsequent to the payment of 
court-fee and passing of the decree, 

9. This S. R. was returned by 
the office pointing out that a revision 
would not lie and that an appeal alone 
would lie in view of a final decree hav- 
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properties, 


A. I. R- 


ing been passed in the matter and the 
amount due as per accounting having 
been ascertained and determined, It is 
the contention of the office that the 
order passed in I. A. 289 of 1965 is a 
decree within the meaning of Section 2 
(2), C. P. Code and that it would. there- 
fore, be appealable as a decree. 

10. The learned counsel for the 
petitioner represented that the suit for 
partition had been disposed of and a 
final decree had also been passed and 
that the present petition was filed by 
the sons of the first defendant - under 
Order 20. Rule 18 and Section 151, C. P. 
Code only to work out their rights and 
obtain their share and while doing so, 
they also asked for accounting in re- 
gard to the income from the family 
properties, outstandings jewels etc. Ii 
is contended by the petitioner that 
Order 20. Rule 18. C. P. C. provides for 
a preliminary decree being passed under 
certain circumstances and there was no 
scope for such.a preliminary decree in 
view of the facts of the case and the 
lower Court acted without jurisdiction 
in entertaining the petition and making 
orders thereon. In other words, it is the 
contention of the petitioner that the 
order passed in I. A, 289 of 1965 must 
be deemed to be an order and not a 
decree within the meaning of Section 2 
(2) of the C. P. Code 

11. The question. therefore, that 
arises for consideration is whether the 
order passed in I, A. 289 of 1965 is an 
order within the meaning of Section 2 
(14). C. P. Code or a aeron within the 
meaning of Section 2 (2), C. 

12. Section 2 (14) S P. C. dẹ- 
fines ‘order’ as the formal expression of 
any decision of a civil Court which is 
not a decree. ‘Decree’ is defined in Sec- 
tion 2 (2), C. P, C. as the formal ex- 
pression of an adjudication which con- 
clusively determines the rights of ‘the 
parties with regard to all or any of the 
matters in controversy in the suit and 
may be either preliminary or final. but 
shall not include any adjudication from 
which an appeal lies as an appeal from 
and order, or an order of dismissal for 
default. 

13. The application before the. 
lower Court was filed under Order 20, 
Rule 18 and Section 151, C. P, Code. It 
is rather curious that the counsel for 
the petitioner would now state that that 
application should not have been enter- 
tained under Order 20, Rule 18, €. P. C. 
by the lower Court though the petition~ 
er himself had filed the application 
under the said order. There cannot be 
any doubt that Order 20, Rule 18, C. P. 
Code deals only with the passing of the 
preliminary decree, There cannot be 
any dispute that the stage of the preli< 
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minary decree has passed in the suit 
and it has come to the stage of . final 
decree. The shares and liabilities of 
the parties have been determined; but 
on this epplication, the extent of the 
liabilities has been ascertained and an 
order has been passed to that effect. It 
must. therefore, be construed as a final 
decree, There can be several final de- 
crees depending upon the circumstances 
of each case. The order in I. A, 289 of 
1965 is. therefore, an adjudication , be- 
tween the parties, which conclusively 
determined the rights of the parties in 
respect of the extent of the liabilities 
by ascertaining and determining the 
exact amount payable by one party to 
the other. This order must, therefore, 
be considered as a decree enforceable 
and executable as a decree, 


14, The learned counsel for the 
petitioner contends that what was 
ordered in the interlocutory application 
would remain as an order till the court- 
fee was paid. In other words, the con- 
tention of the learned counsel was that 
the order will amount to a decree only 
after the court-fee was paid. I am un- 
able to see any substance in this point. 
If court-fee is not paid, the order will 
be a useless one, which cannot be en- 
forced or executed. Mere order which 
cannot be enforced does not affect the 
parties concerned. This point. however, 
does not arise in this case as the court- 
fee was paid and this petition was filed 
long subsequent to the payment of 
court-fee. I am, therefore of the view 
that the order passed in I. A, 289 of 
1965 is a final decree and that an appeal 
alone will lie against the said decree. 
The revision petition is not maintain- 
able. The office was right in returning 
the S. R. to the petitioner as not main- 
tainable as revision petition. Ordered 
accordingly. The office may receive this 
as an appeal after collecting the court- 
fee, 

Order accordingly. 


AIR 1973 MADRAS 313 (V 60 C 99) : 
KAILASAM. J. 

V, T. Veerappa Chettiar, Petitioner 
v. P. S. Palaniappa Chettiar. Respon- 
dent. 

Civil Revn. Petn. No. 806 of 1972, 
D/- 26 9-1972, to revise order of Sub-J., 
Devakottai in E, A. No. 479 of 1971. 

Index Note:— (A) Civil P. C., Sec- 
tion 65 — Court sale — Confirmation of 
sale under Order 21, R. 92 — Another 
decree-holder attaching same property 
subsequent to sale and even before its 
confirmation could not enforce his de- 
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V. T. V. Chettiar v. P, S. P. Chettiar (Keilasam J.) [Prs. 1-3] 
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cree nor can he claim any benefit under 
Section 63. (X Ref:— S. 63). 

Brief Note:— (A) If the challenge 
to the court sale under Order 21, Rules. 
89 to 91 is not successful, the sale is 
confirmed under Rule 92. The title in 
the property vests in the auction-pur- 
chaser from the date of sale despite the 
subsequent attachment. AIR 1960 Pat 
378. Explained, (Para 4) 

Index Note:— (B) Civil P. C., Sec- 
tion 73 — Benefit of rateable distribu- 
tion of assets — Decree-holder making 
an execution application to a court other 
than the Court which received assets 
would not be entitled to the benefit. 

Brief Note— (B) An application for 
execution of a decree should be taken 
in the court which received and held 
the assets. Section 73 cannot be con- 
strued so as to enable all the decree-’ 
holders, irrespective of their applica- 
tions in different courts, to claim the 
benefit. The reason is that the court 
which has received and held the assets 
may not know the number of applica- 
tions in various courts, Further, Section 
73 cannot be read with Section 63. Sec= 
tion 73 does not require, for its applica- 
tion any attachment of property. while 
this is not the case in respect of Section 
63. AIR 1935 Bom 176, Explained. 

i (Para 5) 

Cases Referred: Chronological 

AIR 1960 Pat 378 = ILR 38 Pat 1. 
Ramachandra Bhagat v. Mrs, Eva 
Mitra 

AIR 1935 Bom 176 = ILR 59 Bom 
310. Dhirendra Rao Krishnarao 
v. Virbhadrappa } 

K. Venkataramani, for Petitioner; 
R. Raiagopala Iyer, for Respondent. 

ORDER :— This petition is filed by 
one Veerappa Chettiar, respondent in 
E. A. 479 of 1971. against the order of 
the Subordinate Judge. Devakottai. di- 
recting rateable distribution of the as- 
sets in court between him and the peti- 
tioner in E. A. 479 of 1971, 

2. The petitioner herein filed the 
suit O. S. No. 1 of 1970 in the Sub- 
Court. Devakottai. obtained a decree and 
brought the property to sale. The pro- 
perty was sold on 14-6-1971. On that 
day itself a sum of Rs, 1425 was depo- 
sited in court and the balance of Rupees 
4275 was deposited on 25-6-1971. The 
sale was confirmed in favour of the auc- 
tion purchaser on 17-7-1971. 

3. The respondent herein 
the suit O. S. 581 of 1970 against the 
same judgment-debtor as in O. S, 1 of 
1970 in the District Munsif Court of 
Melur and obtained a decree on 18-1- 
1971. He got the decree transferred to 
the District Munsif Court, Devakottai, 
on 10-6-1971. He took out an execution 
application and had the property at- 
tached on 23-6-1971. He applied for 
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rateable distribution of assets in the sequent to the date of sale. The vali- 
‘Sub-Court, Devakottai, on 5-8-1971. dity .of a Court sale can be questioned 
under the provisions ọf Order 21. Rules 

4. As already stated. after the 89 to 91. If the challenge is not suc- 
sale in execution of the decree in O. S. cessful, the sale is confirmed under 


1 of 1970 the sale proceeds, a sum of 
Rs. 1425 on 14-6-1971 and the balance 
of Rs. 4275 on 25-6-1971. were deposit- 
-ed in the Sub-Court, Devakottai, and 
the sale was confirmed on 17-7-1971. 
‘The auction purchaser in this case is the 
-decree-holder in O, S. 581 of 1970 who 
got the decree transferred to the Dis- 
‘trict Munsif Court, attached the pro- 
perty in execution of the decree and 
-who applied for rateable distribution of 
the assets. The lower court allowed the 
petition filed by the respondent holding 
‘that he is entitled to rateable distribu- 
tion of the assets in the Sub-Court, De- 
vakottai. The question that arises for 
consideration in this revision petition is 
wheiher the respondent is entitled to 
rateable distribution either under Sec- 
tion 63 or under Section 73, C. P, Code. 
“The decree-holders, who in execution of 
their decrees in more than one court 
have attached the same property of the 
judgment-debtor not in the custody of 
-any court, can claim the benefit of Sec- 
tion 63. C. P. C. The highest court be- 
-ween the courts in which the property 
is attached, or, if there is no difference 
in grade between such courts, the court 
under whose decree the property was 
‘first attached. will decide the claims of 
the attaching decree-holders. In order 
to apply Section 63. C. P. C.. the same 
vroperty of the judgment-debtor should 
have been attached by decree-holders in 
more than one court. In this case. it is 
common ground that the respondent 
herein attached the property in dispute 
on 23-6-1971. after the property was 
„sold on 14-6-1971. the sale was confirm- 
ed on 17-7-1971. The contention of Mr. 
Rajagopala Iyer. the learned counsel 
for the respondent, is that, as the auc- 
tion purchaser who purchased the pro- 
perty on 14-6-1971. had no vested right 
on the date of sale the subsequent at- 
tachment by the respondent after the 
date of the sale but before its confirma- 
tion would confer right on the respon- 
dent and he could enforce his decree 
against the property. I cannot agree. 
Section 65, C., P. Code provides that, 
when immoveable property is sold in 
execution of a decree and such sale has 
become absolute, the property shall be 
deemed to have vested in the purchaser 
from the date when the property is 
sold and not from the date when the 
sale becomes absolute. Under Section 65 
C. P. C., the title in the property sold 
in a court sale vests in the purchaser 
from the date of sale only after the 
iconfirmation of the sale. though the 
confirmation of the sale is on a date sub- 


Order 21, Rule 92, Civil P, C. and the 
confirmation of the sale relates back to 
the date of the sale, 


Mr. Rajagopala Iyer referred to the 
decision in Ramachandra Bhagat v. Mrs. 
Eva Mitra, (1959) ILR 38 Patil = 
(AIR 1960 Pat 378) and contended that 
where the property has been sold but 
before the confirmation of the sale’ the 
interest of the mortgagor vested in the 
State the auction purchaser would not 
derive any benefit. What happened in 
the case cited was that. after the sale 
of the proprietary interest in execution ` 
of a mortgage decree, the Bihar Land 
Reforms Act came into force and. ac- 
cording to the provisions of clauses (d) 
and (e) of Section 4 of the Act, all suits 
and proceedings for recovery of money 
which may be pending on the date of 
the vesting were to be dropped. There- 
fore, the Court in that case could not 
proceed with the confirmation of sale, 
and the sale was not confirmed. Sec- 
tion 65, Civil P, C. would not be ap- 
plicable to the facts of that case. Mr. 
Rajagopala Iyer’s contention is that the 
decision cited is authority for the pro- 
position that the purchaser’s title is in- 
choate and. therefore. any intervention 
of subsequent event which takes awav 
the right of the mortgagor will not con- 
fer any right on the auction purchaser 
even on the date of sale. Whatever 
may be the nature of the right of ° the 
purchaser in Court sale on the date of 
sale. once the sale is confirmed under 
Order 21, Rule 92, the title in the pro- 
perty sold vests in the purchaser from 
the date of sale and whatever has han- 
pened subsequent to the date of sale 
cannot in any way affect the right of 
the purchaser. In this case. the sale 
had been confirmed on 17-7-1971 and it 
relates back to the date of sale on 
14-6-1971. Therefore. the subsequent 
attachment of the property by the res- 
pondent on 23-6-1971. would not confer 
any right on the respondent. Nor can 
he claim any benefit under Section 68, 
Civil P., C. dd 


5. The question now arises whe- 
ther the respondent is entitled to rate- 
able distribution under Section 73, Civil 
P. C. Section 73. Civil P. C, provides 
that, where assets are sold by a Court 
and more persons than one have, be- 
fore the receipt of such assets, made ap= 
plication to the Court for the execution 
of the decrees for the payment of money 
passed against the same judgment-deb- 
tor and have not obtained satisfaction 
thereof, the assets, after deducting the 
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costs of realisation. shall be rateably dis- 
tributed among all such persons. | The 
following conditions have to be satisfied 
before Section 73. Civil P, C. can _be 
applied: (1) The decreeholder claiming 
rateable distribution should have applied 
for execution of his decree to the ap- 
propriate Court; (2) such application 
should have been made. prior to the re- 
ceipt of the assets by the Court. (3) 
-The assets of which a rateable distribu- 
tian is claimed must be assets held bv: 
the Court. (4) The decreeholder should 
be holder of a decree for the payment 
of money. (5) Such a decree should 
have been obtained against the same 
judgment-debtor. In the instant case, 
the sale proceeds of the property de- 
posited in the Sub-Court, Devakottai, 
are the assets held by the Court. The 
contention of Mr. Rajagopala. Iyer is 
that the respondent had applied for ex- 
lecution of his decree before the assets 
were received by the Court and the res- 
pondent is entitled to the benefit of rate- 
able distribution under Section 73. Civil 
P. It is not disputed that the res- 
pondent in this case had applied for ex- 
ecution of his decree on 23-6-1971. in the 
District Munsif Court, Devakottai, be- 
fore the assets of Rs. 4,725, were re- 
ceived by the Sub Court, Devakottai. 
But the question is whether the respon- 
dent had applied to the proper Court 
for rateable distribution before the as- 
sets were received and held by the 
Court. A reading of Section 73 (1) 
shows that the application for execution 
of decree should have been made to the 
Court, before it received and held the 
assets. An application for execution of 
[decree made to any Court other than 
the Court which received the assets 
would not be a sufficient compliance with 
the requirement of Section 73. The 
wording of the section, is “Where assets 
are held by a Court and more persons 
than one have. before the receipt of 
such assets. made application to the 
Court for execution” which means that 
the application for execution of the de- 
cree should be made to the Court before 
it received and held that assets. Mr. 
Rajagopala Iyer submits that under Sec- 
tion 73 read with Section 63, Civil P. C., 
an attaching decreeholder is entitled to 
rateable distribution. even though he has 
applied for execution of his decree in a 
different Court. As already pointed out, 
Section 63 states as to how the claims 
of several attaching decreeholders should 
be determined. Under that section if 
the decreeholders had attached the pro- 
perty that had been sold and the sale 
proceeds realised. the distribution may 
be according to the provisions of Sec- 
tion 73. But Section 63 cannot be in- 
voked, if the decreeholders had not at- 
tached the property. Section 73 stands 
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by itself and relates to distribution of 
assets in Court, whether the property 
had been attached by the concerned de- 
creeholder or not. For the application 
of Section 73, the property need not, be 
attached; but an application for execu- 
tion of the decree should have been 
taken in the Court which received and 
held the assets, Section 73 cannot be 
construed in such a way as to enable 
all the decreeholders. who have taken 
execution applications in different Courts, 
to. claim rateable distribution of assets 
received and held in one Court. Such 
a construction is not warranted. Nor is 
it workable, for the Court which has 
received and held the assets may not 
know the number of applications made 
for execution of decrees in various 
Courts. In this case the execution ap- 
plication was taken out by the respon- 
dent not before the Sub Court Devakot- 
tai, which received and held the assets, 
but before a different Court, namely. 
District Munsif Court, Devakoitai, 


Mr. Rajagopala Iyer submitted that, 
after amendment was introduced in Sec- 
tion 73. Civil P. C.. the view taken by 
some Courts is that Section 73, Civil 
P., C. will be applicable even if appli- 
cations for execution of decrees are 
taken out in different Courts. In sup- 
port of his contention. the learned coun- 
sel relied on the decision in Dhirendra 
Rao Krishna Rao v: Virabhadrappa, ILR 
59 Bom 310, 314 = (AIR 1935 Bom 176). 
In that case it has been held that Sec- 
tion 63, Civil P, C. does not determine 
the principle on which the Court is to 
act in determining claims of persons who 
have obtained attachments in execution 
of the decrees of inferior Courts to rate- 
able distribution of the proceeds of sale, 
and it only lays down which Court is 
to decide the question. It has also been 
held in that case, that. in determining 
whether: rateable distribution is to be 
allowed or not. the Court has to look at 
Section 73. that. in a case such as the 
present, Sections 63 and 73 must be read 
together and that when so read. the true 
construction of Section 73 is that an ap- 
plication need only have been made to 
the Court which granted the decree be- 
fore the receipt of the assets and need 
not. be made to the Court which holds 
such assets. In other words “that the 
Court to which application for execu- 
tion must be made”. means the appro- 
priate Court and includes an inferior 
Court which granted a decree to be ex- 
ecuted. In that case. the Court was 
dealing with the provisions of Sec. 63 
and referred to Section 73 for distribu- 
tion of the assets, when Section 63 was 
found inapplicable. In fact the Court 
observed “but we are not concerned in 
this case with the construction of Sec- 
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tion 73 except in a case which is dealt 
with by the Court under Section 63”, 
though earlier the Court stated that it 
was not so clear in the present section 
that the Court to which an application 
had to be made must be the Court 
whitch held the assets and might not be 
the Court which granted the decree. 
Therefore, the decision cannot conclude 
the matter in favour of the respondent. 
6. In the result, I accept the con- 
tention of Mr. Venkataramani the learn- 
ed counsel for the petitioner. and hold 
that, in the circumstances of the case, 
the respondent is not entitled to rate- 
able distribution, The petition is allow- 

ed with costs. 
Petition allowed. 
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VENKATARAMAN AND MAHA- 
RAJAN, JJ, 
The Trustees of Port of Madras, Ap- 
pellant v. Good Year India Ltd. and 
others. Respondents, 


Appeal No. 205 of 1966, D/- 26-7- 
1972. against decree of City Civil J. 
Madras, D/- 20-7-1965. 


Index Note :— (A) Civil P. C., O. 41, 
R. 1 — New plea — Plea not taken in 
the written statement cannot be enter- 
tained at appellate stage. 


Brief Note:— (A) The Port Trust in 
their written statement pleaded that 
whatever goods they had received from 
the shipping company were handed over 
to the consignee-plaintiff. Their fur- 
ther plea that they were under no obli- 
gation to the shipping company or to the 
plaintiff for the short-delivery was not 
entertained. (Para 5) 


Index Note:— (B) Limitation ‘Act 
(1908), S. 22 — “When he was so made a 
party” — New person is made.a party 
not on the date of the order of the Court 
directing to implead him but on the date 


of the application to implead. 


Brief Note.— (B) The diligent ap- 
plicant who had applied within the 
period prescribed should not suffer be- 
cause the Court for some reason or 
ether cannot or does not give him the 
relief within the period. AIR 1927 Mad 
468, Followed; AIR 1964 Mad 386 and 


AIR 1967 SC 278, Explained. 
(Paras 6, 7) 
Cases Referred: Chronological Paras 
AIR 1967 SC 278 = (1966) Supp 
SCR 188, Ramprasad v. Vijay- 
kumar 8.10 
AIR 1964 Mad 386 = (1964) 2 
Mad LJ 138, Thangavel Chettiar 
v. Kuppu Bai 8,9 
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Trustees, Port of Madras v, Good Year India 


A.L R- 
AIR 1927 Mad 468 = 52 Mad LJ 
199, South India Industrials 
Ltd. v. Narasimha Rao 6,8 


R. G. Rajan and D. V. Sivapranam, 
for Appellant; S. V, B. Rao, G. V., V. 
Gopalaswami and King and Partridge, 
for Respondents, : i 

VENKATARAMAN, J.:— This ap- 
peal is by the Port Trust of Madras. 
The Good Year India Ltd. at Calcutta. 
consigned to its branch office at Madras 
614 packages of tyres, tubes and acces- 
sories under two bills of lading M 23 
and M 24 both dated 31-1-1962, ‘cover- 
ing 443 and 171 packages respectively, 
by the vessel ‘Jag Ganga’ owned by the 
first defendant company, the Great Pes- 
tern Shipping Co. The vessel arrived 
at Madras on 6-2-1962. The first plain- 
tiff company applied for delivery. but 
obtained delivery of only 594 packages. 
The remaining 20 packages were not das 
livered. The first plaintiff made an en- 
quiry. The Assistant Traffic Manager of 
the second defendant Port Trust issued 
a B Certificate on 30-10-1962, Ex, A. 4, 
stating that 20 packages had not been 
landed. The first plaintiff. therefore, 
made a claim on the shipping company. 
By their letter dated 22-12-1962, the 
shipping company repudiated the claim 
on the ground that the Port Trust had 
granted a receipt to them for having 
received 610 packages with the mark 
‘Good Year’. Thus they admitted their 
own liability to pay for 4 packages and 
said that in respect of 16 packages, it 
was the Port Trust which was liable. 
On that footing, the first plaintiff issu- 
ed a notice to the Port Trust, but the 
Port Trust did not give any satisfactory 
reply. The Second plaintiff, who is the 
Insurance company. paid the claim of 
Rs. 8,653 to the first plaintiff and 
sought to recover the amount from the 
defendants—the value of 4 packages 
from the first defendant and the value of 
16 packages from the second defendant. 

2. The first defendant in their 
written statement admitted their liabili- 
ty for the 4 packages and pleaded that 
it was the Port Trust who were res- 
ponsible for the value of the 16 packa- 
ges. The Port Trust in their written 
statement pleaded that they had receiv- 
ed only 594 nackages in all from the 
shipping company, that they handed 
over those 594 packages to the first 
plaintiff and that consequently they were 
not liable to pay anything to the plain- 
tiffs. 


3. The learned Judge who tried 
the suit found that the Port Trust had 
passed the receipts. Exs. Bl, B2 and B3, 
in the tally sheets of the shipping com- 
pany for having received 610 packages 
in all. On that footing. he gave a decree 
against the first defendant shipping 
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eompany for the value of four packages 
and against the Port Trust for the value 
of 16 packages. Aggrieved by this. the 
Port Trust has preferred this appeal. 


4, It is obvious that though 614 
packages were booked at Calcutta in the 
ship, only 594 packages were delivered 
to the first plaintiff. There was thus a 
short delivery of 20 packages. The first 
defendant would plead that they de- 
livered 610 packages to the second de- 
fendant. They thus admit their liabi- 
lity for the value of 4 packages to the 
first “plaintiff. The second defendant 
would, on the other hand, deny that 
they received 610 packages. and would 
say they received only 594 packages. 
The first question which. therefore, 
arises is whether the second defendant 
received 610 packages from the first de- 
fendant or only 594 packages. The tally 
sheets. Exs, B1, B2 and B3. which have 
been signed by the officer of the Port 
Trust and the Agents of the shipping 
company show that 610 packages with 
the concerned mark were delivered by 
the Steamer Agents to the Port Trust. 
They are contemporaneous records and 
really clinch the matter. It is difficult 
to accept the plea of the Port Trust 
that only 594 packages were received. 
They exaniined on their side the Shed 
Master. one Kamalanathan. as D. W. 1. 
His evidence read carefully shows that 
610 packages were received by the Port 


Trust. His evidence is to the following 
effect. 443 packages should bear the 
mark “Good Year Madras”, and 171 


mackages should bear the mark ‘Good 
Year Bangalore via Madras’. The marks 
were not found on all the packages. 
The mark "Good Year Madras’ was found 
only on 158 packages. The mark ‘Good 
year Bangalore via Madras’ were found 
only on 25 packages. But at the time 
of the delivery, the first plaintiff's agent 
was prepared to take delivery, of 411 
packages more, thus making 594. But 
D. W. 1 also says that apart from. the 
25 and 158 packages, there was the mark 
‘Good Year’ on 427 packages, but the 
first plaintiff's agent took delivery of 
only 411 packages and the remaining 16 
were delivered to Dunlop and Co. This 
evidence would mean that apart from 
183 packages on which the marks were 
clear, the mark “Good Year” was avail- 
able on 427 packages though the addi- 
tional word ‘Madras’ was missing. 
Though the word “Madras” was missing, 
the mark ‘Good Year’ was sufficient to 
identify them as the first plaintiff's 
goods. But the further evidence is that 
notwithstanding this circumstance. the 
first plaintiffs agent was prepared to 
take delivery only on 411 packages and 
that is why the remaining 16 packages 
were delivered to Dunlop and Co. Now, 
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we may straightway remark that this 
version has been put forth only at the 
time of the trial and was not pleaded 
at any earlier stage of the case. Theres 
fore. no credence can be given to this 
version, that though the marks were 
available on 427 packages, the first 
plaintiffs agent took delivery only of 411 
packages. As a matter of probability 
also, it is likely that the -first plaintiff’s 
agent refused to take delivery of the 
remaining 16 packages though they con- 
tained the mark. But. at the same time, 
D. W. ls evidence shows that the Port 
Trust received all the 610 packages, 
namely. 25 packages with the mark 
‘Good Year Bangalore via Madras’ and 
158 packages with the mark ‘Good Year 
Madras” and 427 packages with the mark 
“Good Year”, all totalling up 610, This 
is in conformity with the tally sheets, 
Exs. Bl. B2 and B3. Therefore. the 
evidence of D. W. 1. far from support- 
ing the case in the written statement, 
goes to confirm the calculation in the 
tally sheets, according to which 610 
packages were received by the Port 
Trust from the steamer agents. 


5. Sri R. G. Rajan submits that 
even so. the Port Trust would not be 
liable directly to the first plaintiff com- 
pany. The argument is that on the evi- 
dence of D. W, 1. the remaining 16 
packages were delivered to Dunlop and 
Co., who were also consignees in the 
steamer, and that so far as the Port 
Trust and Steamer Agents were con- 
cerned, the Port Trust delivered all the 
goods which they had received from the 
Steamer agents by giving the goods to 
one or the other of the consignees. But 
we find that this plea was not put forth 
in the written statement of the second 
defendant. Their only plea was that 
they had received only 594 packages. 
There was no further plea that even if 
they had received 610 packages, they 
were under no obligation to the first 
defendant or to the first plaintiff. We, 
therefore, decline to entertain this plea. 


6. The next point made by the 
learned counsel for the appellant is that 
the suit is time-barred so far as the 
Port Trust is concerned. This conten- 
tion is based on Section 110 of the Mad- 
ras Port Trust Act, 1905. according to 
which no suit shall be commenced 
against the Port trust after six months 
from the accrual of the cause of such 
suit. The contention is that the cause 
of. action arose on 30-10-1962. when the 
B certificate was issued and that the suit 
should have been instituted within six 
months, Actually, the suit was origi- 
nally laid only against the shipping 
company on 6-2-1963, but on 30-4-1963, 
an application was made to implead the 
Port Trust. That was ordered on 1-7- 
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1963. The contention of Sri Rajan is 
that for the purpose of Section 22 of the 
Limitation Act. 1908. which was in force 
then. the Port Trust was made a party 
only on 1-7-1963. by which time the 
period of six months from 30-10-1962 
had expired. Section 22 (1) of the, said 
Act runs thus— 

“Where, after the institution of a 
suit. a new plaintiff or defendant is sub- 
stituted or added, the suit shall, as re- 
gards him, be deemed to have been in- 
stituted when he was so made a party.” 
The learned counsel for the plaintiffs- 
respondents meets this argument by 
urging that for the purpose of Sec. 22, 
the Port Trust must be held to have 
been made a party even on 30-4-1963, 
the date on which they filed their ap- 
plication to implead the Port Trust. 
They rely on a decision of a Bench of 
this Court consisting of Kumaraswami 
Sastri and Reilly. JJ. in the South India 
Industrials Ltd. v. Mothey Narasimha 
Rao, 52 Mad LJ 199 = (AIR 1927 Mad 
468). The facts were similar and it was 
held that for the purpose of Section 22 
(1), what matters is the date of the ap- 
plication made by the plaintiff to im- 
plead a new party. ‘The reasoning is 
thus stated: 


“It appears to me to be obviously 
the right principle to adopt in the 
matter, as otherwise. though an appli- 
cation might be made in time, as in this 
case, by the dilatoriness of the Court or 
by the manoeuvres, of the opposite 
party or by a mistaken decision of the 
Court. which had to be put right on ap- 
peal or revision. the order to which the 
party applying was entitled might not 
be made until the suit had become time 
barred. and it would be unreasonable to 
leave the party. who had applied in good 
time, at the mercy of such chances, It 
is contrary to- one of the clear princi- 
ples of the law of Limitation that a dili- 
gent party who has come to Court with 
his suit or his application within the 
period prescribed should be defeated be- 
cause the Court for some reason cannot 
or does not give him his relief within 
the’ period. The heavy penalty for ex- 
ceeding the arbitrary periods of limita- 
tion is to be counterbalanced by the as- 
surancé of safety when within time”. 


T. The position is this. The 
plaintiffs had necessarily to make. an ap- 
plication under Order I, Rule 10, Civil 
P. C. to implead the Port Trust and all 
that they could do on their part was 
to be vigilant and file the application 
within the period of six months allow- 
ed by Section 110 of the Madras Port 
Trust Act. They had no control on 
what happened in the Court after the 
filing of the application and it would 
be unreasonable to construe Section 22 
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(1) as to defeat their right, even th ough, 
they had been diligent and for somet- 
reason or other the Court could not pass 
the order within time. It would be a 
different matter if the plaintiffs could 
have straightway made the Port Trust 
a party without the intervention of the 
Court. But because they had necessarily 
to file an application. justice requires! 
that Section 22 of the Limitation Act, 
1908 should be construed as meaning 
that the date of the application shouldi 
be taken as the date when the new party 
was impleaded. This is what the learn- 
ed Judges stated and we are in réspect-} 
ful agreement with them. It follows 
that the Port Trust was impleaded with- 
in time, 

8. Sri R. G. Rajan has brought 
to our notice two subsequent decisions 
Thangavel Chetti v. Kuppu Bai. 1964-2 
Mad LJ 138 = (AIR 1964 Mad 386) and 
Ramaprasad yv. Vijaykumar, AIR 1967 
SC 278. No doubt, they refer to the 
order of the Court permitting addition 
of a new party and they say with re- 
ference to that date that the suit was 
time barred because of Section 22 of 
the Limitation Act. But it could not 
have made any difference in those cases 
if the date of the application for adding 
the new party had been made as the 
relevant date for Section 22. That was 
why no such contention was advanced in 
those cases and no such question was 
discussed at all. Hence. they cannot be 
treated as authorities at all on the ques- 
tion decided by the Bench in South 
India Industrials Ltd, v. Mothey Nara- 
simha Rao, 52 Mad LJ 199 = (AIR 1927 
Mad 468). Having explained the point, 
we shall refer briefly to these cases. 

9. In 1964-2 Mad LJ 138 = (AIR 
1964 Mad 386) the first defendant enter- 
ed into an agreement on 17-4-1933. to 
sell a property to the plaintiff. But he 
sold the property to second defendant, 
who in turn sold it to the third defen~ 
dant, who in turn sold it to the fourth 
and fifth defendants. The decision states 
that the order of the Court permitting 
addition of the third defendant was 
made on 2-8-1958 but that was more 
than three years from the date of the 
agreement. and the suit was time-barred 
against the third defendant, and conse- 
quently. the fourth and the fifth defen- 
dants. Presumably, even the applica- 
tion to implead the third defendant was 
filed more than three years after the 
agreement and hence no argument was 
advanced that if the date of the appli- 





cation was taken as the criterion. the 
suit would not be time barred. 
10. In AIR 1967 SC 278. one 


Vijayakumar filed the suit to enforce @ 
mortgage which had been executed in 
favour of -his mother’s mother Tara Bai, 
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claiming to have been adopted by her 
to her husband. The adoption was 


found against and the suit was dismis- 
sed on that sole ground by the trial 
Judge. On appeal to the High Court, 
the plaintiff sought to add a new ground 
that if the adoption was not proved. the 
heirs -of Tara Bai would be his mother 
and his two sisters, but because the two 
aunts were not available to figure as co- 
plaintiffs. he filed an application to im- 
plead his mother as a plaintiff and the 
aunts as pro forma defendants. This 
application was allowed by the High 
Court and a decree, was granted in fav- 
our of the mother and her sisters with- 
out going into the question of adoption. 

11. The mortgagee appealed to 
the Supreme Court. Sarkar, C. J. ob- 
served that the order of the High Court 
was sought to be sustained under 
Order 1, Rule 10 (1), Civil P. C. as sub- 
stituting the correct parties and there- 
fore not attracting the bar of limita- 
tion; but repelled the contention hold- 
ing that the order could not be sustain- 


ed under Order I, Rule 10 (1). Civil P. C... 


because some defendants were also added. 
Bachawat, J. for himself and Mudhol- 
kar, J. observed that the High Court 
had power to add the new parties under 
Order I, Rule 10 (2), Civil P. C., but, 
then, it was too late. The application 
was made on 3-11-1958 and was order- 
ed on 4-11-1958. It was observed in 


_paragraph 20— 


“Tt follows that as regards Mahabal- 

kumari (the mother) Rajakumari and 
Premkumari (the aunts), the suit must 
be regarded as instituted on 4-11-1958. 
As far as they are concerned, the suit 
is barred by limitation ......... 
It will be seen that even if siio had 
been taken as the relevant date, the 
result would have been the same. The 
question considered was entirely diffe- 
rent, namely, that by the addition of 
the new parties, it was not the old right 
‘or suit which was continued. The pre- 
sent question whether under Section 22 
of the Limitation Act, the new person 
is made a party on the date of the ap- 
plication, to implead him or on the date 
of the order of the Court directing him 
to implead did not arise there. 

1 The learned Judge has direct- 
ed the entire costs of the plaintiffs to 
be borne by the Port Trust. because they 
alone contested the claim of the plaintiffs 
and the first defendant did not contest 
the plaintiffs’ claim. We think . how- 
ever, that the proper order to make in 
such a case is to direct the defendants 
to bear the costs of the plaintiffs in the 
proportion of 1:4 and we do so in exer- 
cise of our powers under Order XLI, 
Rule 33, Civil P. C. This direction is 
so far as the costs in the trial Court are 
concerned, = 
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13. The appeal is dismissed with. 
costs (Counsel’s fee one set) which wil! 
be shared by the plaintiffs and the first. 
defendant in the proportion of 3:1. 

Appeal dismissed.. 
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RAGHAVAN, J. 
. Rajamanicka Mudaliar, Petitioner v.. 
Vadivelu Mudaliar. Respondént. 

Civil Revn Petn. No. 2374 of 1971,. 
D/- 30-11-1972. to revise order of Dist. 
‘Munsif Chingleput in O. P. No, 46 of 
1970. . 

Index Note:— (A) Madras Village 
Courts Act (1 of 1889), S. 46 — Essential: 
Contents of Decree under — Decree con- 
taining no indication of Courts applica- 
an of mind to the case must be set 
aside. i 


Brief Note:— (A) Where decree 
merely stated that parties were examin- 
ed and there was nothing else to show’ 
that village Court had considered the- 
contentions of parties and documents. it 
was held that the decree did not comply 
with Section 46 because though elabo- 
rate reasons need not be stated in the 
decree it must contain some indication. 
that Court applied its mind to the case 
before arriving at its decision. 

(Para 4)! 


Index Note:— (B) Madras Village 
Courts Act (1 of 1889), Section 73 —- 
Revisional Power — District Munsiff 
acts with material irregularity in exer- 
cise of his revisional power — Where he 
dismisses a revision against “Clearly un- 
just” decree of village Court, (Para 4). 


Brief Note:— (B) Village Courts 
decree not even indicating any reasons- 
for decision as required by Section 46 
of the Act falls within the term ‘“clear- 
ly unjust”. Decree or order as used im 
Section 73. The District Munsiff. in dis- 
missing the revision against such De- 
cree, acted with material irregularity ir 
the exercise of his power under S. 73. 


(Para 4} 
Cases Referred. Chronological Paras 
AIR 1963 Mad 87 = (1962) 2 Mad 
LJ 443, K. S. R. Acharya v. 
Halima Meeran > 
P. B. Ananthachari and T. N, Val- 
linayagam, for Petitioner. 


ORDER :— The defendant before the: 
Panchayat Court, Chingleput. who sought’ 
to set aside the decree dated 25-6-1970 
passed by the Panchayat Court in case 
No, 137 of 1969, before the District 
Munsif, Chingleput, is the petitioner 
herein. The grounds on which the de- 
cree of the Panchayat Court was sought 
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be set aside are: (1) that the Panchayat 
Court acted with gross partiality, (2) that 
the decree was arbitrary and perverse, 
(3) that it was illegal and there was 
material irregularity, and (4) that the 
decree did not contain any reasons for 
its decision as required by Section 46 of 
the Village Courts Act. The respon- 
dent before the District Munsif filed a 
counter, denying all the allegations in 
the petition. 

; The learned District Munsif 
dismissed the petition holding that there 
was no material irregularity in the de- 
cree, that the gross partiality alleged was 
not established. that the decree was nei- 
ther unjust nor without jurisdiction, and 
that the perusal of the decree showed 
that. both parties were enquired and as 
per the opinion of the members the suit 
was decreed. The learned District Mun- 
sif also stated that on a perusal of the 
notes-paper on the date of the decree 
showed that the daily entries in the 
plaintiffs note book were seen by the 
members and the suit was decreed. The 
present revision petition is preferred 
against the order of the learned District 
Munsif, 

3. The main contention of the 
learned counsel for the petitioner is 
that the decree passed by the Panchayat 
Court is not in terms of Section 46 of 
the Madras Village Courts Aet as the 
requirements specified therein have not 
been complied with. The relevant part 
of Section 46 reads as follows— 

“The decree shall contain the num- 

ber of the suit, the names of the par- 
ties. the particulars of the claim. the 
names of the witnesses examined, the 
titles of the exhibits read. the decision 
thereon and the reasons for such deci- 
sion which shall specify the sum of 
money adjudged. the movable property 
to be delivered. the sum to be 
paid in default of delivery and the 
amount of costs and by what par- 
ties and in what proportions such costs 
shall be paid”. 
The contention of the learned counsel is 
that the Panchayat Court stated its deci- 
sion, but reasons for such decision have 
not been given. 

I shall now extract the relevant part 
of the decree: 

(Original in Tamil omitted) 
The question for consideration is whe- 
ther the part of the decree of the Pan- 
chayat Court extracted above satisfies 
the requirements of Section 46. 
, 4. The distinction between a 
judgment and a decree, as found in the 


Ciyil Procedure Code, has not been 
maintained under the Village Courts 
Act. Nowhere in the Village Courts 


Act is there a reference to the judg- 
ment in a suit or proceeding before the 
Panchayat Court. Section 73 of the Vil- 
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lage Courts Act provides for revisions toj 
the District Munsiff from the proceed- 
ings of village Courts. The grounds on 
which such revisions are entertained are, 
(1) corruption. gross partiality or mis- 
conduct of the village Court (2) its hav- 
ing exercised a jurisdiction not vested in 
it by law, or otherwise acted illegally er 
with material irregularity and (3) the 
decree or order being clearly unjust. It 
is therefore seen that one of the grounds 
on which a revision petition could be 
maintained is that the decree or order 
is clearly unjust. Whether a decree is 
unjust or not cannot be found without 
looking into the grounds on which it is 
based. That is evidently the reason 
why Section 46 requires the reasons to 
be given in support of such decision 
The order extracted above. beyond stat- 
ing that the parties (plaintiff and de- 
fendant) were examined, does not state 
whether the plaintiffs or defendant’s 
evidence is acceptable or not acceptable. 
No reference is made as to whether any 
documentary evidence was filed. I have 


also looked into the notes paper and the 


docket sheet and I do not find any re- 
cord of the members having looked into 
any document before arriving at the 
decision. It is no doubt true that the 
members of the Panchayat need not 
give elaborate reasons in support of their 
conclusion, but there must be some indi- 
cation that they applied their minds to 
the contentions of the parties. The 
statement in the decree, that the par- 
ties were examined, cannot be said to 
comply with the requirement of S. 46 


5. Order XX, Rule 4, Civil P, C. 
in the Presidency Small Cause Courts 
Act makes a distinction between the 
judgment of-Courts of Small Causes and 
the judgments of other Courts. The 
judgment of a Court of Small Causes 
need not contain more than the points 
for determination and the decision there- 
on. Even so Jagadisan, J. in K. R. 
Acharya v. Mrs. Halima Meeran, 1962-2 
Mad LJ 443 = (AIR 1963 Mad 87) held 
that a judgment in a New Trial appli- 
cation by the Jearned Judges of the 
Court of Small Causes. which ran — 


“Heard, there is no question of law; 
dismissed” — is no judgment at all. Of 
course, under the Presidency Small 


Cause Courts Act, Order XX maintains 
the distinction between a judgment and 
a decree. If Section 46 had omitted to. 
state the words “and the reasons for such 
decision”, there will be no scope for 
any argument. But by the insertion of 
those words in Section 46. the require- 
ments of a judgment are incorporated in 
Section 46, as it were and some mate- 
rial indicating the reasons for the deci- 
sion should also be stated as forming 
part of the decree of the village Court 
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as required by Section 46. As I observ- 
ed earlier, there is no such indication in 
the decree of the village Court and the 
learned District Munsif, in dismissing 
the revision petition filed under Sec, 73 
of the Village Courts Act, acted in the 
exercise of his jurisdiction with mate« 
rial irregularity. 

6. In the result, the revision 
petition is allowed and the matter re- 
mitted to the village Court for further 
disposal in accordance with the above 


observations. 
. Petition allowed. 
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V. RAMASWAMI. J. 
Valliammal, Petitioner v. The Au- 
thorised Officer. Land Reforms, Coimba- 
tore. Respondent. 
C. M. P, No. ee tet eee 
916 of 1971, D/- 2-11-1972 


Index Note :— (A) Tamil Nadu Land 
Reforms (Fixation of Ceiling m Land) 
Act, 1961 (58 of 1961), Section 5 (4) — 
Properties inherited by females as stri- 
hana properties —- Though acquired 
subsequent to the commencement of the 
Act can be retained in addition to the 
ceiling area of 30 standard acres allow- 
ed to the family unit. (X-Ref.— S. 3 
(42 (Para 6) 

‘Index Note :— (B) Tamil Nadu Land 
Reforms (Fixation of Ceiling on Land) 
Act, 1961 (58 of 1961). Section 83 — Re- 
view — Decision contrary to express 
provisions of the Act — It is a proper 
case for review. (Para 4) 
Cases Referred: i aaa Paras 
AIR 1924 Mad 98 = ILR 46 Mad 

955. Murari Rao v, Balavant 

_ Dikshit . 
AIR 1924 Mad 98 = ILR 46 Mad 
ce Kamala Bai v, Bhagirathi 

ai 


K. Chandramouli for T, R. Raje- 


gopalan, for Petitioner; K. Kumara- 
swami Pillai, Asst. Govt. Pleader, for 
Respondent. : 

ORDER :— This is a petition to re- 


view the judgment, dated 6-1-1972. of 
Ganesan. J.. in ©. R. P. 916 of 1971, 
which was filed under Section 83 of the 
Tamil Nadu Land Reforms Act. 1961. 
2. The petitioner. Valliammal. is 
the wife of one Palanisami Gounder. 
The husband of the petitioner filed a Re- 
turn in form IJ. as required under S. 8 
of the Tamil Nadu Land Reforms (Fixa- 
tion of Ceiling on Land) Act. 1961. (here= 
inafter referred to as the Act) in which 
he had shown that he was in possession 
of an extent of 44-061 standard acres, 
after excluding the exempted lands. He 
had also shown that his wife. Valliam- 
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mal, had inherited 11-075 standard acres 
on the death of her son on 25-3-1962. 
The husband of the petitioner claimed 
in that return that as per the Act, he 
was entitled to retain 30 standard acres 
as holding of the familv and that his 
wife Valliammal, the petitioner herein, 
was entitled to hold 10 standard acres 
as Stridhana property. After issuing 
notices to the petitioner and her hus- 
band, the authorised officer. Land Re- 
forms, Coimbatore, by his order dt. 3-12- 
1969, held that since the petitioner and - 
her husband form a Hindu joint family, 
the famtly as a unit, was entitled to hold 
only 30 standard acres, and that the. 
petitioner herein was not entitled to 
retain any land as stridhana property. 
Both the petitioner and her husband 
preferred appeals to the Land Tribunal, 
Coimbatore. The tribunal held that 
since the Act defined ‘stridhana lands’ as 
meaning any land held on the date of 
commencement of the Act. by any female 
member of the family in her own name 
and since the petitioner herein inherited 
the Iland on the death of her son only on 
25-3-1962 i.e.. subsequent to the com- 
mencement of the Act. she was not en- 
titled to retain any land as stridhana 
property. It may be mentioned that 
the Act came into force on 6-4-1960. 
The petitioner filed thereafter C. R. P. 
No, 916 of 1971 to this Court. By an 
order dated 6-1-1972, Ganesan. J. dis- 
missed the revision petition on the 
ground that in view of the definition of 
stridhana land in Section 3 (42) of the 
Act, the petitioner was not entitled to 
hold 10 standard acres as stridhana pro- 
perty, in addition to the 30 standard 
acres allowed to the family consisting of 
herself and her husband. It is to review 
this order that the above petition has 
been filed. 


3. A preliminary objection is 
taken by the learned counsel for the 
respondent that since the very point in 
issue was considered by the learned 
Judge, no review petition would lie 
merely on the ground that the view ex- 
pressed by the learned Judge is errone- 
ous in law. But the learned counsel for 
the petitioner submitted that the order 
of the learned Judge is liable to be re- 
viewed on account of the error of law 
apparent on the face of the record, 
under Order 47, Rule 1, Civil P 
Rule 1 of Order 47 provides that any 
person considering himself aggrieved by 
a decree or order may apply for a re- 
view. of the judgment ‘on account of 
some mistake or error apparent on the 
face of the record’, The mistake or 
error within this provision is not con- 
fined to mistake or error of facts. Even 
on a mistake or error of law. if appa- 
rent on the face of the record. the order 
is liable to be reviewed. This was also 
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the view expressed by a Division Bench 
of this Court in Murari Rao v. Balavant 
Dikshit, ILR 46 Mad 955 = (AIR 
1924 Mad 98), In that case the 
suit was dismissed on the ground that as 
between the plaintiffs, who were the 
various agnates, and the defendants, 
who were the sister’s sons of the last 
male owners, the latter were the preferential 
heirs under the Mitakshara Law prevailing in 
Madras State, contrary to the decision in 
Kamala Bai v. Bhagirathi Bai, ILR 38 Mad 
45 = (AIR 1916 Mad 925). A review peti- 
tion was held to be maintainable on the 
ground of an error of law apparent on the 
face of the record. 

4, I am satisfied, in this case, that 
the view expressed by the learned Judge in 
the decision in C. R. P. No. 916 of 1971, 
is contrary to the provisions of the Act, and, 
therefore, a review is called for. I, there- 
fore, overrule the preliminary objection on 
the maintainability of this review petition. 

5 Under Section 5 of the Act, the 
ceiling area in the case of every family con- 
sisting of more than five members shall be 30 
standard acres, subject to the provisions of 
sub-sections (4) and (5) of that section. “Fami- 
ly” in relation to a person, is defined in 
Section 4 (14) as meaning the person his 
wife or husband, as the case may be, of 
such person and his or her minor sons and 
unmarried daughters and minor grandsons 
and unmarried grand-daughters in the male 
line, whose father and mother are dead. 
Clause 2 of Section 5 provides that for the 
purpose of finalising the ceiling, all the lands 
held individually by the members of the 
family or jointly by some or all of the mem- 
bers of such family, shall be deemed to be 
held by the family. But, these provisions 
are subject to sub-sections (4) and (5) of Sec- 
tion 5. The scheme of Section 5 is that the 
ceiling in respect of a family shall be 30 
standard acres. But, if certain conditions 
are satisfied, the family can hold lands upto 
the extent of 60 standard acres. An extent 
of 5 additional standard acres over and 
above the 30 standard acres is allowed for 
every member of the family in excess of 5. 
The female member is also allowed to hold 
10 standard acres. Sub-section (4) provides 
that if in the extent of 30 standard acres 
held by the family, any stridhana lands of 
the female members is included then to that 
extent the stridhana lands of 10 standard 
acres allowed to a female member under the 
Section shall have to be reduced. If all the 
ten standard acres are included within the 
ceiling area of 30 standard acres, then the 
female member is not entitled to hold any 
stridhana land in addition to the ten standard 
acres which has formed within the ceiling 
area of 30 standard acres. This, in short, 
is the ceiling area fixed for under Section 5 
with reference to the date of commence- 
ment of the Act, viz., 6-4-1960. Section 7 
provides that on and from the date of com- 
mencement of the Act, no person shall - be 


Valliammal v. A. O., Land Reforms (Ramaswami J.) 


ALR 


entitled to hold land in excess of the ceiling 
area. Explanation (b) (ii) to sub-clause (3) of 
Section 5, Sections 21 and 22 deal with in- 
heritance and acquisition of lands by any 
person of the family subsequent to the com- 
mencement of the Act. Under explanation 
(b) (ii) to sub-section (3) of Sec. 5 if an ac- 
quisition was after the commencement of the 
Act and before the date of preparation of 
the draft statement under sub-section (1) to 
Section 10 those lands also will have to be 
included and taken into account before the 
publication of the final statement under Sec- 
tion 12 is made. If the acquisition or’ in- 
heritance was subsequent to the publication 
of the final statement Section 21 of the Act 
requires the submission of a fresh return in 
form 16 or 17 of the Act, as the case may 
be. The Act is not intended to fix the ceil- 
ing with reference to the lands held by any 
person at the time of commencement of the 
Act alone, but it also prohibits any person 
holding any land in excess of the ceiling 
area on and after the commencement of the 
Act. The Act is also neither intended nor in 
terms, abrogates or prohibits the inheritance 
by females subsequent to the commencement 
of the Act. The only consequence provid- 
ed under the Act is that if the lands inherited 
subsequent to the commencement of the Act 
together with the land already in possession, 
exceed the ceiling area, a duty is cast on the 
person to submit a return to the authorised 
officer in form 16 or 17, as the case may 
be. As already stated, ‘family’ is defined in 
telation to a person as including the per- 
son, the wife or husband of that person and 
his or her minor sons and unmarried daugh- 
ters. Thus, if the person holding the pro- 
perty is a female member, she is obliged to 
file the return. Section 21 does not make 
any distinction between inheritance by a male 
or a female. 

6. The learned Judge, who heard the 
civil revision petition, mainly relied on the 
definition of ‘stridhana property’ for holding 
that no woman is entitled to hold any stri- 
dhana property if the same was acquired or 
inherited subsequent to the commencement 
of the Act. Of course, Section 3 (42) defines 
stridhana land as meaning any land held on 
the date of comméncement of the Act by 
any female member of a family in her own 
name. But that meaning is to be adopted 
‘unless the context otherwise requires.’ It 
has been repeatedly held that the word in 
the section will have to be interpreted and 
understood in the context in which it is 
used in the Section and the definition given 
for that word in the definition section of the 
Act could not always govern the interpreta- 
tion without reference to the context. In the] ` 
context of Sections 5, 7 and 21 and with 
reference to the scope and object of the Act, 
I am of opinion that the properties inherited 
by females as stridhana property subsequent 
to the commencement of the Act are also 
entitled to the benefit of sub-section (4) of 
Section 5 of the Act. 


` by the plaintiffs, 
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7. It follows, therefore, that the peti- 
tioner is entitled to return 10 standard acres 
as her stridhana property, in addition to the 
30 standard acres, allowable to the family to 
which she was also a member. The review 
petition is, therefore, allowed and the judg- 
ment and decree of the Land Tribunal, 
Coimbatore, and the authorised officer, 
Coimbatore, are set aside and the authorised 
officer, Land Reforms, Coimbatore, is direct- 
ed to refix the ceiling as provided in this 
order. Where will be no order as to costs. 

Petition allowed. 


AIR 1973 MADRAS 323 (Y 60 C 103) 
VENKATARAMAN, J. 


V. Raghavachari and others, Appellants 
y. Narayana Iyengar, Respondent. 

Second Appeal No. 324 of 1972, DJ- 
31-10-1972, against decree of Sub. J., Vellore 
in App. No. 280 of 1969. 

Index Note: — (A) Mindu Law — Reli- 
gious endowments —- Renovation of old 
temple — When justified. 

Brief Note: — (A) The existence of 
Moolavar deity in the old temple is sufficient 
to justify renovation of old temple. This 
conclusion is not affected by the fact that a 
new temple on a different site has been built 
with Utsavar idol found in debris of the old 
temple in the suit site. (Para 7) 

Index Note: — (3) Madras Himdu Reli- 
gious and Charitable Endowments Act (1951), 
Section 67 — Bar of suit —- Where the very 
question involved is whether the deity has 
ceased to exist im the temple sought to be 
renovated, the suit is mot barred. (Para 15) 
Cases Referred: Chronological Paras 
AIR 1953 Trav-Co 442, P. Anantha- 

krishnan v. Chidambaram Pillai 
AIR 1927 Mad 465 = 52 Mad LI 
288, Venkatachala Mudaliar v. Sam- 
basiva Mudaliar 10 
AIR 1920 Mad 246 = 37 Mad LJ 554, 
Venkatasubban Pattar v. Ayyathurai 9 
AIR 1914 Cal 200 = ILR 41 Cal 57, 
Bijoychand Mahtab v. Kalipada 
Chatterjee 8, 1 


SUDGMENT:— The second appeal is 
In Ulandai village in North 
Arcot, Dt., there was an ancient temple 
called Sri Kariamanicka Perumal temple. It 
fell into ruins. The daily worship was not 
performed. It appears that, when His Holi- 
ness Sri Sankaracharaya of Kamakoti Peetam 
visited the village before 1960, he suggested 
that the temple had fallen on evil days be- 
cause it was situated behind the row of 
houses forming the Agraharam and that it 
would be better to build a temple in front of 
the Agraharam. Accordingly public subscrip- 
tions were raised and a new temple was built 
facing the Agraharam. The Kumbbabhishe- 
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kam was performed in 1963 as per the invi- 
tation, Ext. A-3. The Moolavar (deity) at 
the site of the old temple could not be trac- 
ed, but the Utsavar (who comes out) was 
available and the Utsavar was installed in the 
new temple. Some stones of the old temple 
were utilised for the construction of the new 
Some copper plates were also uti- 


2. At the time of the formation of 
the new temple a Thengalai namam was put 
on the forehead of the Utsavar. It was not 
there before. This seems to have annoyed 
some of the Vadagalai people. Whether on 
this account or for some other reason, many 
of the inhabitants of the village decided in 
1966 to renovate the old temple at its site. 
Accordingly a general subscription List E.B. 1, 
dated 2-5-1966, was opened. Narayana Iyen- 
gar, the defendant in the suit, was mainly 
authorised to make the collections and 
renovate the old temple. Actually his father 
has endowed the income of a small pro- 
perty in 1910 under a registered deed, Ex. 
A-1, for the support of the old temple. 


3. In accordance with the wishes of 
the villagers the defendant began renovating 
the old temple. Thereupon the six plain- 
tiffs, holding out that they were the trustees 
of Sri Kariamanicka Perumal temple, 
brought the suit, O. S. No. 262 of 1967, 
out of which this appeal arises, for an in- 


junction restraining the defendant from 
proceeding with the construction. The con- 
tention of the plaintiffs is that the deity 


which presided at the old site has been ins- 
talled at the site of the new temple and that 
the site of the old temple belongs to the 
deity which has now been installed in the 
new temple. . 

4. The learned District Munsif, who 
tried the suit, decreed it. On appeal, how- 
ever, the decision has been reversed by the 
learned Subordinate Judge, and hence this 
second appeal by the plaintiffs. 

5. The first reason given by the, learn- 
ed Subordinate Judge is that, because the 
Moolavar of the old temple has not yet been 
traced, that deity still exists there and hence 
it cannot be said that the villagers cannot 
renovate the old temple and that it cannot 
be said either that the old site belongs to 
the deity installed in the new temple. The 
reason is thus stated in paragraph 7 of his 
judgment-— 

“The fact remains that the Moolavar of 
the old temple that was in existence in the 
suit site was not found. In other words the 
Moolavar of the old temple that was in exis- 
tence in the suit site was not the idol ins- 
talled in the newly built temple. It appears 
that because of the fact that the Utsavar idol 
found in debris of the old temple in the suit 
site had been installed in the newly built tem- 
ple, the respondents seek to claim that the new- 
ly built temple is entitled to claim the suit site. 
Merely because such an idol was installed 
in the newly built temple and some mate- 
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rials of the old temple had been made use 
of for putting up the new temple, it cannot 
be said that the suit site has become the 
property of the newly built temple.” 


6. Secondly, the learned Subordinate 
Judge finds that the plaintiffs have not esta- 
blished the fact that they are the duly cons- 
stituted or nominated trustees of Sri Karia- 
manicka Perumal temple. Thirdly, on the 
evidence of the plaintiffs’ witnesses themsel- 
ves, the learned Subordinate Judge finds that 
at least a year before the institution of the 
suit, the defendant had, with the help of 
the villagers and public donations, started 
the renovation work of the old temple, that 
he could not be said to be a bare trespasser 
and that, under the circumstances of the case, 
an injunction could not be granted. 


7. The primary point argued before 
me by Sri P. C. Parthasarathi Iyengar, the 
learned counsel for the appellants, is that the 
deity which presided at the old site has been 
shifted and consecrated at the new premises, 
that there is no Jonger any deity at the old 
temple, and that, consequently, the site of 
the old temple belongs to the deity installed 
in the new temple. The learned counsel has 
relied on some passages in the leading text- 
books of Ganapathi Iyer and Mukherjee. In 
my opinion, those decisions and passages do 
not solve the present problem. The crucial 
question is whether, under the circumstances 
of the case, it could be said that the deity 
has disappeared from the old temple in the 
sense that the villagers are not entitled to 
renovate it. This is a narrow question and, 
on the facts of this case, it seems to me that 
the learned Subordinate Judge is right. No- 
body suggests for a moment that there is no 
efficacy or sacredness in the deity installed 
in the new temple. The point at issue is 
something different and has already been 
stated,- namely, whether in view of the instal- 
lation of Sri Kariamanicka Perumal in the 
newly built temple, the old site has lost its 
sanctity altogether in the sense that no at- 
tempt can lawfully be made to renovate the 
temple there. The important point which in 
my opinion, answers this question is the fact 
that the Moolavar is apparently still embed- 
ded in the site of the old temple and the 
existence of the Moolavar is enough to justi- 
fy the attempt of the villagers to try to re- 
novate the old temple at the same site. Once 
it is borne in mind that this is the narrow 
question involved in the suit, there will be no 
difficulty in distinguishing the decisions and 
passages relied on by Sri Parthasarathi 
Tyengar. 

8. The first case on which he relies 
is the decision of Jenkin, C. J., and Mooker- 
jee, J., in -Bijoychand Mahatab v. Kalipada 
Chatterjee, ILR 41 Cal 57 = (AIR 1914 
Cal 200). There the Maharaja, the predeces- 
sor of the plaintiff, established an image of 
Lord Shiva and named it after himself as 
Trilokeshwar. He endowed certain lands 
for the performance of the worship of the 
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image and the lands were left with the pre- 
decessors of the defendant. About 40 years 
before the commencement of the suit the 
site at which the temple stood was washed 
away by the river Bhagirathi. The image 
itself was broken to pieces and the Maha- 
raja established a new image of Shiva in a 
newly constructed temple in the same vil- 
lage. But the defendant refused to perform 
the worship of the image. Quoting some 
texts, it was held— 

“This text shows that, when an image 
has been mutilated or destroyed, the religious 
purpose does not come to an end. ........... 
The religious purpose still survives, and a 
new image may be -established and consecrat- 
ed in order that it may be worshipped as in- 
tended by the original founder.” 

Since the defendant was not willing to make 
over the income, it was held that he was not 
entitled to retain possession of the lands and 
he was directed to deliver possession of the 
lands to tbe plaintiff. The case is distin- 
guishable, because the image had been 
broken to pieces and no attempt was made 
to renovate the temple at its original site. 

9. The next case relied on by the 
learned counsel is the decision of Seshagiri 
Ayyar and Moore, JJ., in Venkatasubban Pat- 
tar v. Ayyathurai, 37 Mad LJ 554 = (AIR 
1920 Mad 246). There a Sivalingam was 
stolen. The majority of the worshippers 
wanted to replace it by another. A suit for 
injunction restraining them was brought. It 
was held that the majority view must pre- 
v The present case is clearly distinguish- 
able. 

10. The next case relied on by the 
learned counsel is the decision of Devadoss, 
J., in Venkatachala Mudaliar v. Sambasiva 
Mudaliar, 52 Mad LJ 288 = (AIR 1927 Mad 
465). There the site of an old Vinayagar 
temple had become insanitary and a large 
majority of the villagers decided to build a 
new temple somewhere else and install the 
idol there. The plaintiff, as a solitary per- 
son, wanted to prevent it. It was held that 
he could not oppose the wishes of the majo- 
rity. Here again the facts of the present 
case ate different. 

11. The last decision cited by Sri 
Parthasarathi Iyengar is Pichandy Anantha- 
krishnan v. Chidambaram Pillai, AIR 1953 
Trav-Co 442, where the decision in Bijoy- 
chand Mahatab v. Kalipada Chatterjee, 41 
Cal 57 = (AIR 1914 Cal 200) was followed 
with approval. The facts again are different. 

12. The learned counsel has, there 
quoted passages from Mukherjee’s Hindu law 
of Religious and Charitable Trusts, 3rd Edn. 
at pages 114: 117, 118, 120, 123 and 124 
(pages 134, 135, 137, 138, 141, 142, 145 and 
146 of the second edition) and page 181 of 
P. R. Ganapati Iyer’s Hindu and Mahomedan 
Endowments, 2nd edn. In my opinion, they 
do not solve the present problem and do not 
contain anything to militate against the view 
1 have expressed. 


1973 ` 


13. Sri Parthasarathi Iyengar then 
points out that the defendant himself had, in 
his reply notice, Ex, A.4 dated 17-7-1962, 
agreed to make over the income of the pro- 
perties, which had been endowed for the sup- 
port of the old temple by his father under 
Ex. A.1 in 1910, if duly constituted trustees 
were appointed for the new temple and that, 
in the meantime, he was prepared to make 
over the income of the properties to the se- 
cond plaintiff. This, however, does not in 
any way estop the defendant from trying to 
renovate the temple at the old site. Actually, 
Ex. A.1 itself shows that the father of the 
defendant was dedicating the property only 
to the deity at the old site and expected it 
to be renovated, but till then he promised to 
utilise it for some other suitable religious 
worship. Hence, if it is possible to renovate 
the temple at the old site, the endowment 
under Ex. A.1 could still be utilised therefor. 


14. I also agree with the learned Sub- 
ordinate Judge that this is not a proper case 
to grant an injunction, because the plaintiffs 
waited for nearly a year after the construc- 
tion began. I do not wish, however, to say 
anything on the question whether the plain- 
tiffs are the duly constituted trustees of Sri 
Kariamanicka Perumal temple (new). 


15. One of the defences in the written 
statement is that the suit is not maintainable 
because of the provision of Sec. 67 of the 
Hindu Religious and Charitable Endowments 
Act, which enacts that the Deputy Commis- 
sioner may, on being satisfied that a religious 
institution has ‘ceased to exist, hold an en- 
quiry to ascertain its property and funds. An 
appeal may be filed against the decision to 
the Commissioner and then a suit. The learn- 

.ed District Munsif held that the provisions 
of the Act would not be a bar. The con- 
tention was not repeated before the learned 
Subordinate Judge. In my opinion, the Act 
does not bar a suit of the present type. The 
very question is whether the deity has ceased 
to exist at the old site so as to incapacitate 
the villagers from renovaing it. That question 
itself cannot be left for the final decision of 
the Deputy Commissioner. 


16. On the short ground mentioned 
already, I dismiss the appeal, but without 


costs. Leave granted. 
Appeal dismissed. 


AIR 1973 MADRAS 325 (V 60 C 104) 
GANESAN, J. 

Sakuntala Rajappa, Petitioner v., K. 
Kamala, Respondent. ; 

Civil Revn. Petfi. No. 520 of 1971, DJ- 
5-5-1972, to revise order of Sm. C. C, 
Madras, in H. R. A. 180 of 1970. 

Index Note :— (A) Houses and Rents — 
Madras Buildines (Lease and Rent Control) 
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Act 1960 (18 of 1960), S. 30 Gi) — The term 
Sent? would include all payments agreed to 
be paid by the tenant as consideration for 
the temancy and therefore it imcludes not 
only the payment for the use and occupation 
of the building and furniture but also for 
rates, electricity, wafer and other amenities. 
(1969) 2 Mad LJ 8, Followed. (Para 25) 

Index Note :— (8) Houses amd Rents —~ 
Madras Buildings (Lease amd Remt Control) 
Act 1960 (18 of 1960), S. 30 (i) — Where in 
the agreement of lease distinction is made bee 
tween the rent amd compensation for ameni- 
ties amd the landlord passed the separate re- 
ceipt of Rs. 175 for rent amd Rs. 100/- as 
compensation for amenities supplied — It can 
be inferred that the landlord intended that 
the rent should be Rs. 175/- only. 


(@ara 29) 
Cases Referred : Chronological Paras 
(1969) 2 Mad LY 8 = 82 Mad LW 
476, Ramachandra v. Rayal & Co. 14, 
16, 20, 22, 
23, 24, 26 
AIR 1957 SC 309 = 1957 SCJ 177, 
Karnani Properties Ltd. v. Miss. 
Augustine 13, 16, 29 
AIR 1951 Cal 126 = 87 Cal LJ 322, 
Residence Ltd. v. Surendra Mohan 13 
(1948) 1 KB 630 = (1948) 1 All ER 
165, Property Holding Co. Ltd. v. 
Clark , 13, 17, 27 
(1948) 2 KB 464 = (1949) 1 All ER 
312, Alliance Property Co. Ltd. v. 
Shaffer 13 
(1923) 2 KB 86=92 LJKB 580, Wilkes 
v. Goodwin 


ORDER: — Mrs. K. Kamala, the tenant- 
respondent herein filed an application, HRC 
No. 2067 of 1969, out of which this civil revi- 
sion petition arises against Mrs. Sakuntala 
Rajappa, the petitioner herein, under Sec- 
tion 8 (5) of the Madras Buildings (Lease 
and Rent Control) Act (18 of 1960), before 
the Rent Controller for permission for depo- 
siting into the tribunal the rents for two 
months at the rate of Rs. 175 per month in 
respect of the premises demised viz. the build- 
ing bearing door No. 164-C Lloyds Road, 
Madras; and it was contended by the res- 
pondent that the. monthly rental was Rs. 175 - 
only, that the electricity and water charges, 
which she had agreed to bear separately, did 
not form part of the monthly rent stipulated, 
that as the petitioner would not give regular 
supply of water from 1-5-1969, the respon- 
dent had made alternative arrangements and 
was not liable to pay water charges any more 
and that, as the petitioner refused to receive 
the rent of Rs. 175, the respondent was en- 
titled to deposit the monthly rent into the 
tribunal. 

2. The application for deposit of 
rents was resisted by the petitioner substan- 
tially on two grounds. The first is that the 
monthly rent was Rs. 275, Rs. 175 for rent for 
the premises and Rs. 100 for amenities. As 
the total rent was over Rs. 250 per month, 
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the premises was exempt from the operation 
of the Rent Control Act and as such the 
Rent Controller has no jurisdiction to enter- 
tain the application by virtue of the provisions 
of Section 30 (ii) of the Rent Control Act. 
The amenities agreed to be provided under 
the agreement of lease included not only 
water but also water closet, wash basin, 
supercem coating, mosaic flooring, compound 
wali, extra electric fans, power plugs, shower 
etc. In the second place it is contended that, 
as the building had been constructed after 
the commencement of the Act, in 1964, the 
Rent Controller is barred from deciding the 
matter under Section 30 (i) of the Act. 


3. The Rent Controller upheld the 
petitioner’s contention that the building was 
constructed after 1960, that the monthly rent 
was Rs. 275 and that the building was there- 
fore exempted from the operation of the Act. 
The Appellate authority took a different view 
on both the points and accordingly allowed 
the application filed by the respondent. 


4, The two contentions which are 
urged before the tribunals below are the sub- 
ject-matter of this revision. On the question 
whether the building was constructed after 
the year 1960, it appears to me clear that 
the petitioner has no case whatsoever. Sec- 
tion 30 of the Act provides that nothing con- 
tained in the Act shall apply to any building 
the construction of which was, after the date 
of the commencement of this Act, completed 
and notified to the local authority concerned. 
The section implies that the construction must 
have been completed after the date of the 
commencement of the Act and that the con- 
struction must be notified to the local autho- 
tity concerned. The petitioner’s husband 
R. W. 1 has deposed that the building was 
constructed after 1960 and relies on Ex. R. 3, 
the sanctioned plan and Ex. R.4, a permit 
issued by the Corporation of Madras on 
30-7-1964 to put up the construction envisag- 
ed by the sanctioned plan Ex. R.3. Ex. R.3 
is a plan dated 29-11-1962 and purports to 
show the proposed additions and alterations in 
premises No. 164 Lloyds Road, Royapettah. 
The building let out to the respondent-tenant, 
on the other hand, bears door No. 164-C; 
and it is not clear from the evidence on re- 
cord that the building No. 164-C which has 
been demised to the respondent is the addi- 
tion proposed by the plan Ex. R.3. The plan 
admittedly refers to the bigger premises bear- 
ing No. 164 Lloyds Road and shows the con- 
structions which are proposed to be retained 
and the additions and alterations to be made 
as indicated by the read line. Section 30 (i) 
contemplates the construction of a new build- 
ing, and it is not clear from the evidence that 
the premises demised in favour of the res- 
pondent was a new building constructed after 
the year 1960. R.W. 1, the petitioner’s husband 
has no doubt asserted that the building was 
constructed after the year 1960; but it is not 
clear from his evidence, as I have already 
indicated, that the additions proposed to be 
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made under the plan comprised the entire 
building leased out to the respondent. 


5, Admittedly, there is no docu- 
mentary evidence to show that the construc- 
tion was notified to the Corporation; but it 
is not disputed that the building had been taxed 
and it can therefore be legitimately presum- 
ed that the taxation has been made only 
after the construction was brought to the 
notice of the Corporation. 

6. In view, however, of the fact that 
it is not satisfactorily established that the 
premises leased to the respondent was con- 
structed after the year 1960, it is obvious that 
the exemption sought for cannot be. based 
upon the provisions of Section 30 (i) of the 
Act. 


7. The second question is not free 
from difficulty. The terms of the tenancy are 
admittedly embodied in a deed Ex. R. 1 dated 
19-7-1968 and the tenancy is for a period of 
11 months and the relevant terms thereof 
are: (1) The rent of the building per 
calendar month is Rs. 175 and for 
amenities Rs. 100, in all Rs. 275 per 
month. (2) Whe tenant will hold her- 
self responsible for ‘the electric fittings, 
fans, sanitary fittings, wash basins etc. 
(3) Electricity charges have to be borne by 
the tenant as per M. E. S. Bill. (4) A sum 
of Rs. 825 has been paid by way of advance 
and must be returned when vacant posses- 
sion of the building is handed over at the 
expiry of eleven months. (5) The rent is 
payable on or before the Sth of the succeed- 
ing calendar month. 


8 In the reply notice Ex. P.4 dated 
26-6-1969, admittedly sent by the petitioner 
herein it is stated that the rent for the build- 
ing was fixed at Rs. 175 per month and that - 
the respondent-tenant agreed to pay a sum 
of Rs. 100 per month for the amenities viz, 
electric fan, wash basin, water and other 
amenities. P. W. 1 the respondent’s husband 
has sworn that the respondent was paying 
Rs. 175 as rent and Rs. 100 for water facili- 
ties and that the respondent did not pay 
Rs. 275 as rent per month and has filed 
Ex. P.1 series rent receipts issued by the 
petitioner to show that for the months of 
September, November and December 1968 
and January, February, March and April, 
1969 a sum of Rs. 175 p.m. had been paid. 
For the month of March, 1969, a separate 
teceipt for Rs. 100 has been issued by the 
respondent, evidently for amenities, though 
under a receipt styled rent bill. 


9. R. W. 1, the petitioner’s husband 
has sworn that the monthly rent was Rs. 275 
as per the rental agreement Ex. R.1 and that 
the sum of Rs. 825 received represented 
three months’ advance of rent. 


10. Section 30 (if) exempts any resi- 
dential building or part thereof occupied by 
any one tenant if the monthly rent paid by 
him in respect of that building or part ex- 
ceeds two hundred and fifty rupees. 
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li. he petitioner contends that the 
monthly rent for the building let out to the 
respondent-tenant is the sum of Rs. 275 and 
that the provisions of the Rent Control Act 
of 1960 will not therefore apply to the ten- 
ancy between the petitioner and the respon- 
dent. On behalf of the respondent it is con- 
tended that the monthly rent for the building 
is only Rs. 175 and that the Act will there- 
fore apply to the tenancy. 

12. Section. 2 (2) of the Rent Control 
Act, 1960, defines ‘building’ as any building 
or hut or part of a building or hut, let or 
to be let separately for residential or non- 
residential purposes and includes— (a) the 
garden, grounds and out-houses, if any, ap- 
purtenant to such building, hut or part of 
such building or hut and let or to be let along 
with such building or hut and (b) any furni- 
ture supplied by the landlord for use in such 

uilding or hut or part of a building or hut, 
but does not include a room in a hotel or 
boarding house. 


13. On behalf of the petitioner reli- 
ance is placed on the decision of the Supreme 
Court in Karnani Properties Ltd. v. Miss 
Augustine, 1957 SCT 177 = (AIR 1957 SC 
309) a case under the West Bengal Premises 
Rent Control (Temporary Provisions) Act, 
1950. In that case a flat consisting of a single 
room, a bath and a covered verandah was 
let at a monthly rent of Rs. 100; and the 
tenant was entitled to the use of a number 
of fans, plug points, towel racks, a basin, a 
commode arid a glass shelf; and the landlord 
also was bound to supply electric energy for 
the use by the tenant of lamps, fans, radio, 
ovens for cooking, for ironing, laundering 
and refrigerators and also to supply service 
of night guards, sweepers, liftmen etc, apart 
from repairing the electric installations, and 
Sanitary fittings; and he has to bear the 
owner’s and occupier’s shares of Municipal 
taxes. In other words, the monthly rent of 
Rs. 100, according to the agreement, included 
the hire charges of electric fans, the electric 
charges for the use of fans, lights etc. It 
was contended that as the tenancy comprised 
not only buildings and structures and per- 
manent fixtures but also the supply of elec- 
tric power, other amenities and services, the 
Bengal Act was inapplicable to the tenancy. 
The Supreme Court has. laid down, approving 
of the decision of a Division Bench of the 
Calcutta High Court in Residence Ltd. v. 
Surendra Mohan Banerjee, AIR 1951 Cal 
126, that the Bengal Rent Control Act ap- 
plied to such tenancies and has made the 
following observations— 7 

“Under this head the question reduces 
itself to this: whether if by a stipulation be- 
tween the landlord and the tenant the land- 
lord agrees to provide for additional ameni- 
ties like electric power for consumption and 
such other facilities, the case is taken out of 
the operation of the Act. The Act is in- 
tended ‘to make better provision for the con- 
trol of rents of premises.’ Jt has defined ‘pre- 
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mises’ in very wide terms, as pointed out 
above. Hence it is difficult, if not impossible, 
to accept the contention that the Legislature 
intended the provisions of the Act to have a 
limited application depending upon the terms 
which an astute landlord may be able to 
impose upon his tenants. In order fully to 
give effect to the provisions of the statute, 
the Court has to give them the widest ap- 
plication possible within the terms of the 
statute. Having those considerations in view, 
we do not think that the supply of the ameni- 
ties aforesaid would make any difference to 
the application of the Act to the premises in 
question.” 


The second contention urged before the 
Supreme Court was that Section 9 of that 
Act (Bengal Act) dealing with the fixation 
of standard rent did not in terms contem- 
plate the enhancemefit or reduction of rent 
according to the rights for electric current 
and Government duty thereon were enhanced 
or reduced, But the Supreme Court, while 
conceding that none of the clauses (a) to (£) 
of Section 9 of the Bengal Act has any re- 
ference to these considerations, relied upon 
the residuary clause, which is to the effect 
that, where no provisions of the Act for 
fixing standard rent apply to any premises, 
by determiming the standard rent at a rate 
which is fair and reasonable. Following the 
English decision Property Holding Co. Ltd. 
v. Clark, (1948) 1 KB 630 and the case of 
Alliance Property Co. Ltd. v. Shaffer, (1948) 
2 KB 464, their Lordships have observed that 
‘the term ‘rent’ has not been defined in the 
Act, that it must hence be taken to have been 
used in its ordinary dictionary meaning, that 
the term ‘rent’ is comprehensive enough to 
include all payments agreed by the tenant to 
be paid to his landlord for the use and oc- 
cupation not only of the building and its ap- 
purtenances but also of furnishing, electric 
installations and other amenities agreed be- 
tween the parties to be provided by and at 
the cost of the landlord, the conclusion is 
therefore irresistible that all that is included 
in the term ‘rent’ is within the purview of 
the Act and that the Rent Controller and 
other authorities -had the power to control th 
same. a 

They have also overruled the decision of 
the Calcutta High Court in ATR 1951 Cal 
126, which is to the effect that amounts paid 
as rent for the flat does not include any pay- 
ment for the additional facilities and conven- 
iences provided by the landlord for the use of 
the tenant and their Lordships approved of 
the decision of the Appellate authority in 
that case which applied the provisions of 
clause (g) of Section 9 of the Act for deter- 
mining the fair and reasonable rent after 
taking into consideration the fact that electric 
charges as also Government duty on con- 
mmgdon of electric power had been increas- 


14. Reliance is placed by the learned 
counsel for the petitioner upon the decision 
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of a Division Bench of this Court in Rama- 
chandra v. Rayal and Co., (1969) 2 Mad LJ 
8. In that case, the tenant was paying an 
annual rent of Rs. 3375, an annual contribu- 
tion of Rs. 225 towards repairs and a further 
annual contribution of Rs. 220 towards taxes; 
and the dispute related only to the extra 
municipal tax of Rs. 1212 which was agreed 
to be paid by the tenant as a result of an 
oral agreement subsequent to tlie original re- 
gistered agreement of lease. It was held by 
the Division Bench consisting of Ananta- 
narayanan, C. J. and Natesan, J. that the 
additional payment of annual extra municipal 
tax of Rs. 1212 agreed subsequent to the 
demise cannot be deemed to be part of the 
rent for two reasons :— 

(1) that the additional payment cannot 
be said to be consideration for the right of 
enjoyment of the premises; and (2) that as 
_ the original tenancy was by a registered in- 
strument, it is not open to the tenant during 
the currency of the tenancy to plead any 
variation of rent which is not evidenced by 
another registered instrument. The actual 
decision is not relevant for our case; but the 
observations made by the learned Judges on 
the meaning of rent under the Madras Build- 
ings (Lease and Rent Control) Act, 1960, and 
the scope of Section 30 of the Act are quite 
relevant for our purposes, The relevant ob- 
servations are these: 


“The word ‘rent? is nowhere defined in 
the Rent Act and it is not questioned that in 
the expression ‘monthly rent’ found in Sec- 
tion 30 of the Act, the word ‘rent’ is not used 
in any special sense. 


As it is the amount of rent paid, under 
Section 30 that brings a tenancy within the 
purview of the Act or takes it out of its 
operation, in the absence of any specific 
meaning, being assigned to it, the word ‘rent? 
must be taken to be used as it is ordinarily 
understood with reference to contractual ten- 
ancies. 

‘Rent’ is the whole amount agreed to be 
paid by a tenant to his landlord in respect 
of his enjoyment of what is let to him, whe- 
ther described as rent or not. Additional 
payments made for such things as fitments 
and payments in respect of rates where the 
landlord is rated, all agreed to be paid by 
the tenant as consideration for the tenancy, 
will be rent. But the essential features of 
rent in the absence of any special definition 
are: it must be the result of an agreement; 
and it must be in consideration of the letting. 

Rent under Section 30 of the Rent Act 
is a payment which the tenant is bound to 
make to his landlord for the demise.” 


15. The judgment proceeds on the 
basis that Municipal taxes agreed to be paid 
by the tenant in that case were part of the 
rent and the only dispute was whether the 
additional municipal tax agreed to be paid 
by the tenant under the subsequent agree- 
ment would form part of the rent or not. 
Yhe learned Judges have observed that Srini- 
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vasan, J. has proceeded on the basis that, if 
there is a sum of money, it may be rates, 
which a tenant agrees to pay as considera- 
tion for the tenancy, it is rent and that no 
exception was taken before them to this 
proposition as one of law. 


16. The learned counsel for the res- 
pondent contends that the decisions of the 
Supreme Court in Karnani Properties case, 
1957 SCJ 177 = (AIR 1957 SC 309) and of 
this Court in (1969) 2 Mad-L] 8 cited above 
are distinguishable on facts and must be con- 
fined to the facts of the case dealt with and 
must not be applied to the facts of the pre- 
sent case. It is- contended that the definition 
of ‘rent’? under the English Rent Restrictions 
Act relied on by the Supreme Court must be 
confined to cases arising under the English 
Rent Restrictions Acts, in view of the pecu- 
liar features of those Acts, that the adoption 
by the Supreme Court of the definition of 
‘rent’? by the English Courts was not justified 
while interpreting the term as found in the 
West Bengal Premises Rent Control (Tem- 
porary Provisions) Act, 1950, that the defini- 
tion of rent by the Supreme Court must, in 
any event, be deemed to be based upon the 
peculiar provisions contained in the West 
Pengal Premises Rent Control (Temporary 
Provisions) Act, 1950 and cannot be applied 
to cases under the Madras Rent Control Act 
the provisions of which are dissimilar and 
that the observations relating to ‘rent’ made 
by this Court in (1969) 2 Mad LJ 8 are 
opposed to the provisions of Section 30 of 
the Madras Rent Control Act, 1960 and must 
in any event be deemed obiter and will not 
govern the facts of this case. ‘The learned 
counsel pleads that the term ‘rent’ contem- 
plated by Section 30 of the Madras Rént 
Control Act must be taken to be the com- 
pensation payable under the contract of ten- 
ancy only for the building or part of the 
same as defined under Section 2 (2) of the 
Madras Act of 1960 (i.e., the building and any 
furniture supplied by the landlord for use 
in such building) and cannot therefore include 
the sum payable under the tenancy for the 
provision of amenities like water, sanitary 
fittings, electric fans, wash basins etc. 


17. Speaking for myself £ am unable 
to brush aside the contention of the learned 
counsel for the respondent as frivolous in 
nature or without any substance whatsoever. 
The Supreme Court in the case cited above 
has approved of the meaning of the word 
‘rent’ as defined by the King’s Bench in (1948) 
1 KB 630. The learned Judges who decided 
that English case have accepted the dictum 
of Younger, L. J. in Wilkes v. Goodwin, 
(1923) 2 KB 86 (105), which is to the effect 
that the word ‘rent’ in the exception to Sec- 
tion 12 (2) of the Rent Restriction Act 1920 
meant not rent in the strict sense but the total 
payment under the Instrument of letting and 
that the exception assumed the rent so called 
may include for example board, payment of 
-which is not rent. The Rent Restriction Act 
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of the year 1920 by Section 12 (2) which 
defined ‘houses’ brought within the Act with 
reference to rent or ratable value by pro- 
viso (1), excluded from the Act ‘houses bona 
fide let at a rent which includes payments 
in respect of board, attendance or use of 
furniture’; and the present Section 10 which 
was introduced by the second Act of 1923 
provided that the inclusion of the use of 
furniture or of attendance shall not cause 
the house to be deemed to be bona fide let 
at a rent which includes either unless the 
amount forms a substantial part of the whole 
‘Sent’. Having regard to these provisions .the 
learned Judges upheld the view of Younger, 
L. J. réferred to above and held that the 
word ‘rent’ used in Section 12 (1) (a) of the 
Act of 1920 must be given the same mean- 
jng as the word ‘rent’ found in Section 12 (2) 
of the Act. Section 12 (1) (a) of the Act of 
1920 was enacted with a view to fix the rent; 
and the learned Judges have taken the view 
that the legislature could not have intended 
that the word ‘rent’ used in Section 12 (1) 
(a) was intended to have a different mean- 
ing from the word ‘rent’ used in the proviso 
to Section 12 (2) of the Act. 


18. Thus it is seen that, in defining 
the word ‘rent’, the English Courts were 
influenced by the peculiar provisions found 
in the exception and the general notion which 
prevails in England about the ‘rent’; and’ the 
Jearned counsel for the respondent therefore 
contends that the definition of the word ‘rent’ 
as accepted by the English courts must be 
confined to cases which arise under the 
English Rent Restrictions Act and cannot be 
extended to cases under the Madras Rent 
Control Act where ‘building’ has been speci- 
fically defined as building or hut and furni- 
ture supplied by the landlord. He points out 
that Section 30 refers to monthly rent paid 
by the tenant in respect of the building or 
part and contends, by reference to this provi- 
sion, that the monthly rent contemplated by 
Section 10 must be the rent payable by the 
tenant for the use of the building and furni- 
ture demised under the lease and that the 
compensation paid by the tenant under the 
contract for the use of any other amenity, 
whether referred to as rent or not, must not 
be treated as part of the rent for the purposes 
of Section 30 of the Act. i 


19. Pursuing the same line of argu- 
ment, the learned counsel contends that the 
Supreme Court ought to have held that the 
rent under the Bengal Rent Control Act 
meant only the compensation payable for the 
use of the building, furniture and fitments 
and that the adoption by that Court of the 
wide meaning of the word ‘rent’ given by 
the English Courts was not warranted by 
the provisions of the Bengal Rent Control 
Act. “Premises” has been defined by Sec- 
tion 2, sub-clause (8) of the West Bengal 
Premises Rent Control Act, 1950, as any 
building or part of a building or any hut or 
part of a hut let separately and includes 
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(a) the gardens, grounds and out-houses (if 
any) appertaining to such building or part 
of a building or hut or part of a hut, and 
(b) any furniture supplied or any fittings 
affixed by the landlord for the use of the 
tenant in such a building or part of a build- 
ing or hut or part of a hut. According to 
the learned counsel, there was no justification 
for adopting the so called popular meaning 
of the word ‘rent? merely because the word 
is not specifically defined in the Act, when 
the West Bengal Rent Control legislation had 
chosen to define.the premises in precise terms. 

20. The decision of the Division 
Bench of this Cout in Ramachandra’s case, 
(1969) 2 Mad LJ 8 cited above is also attack- 
ed by the learned counsel on the same 
ground; and he further contends that, in view 
of the fact that the Legislature has specifical- 
ly used the words ‘if the monthly rent paid 
by him in respect of that building or part’ in 
Section 30, there was totally no justification 
for interpreting the word ‘rent’ in the gene- 
ral popular sense of the word. According 
to the learned counsel, keeping the definition 
of the word ‘building’ in Section 2 (2) of 
the Madras Rent Control Act, 1960 in mind, 
the word ‘rent’ must be deemed to have been 
used only to indicate the compensation pay- 
able under the contract of tenancy for the 
use of the building and furniture only. The 
learned counsel pleads that, in view of the 
language adopted in Section 30 of the Madras 
Rent Control Act, 1960, Division Bench was 
not justified in importing the definition of 
the term “rent” as used in the English Rent 
Restrictions Act. He points out that the 
term “rent” as defined in the English dic- 
tionaries means only the sum paid by the 
tenant for the use of the land or houses and 
does not include the compensation payable 
for furniture, fittings and fixtures, services or 
board. At page 2536 of Stroud’s Judicial 
Dictionary (Vol. 3, 3rd Edn.) the following 
passage is found: “Probably it may be said 
that the primary meaning of rent is the sum 
certain, in gross, which a tenant pays his 
landlord for the right of occupying the 
demised premises. The Shorter Oxford 
English Dictionary on Historical Principles 
defines the term as a return or payment made 
(in money or in kind) by a tenant to the 
owner or landlord at certain specified or 
customary times for the use of the lands or 
houses. Webster’s Third New International 
Dictionary, 1965, defines the word as a 
pecuniary sum agreed upon between a tenant 
and his landlord and paid at fixed intervals 
by the tenant to the landlord for the use of 
land or its appendages (for a house). 


21. It is further contended that the 
popular use of the word ‘rent’ in India or, 
in particular, Tamil Nadu does not include 
the charges payable for even furniture, leave 
alone fixtures, services or board. According 
to the learned counsel, the popular meaning 
of the word coincides with the notion of rent 
as understood in the Transfer of Property 
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Act and it is taken as consideration for the 
transfer or a right to enjoy immovable pro- 
perty. In Indian villages bare houses alone 
are let and the question of providing water 
closets and toilet facilities like wash basin 
does not generally arise. It is only in recent 
times that the provision of such facilities in 
the demised buildings has been thought of 
and that too only in towns; and the introduc- 
tion of the flat system in very recent times 
on the Bombay model has only brought in 
the notion of providing furniture and fittings 
in rented houses, It is, therefore, strenuous- 
Jy urged that the adoption of the popular 
meaning of the word as understood in ultra 
modern country, England, in a less sophisti- 
cated country like India and particularly in 
Tamil Nadu, cannot be justified. 

22. It is further contended by the 
Jearned counsel for the respondent that the 
observations made by the Division Bench in 
Ramachandra’s case, (1969) 2 Mad LJ 8, are 
obiter in nature and that the decision must 
be confined to the facts of that case. Ad- 
mittedly, the case merely decides that Muni- 
cipal taxes form part of the rent’ as used in 
the Madras Rent Control Act of 1960; and 
the question of fixtures, amenities and ser- 
vices did not arise for consideration at all in 
that case. It is contended that the decision 
did not materially turn upon the scope, effect 
and operation of Section 30 of the Madras 
Rent Control Act, 1960 and that the decision 
must be taken as an authority for the pro- 
position that, where rent has been fixed by a 
registered instrument, the rent cannot be 
varied by any subsequent oral arrangement. 


23. The learned counsel for the res- 
pondent further points out that the decision 
of the Division Bench in Ramachandra’s case, 
(1969) 2 Mad LJ 8 has ignored the very basis 
of the Supreme Court decision which is that 
the object of the rent control legislation 
which has been enacted admittedly for the 
protection of the tenants from unscrupulous 
landlords must not be allowed to be defeated 
by the introduction into the lease arrange- 
ment apart from the building, furniture and 
fitments, amenities like electric energy, services 
of night watchman etc. The learned counsel 
therefore contends that the landlord in this 
case should not be permitted to escape the 
provisions of the Rent Control Act of 1960 
by introducing into the lease arrangement 
amenities like water, wash basin, electric 
- current etc, which do not fall within the 
connotation of the term ‘furniture’, 

24. On behalf of the petitioner it is 
strenuously pleaded that the decision of the 
Division Bench in Ramachandra’s case, 1969- 
2 Mad LJ 8 on the meaning of the word 
‘rent’ is not obiter in nature and is binding 
on me sitting as a single Judge and that the 
definition of rent adopted by the Division 
Bench had been made by the Supreme Court 
after an elaborate review of the authorities, 
both Indian and English and that it would 
not be open to me to adopt a different defini- 


S. Rajappa v. K. Kamala (Ganesan J.) 


ALR. 


tion of the word ‘rent’ for the purposes of 
interpreting the provisions of Section 30 of 
the Rent Control Act. 

25. The arguments of the learned 
counsel are admittedly sound and attractive; 
but then, they can be urged with propriety 
only before another Bench or the Supreme 
Court, if and when a further occasion arises 
for canvassing the scope and effect of Sec- 
tion 30 of the Rent Control Act of 1960, 
particularly with reference to the meaning 
of the word rent found in Section 30. The 
decision of the Division Bench is one ,under 
Section 30 (ii) of the Act; and sitting as a 
single Judge, I am bound by the principle 
which underlies the decision of the Division 
Bench; and the basis of the decision is that 
rent is a whole amount agreed to be paid 
by a tenant to his landlord in respect of his 
enjoyment of what is let to him whether 
described as rent or not and that additional 
payments made for such thing as fitments 
and payments in respect of rates where the 
landlord is rated, all agreed to be paid by 
the tenant as consideration for the tenancy, 
will be rent. In other words, the judgment 
implies that the term ‘rent’ used in the Madras 
Rent Control Act, 1960, would include all 
payments agreed to be paid by the tenant to 
his landlord for the use and occupation not 
only of the building and furniture but also 
for .rates, electricity, water and other ameni- 
ties including services. In other words, any 
sum of money which the tenant agrees to 
pay as consideration for the tenancy would 
be rent. 

26. The learned counsel, however con- 
tends that, even if the view taken by the 
Division Bench of this Court in Rama- 
chandra’s case, 1969-2 Mad LJ 8 about rent 
is taken as binding, it will still be open to 
the Court to find out whether the parties 
intended that the additional payment for the 
amenities should be viewed as part of the 
rent or not; and it is contended that the par- 
ties in this case themselves have stipulated 
that the rent for the building was Rs. 175 and 
that the addition of Rs. 100 stipulated, as 
compensation for amenities was not treated 
by the parties as being included in the rent 
of the premises. Strong reliance is also 
placed by him upon the fact that the peti- 
tioner-landlady had been issuing separate 
receipts, one for the building and another 
for the amenities. 

27. I am invited to the following ob- 
servations made by Evershed, L. J. in Pro- 
perty Holding Co. Ltd. v. Clark, (1948) 1 
KB 630 cited supra: 
seaveeses and I was at once impressed by 
the argument that if the landlords chose to 
adopt so careful a distinction in the terms 
they put forward to the tenant, they ought 
not now to be allowed to resile from the con- 
sequences of the distinction because for pre- 
sent purposes it suited them to do so. But 
there is no sufficient evidence, in my judg- 
ment, to justify the assumption that the docu- 
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tment was in fact the landlord’s document and 
to apply accordingly the rule contra profer- 
entes against the landlords.” 

28. The learned counsel for the peti- 
tioner contends that the language of the lease 
as set out in Ex. R.1 shows that the sum of 
Rs. 100 paid for amenities was included in 
the rent of the building and that the clause 
in that document is to the effect that the 
tent of the building in all was Rs. 275 per 
month; and emphasis is laid on the fact that 
a sum of Rs. 825 which is thrice the sum of 
IRs. 275 the monthly rent stipulated, had been 
paid by way of advance. 


29. On a fair construction of the 
terms of the tenancy set out in Ex. R.1 and 
taking into account the subsequent conduct 
of the petitioner in issuing a separate receipt 
for rent of the house and a separate receipt 
for the amenities, I am satisfied that the par- 
ties intended that the monthly rent was only 
Rs. 175 and thatthe principle referred to by 
Evershed, L. J. is applicable to this case._ In 
any event, the observations of the Supreme 
Court in 1957 SCJ 177 = (AIR 1957 SC 
309) that it will not be open to the astute 
landlord to defeat the provisions of the Act 
by introducing clauses into the lease which 
would take the lease away from the opera- 
tion of the Act will apply with great force 
in this case. For the foregoing reasons, I 
hold that the monthly rent of the premises 
in question was only Rs. 175 and the result 
is that exemption claimed by the petitioner 
from the operation of the Madras Rent Con- 
trol Act of 1960 by virtue of the provisions of 
Section 30 cannot be granted. 

In the result, the civil revision petition is 
dismissed; but, under the circumstances, with- 
out costs. 

Revision dismissed, 
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v. Sri Murugan Ghee Supply Co. and others, 
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is om the Railway to explain the causes for 
discrepancy. (Paras 12 amd 13) 

S. M. Abdul Wahab, for Appellant in Ap- 
peal No. 558 of 1964 and for Respondents in 
Appeal No. 199 of 1965; K. Sarvabhauman 
and T. R. Mani, for Respondents in Appeal 
No. 558 of 1964 and for Appellant in Appeal 
No. 199 of 1965. 


RAGHAVAN, J.:— These two appeals 
arise out of O. S. No. 114 of 1958 on the 
file of the Subordinate Judge of Erode. The 
third defendant is the appellant in A. S. 558 
of 1964 and the plaintiff is the appellant in 
A. S. 199 of 1965. The suit is for recovery 
of Rs. 16715-31 from defendants 1 to 3. The 
plaintiff is a firm registered under the Indian 
Partnership Act, 1932, carrying on business 
in ghee, oil and oil seeds at Dharapuram. 
Defendants 1 and 2 are the Union of India, 
represented by the General Managers, Cen- 
tral Railway and the Southern Railway. The 
third defendant is a firm c: ing on similar 
business at Itarsi in Madhya Pradesh. The 
plaintiff firm and the third defendant firm 
were having dealings for some time past. The 
fourth defendant and his son fifth defendant 
are brokers and commission agents. In the 
first week of February, 1958, the third de- 
fendant sold through these brokers a wagon 
load of tilly seeds at Rs. 59 per bag of two 
imperial maunds each. The third defendant 
agreed to deliver the goods by rail at Erode 
railway station and receive the value of the 
consignment less the advance of Rs. 1000 
paid, through the bank. In pursuance of the 
contract, the third defendant sent the R. R. 
for one wagon load of 251 bags of tilly seeds 
to the State Bank of India at Erode. The 
plaintiff cleared the railway receipt by pay- 
ment of the balance of Rs. 13430-66 into the 
State Bank of India at Erode and obtained 
the railway receipt duly endorsed. 

2 The case of the plaintiff is that he 
entered into the transaction of sale believing 
bona fide that the third defendant is the 
owner of the 251 bags of tilly seeds, which 
were sent by the railway wagon and which 
were covered by the railway receipt, a docu- 
ment of title in favour of the third defendant, 
that under such bona fide impression he 
cleared the railway receipt, that the wagon 
arrived at Erode on 16-3-1958. and when he 
presented the railway receipt, the railway 
authorities informed him that the wagon con- 
tained only 54 bags and added that as per 
the instructions from their superiors, they 
would not deliver even those 54 bags. The 
further case of the plaintiff is that the rail- 
way receipt shows that the goods were book- 
ed under railway risk, that defendants 1 and 
2 were responsible for the safe delivery of all 
the 251 bags to the person who lawfully 
produced the railway receipt, that defendants 
1 and 2 failed to give delivery to the plaintiff 
and consequently defendants 1 and 2 are 
liable to pay compensation for the loss of the 
goods and that if the goods had been deli- 
vered, the plaintiff would have realised Rupees 
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17570 at the market rate prevailing on 16-3- 
1958, namely, Rs. 70 per bag, after deducting 
Rs. 1141-3-0 towards freight due to the rail- 
ways at the destination, the plaintiff would 
have got a sum of Rs. 16428-81. After issue 
of the suit notice on 31-3-1958 to the Cen- 
tral Railways, the present suit is filed for re- 
covery of the said amount. 


3. The further contentions put for- 
ward in the plaint are that the railway receipt 
for 251 bags showed that the goods were 
taken charge of by the railway authorities, 
that the Officers were guilty of collusion with 
the consignor that they acted fraudulently 
. and negligently in the discharge of their 
duties and consequently, the railway officials 
are liable to compensate the plaintiff, and 
that the third defendant is also liable for the 
suit claim. “In the result, a decree against 
defendants 1 to 3 was prayed for. 


4. The second defendant filed a 
written statement contending that one 
Lakshminarayanan alias Kalooram loaded on 
behalf of the consignor (Motilal) 54 bags of 
tilly goods, that the said goods were con- 
signed under invoice No. 1, dated 21-2-1958 
at Khirkhiya station on the Central railways 
to be delivered ‘to self? at Erode, that the 
consignment was booked subject to the con- 
dition that the goods should be loaded and 
unloaded by the owner, that the wagon was 
checked at Ajni transhipment shed on the 
Central railways and was found to contain 
only 54 bags, that the plaintiff, as endorsee 
of the railway receipt, cannot have better 
rights than the owner himself and that when 
the consignor had fraudulently obtained rail- 
way receipt by making wilful misrepresenta- 


tion, it is not open to the plaintiff, the en- - 


dorsee, to claim higher rights, that the plain- 
tiff, can claim only bags actually 
loaded, that the negligence or misconduct at- 
tributed to the railway officials was denied, 
and that the railway: administration was not 
vicariously liable for the malfeasance, if any, 
on the part of its officials, when the con- 
signor himself was guilty of fraud and wilful 
misrepresentation, that the negligence and 
misconduct, if any, on the part of the railway 
employees was not the proximate cause of 
the alleged loss sustained by the plaintiff, that 
the requisite notice was not issued, and that 
the plaintiff has no cause of action. The 
first defendant adopted the written statement 
filed by the second defendant. 


5. The third defendant contended in 
his written statement that. he never sold tilly 
seeds, as such, to the plaintiff, that one 
Lakshminarayana of Khirkiya handed over a 
railway receipt for a wagon load of goods of 
tilly seeds for sale to a merchant in Erode, 
that this defendant acted as a commission 
agent and sold the railway receipt to the plain- 
tiff, through the 4th defendant, who acted as 
broker for the plaintiff, that the 4th defend- 
ant paid ap advance of Rs. 1000 and for the 
balance a hundi was drawn on the plaintiff 
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through the State Bank of India, that this 
defendant was not aware of the actual load- 
ing in the wagon, that as a bona fide pur- 
chaser of the railway receipt through Lakshmi- 
narayana for Rs. 14810 that he sold the same 
to the plaintiff in geod faith that he is not 
liable for any latent defect, that he neither 
saw the wagon, nor the contents thereof and 
he is not aware of the sbortage, that this de- 
fendant is an unnecessary party to the suit 
and he prayed that this suit may be dismissed 
so far as he is concerned. 

6. Defendants 4 and 5 filed a written 
statement contending that they acted ofily as 
commission agents, that they never acted on 
behalf of the third defendant and that they 
are unnecessary parties to the suit. 

7. The trial Court held that defend- 
ants 1 & 2 were absolved from liability by rea- 
son of the fraud practised by the owner, that 
defendants 1 & 2 are not liable for the suit 
claim, that they are not liable for any loss, since 
no loss had been made out as the owner of 
the. goods himself had practised fraud upon 
the defendants 1 and 2 notwithstanding the 
fact that there is negligence and misconduct 
on the part of the railway servants in accept- 
ing the fraudulent representation of the 
owner. The learned Judge, however, found 
that the railway receipt is not a génuine 
document of title, that the third defendant 
cannot be termed as a bona fide purchaser 
for value, without notice of the defect in the 
title covered by the railway receipt. In the 
result, the trial Court passed a decree against 
the third defendant holding that he alone 
is liable for the loss sustained by the plain- 
tiff, and observed that the third defendant, 
if so advised, in his turn, would proceed 
against the consignor Lakshminarayanan. In 
the result, the plaintiff was given a decree 
against the third defendant for Rs. 16715-31 
P. together with interest and the suit was 
dismissed so far as defendants 1, 2, 4 and 5 
were concerned. Against the said judgment, 
the plaintiff and the third defendant have 
filed the above appeals. 


. 8 We shall deal with both the ap- 
peals together. The contention urged on 
behalf of the third defendant, appellant in 
A. S. 558 of 1964 is that he is only a com- 
mission agent, who sold the railway receipt 
to the plaintiff through the fourth defendant, 
who acted as a broker for the plaintiff, that 
the fourth defendant had paid Rs. 1000 as 
advance and for the balance a hundi was 
drawn, that he had received the railway re- 
ceipt from Lakslminarayanan through the 
State Bank of Itarsi against payment and 
that he was not aware of the actual bags 
loaded in the wagons, that he is a bona fide 
purchaser of the railway receipt from 
Lakshminarayanan, which he sold to the 
plaintiff in good faith and that he is not 
liable for the suit claim. 


9. The contention of the plaintiff-ap- 
pellant in A. S. 199 of 1965 is that the rail- 
way authorities having issued the receipt, 


1973 


Ex. A.3, dated 31-1-1958 in token of their 
taking charge of the consignment consisting 
of 251 bags of tilly seeds, it is not open to 
the defendants 1 and 2 to contend that they 
have not taken charge of the goods and that 
a smaller quantity, viz, 54 bags of tilly seeds 
alone were loaded in the railway wagon, that 
defendants 1 and 2 were negligent in not 
Satisfying themselves that the entire consign- 
ments of 251 bags were loaded in the wagon 
before issuing the receipt Ex. A.3, that de- 
fendants 1 and 2 alone are liable for the 
short delivery, that the short delivery was 
as a result of fraud and negligence on the 
part of the railway administration and that 
defendants 1 and 2 are bound to meet the 
suit claim. 


10. In dealing with the above conten- 
tions it is necessary to briefly analyse the facts. 
One Lakshminarayanan alias Kalooram is a 
merchant dealing with tilly seeds at Khirkhiya, 
a wayside railway station on the Itarsi 
Bhusawal section of the Central Railways. 
On 31-1-1958 Lakshminarayanan consigned 
251 bags of tilly seeds to Erode as per Ex. 
B.11, the forwarding note No. 107 attached 
to the invoice No. 6433/14 of the Central 
Railway. ‘The forwarding note was handed 
over to the railway authorities at Khirkhiya 
and the railway authorities at Khirkhiya 
are expected to verify the particulars given 
by the consignors and fill up the entries on 
the back portion of the forwarding note 
and Ex. A.3 is the railway receipt signed by 
the station master of Khirkhiya showing 
that 251 bags described as ‘tilly seeds’ with 
marks showing the actual weight had been 


handed over by the consignor at the Khirkhiya - 


station. The said railway recéipt contained 
the endorsement ‘by Murugan Ghee Supply 
Co.’ (plaintiff). The other endorsements in 
favour of defendants 3 and 5 also appear on 
the railway receipt Ex. A.3. The railway re- 
ceipt appears to have been sent by the third 
defendant to the State Bank of India, Erode, 
to enable the plaintiff to make the payment 
and obtain delivery of the goods, Pursuant 
thereto the plaintiff paid Rs. 13,430-66 on 
10-3-1958 and took delivery of the railway 
receipt. The goods were loaded in the wagon 
on 31-1-1958 and the wagon commenced its 
journey. The wagon appears to have been 
tampered with and the seal broken. On 1-3- 
1958, the tampering was detected by the rail- 
way officials at Ajni and the railway officials 
put the seal afresh and consigned the wagon 
to Erode. At Ajni an investigation into the. 
tampering was made. If the railway receipt 
Ex. A.3 is alone taken into account, the 
inference will be that the entire consignment 
of 251 bags were taken charge of by the 
railway officials at Khirkhiya and loaded and 
the tampering of the wagons took place prior 
to its reaching Ajni. But the case of the 
railway is that only 54 bags were loaded at 
Khirkhiya 
ceipt for 251 bags, said to be loaded. A 
criminal case was launched. The consignor 
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notwithstanding the railway re- 
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and two other railway employees, the Assis- 
tant Station Master of Khirkhiya and the 
commercial clerk (loading foreman of Khir- 
khiya) and others were prosecuted. It is un- 
necessary to go into the details of the prose- 
cution. 


14. The wagon arrived at Erode rail- 
way junction on 16-3-1958 -and when the 
plaintiff presented the railway receipt at 
Erode junction and demanded delivery, he 
and the railway officials found the wagon 
with 54 bags of tilly seeds, while it should 
have contained 251 bags as per the railway 
receipt. The railway officials refused to deli- 
ver even.the 54 bags on the ground that there 
was an investigation into the tampering of 
the railway wagon and that they could deli- 
ver the said 54 bags only after the termina- 
tion of the investigation and the proceedings 
connected therewith. The case of the rail- 
way is not consistent. While stating that 
only 54 bags were loaded into the wagon at 
Khirkhiya we find that they have charged 
for the full consignment of 251 bags and 
-deducted the entire charges out of the sale 
proceeds of 54 bags, the sale itself having 
been held under orders of this Court pending 
this appeal. We may: observe that the case 
of the railway is inconsistent and the con- 
duct of the officers of the department is re- 
prehensible. The plaintiff, who paid the en- 
tire consideration for the consignment, after 
issuing notices to the concerned authorities, 
filed the above suit for damages for short 
delivery alleging fraud and negligence on the 
part of the railway administration and also 
of the third defendant. The amount claim- 
ed represents the value of 251 bags of tilly 
seeds as against the third defendant ‘on the 
basis of failure of consideration and 
as against defendants 1 and 2 on 
the basis of a contract as embodied 
under the forwarding note and the 
railway receipt on the ground of wilful 
neglect or gross negligence on the part of 
the railway servants in not delivering the 
quantity taken charge of by them. 


12. When there is a discrepancy 
with regard to the quantity as entered in the 
railway receipt and the actual quantity 
found on opening the wagon, there is a 
prima facie duty cast upon the railway ad- 
ministration to explain the causes for the 
discrepancy. The railway administration was, 
however, content in discharging the heavy 
burden cast on them by examining two 
railway coolies, D. Ws. 1 and 3. It is no doubt 
true that the consignor, Lakshminarayanan, 
was not examined. But the railway receivt 
evidencing the receipt of 251 bags with 
marks containing the weight signed by the 
station master evidencing the receipt of the 
consignment on weighment is prima facie 
evidence of the goods having been taken 
charge of by the railway administration. We 
fail to see how the entry in the receipt as to 
the weight of the consignment was entered 
into, if 251 bags were not factually produc- 
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ed and weighed. Having issued the railway 
receipt in token of their accepting the con- 
signment, it is not open to them to plead 
that they did not receive the consignment or 
that they received the consignment only in 
part. The learned Judge, while rightly stat- 
ing that the administration was bound to ex- 
plain the deficiency erroneously came to the 
conclusion that the non-examination of 
Lakshminarayanan, the consignor, would ab- 
solve the railway administration from dis- 
charging their burden and that the railway 
administration is not liable in damages in 
any way. In the present case, the goods 
were booked at railway risk and the charges 
have been paid at a higher rate. Even when 
the goods are booked at the owner’s risk, 
the railway administration is bound ‘to call 
all the material witnesses to prove the facts 
which are within their special knowledge. 
Section 72 (1) of the Railways Act prior to 
amendment laid down that the responsibility 
of a railway administration for the loss, des- 
truction or deterioration of animals or goods 
delivered to the administration to be carried 
by railway shall, subject to the other provi- 
sions of that Act, be that of a bailee under 
Sections 151, 152 and 161 of the Contract 
Act, 1872. The mere omission of Sec. 160 
of the Contract Act in the above list of sec- 
tions in the Indian Contract Act, 1872 does 
not mean that there is no responsibility in the 


railway administration for the non- 
delivery of the goods taken charge of 
by them. The obligation to return 
or deliver the goods taken charge of 


by them is implied in the contract of car- 
tiage for reward and it is implicit in the old 
Section 72 (1) of the Act read with Sec- 
tion 161 of the Contract Act. The new Sec- 
tion 73 replaces the old Section 72 of the 
Act. But the basic responsibility of the rail- 
ways which was that of a bailee under the 
old Sec. 72 has now been changed under the 
new Section 73 to that of a common carrier 
ie. the railways are now undertaking grea- 
ter responsibilities and are liable for loss or 
injury to consignments in all cases arising 
when they are in the course of transit unless 
such loss or injury is caused by an act of 
God or other unexpected perils specified in 
the section. Thus, the position of the rail- 
way being that of a bailee, the railway ad- 
ministration must return the goods which 
they took charge of and in respect of which 
they issued the receipt in token of their ac- 
ceptance of liability. Proof of non-delivery 
of the goods establishes prima facie the case 
against the bailee and puts him on his de- 
fence. 

: 13. Section 106 of the Evidence Act 
will apply and the railway administration is 
bound to establish the facts within their 
knowledge and produce all the evidence which 
it has in its possession in discharge of its bur- 
den. The discrepancy in regard to quantity 
stated in the railway receipt and that actual- 
ly found on opening the wagon having been 
established, the burden is cast upon the ad- 
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ministration to explain the deficiency. We 
have perused the evidence of D. Ws. 1 and 3 
and we cannot place any reliance upon their 
evidence as they speak to facts four years ago 
of their moving 54 bags only and not the 
entire consignment of 251. bags. It is im- 
possible for the coolies to remember how 
many bags they moved on a particular day 
four years ago. Further they appeared be- 
fore the Commissioner and gave evidence 
without summons. This is the only evidence 
placed on behalf of the administration. The 
best man to speak about the facts is the 
station master, who signed the railway‘receipt. 
He has not been examined. The concerned 
clerk has also not been examined. On the 
other hand, the case of the railway ad- 
ministration is that the plaintiff has not exa- 
mined: Lakshminarayanan, the consignor. 
There is no justification for this criticism as 
what has to be established is what happened 
at the time when the goods were handed over 
to the administration for loading into the 
wagon. The documentary evidence, viz., the 
railway receipt establishes the fact of receipt 
of 251 bags by the railway authorities which 
is described by weight also. That shows that 
the goods were weighed after receipt before 
being put into the wagons and the railway 
administration took charge of the consign- 
ment. The plea of the railway administra- 
tion is that the consignor played a fraud in 
actually loading 54 bags instead of the figure 
stated in the receipt. The liability of the 
administration arises on the issue of the re- 
ceipt in token of the acceptance of the goods 
by them. Therefore, what happened subse- 
quent thereto is irrelevant in this context. 
14, The view of the learned Judge 
that the third defendant is liable to make 
good the suit claim cannot be sustained. The 
third defendant is a purchaser for value of 
the railway receipt showing that 251 bags 
were consigned. The criticism of the learned 
Judge that the third defendant did not per- 
use the railway receipt is unjustified as the 
railway receipt even if perused will show 
only that 251 bags with weight and marks 
have been consigned. The learned Judge is 
not right in holding that the third defendant 
is a party to the fraud perpetrated by 
Lakshminarayanan, the consignor and the 
railway officers. We have perused the evi- 
dence of D. W. 5, who is a clerk in the ser- 
vice of the third defendant. The evidence 
discloses that the third defendant entered 
into negotiations with the  plaintiff-firm 
through the fourth defendant for purchasing 
the railway receipt for 251 bags of tilly seeds 
and the rate of supply per bag and the com- 
mission charged. The third defendant drew 
a hundi for Rs. 13,425/- after giving credit 
for Rs. 1000/- advanced by the fourth de- 
fendant. Tho daily cash book of the third 
defendant has been produced and the re- 
levant cntries are marked in evidence. The 
ledger book has also been filed into Court 
and the corresponding entries have been 
marked in evidence. All the above materials 
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clearly establish the fact that the third de- 
fendant paid cash for the transaction. The 
view of the learned Judge that the third de- 
fendant is not a bona fide purchaser for 
value cannot, in the circumstances, be ac- 
cepted. We hold that the third defendant is 
a bona fide purchaser for value of the con- 
signment of 251 bags as per the Tailway Te- 
ceipt. The decree passed against him can- 
not, therefore, be sustained and. the suit has 
to be dismissed against him. 


15. In view of the fact that defen- 
dants 1 and 2 have not discharged their 
burden, the plaintiff will be entitled to a de- 
cree for the amount claimed in the suit 
against defendants 1 and 2. 


16. In the result, we modify the de- 
cree of the Court below. The third defen- 
dant’s appeal, A. S. 558 of 1964, is allowed 
and the third defendant will be entitled to 
his costs payable by defendants 1 and 2 in 
this Court and in the trial Court. The plain- 
tiff appellant in A. S. 199 of 1965 is entitl- 
ed to a decree for the amount claimed by 
him with costs recoverable from defendants 
1 and 2 in this Court and in the Court be- 
low. In other respects, the decree of the 
lower Court will stand. 

i Decree modified. 
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Index Notes — (A) Hindu Succession 
Act (1956), Section 8 — Succession — Hindu 
male dying intestate prior to Act smeceeded 
by his widow who dies after commencement 
of Act — Succcssion opens out on death of 
widow — Act applies. 


Brief Note: — (A) Succession opens to 
the reversioners only on the death of the life 
estate holder and not on the death of the 
last male holder. Therefore when a Hindu 
male dies intestate prior to the Hindu Suec- 
cession Act but is succeeded by a female heir 
who dies after coming into force of the Act 
the succession will be governed by the Act 
and the one most nearly related to the last 
male holder at the time of the death of 
female heir will be entitled to the proper- 
ties. (Case law discussed). _ (Paras 8, 9) 
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pondents. . 

JUDGMENT:— The plaintiff is the 
appellant. He sued for declaration of his 
title to the suit property and for recovery 
of the same from the three defendants. The 
case of the plaintiff was that the suit pro- 
perty originally belonged to one Sudalaimu- 
thu Konar, that after his death his widow, 
Somu Ammal was in enjoyment of the same 
till her death on 22-3-1966, that Somu Am- 
mal had a daughter Kasamadi who prede- 
ceased her leaving no issues and that after 
her death Somu Ammal sold the properties 
to her brother the first defendant under a 
Tegistered sale deed dated 21-6-1935. One 
Shanmugha Konar and his brother Enasamu- 
thu filed a suit O. S. 275 of 1935 on the 
file of the District Munsif, Srivaikuntam for 
a declaration that the sale deed executed by 
Somu Ammal was not binding on them as 
reversioners and succeeded in obtaining a 
decree. After the death of Somu Ammal 
the suit property is claimed by the plaintiff 
as the nearest heir of Sudalaimuthu as per 
Ty pominou of the Hindu Succession Act, 
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2. The defendants resisted the suit 
contending that the third defendant has been 
taken in adoption by Somu Ammal in 1965 
and that as the adopted son of Somu Ammal 
he is entitled to succeed to the suit proper- 
ty. They also contended that in any event, 
the succession to the properties has to be 
governed by the law of succession as on the 
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date of Sudalaimuthu’s death and not under 
the Hindu Succession Act which was in force 
on the date of the death of Somu Ammal. 


3. Both the courts below held that 
the case of adoption set up by the defendants 
has not been established. Therefore, we have 
to proceed on the basis that the third de- 
fendant has not- been adopted by Somu 
Ammal and he cannot claim the suit pro- 
perty on that basis. But the ‘courts below 
differed in their view as to the 
applicability of the Jaw of succes- 
sion. The trial court felt that the question as 
to who is to succeed to the suit property 
after the death of Somu Ammal has to be 
found out with reference to the Hindu Suc- 
cession Act which was the law in force relat- 
ing to Hindu Succession prevailing at the 
time of Somu Ammal’s death, But the lower 
appellate Court has taken the view that the 
orthodox law of succession which prevailed 
at the time when Somu Ammal’s husband 
Sudalaimuthu died has to be applied. It is 


for consideration in this second appeal as to ` 


which of the two differing views is correct. 


4. It is not in. dispute that if the 
Hindu law of inheritance at the time of 
Sudalaimuthu’s death is to be applied, the 
plaintiff cannot be the nearest heir of Suda- 
laimuthu. But on the other hand if the pro- 
visions of the Hindu Succession Act which 
was in force at the time of the death of 
Somu Ammal are to be applied, the plaintiff 
will be the nearest heir of Sudalaimuthu and 
he will be entitled to succeed. The lower ap- 
pellate Court purported to follow the deci- 
sion of the Supreme Court in Eramma v. 
Veerupana, AIR 1966 SC 1879, holding that 
the provisions of Section 8 of the Hindu 
Succession Act are not retrospective in ope- 
ration and the decision in Sampath Kumari 
y. Lakshmiammal, 1962-2 Mad LJ 464 = 
(AIR 1963 Mad 50) wherein it has been ob- 
served that the death of a Hindu female 
owner opens the inheritance to the rever- 
sioners, and the one most nearly related to 
the last full owner at the time of his death 
becomes entitled to possession, The Lower 
Appellate Court felt that the decision in 
Harbaj v. Mohar Singh, AIR 1967 Punj 184 
holding that where a widow succeeded to 
her husband’s property and the succession 
opens to the reversioners on the death of the 
widow, the heirs of the last male holder as 
on the date of the death of the widow have 
to be determined under the Hindu Succession 
Act which is in force on the date of the 
death of the widow, cannot hold good after 
the above decision of the Supreme Court. 
5. On this question there appears to 
be a divergence of judicial opinion. It is now 
well settled by the decision of the Supreme 
Court in AIR 1966 SC 1879 that Section 8 
of the Hindu Succession Act is not retros- 
pective in operation and that where a male 
Hindu died before the Act came into force, 
that is, where the succession opened before 
the Act, Section 8 will have no application. 
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Only if succession or devolution is treated 
as having taken place before the Act, the 
heirs are to be ascertained as on the date 
of the death of the last male holder and 
not as on the date on which the widow died. 


6. The following decisions have taken 
the view that though the reversionary heirs are 
to be found out after the death of the widow 
who earlier succeeded to her husband’s estate, 
succession should be deemed to have opened 
before the Act, that therefore, Section 8 has 
no application and the reversionary heirs 
have to be determined as on the date of the 
death of the last male holder, and that, if 
Section 8 has no application, Section 4 of 
the Act has to come into play bringing into. 
operation the general Hindu Law which was 
in operation before the commencement of 
the Hindu Succession Act. In 1962-2 Mad 
LJ 464 = (AIR 1963 Mad 50) a Division 
Bench of this court in dealing with a similar 
question took the view that it is only for 
the limited purpose of ascertaining the rever- 
sionary heirs that a fiction has been created 
by which the déceased person is deemed to 
have lived upto the date of the death of 
the female heir who immediately succeeds 
him, and that a fiction in law cannot be re- 
lied upon for any purpose other than the 
limited purpose for which it has been creat- 
ed. It was contended before the Bench that 
every case where a Hindu male dies intestate 
leaving a female heir to succeed him, suc- 
cession to the estate of the male does not 
really open until the death of the interven- 
ing female heir, when alone it would be pos- 
sible to ascertain as to who would be the 
person entitled to take the estate as rever- 
sioners. In rejecting that contention the 
Bench held that though the estate of the 
last male holder had vested in his female 
heir, if the female heir dies the reversionary 
heirs to succeed to the estate have to be 
found out as if the succession had opened 
on the date when the last male holder died. 
The learned Judges observed as follows:— 

“It is only for the limited purpose of 
ascertaining the reversionary heirs that a fic- 
tion has been created by which the deceased 
person is deemed to have lived upto the 
date of the death of the female heir who 
immediately succeeds him. It is well known 
that a fiction in law cannot be relied upon 
for any purpose other than the limited pur- 
pose for which law has sanctioned the crea- 
tion of such fiction.” 

In that view the learned Judges held that 
Section 8 will not have operation in a case 
of succession opening to the estate of the last 
office-holder after his widow’s death if he has 
died before the commencement of the Act. 
In Kempiah v. Girigamma, AIR 1966 Mys 
189 also a similar view was taken. There 
the last male holder died before the Hindu 
Succession „Act came info force, and the 
widow’s estate came to an end after the 
coming into force of that Act. The question 
arose as to whether the reversioners are to 
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be treated according to the provisions of the 
Hindu Law which was in force on the date 
of the actual death of the last male “holder, 
or whether according to the Jaw in force on 
the date when the widow's estate came to 
an end. The learned Judge in that case held 
that as Section 8 of the Hindu Succession 
Act is not retrospective in operation and as 
the death referred to in Section 8 does not 
mean the fictional death which happens on 
the termination of the life estate, but the 
actual physical death of the last male holder, 
Hindu law in force before the commence- 
ment of the Act has to be applied in view 
of the ‘saving provision contained in Sec- 
tion 4 (2) of the Hindu Succession Act, and 
that Section 8 should apply only in case 
of death of the last male holder occurring 
subsequent to the enactment of the said Act. 
Chaturbhuj Pradhan v. Sarbeshwar Pradhan, 
AIR 1967 Pat 138 also took the same view. 
In that case after the death of the last 
male holder his widow succeeded and was 
in possession of the property as limited 


owner. Her death took place after the com- 
mencement of the Hindu Succession Act, 
In finding out the line of succession ‘the 


Court applied the rule of succession as pre- 
valent at the time of the death of the last 
male holder on the view that Section 8 is 
not retrospective and that no provision of 
the Hindu Succession Act will come into 
play in- the case of succession to the estate 
of a last male holder, who died before the 
commencement of the Act, when it opens 
subsequent to the Act on the death of limit- 
ed owner, who was in possession of that 
estate. Jandebi v. Upendra Sahu, AIR 1968 
Orissa 187 purported to follow the decision 
of the Mysore High Court in AIR 1966 
Mys 189 and held that as Section 8 is only 
prospective and applies only to cases where 
a Hindu male dies after the commencement 
of the Hindu Succession Act, and the death 
of the Hindu male after the commencement 
of the Act refers to actual and not fictional 
death, it is not orthodox rule of Hindu.Law, 
which was prevalent on the date of the death 
of the last male holder for whose estate the 
reversion opens, that is to be taken into ac- 
count. The learned Judges did not accept 
the views expressed in Bepin Behari v. Smt. 
Lakshasona Dassi, AIR 1959 Cal 27; Har- 
bhaj v. Mohar Singh, AIR 1967 Punj 184 
and Ramulu v. Narayana, AIR- 1965 Andh 
Pra 466 on the ground that the matter is 
concluded by the decision of the Supreme 
Court in AIR 1966 SC 1879 holding Sec- 
tion 8 to be only prospective. 


7. In AIR 1959 Cal 27, the learned 
Judges invoked the fiction that the husband 
is deemed as continuing to live till the death 
of his widow for purposes of succession to 
his estate, and the consequence of introducing 
that fiction is that the time relevant to the 
question of the further devolution of the 
estate is the time of the widow’s death, with 
which the law makes the husband’s death 
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simultaneous. In that case, the last male 
holder died in 1948 and his widow who suc- 
ceeded to his estate died on 1-6-1958 after 
the commencement of the Hindu Succession 
Act on 17-6-1956. The Court held that the 
succession to the estate of the last male- 
holder opened after the Hindu Succession 
Act came into force and, therefore, the pro- 
visions of the Hindu Succession Act have 
to be applied. Ratan Kumari v. Sundarlal, 
AIR 1959 Cal 787 also took the same view. 
That decision laid down that the rule of 
devolution as laid down by Section 8 of the 
Hindu Succession Act has no reference to 
the .time of the death of the person, that 
“dying intestate” in the section must be and 
indeed has been construed as a description 
of the status of the man and has no refer- 
ence to the time of the death of the persons, 
that the point of importance is not the time 
of death but time of devolution and that in 
order that Section 8 might apply the time 
of devolution must be after the date of the 
Act coming into force, not the date of death. 
According to the learned Judge in that case 
a man may die prior to the date of the 
Act but succession will open after the death 
if in between one or more female heirs inter- 
vened and the rule of devolution as laid 
down in Section 8 will apply only if suc- 
cession opens after the Act came into force, 


which normally takes place at the 
time of the death of a male Hindu 
but not necessarily, and the devolu- 


tion may be long after the death of 
the male Hindu. Mt. Taro v. Darshan 
Singh, AIR 1960 Punj 145 also has taken the 
same view. There it was held that where 
the last male holder dies leaving behind him 
his widow before the Hindu Succession Act 
but the widow continues to survive after the 
Act came into force, succession really ‘opens 
on the demise of the intervening female heir 
and that it was wrong to say that the suc- 
cession opens out on the death of the last 
male holder. 


8. The cleavage of judicial opinion 
as to the rule of succession to be applied in 
cases where the last male holder to whose 
estate the devolution takes place dies before 
the Hindu Succession Act but the succession 
opened only after the Act on the death of 
the intermittent life estate holder has, in’ my 
opinion, been finally concluded by the deci- 
sion of the Supreme Court in Fateh Bibi v. 
Charandas, AIR 1970 SC 789. While deal- 
ing with a situation where a Hindu male died 
intestate before Central Act 2 of 1929 came 
into force but succeeded by a female heir 
after that date, their Lordships of the Sup- 
reme Court expressed the view that succes- 
sion in such cases opened only after the Act 
when the life estate terminates and that in 
consequence, the questions as to who is the 
nearest reversionary heir, or what is the class 
of reversionary heirs will fall to be settled 
at the date of the termination of the life 
estate and that the inheritance is opened to 
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the reversioners only on the death of the 
Hindu female life estate holder, and that the 
one most nearly related at the time to the 
last male holder becomes entitled to the 
estate. Though that decision was rendered 
with reference to the provisions of Central 
Act 2 of 1929, the rationale of that deci- 
sion equally applies to the situation on hand. 


9, Even in the earlier decision in AIR 
1966 SC 1879 where the date of death of the 
person and the devolution of his estate was 
` the same it has been observed that the date 
of devolution has also to be taken as the 
relevant date for applying the rules of succes- 
sion. In the later decision in ATR 1970 SC 789 
teference has been made by various High 
Courts to certain earlier decisions of various 
High Courts which showed a sharp differ- 
ence of opinion between the various courts 
on the point as to when succession opens; 
whether it is the date of the death of the 
last male holder or whether it is on the date 
of death of the life estate holder. In Krish- 
nan Chettiar v. Manickammal, AIR 1934 
Mad 138 and Kanhayalal v. Mt. Champa 
Devi, AIR 1935 All 203 it has been express- 
ed that Central Act 2 of 1929 applied only 
to a case of a Hindu male dying intestate on 
or after 21-2-1929 and if a person has died 
before the Act, the succession to his estate 
must be considered to have opened on the 
date of his death. But later in Shakuntala 


Devi v. Kausalya Devi, AIR 1936 Lah 124; - 


Bindeshwari Singh v. Baijnath Singh, AIR 
1937 Oudh 402; Pakham Dusadh v. Mt. 
Manoa, AIR 1937 Pat 117 and Lakshmi v. 
Anantarama, AIR 1937 Mad 699 (FB) a 
contrary view had been taken that succession 
to the estate of the last male holder must 
be considered to open only on the termina- 
tion of the life estate and the Act will apply 
in considering the heirs of the last male hol- 
der at the termination of the life 
estate in cases where the male bol- 
der had died before the Act and the estate 
was in the possession of the life estate 
holder who died after the Act. The Supreme 
Court resolved the conflict, and agreeing 
with the view expressed by the Judicial Com- 
mittee in Lala Duni Chand v. Mt. Anarkali, 
AIR 1946 PC 173, holding that Central Act 
2 of 1929 altering the order of succession of 
certain persons therein mentioned, which 
came into force on 21-2-1929, applied not 
only ‘to the cases of Hindu male dying 
intestate on or after the Act but also to cases 
of such a male dying intestate before that 
date, if he was succeeded by a female heir 
who died after that date, that succession in 
such cases to the estate of the last Hindu 
male holder who died intestate did not open 
until the death of the life estate holder, 
that during the lifetime of the life estate 
holder, the reversioners in Hindu law have 
no vested interest in the estate, that they 
have a mere spes successionis, that the point 
of time for the applicability of Act 2 of 
1929 is when the succession opens, that is, 
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when the life estate terminates, and that 
questions as to who is the nearest reversio- 
nary heir or what is the class of the rever- 
sionary heirs will fall to be settled on the 
termination of the life estate. Their Lord- 
ships have specifically held that Act 2 of 
1929 applied not only to cases of Hindu male 
dying intestate after the Act but also to 
cases of a Hindu male dying intestate before 
the Act came into operation and has been 
succeeded by a female heir who died after 
that date. Therefore, following the above 
decision of the Supreme Court in AIR 1970 
SC 789 I hold that the plaintiff, who'is the 
one most nearly related to Sudalaimuthu, the 
last male holder at the time of the death of 
Somu Ammal, becomes entitled to the suit 
properties, the date of the death of the last 
male holder not being relevant. 


10. The result is the view taken by 
the lower appellate court has to be set aside. 
The second appeal is therefore allowed, the 
decree and judgment of the lower appellate 
court are set aside and those of the trial 
court restored. There will be no order as to 
costs. Leave granted. 


Appeal allowed. 
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RAGHAVAN, J. 


K. James, Petitioner v. V. Ponniah, Res- 
pondent. 


Civil Revn. Petn. No. 2321 of 1972, D/- 
21-12-1972 against order of Sub. J., Nagar- 
coil in I. A. No. 389 of 1971. 


Imdex Note: — (A) Madras Kanya- 
kumari Sreepandaravaka Lands (Abolition 
and Conversion into Ryotwari) Act (31 of 
1964), Section 9 — Period prescribed for l- 
ing appeal different from that prescribed by 
Limitation Act — Section 5 of Limitation Act 
applies — (X-Ref:— Limitation Act (1963), 
Section 29.) 


Brief Note: — (A) Though the Madras 
Act is a complete enactment and does not 
provide for an application under Section 5 
of Limitation Act, there being no provision 
in it expressly excluding the Limitation Act 
Sections 4 to 24 of the Limitation Act would 
apply to such appeals by virtue of Section 29 
of the Limitation Act. AIR 1967 Mad 109 
and AIR 1970 SC 1477 and AIR 1970 Bom 
138, Relied on. (Para 1) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1477 = (1971) 1 SCR 8, 


D. P. Misra v. Kamal Narayan 


Sarma 1 
AIR 1970 Bom 138 = 72 Bom LR 
326, Radheshyam Mohanlal Kaitan 
* v. Maharashtra Revenue Tribunal, 
Nagpur 1 
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AIR 1967 Mad 109 = 79 Mad LW 
496, Trustees of the Port of Madras 
y. Mettur Chemicals and Industries 
Ltd. Sater 
M. A. Sathar Sayeed, for Petitioner; 
Padmanabhan, for Respondent. 


ORDER:— The respondent in I. A. No. 
389 of 1971 in the court of the Subordinate 
Judge, Nagarcoil, is the petitioner. The 
revision petition is directed against the order 
of the learned Subordinate Judge in I. A. 
No. 389 of 1971 allowing the application 
I. A. ‘No. 389 of 1971 filed under Section 5 
of the Limitation Act, 36 of 1963, seeking 
to excuse the delay in filing the appeal against 
the order of the Assistant Settlement Officer, 
dated 17-7-1969 under Section 9 (3) of the 
Kanyakumari Sreepandaravaka Lands (Abo- 
lition and Conversion into Ryotwari) Act, 31 
of 1964, prescribing a period of three months 
for filing such appeals with a discretion to 
the Tribunal to extend the period by two 
months. The contention of the learned coun- 
sel for the petitioner is that the Act 31 of 
1964 must be deemed to be a complete enact- 
ment dealing with the grant of roytwari patta 
and that the provision relating thereto and 
the Act not having provided an application 
under Section 5 of the Limitation Act the 
application under Section 9 of the Act is in- 
applicable. In other words, the contention 
is that the Act is a self-contained enactment. 
The period for filing an appeal having been 
provided by Section 9 (3), no further appli- 
cation for extension of time by reason of 
Section 5 should be made. The Limitation 
Act, 36 of 1963, came into operation on 1-1- 
1964. Section 29 (2) of the said Act runs 
as follows— 


“Where any special or local law pres- 
cribes for any suit, appeal or application a 
period of limitation different from the pe- 
riod prescribed by the Schedule, the provi- 
sions of Section 3 shall apply as if such 
period were the period prescribed by the 
Schedule and for the purpose of determining 
any period of limitation prescribed for any 
suit, appeal or application by any special 
or local law, the provisions contained in Sec- 
tions 4 to 24 (inclusive) shall apply only in 
so far as, and to the extent to which, they 
are not expressly excluded by such special or 
local Jaw.” 


It is common ground that there is no pro- 
vision in Madras Act 31 of 1964, expressly 
excluding the Limitation Act to applications 
and appeals provided under the said Act. I 
am, therefore, of the view that in the absence 
of any specific exclusion, Sections 4 to 24 of 
the Limitation Act shall apply to applications 
and appeals under the special law unless 
there is any. provision in the special enactment 
repugnant to such application. Fhe conclusion 
of the learned Subordinate Judge, is therefore, 
tight. I may in this connection refer to a 
few decisions, one in the Trusteees of the 
Port of Madras v. Mettur Chemicals and In- 
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dustries Ltd., Salem, 79 Mad LW’ 496 
(ATR 1967 Mad 109), arising under the Mad- 
ras Port Trust Act and another of the Sup- 
reme Court in D. P. Misra v. Kamal Nara- 
yan Sarma, AIR 1970 SC 1477, arising under 
the Representation of the People Act, 1951 
and of the Bombay High Court in Radhe- 
syam Mohanlal Kaitan v. Maharashtra Reve- 
nue Tribunal, Nagpur, AIR 1970 Bom 138, 
arising under the Bombay Tenancy and Agri- 
cultural Lands Act, 1958. There is no merit 
in the contentions of the learned counsel for 
the petitioner. This civil revision petition, 
therefore, fails and is dismissed. No order 
as to costs. 


Petition dismissed. 


AIR 1973 MADRAS 339 (Y 60 C 108). 
ISMAIL AND PALANISWAMY, JJ. 


Muthuswamy and another, Appellants v. 
V. Venugopalan, Respondent. 

App. No. 445 of 1965 and Memo of 
cross-objections, D/- 8-12-1972, against dec- 
ree of Dist. J., Thanjavur West in O. S. No. 
9 of 1962. 

Imdex Note: — (A) Civil P. C, O. 22, 
R. 4 — Abatement on death of ome of de- 
fendamts — Joint amd not several decree for 
Copy-right infringement damages amd injume- 
tion — Appeal abates as a whole on account 
of Rule 11. F @Œara 10) 
Cases Referred: Chronological Paras 
(1972) C. W. M. 7161 to 7163 of 1972, 


D/- 29-11-1972 (Mad) 2 
AIR 1969 Mad 428 = 85 Mad LW 
744, Innasi Udayar v. S. Chinna- 

j 9 


swamy Raju 
AIR 1966 SC 1427 = (1966) 3 SCR 
451, Sri Chand v. Jagdish Prasad 8 
(1966) 1 Mys LJ 508, Karnam Madhava 


Rao v. Karnam Swami Rao 12 
AIR 1963 SC 553 = (1963) 3 SCR 

858, Ramsarup v. Munshi 6 
AIR 1963 SC 1901 = (1964) 3 SCR 

549, Rameshwar Prasad v. Shambe- 

harilal 7 


AIR 1962 SC 89 = (1962) 2 SCR 636, 
State of Punjab v. Nathuram 5, 6, 7, 8, 10 


PALANISWAMY, J.:— The defendants 
in O. S. No. 9 of 1962 on the file of the 
District Judge, West Thanjavur, are the ap- 
pellants. The plaintiff-respondent instituted 
the suit for an injunction restraining the de- 
fendants from reprinting a Tamil Drama 
called ‘Kalangarai Deivam’ in any form and 
for recovery of Rs. 14,000/- as damages and 
for certain other reliefs. He claimed to have 
registered under the Copyrights Act, 1957 
(Central Act 14 of 1957) his Tamil novel 
‘Maruthiyin Kathal’, He contended that the 
first defendant adopting the theme, charac- 
terisation, narration and development of the 
story as found in ‘Maruthiyin Kathal’ wrote 
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under the caption ‘Kalangarai deivam’ in 
the form of a drama, which was published in 
series in Ananda Vikatan, a weekly Tamil 
magazine, of which the Editor and Publisher 
was the second defendant. The substance 
of his complaint was that the defendants 
committed infringement of his copyight and 
prayed for the reliefs indicated above. The 
defendants denied the plaintiff’s claim con- 
tending inter alia that there were vital dif- 
ferences in matters of theme, characterisation, 
etc, between the plaintiff’s novel and the 
first defendant’s drama and that the plain- 
tiff was in no way damnified so as to entitle 
him to claim damages. 

2. The trial Judge accepted the plain- 
tiff’s case holding that his copyright in his 
novel ‘Maruthiyin kathal’ had been infringed 
by the publication of the first defendant’s 
drama ‘Kalangarai Deivam’ in the second de- 
fendant’s weekly journal Ananda Vikatan. 
The trial Judge further found that the plain- 
tiff was entitled to damages which he assess- 
ed at Rs. 6250. In the concluding portion 
of his judgment he held — 

“In the result, there will be a decree in 
favour of the plaintiff as against defendants 
for Rs. 6250 (Rs. six thousand two hundred 
and fifty only) with interest at 6 per cent. 
per annum from the date of plaint towards 
damages and there will be an injunction 
testraining defendants from reprinting the 
drama ‘Kalangarai Deivam’ in any form 
whatever and proportionate costs of the 
suit. The other reliefs claimed by the plain- 
tiff are disallowed. But inasmuch as defen- 
dants denied the entire case of the plaintiff 
and their defence has been negatived, there 
will be no order as to costs in respect of 
the portion of the claim of plaintiff which 
has been disallowed.” 

In conformity with the judgment, the decree 
provided inter alia: 

1. that the defendants 1 and 2 be and 
hereby are restrained by an injunction from 
reprinting the drama ‘Kalangarai Deivam’ in 
any form whatever; 

2. that defendants 1 and 2 do pay plain- 
tiff Rs, 6250 being the damages with interest 
thereon at 6 per cent. per annum from 23- 
8-1962, the date of plaint, till realisation.” 

(The other portions of the decree omitt- 
ed as not relevant). It is against this decree 
that this appeal has been preferred by both 
the defendants. During the pendency of the 
appeal, the second defendant died on 26th 
August 1969. But no steps have been taken 
by his legal representatives to come on re- 
cord within time, with the result, the appeal 
abated. To set aside the abatement and to 
excuse the delay in taking steps to have the 
abatement set aside and to come on record, 
the legal representatives of the second defen- 
dant took out C. M. P. 7161 to 7163 of 
1972 which we dismissed by order dated 
29-11-1972 (Mad). In the result, the abate- 
ment of the appeal so far as the second ap- 
pellant is concerned stands. 


, the second defendant and the plaintiff. 


ALR. 


3. In view of the said abatement, the 
counsel for the respondent plaintiff contended 
that the entire appeal had abated and that 
the first defendant was not entitled to prose- 
cute the appeal. This, he raised as a preli- 
minary point by giving notice to the counsel 
for the first defendant-appellant, and we heard 
arguments on that point. The question for 
consideration is whether the appeal, even as 
regards the first appellant cannot be proceed- 
ed with. 


4, As seen from the operative por- 
tion of the judgment and the relevant Clauses 
of the decree, the decree is a joint decree 
against both the defendants with regard to 
the two main reliefs, one relating to injunc- 
tion and the other relating to damages. The 
liability of the defendants inter se with re- 
gard to these reliefs is not apportioned. As 
a result of the abatement of the appeal so 
far as the second-defendant is concerned, the 
decree has become final so far as he is con- 
cerned. If the first defendant were to suc- 
ceed in this appeal, the success can only 
be on the basis that there has been no in- 
fringement of the plaintiff’s copyright in his 
novel ‘Maruthiyin Kathal’ and that the plain- 
tiff has not sustained any damages. If a 
decree were to follow in favour of the first 
defendant on that basis, that decree would 
be inconsistent with the decree as pe 
t is 
for this reason it was contended on behalf 
of the plaintiff that the appeal, as a whole, 
cannot be proceeded with by the first ap- 
pellant. 

5. The law on this point is well set- 
tled, by a series of decisions of the Supreme 
Court. In State of Punjab v. Nathuram, 
AIR 1962 SC 89, certain land belonging to 
two brothers Labhuram and Nathuram joint- 
ly was acquired for military purposes and an 
arbitrator passed an award granting certain 
amount as compensation. The State of Pun- 
jab appealed against the award to the High 
Court of Punjab. During the pendency of 
the appeal, Labhuram died. But his legal 
representatives were not brought on record 
within time, with the result the appeal abated 
as against him. The High Court dismissed 
in appeal as even as against Nathuram, hold- 
ing that the appeal could not be proceeded 
against him. The State appealed to the Sup- 
reme Court. The question arose whether the 
appeal had abated even as against Nathu- 
Tam. At page 90, Raghubar Dayal, J., speak- 
ing for the court, observed— 

“ft is not disputed that in view of 
Order 22, Rule 4, Civil Procedure Code here~ 
inafter called the Code the appeal abated 
against Labhuram deceased, when no appli- 
cation for bringing on record his legal repre- 
sentatives had been made within the time 
limited by law. The Code does not provide 
for the abatement of the appeal against the 
other respondents. Courts have held that in 
certain circumstances, the appeals against the 
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co-respondents would also abate as a result 
of the abatement of the appeal against the 
deceased respondent. They have not been 
always agreed with respect to the result of 
the particular circumstances of a case and 
there has been consequently divergence of 
opinion on the application of the principle. 
It will serve no useful purpose to consider the 
cases, Suffice it to say that when Order 22, 
Rule 4 does not provide for the abatement 
of the appeal against the co-respondents of 
the deceased respondent there can be no ques- 
tion of abatement of the appeals , against 
them. To say that the appeals against them 
abated in certain circumstances, is not a 
correct statement. Of course, the appeals 
against them cannot proceed in certain cir- 
cumstances, and have therefore to be dis- 
missed. Such a result depends on the nature 
of the relief sought in the appeal.” 


The learned Judge further observed in the 
“same page: . 

“The question whether a court can deal 

with such matters or not, will depend on the 
facts of each case and therefore no exhaus- 
tive statement can be made about the cir- 
cumstances when this is possible or is not 
possible. It may, however, be stated that 
ordinarily the considerations which weigh 
with the court in deciding upon this question 
are whether the appeal between the appel- 
Jants and the respondents other than the de- 
ceased can be said to be properly constitut- 
ed or can be said to have all the necessary 
parties for the decision of the controversy 
before the court. The test to determine this 
has been described in diverse forms. Courts 
will not proceed with an appeal (a) when 
the success of the appeal may lead to the 
court’s coming to a decision which will be 
in conflict with the decision between the 
appellant and the deceased respondent and 
therefore which would lead to the court’s 
passing a decree which will be contradictory 
to the decree which had become final with 
Tespect to the same subject-matter between 
the appellant and the deceased respondent; 
(b) when the appellant could not have brought 
the action for the necessary relief against 
those respondents alone who are still before 
the court; and (c) when the decree against 
the surviving respondents, if the appeal suc- 
“ceeds, be ineffective, that is to say, it could 
not be successfully executed”. 
Having enunciated the above principles, the 
Supreme Court held that since the amount of 
compensation was awarded jointly in favour 
of the both Labhuram and Nathuram and as 
the subject-matter of the appeal was the 
quantum of the compensation and not the 
apportionment thereof, the abatement of the 
appeal as against Labhuram rendered the ap- 
peal incapable of being proceeded with 
against Nathuram alone and consequently the 
appeal was dismissed. 

6. In Ramsarup v. Munshi, AIR 1963 
SC 553 there were five appellants and the 
appeal was against a pre-emption decree. 
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The five appellants fell into two groups, 
namely, appellants 1 and 2, who were bro- 
thers, and appellants, 3, 4, and 5 forming 
another group. When the appeal was pend- 
ing in the Supreme Court, the first appellant 
died. But no application was made to bring 
on record his legal representatives. The sale 
was not a sale of any separated item of pro- 
perty in favour of the deceased appellant 
but of one entire set of properties to be en- 
joyed by two sets of vendees in equal 
shares. The question arose whether the ap- 
peal of the other four appellants was liable 
to be dismissed. At page 556, it was ob- 
served— 

“The consideration for the sale is a sum 
of Rs. 22,750/- and the conveyance recites that 
Mehar Singh and the second appellant had 
paid one half amounting to Rs. 11,375/- 
while the other three appellants had paid 
the other half. It is, therefore, not a case 
of a sale of any separated item of property 
in favour of the deceased appellant but one 
entire set of properties to be enjoyed by two 
sets of vendees in equal shares. It is clear 
law that there can be no partial pre-emption 
because pre-emption is the substitution of 
the pre-emptor in place of the vendee and if 
the decree in favour of the pre-emptors in 
respect of the share of the deceased. Mehar 
Singh has become final it is manifest that 
there would be two conflicting decrees if the 
appeal should be allowed and a decree for 
pre-emption in so far as appellants 2 to 5 
are concerned is interfered with. Where a 
decree is a joint one and a part of the dec- 
ree has become final, by reason of abate- 
ment, the entire appeal must be held to be 
abated.” 

(The decision in AIR 1962 SC 89 does not 
appear to have been cited in this case). 

7. In Rameshwar Prasad v. Sham- 
beharilal, AIR 1963 SC 1901 the position was 
again considered. In that case, nine persons 
instituted a suit for possession of a land 
against two defendants, the allegations being 
that the first defendant was the tenant in 
chief and that the second defendant was a 
sub-tenant. The suit was decreed by the 
Trial Court. But the appellate court revers- 
ed the decree. The plaintiffs preferred a 
second appeal. During the pendency of the 
second appeal, one of the plaintiffs (Kedar- 
nath) died and his legal representatives were 
not brought on record, with the result, the 
appeal by him had abated. The question 
arose whether, by reason of such abatement, 
the appeal could be proceeded with by the 
other appellants. It was contended that under 
Order XLI, Rule 4, Civil Procedure Code, 
the appeal of the other appellants could be 
proceeded with. Referring to the scope of 
peli XLI, Rule 4,’ the Supreme Court ob- 
served: 


“These provisions enable one of the 
plaintiffs or one of the defendants to file an 
appeal against the entire decree. The se- 
cond appeal filed in the High Court was not 
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filed by any one or by even some of the plain- 
tiffs as an appeal against the whole decree, 
but was filed by all the plaintiffs jointly, 
and, therefore, was not an appeal to which 
the pp eon of Order XLI, Rule 4 could 
apply.” 
Proceeding further, the Court observed at 
page 1904: 
“Kedarnath’s 
the decree in favour of the respondents has 
become final against the legal representatives. 
His legal representatives. cannot eject the de- 
fendants from the premises in suit. It will 
be against the scheme of the Code to hold 
that Rule 4 of Order XLI empowered the 
Court to pass a decree in favour of the 
legal representatives of the deceased Kedar- 
nath on hearing on appeal by the surviving 
appellants even though the decree against 
im has become final.” 
Then the Superme Court referred to the. de- 
cision in AIR 1962 SC 89 and observed—- 


“No question of the provisions of Rule 4 
of Order XLI overriding the provisions of 
Rule 9 of Order XXII arises. Whe two deal 
with different stages of the appeal and pro- 
vide for different contingencies. Rule 4 of 
Order XLI applies to the stage when an ap- 
peal is filed and empowers one of the plain- 
tiffs or defendants to file an appeal against 
the entire decree in certain circumstances. 
He can take advantage of this provision, but 
he may not. Once an appeal has been filed 
by all the plaintiffs the provisions of Order 
XLI, Rule 4 became unavailable. Order XXII 
operates during the pendency of an appeal 
and not at its institution. If some party dies 
during the pendency of the appeal, his legal 
representatives have to be brought on record 
within ‘the period of limitation. Tf that is 
not done, the appeal by the deceased appel- 
lant abates and does not proceed any fur- 
ther. There is thus no inconsistency between 
the provisions of Rule 9 of Order XXI and 
those of Rule 4 of O. XLI, C. P. C. They 
operate at different stages and provide for 
different contingencies. There is nothing 
common in their provisions which make the 
provisions of one interfere in any way with 
those of the others.” 


8 In Sri Chand v. Jagdish Prasad, 
ATR. 1966 SC 1427, five persons stood as 
sureties for the satisfaction of a decree to be 
passed in a suit instituted on the foot of a 
hypothecation document. After that suit was 
decreed, the decree-holder sought to execute 
the decree against the sureties by enforcing the 
surety bond. The sureties raised various ob- 
jections, which were rejected by the execut- 
ing court and that order was upheld by the 
High Court in appeal. The sureties appealed 
to the Supreme Court by special leave. But 
before the record was transmitted to the 
Supreme Court, one of the sureties died. His 
legal representatives were not brought on re- 
cord within time. An application for con- 
donation was rejected by the High Court and 
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that order was confirmed by the Supreme 
Court, with the result the appeal abated so 
far as the deceased appellant-surety was con- 
cerned. The question considered by the Sup- 
Teme Court was whether the appeal had 
abated in its entirety or whether the Sup- 
Teme Court could proceed with the hearing 
of the appeal so far as the remaining sure- 
ties were concerned. The Supreme Court 
held that the appeal was liable to be dis- 
missed holding that the other sureties could 
not continue the appeal. Shah, J., as he 
then was, speaking for the court, observed 
at page 1429— 


“The order of the High Court holding 
that the sureties are liable to satisfy the 
claim notwithstanding the objections raised 
by Basantlal has become final: In the appeal 
filed by the appellants 1 and 3 if this court 
holds that the High Court was in error in 
deciding that the surety bond was not en- 
forceable because it was not registered, or 
that the first respondent has done some act 
which has discharged the sureties from liabi- 
lity under the bond, there would unques- 
tionably be two inconsistent orders — one 
passed by the High Court holding that the 
surety bond was enforceable, and the other, 
the view of this court that it is not en- 
forceable”. 


The learned Judge referred to certain obser- 
vations in AIR 1962 SC 89, in which Raghu- 
bar Dayal, J., had indicated three tests. 
Dealing with this aspect, it was observed at 
page 1430:— 

“Tt may be pointed out that the three 
tests suggested by Raghubar Dayal, J., in 
Nathuram’s case, AIR 1962 SC 89 are not 
cumulative tests. Even if one of them is 
Satisfied the court may, having regard to all 
the circumstances, hold that the appeal has 
abated in its entirety.” 


9. One of us had to deal with a simi- 
lar question in Innasi Udayar v. Chinna- 
sami Raju, 85 Mad LW 744 = (AIR 1969 
Mad 428). In that case, the suit for possession 
of certain lands was laid against 24 defen- 
dants, of whom the name of one was struck 
off during the pendency of the suit. The 
telief was claimed jointly against all the de- 
fendants without specifying which defendant. 
was to surrender possession of which por- 
tion. The Trial Court decreed the suit 
directing the defendants on record to put the 
plaintiff in possession of the suit properties. 
The appeal preferred against that decree was 
dismissed and the decree of the trial court 
was confirmed by the first appellate court. 
Some of the defendants came up in second 
appeal to this court. During the pendency 
of the second appeal two of the appellants 
died, and their legal representatives were not 
brought on record within time, with the 
result, the appeal as against them had abated. 
The plaintiff-appellant took out an applica- 
tion praying for an order directing that the 
second appeal had abated and should, there- 
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fore, be dismissed. Having regatd to the 
fact that the decree was joint and indivisible 
against all the defendants and as the decree 
did not provide that each of the defendants 
should put the plaintiff in possession of any 
particular portion of the suit land, it was 
held that the appeal by the other appellants 
could not be proceeded with as the appeal 
had abated against two of the appellants. - 


10. The question whether, consequent 
on the abatement of the appeal so far as 
one appellant is concerned the entire appeal 
should ‘be held to have abated, has to be 
decided with reference to the nature of the 
relief claimed and the terms of the decree. 
If the decree is joint against several defen- 
dants and if the decree has become final so 
far as one defendant is concerned on ac- 
count of abatement on his death, the appeal 
by the other defendants should necessarily be 
held to be not maintainable because the suc- 
cess of the appeal would lead to the court 
coming to a decision which would be incon- 
sistent with the decision between the deceas- 
ed appellant and the respondent and that 
would lead to the court passing a decree 
which would-be contrary to a decree which 
has already become final in respect of the 
same subject-matter between the deceased ap- 
pellant and the respondent. We have already 
pointed out that in the instant case the dec- 
tee is joint both with regard to damages and 
injunction. It may be that the decree can 
be satisfied by executing it against the sur- 
viving first defendant so far as the money 
portion of the decree is concerned, That 
aspect, on which reliance was placed by the 
counsel for the first defendant, does not con- 
clude the question, for, the other relief of 
injunction cannot be satisfied unless it is 
executed against both the defendants, As 
we have already pointed out, if the first de- 
fendant were to succeed in the appeal, such 
success can only be on the basis that there 
was no infringement of the plaintiff’s copy- 
tight. Such a position would be contrary to 
the decision that has become final so far as 
the second defendant and the plaintiff are 
concerned, Such a conflict of - decisions 
should not be permitted. This case satisfies 
the test No. (a) laid down by Raghubar 
Dayal J. in AIR 1962 SC 89, the relevant 
portion of which we have extracted in 
paragraph 5 supra. . 


11. The counsel for the first ap- 
pellant sought to contend before us that 
there is no common defence in this case and 
the second appellant can be held liable only 
if it is established that he had knowledge of 
the infringement of the copyright in relation 
to the publication of the drama in the jour- 
nal. As we have pointed out already, the 
common defence of defendants 1 and 2 was 
that there had been no infringement of the 
copyright at al. Nowhere in the written 

- statement of the second defendant it was 
contended that he had no knowledge of the 
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infringement of the copyright, when the 
drama was published in his journal in series 
and there had been no issue to that effect. 
From what we have extracted from a portion 
of the decree passed in this case, it will be 
clear that the entire trial proceeded on the 
common defence between defendants 1 and 


12. Counsel for the first appellant 
brought to our notice a decision of a Single 
Judge of the Mysore High Court in Karnam 
Madhava Rao v. Karnam Swami Rao, 1966-1 
Mys LY 508. What was a case where the 
plaintiffs sued for recovery of damages fon 
alleged slander of title. One of the defen- 
dants died during the pendency of the second 
appeal. It was held that the decree was for 
damages for a tortious act and that the lia- 
bility of the defendants was joint and seve- 
ral and every one of the defendants had inde- 
pendent right of appeal against the decree. 
It was further held that the appeal did not 
abate on the death of the first defendant, 
even though his legal representatives had not 
been brought on record. In this decision, 
there is no discussion either of any principle 
or of authority and therefore we are unable 
to derive any assistance therefrom. On the 
other hand, the decisions of the Supreme 
Court: referred to by us already as well as 
the decision of one of us which had gone 
into the entire question of law in this behalf 
will clearly establish that on the abatement 
of the appeal by the death of the second ap- 
pellant, the appeal by the first appellant can- 
not be proceeded with and the appeal as a 


- Whole has to be dismissed. 


. 13. In the result, the appeal even 
by the first defendant cannot be proceeded 
with and is, therefore, dismissed. There will 
be no order as to costs. 

14. Cross-objections: Mr. Swamina- 
than, counsel for the plaintiff-respondent and 
the cross-objector, concedes that inasmuch as 
the legal representatives of the deceased 
second defendant have not been impleaded 
and as the appeal as against the second defen- 
dant has abated and as the appeal by the 
first. defendant cannot be proceeded with, the 
cross-objections also cannot be proceeded 
with. Hence it is also dismissed. No costs. 

Appeal and cros--objections 
dismissed. 
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RAMAPRASADA, RAO, J. 
Dr. Manjunatha Rai, Petitioner v. The 
Board of Revenue, Respondent. 
Writ Petn. No. 2484 of 1971, DJ- 5-12- 
1972. , 
Index Note::— (A) Stamp Act, Sec. 31 
— Unstamped instrument — Collector deter- 
mining duty on the instrument brought to 
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his notice — His opinion even in absence of 
a certificate is an order and it is final. 
(X-Ref:— Section 32). 

Brief Note: — (A) The question of 
issuing a certificate that the full duty with 
which the instrument is chargeable has been 
paid arises only in case of stamped instru- 
ment. In case of unstamped instrument, the 
duty is determined and the party is intimated 
accordingly. If the applicant follows up the 
said opinion by stamping the instrument ac- 
cordingly, the instrument is deemed to be 
properly stamped. In result the Collector’s 
Order is not capable of being reviewed once 
over by the registering officer who is obliged 
to register it. AIR 1961 SC 787, Applied. 

(Paras 2, 3) 

Index Note: — (8) Stamp Act, See- 
tion 57 (1) — Reference to High Court — 
Application involving substantial question of 
Jaw — Board must refer whether the subject- 
matter is pending before it or not. 

Brief Note: — (B) Whether there is an 
adjudication within the meaning of Secs. 31 
and 32 and whether the opinion expressed by 
the Collector in his proceedings is an order 
as is popularly and legally understood and 
whether that order in final within the com- 
pass of the Act are all questions of law 


capable of being referred. AIR 1968 SC 
497, Followed. : (Paras 4, 5) 
Cases Referred: Chronological Paras 


AIR 1968 SC 497 = (1968) 1 SCR 685, 
Banarasi Das Ahluwalia v. Chief 
Controlling Revenue Authority 4 

AIR 1961 SC 787 = (1962) 1 Mad 
LJ (SC) 170, Govt. of U. P. v. Raja 
Md. Amir Ahmed Khan’ 3 


(1902) ILR 25 Mad 751, Reference 
under Stamp Act, S. 57 3 

T. P. Radhakrishnan, for Petitioner; T. 
PE Asstt. Govt. Pleader, for Respon- 

ent. 

ORDER:— The petitioner is seeking 
for a writ of mandamus directing the Board 
of Revenue to state a case under Section 57 
of the Indian Stamp Act on the questions of 
law which, according to the petitioner, do 
arise in the Board’s order dated 13-5-1971. 
The petitioner’s case is that, in 1947 he pur- 
chased a property of an extent of 27 grounds 
with buildings thereon in Madras, for a sub- 
stantial consideration, a part of which was 
provided for by his wife, as is demonstrable 
by the various events that took place at or 
about the time of the purchase of the pro- 
perty for securing the sale price. It is said 
that the petitioner’s wife mortgaged her own 
property and contributed towards the price 
of the property. In or about 1970 the peti- 
tioner decided to relinquish and release his 
interests over a portion of the said property, 
viz., an extent of ten grounds which, ever- 
since the purchase, was in the possession of 
the petitioner’s wife and who, with her own 

ds, did put up a superstructure thereon as 
well. In order to confirm and confer a bet- 
ter title to the petitioner’s wife, ati‘ instrument 
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of release was prepared by the petitioner in 
and by which he expressly released and re- 
linquished his interests over the part of the 
property so as to make the petitioner’s wife’s 
title to the property more perfect. This 
telease deed which was not stamped was for- 
warded to the Collector of Madras for ob- 
taining an opinion from him under Section 31 
of the Indian Stamp Act, as to what was the 
stamp fee which ought to be paid on the ins- 
trument. The Collector, by his order dated 
21-4-1970, adjudicated on the subject-matter 
and held that the deed of release forwarded 
by the petitioner was liable to stanip duty 
under Article 55 (b) of the Indian Stamp Act 
as a release deed, pure and simple. After 
having secured such an adjudication, the peti- 
tioner presented the said document for regis- 
tration before the Sub-Registrar of Assuran- 
ces, who felt a doubt about the stamp duty 
paid on the instrument and therefore, im- 
pounded the same under Section 33 of the 
Act. After having impounded the said docu- 
ment under. the Stamp Act, the Sub-Registrar 
referred the matter to the District Registrar 
who was of opinion that the document had 
to bear the stamp payable on a sale deed 
and that the stamp fee paid as if it was a 
release deed was not proper. The petitioner 
took up the matter in appeal before the 
Board of Revenue, who was the Chief Con- 
trolling Revenue authority. He took up two 
contentions before the Board. The first was 
that neither the Sub-Registrar of Assurances 
initially nor the District Registrar of As- 
surances, had the requisite authority to im- 
pound a document which was adjudicated 
upon by the Collector of Madras, as the 
statutory authority for giving an opinion on 
such matters and consequentially adjudicate 
upon them. The second contention was that 
the document, having regard to the circum- 
stances, of the case, was a release deed and 
not a sale deed and therefore, the stamp fee 
paid was sufficient and the opinion express- 
ed by the Collector under Section 31 read 
with Section 32 of the Act is final and con- 
clusive. The Board, however, agreed with 
the opinion of the District Registrar and af- 
firmed that the instrument was not duly, 
stamped and was of the view that it should 
bear the duty as if it was a sale deed. On 
the other question, the Board expressed the 
view that as no certificate was issued by the 
Collector as contemplated under Section 32 
of the Act and as he merely adjudicated up- 
on the instrument and reckoned the duty, 
the order, in such circumstances, is not final 
in the eye of law. Having thus been un- 
successful before the Board, the petitioner 
requested the Board of Revenue to state a 
case under Section 57 of the Stamp Act to 
the High Court on the following questions : 


1. As to whether the District. Registrar, 
Madras, was competent to reopen an adjudi- 
cation made by the Collector of Madras of 
the instrument dated 29-4-1970 executed by 
the petitioner, and 
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2. Whether, on the facts and circum- 
stances of the case, the instrument dated 
29-4-1970 executed by the petitioner in favour 
of his wife was a release deed chargeable to 
stamp duty under Art. 55 (b) of the Stamp 
Act or a conveyance chargeable under Arti- 
-cle 23 of the Stamp Act.” 


The Board of Revenue refused to refer the. 


matter to the High Court on the ground that 
there was no subject-matter pending before 
the Board on the date when the reference 
was sought and also on the ground that no 
substantial question of law was involved. It 
is as against this order of the Board dated 
14-7-1971, the petitioner has filed this writ 
petition secking for a writ of mandamus 
directing the Board to make the reference as 
requested. 


2. Chapter IM of the Indian Stamp 
Act dealing with adjudication as to stamps 
vests in the Collector the authority to certify 
and determine as to what stamp duty an in- 
strument which is brought to his notice under 
Section 31 has to bear. Section 31 provides 
that any instrument, whether executed or not 
and whether previously stampetl or not, may 
be brought to the notice of the Collector to 
secure his opinion as to the duty with which 
it is chargeable. No doubt, the applicant 
has to suffer a fee for making such a request. 
But when such an instrument is brought to 
the notice of the Collector, it is his statutory 
duty to determine the stamp duty payable 
on the instrument so brought before him. 
In a case where the instrument is previously 
stamped, he can issue a certificate by endorse- 
ment on the instrument that the duty with 
which it is chargeable has been paid. In a 
case where the instrument is not stamped or 
executed, he has to determine the duty and 
intimate the party accordingly. In the instant 
case, it is not in dispute that the Collector 
exercised his jurisdiction under Sections 31 
and 32 and stated in his proceedings dated 
21-4-1970 that the document in question falls 
under Article 55 (b) of the Stamp Act, and 
that the stamp duty chargeable thereon was 
Rs. 22-50. The Board of Revenue is con- 
scious of these proceedings of the Collector 
But, the Board would state that it was neither 
an order nor a proceeding of the Collector. 
I am unable to see any force in this conclu- 
sion. The power of the Collector under the 
Stamp Act as the original authority to express 
an opinion as to the quantity of stamp duty 
payable on an instrument is a statutory power 
duly vested in him and such power has to be 
exercised by him when he is called upon to 
do so. If the instrument is unstamped, the 
only possible way he could act under Sec- 
tions 31 and 32 is by determining the stamp 
duty payable on the instrument and con- 
sequentially expressing an opinion on the 
subject by stating that the instrament would 
fall under one or other of the Articles of 
the Stamp Act. This opinion, in so far as 
the instrument is concerned, and in relation 
to the request of the applicant concerned, is 


` of the Stamp Act. 
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undoubtedly an order of the Collector made 
in his jurisdiction under Sections 31 and 32 
I am unable to agree with 
the Board when it says that that was not an 
order as it is popularly or juridically under- 
stood, 

3. If the Collector so enters upon his 
duties under Sections 31 and 32 of the Act 
and expresses his opinion as to the Article 
which is attracted in a particular case and 
also determines the duty payable under that 
Article over the instrument brought to his 
notice, then, if the applicant follows up the 
said opinion by stamping the instrument in 
accordance therewith, in the eye of law, and 
in particular under the provisions of the 
Stamp Act, the instrument must be deemed 
to have been properly stamped. There is a 
finality, at any rate, at that stage, to the sub- 
ject, viz, whether that particular instrument 
has been properly and duly stamped under 
the Stamp Act. In such circumstances, if the 
document, which has suffered a duty as above, 
is produced before any officer who is per- 
force compelled to look into it or before a 
registering officer who is obliged to register 
it, then he cannot have a second look into 
the duty paid on the instrument and take up 
the responsibility of a second adjudication 
over and above that undertaken and adjudi- 
ce upon by the Collector under Sections 31 
and 32. The Supreme Court, in Govern- 
ment of U. P. v. Raja Md. Amir Ahmed 
Khan, 1962-1 Mad it (SC) 170 = (AIR 
1961 Sc 787) has said that the scheme of the 
Act shows that where a person is simply seek- 
ing the opinion of the Collector as to the 
proper duty in regard to an instrument, he 
can approach the Collector under Section 31 
and an executed document is in the same 
position as an instrument unexecuted and un- 
stamped and if, after the determination of 
the duty, the Collector becomes functus of- 
ficio, the provisions of Section 33 have no 
application and he could not impound the 
document under Section 33. The consequ- 
ential proceedings could not therefore be 
taken. The Supreme Court also expressed 
the view that when a Collector adjudicates 
upon an instrument or determines the duty 
on an unstamped instrument brought to his 
notice, then that order is final. In fact, as 
early as 1902, a Full Bench of our Court, in 
a reference under the Stamp Act, Section 57 
((1902) ILR 25 Mad 751) clinched the posi- 
tion. and observed thus— 


“An adjudication by a Collector: under 
the powers conferred on him by Section 31 
of the Stamp Act, 1899, as to the duty with 
which an instrument is chargeable is, by 
Section 32 of that Act, final and such a case 
cannot be referred by ‘the revenue authorities 
to the High Court under Section 57 of the 
Stamp Act for an ‘adjudication.” 
The ratio decidendi equally applies to the in- 
stant case. In the result, the order of the 
Collector was not capable of being reviewed 
once over by the impounding authority as 
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the former became final in the eye of law 
and the subsequent proceedings undertaken 
by the registering officer are to be treated 
as irregular, besides being illegal. 

- 4, It was the above contention which 
was raised by the petitioner before the Board 
of Revenue. But the Board would not agree 
with that contention. On the merits also, the 
contention was that the duty paid was right 
and the instrument was, in substance and 
in effect, a release deed. The Board of Re- 
venue would not agree. After all this, when 
the petitioner sought for a reference, the 
Board would state thaf, as no matter was 
pending before them, they are not obliged 
to refer the subject to the High Court. This 
is now covered by a decision of the Supreme 
Court reported in Banarasi Das Ahluwalia v. 
Chief Controlling Revenue Authority, AIR 
1968 SC 497. The Supreme Court has cate- 
gorically said that when a reference has been 
made to the authority (the Chief Controlling 
Revenue Authority) or the case has otherwise 
come to his notice, if an application is made 
under Section 57 (1) and it involves a sub- 
stantial question of Iaw, whether the case is 
pending or not, the authority is bound to 
state the case in compliance with its obliga- 
tion. Therefore, the Board was bound to 
refer the matter to the High Court and they 
ought not to have summarily rejected the ap- 
plication for reference on the only ground 
that no subject-matter was pending before 
them at the time when the reference was 
sought. 

5. Incidentally, the Board, hesitantly, 
remarked that there is no question of law 
involved in the application for reference. I 
am unable to agree. I have already referred 
to the fact that the impounding authority had 
no jurisdiction to review the situation and 
re-adjudicate the stamp duty payable on the 
instrument. The Board, however, was of. the 
view that the Collector’s opinion was no 
order at all within the meaning of Ss. 31 
and 32. Whether there was an adjudication 
within the meaning of Sections 31 and 32 
and whether the opinion expressed by the 
Collector in his proceedings is an order as 
is popularly and legally understood and whe- 
ther that order is final within the compass 
of the Indian Stamp Act, are all questions 
of law. which do arise in the instant case. 
The Board ought to have, therefore, made a 
reference as prayed for. It failed in its 
public duty. 

6 In. the above circumstances, the 
writ petition is allowed and the writ as 
prayed for will issue and the Board is direct- 
ed to make a reference to the High Court on 
the questions raised by the petitioner in his 
application for reference. There will be no 
order as to costs. In view of the long per- 
dency of this matter, the Board shall expedite 
the reference and, in any event, make the 
reference within six weeks from this date. 


Petition allowed. 


A. LR. 
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K. VEERASWAMI, C. J. AND 
RAGHAVAN, J. 


Khadir Bi and others, Appellants v. 
Mammoodunnissa Begum and others, Res- 
pondenis. $ 


Letters Patent Appeal No. 59 of 1966, 
D/- 31-10-1972 against Judgment of Sriniva- 
ae in S. A. No. 231 of 1963, DJ- 24-2- 
1966. 


Index Note :— (A) Provincial Insolvency 
Act (1920), S. 44 — Effect of Order of dis- 
charge — Merely because re-vesting order is 
not passed, an insolvent will mot lose his fitle 
in surplus — (X-Ref :— Sections 41, 67). 

Brief Note :— (A) Where on making part 
payment, the insolvent was granted absolute 
discharge, and though full payment was not 
made neither the creditors nor the Official 
Receiver took any steps for several years 
(23 years) to bring to sale the properties 
which though vested in official: receiver re- 
mained throughout in possession of the in- 
solvent, it must be deemed that the pro- 
perties revested in the insolvent by reason of 
long delay and inaction on part of the credi- 
tors and the Official Receiver, no matter that 
the revesting order was not passed. AIR 1964 
SC 234, Followed. (Paras 6, 7) 


Cases Referred : Chronological Paras 


AIR 1964 SC 234 = (1964) 3 SCR 1, 
Raghunath Keshav v. Ganesh Bal- 
krishna 


S. Amjod Nainar and T. Srinivasan, for 
Appellants; K. Parasaram and P. Narasimhan, 
for Respondents. 

RAGHAVAN, J.:—~ This Letters Patent 
appeal has been filed by defendants 30 to 33 
with the leave of Srinivasan, J., in S. A. 231 
of 1963. The suit is for partition, possession 
and future mesne profits. The suit proper- 
ties belonged to three brothers, Chandamiyan 
Sahib (died in 1940), Amir Sahib (died in 
1927). and Shamshuddin Sahib (died in 1943). 
It is not in dispute that these brothers or 
their legal representatives were entitled each 
to one-third share in the suit properties as 
on the date of the death of Shamsuddin in 
1943. The properties had originally been 
sold in Court auction under a mortgage 
decree, but they had’ already been purchased 
in 1925 in the name of Rahima Bi, wife of 
one of the brothers, Chandamiyan Sahib. In 
1929 Shamshuddin (one of the brothers) ex- 
ecuted a mortgage over the properties thereby 
showing that the purchase in 1925 was on 
behalf of the family. In respect of the arrears 
due to the Municipality the properties were 
brought to sale, and were purchased by the 
present first defendant in 1944, but possession 
was not taken thereunder. ‘Till the death of 
Shamsuddin in 1943 the members of the 
family of the three brothers admittedly resided 
in the suit properties. After his death, his 
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widow and children left for Madras leaving 
the heirs of Amir Sahib, who are defendants 
30 to 33, in occupation of the properties. 
Defendants 1 to 29, who represent Chand- 
miyan Sahib, also appeared to have left for 
Salem. The result is that the decendants of 
Amir Sahib viz, defendants 30 to 33, who 
- are the present appellants, continued to be 
in possession of the properties. The plain- 
tiffs in the suit, who are the legal representa- 
tives of Shamsuddin, filed the present suit 
claiming partition of their one-third share in 
the properties. Their case is that the pro- 
perties always belonged to the family and 
enjoyed in common. Their claim was sup- 
ported by defendants 1 to 29, who, as al- 
ready stated, are the representatives of Chand- 
miyan Sahib. The only contesting persons to 
the plaintiffs’ claim are the legal representa- 
tives of Amir Sahib, viz, defendants 30 to 33. 


2, The plaintiffs’ claim was resisted 
by defendants 30 to 33 on the ground that 
they have been in continuous and uninter- 
rupted possession and enjoyment of the pro- 
perties from 1938 onwards, that Shamsuddin 
had been adjudicated an insolvent in 1935, 
that his interests in the properties vested in 
the Official Receiver, Salem, and that not- 
withstanding the discharge, the properties 
never reverted or revested in him (Sham- 
suddin), that the co-tenancy or co-ownership 
between the brothers had been extinguished 
by the insolvency of Shamsuddin in 1935, 
that the title of defendants 30 to 33 had 
become perfected by their adverse possession, 
that, the heirs of Chandamian Sahib sold the 
properties to Govindaswami Pillai and the 
purchaser failed to obtain possession, that 
there has been no co-tenancy between the 
parties, that the present suit has been filed 
at the instigation of the first defendant and 
that the plaintiffs are not entitled to their 
share claimed. 

3. The trial Court dismissed the suit 
holding that the suit properties did not revest 
in Shamsuddin notwithstanding the grant of 
absolute discharge, that Shamsuddin lost his 
title to the suit properties by reason of I. P 
56 of 1935 on the file of the Sub Court, 
Salem, and that defendants 30 to 33 have 
perfected their title to the entire suit proper- 
ties by adverse possession. . 


4. The plaintiffs filed A. S. 252 of 
1961 to the District Judge, Salem. The learn- 
ed Judge reversed the decision of the trial 
Court, holding that defendants 30 to 33 have 
not acquired title to the suit properties by 
adverse possession, that there were no overt 
acts which disclosed an intention on their 
part to hold the properties adversely to the 
other co-owners amounting to ouster. On the 
question of the loss of title of Shamsuddin 
by reason of the insolvency proceeding, the 
learned Judge found that the adjudication in 
1935, an order of absolute discharge had 
been granted, notwithstanding the vesting of 
the properties in the Official Receiver, Salem, 
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Shamsuddin continued to be in possession of 
the suit properties till his death in 1943 and 
the fact that Shamsuddin was declared insol- 
vent would not put an end to his rights or 
ne third parties to acquire rights against 


5. Defendants 30 to 33 filed S. A. 
No. 231 of 1963. Srinivasan, J. heard the 
second appeal and the following two points 
were urged before him: (1) Shamsuddin lost 
his tight to the properties by reason of the 
insolvency proceedings and there could be no 
surviving right in Shamsuddin which could be 
succeeded to by the plaintiff as heirs; (2) That 
the appellants have perfected their title to 
the suit properties by adverse possession. The 
learned Judge considered both the points 
elaborately and held that in spite of their 
being no order revesting the properties in 
the insolvent after he was granted an absolute 
discharge on 18-11-1938, still the insolvent 
did not lose his title to the properties and 
the plaintiffs as heirs of insolvent Sham- 
suddin were entitled to their share. On the 
second question the learned Judge held that 
except for the fact of possession by one of 
the co-sharers, viz, defendants 30 to 33, there 
was no evidence of any act which can be 
regarded as an ouster of the claim of the 
other co-sharers. In the result, the second 
appeal was dismissed. In the above Letters 
Patent Appeal the same two points have been 
repeated before us. 


6. Before dealing with the legal con- 
tentions raised it is necessary to recapitulate 
the facts. Shamsuddin was adjudicated in- 
solvent on 7-10-1935 and his properties vested 
in the Official Receiver, Salem. He was 
granted an absolute discharge on 18-11-1938. 
But no order of revesting the properties in 
the insolvent was made. It is also a fact that 
the insolvent did not discharge his debts in 
full, the result being that his properties were 
still available to meet the undischarged debts, 
proved or provable in insolvency. The Off- 
cial Receiver, Salem, notwithstanding the fact 
that the properties were vested in him, did 
not take any steps to bring the properties to 
sale to discharge the debts and none of the 
creditors of the insolvent moved or attempt- 
ed to bring the properties for sale in dis- 
charge of the debts right from 1938 to the 
present day. The question, under the cir- 
cumstances, is whether when the Court has 
granted an absolute discharge to the insol- 
vent but failed to make any order with re- 
gard to the vesting of the properties, the title 
of the insolvent to the properties is lost 
thereby. It is no doubt true that the vesting 
order divests title from the insolvent and 
places the. Official Receiver in the position of 
an insolvent so far as the properties are con- 
cerned and under Jaw the Official Receiver 
is given the authority to deal with the pro- 
perties and to dispose them of and utilise the 
sale proceeds to discharge the debts proved 
before him in insolvency. When the insolvent, 
pays his creditors in part or in full and, 
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settles their claim and the Court grants him 
an absolute discharge, it is difficult to see 
what steps the Official Receiver can take in 
relation to the properties for there are no 
debts proved before him for the discharge 
. ee he can take appropriate steps under 
the law. 


7. Under Section 28 (2) of the Pro- 
vincial Insolvency Act, on the making of an 
order of adjudication, the whole of the pro- 
perty of the insolvent vests in the Court or 
in a Receiver and shall become divisible 
among the creditors. Under Section 44 (2) 
of the Act, an order of discharge releases the 
insolvent from all debts provable in insol- 
vency subject to the exceptions enumerated in 
sub-section (1) and S. 67 provides that the 
insolvent shall be entitled to any surplus re- 
maining after payment in full of his creditors 
with interest as provided by this Act, and of 
the expenses of the proceedings taken there- 
under. We may notice one other section in 
the Act, viz., Section 37 which provides that 
the properties which vested in the receiver on 
the adjudication shall revest in the insolvent 
on an annulment. The Supreme Court in 
Raghunath Keshava Kharkar v. Ganesh Alias 
Madhukar Balakrishna Kharkar, AIR 1964 
SC 234 had an occasion to consider the 
scheme of the Provincial Insolvency Act and 
the right of the insolvent to get back any 
undisposed property as surplus when an ab- 
solute order of discharge was made in his 
favour. The facts of the case in the Supreme 
Court are as follows: The appellant 
therein, who was undischarged insolvent, be- 
came entitled to certain properties under a 
Will. He sought to recover possession of 
the properties and the defence was that even 
if the properties had come to him as rever- 
sioner, at the time the succession opened, the 
appellant having been an undischarged in- 
solvent, the properties cannot be claimed by 
him. There was an order of absolute dis- 
charge subsequently, but there was no order 
vesting the properties in the ex-insolvent des- 
pite the order of absolute discharge. The 
question that came to be considered by the 
Supreme Court was whether an insolvent on 
whom the property had devolved when he 
was an undischarged insolvent, can maintain 
an action of recovering the property after his 
absolute discharge. The Supreme Court had 
to consider the effect of the order of absolute 
discharge and the insolvent’s title to the un- 
disposed of property. After referring to the 
scheme of the Provincial Insolvency Act and 
particularly the effect of Sections 37 and 44 
of the Act, the learned Judge- observed as 
follows at page 239: 


“Tt is true that the Act does not con- 
template that an insolvent might get an order 
of discharge and yet retain part of his pro- 
perty free from the liability to pay debts 
provable under the Act, in case all the debts 
have not been paid off. But it is here that 
we have to look to the effect of Section 67 
of the Act. That section lays down that 
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the insolvent shall be entitled to any sur- 
plus remaining after payment in full of his 
creditors with interest as provided by the Act 
and of the expenses of the proceedings taken 
thereunder. Now, often this surplus would 
be in the form of money. But take a case 
where an insolvent has come into property 
by devolution after’ he became insolvent and 
before his discharge; and suppose that the 
property which has devolved on him is worth 
a few lacs while his debts are only a few 
thousands. In such a case the receiver would 
not proceed to sell all the property; he would 
only sell so much of the property as would 
satisfy the debts in full and meet the ex- 
penses of the proceedings in insolvency; the 
rest of the property whether moveable or im- 
moveable would not be converted into money. 
It seems to us that it would not be wrong in 
such a case to call such property whether 
moveable or immoveable which remains after 
payment in full to the creditors with interest 
and of the expenses of the proceedings in in- 
solvency as ‘surplus’. To this surplus the 
insolvent is entitled. In such a case therefore 
it would be proper to hold that if any pro- 
perty remains undisposed of in the shape of 
surplus that vests back in the insolvent, just 
as surplus in the shape of money would 
Though therefore there is no specific 
provision in terms of Section 44 (2) with 
respect to property that may remain undis- 
posed of by the receiver or by the Court, 
like the provision in Section 37 on an order 
of annulment, it seems to us that Section 67 
by necessary implication provides the answer 
to a case like the present. All the property 
which remains undisposed of at the time of 
discharge must be treated as surplus to which - 
the insolvent is entitled. The insolvent will 
thus get title to all such property and the 
vesting in the receiver whether under Sec- 
tion 28 (2) or Section 28 (4) would come to 
an end on an order of discharge subject 
always to the insolvent complying in full with 
the conditions of Section 67 in case they have 
not been complied with before his discharge, 
for he is entitled only to the surplus after 
the creditors have been paid in full and the 
expenses of all proceedings in insolvency have 
been met. Any other view of the effect of 
discharge would result in this startling posi- 
tion that though the insolvent is freed from 
his debts under.Section 44 (2) and is a free- 
man for all purposes the property which was 
his and which vested in the receiver under 
Section 28 (4) will never come back to him 
and will always remain vested either in the 
Court or the receiver. We have no doubt 
that the Act did not contemplate such a 
situation. We have already indicated the 
Teason why Section 44 does not provide for 
revesting of property in the insolvent in con- 
trast to the provision therefor in Section 37. 
Generally speaking it is not expected that 
there would be any property left to revest in 
the insolvent after the administration in in- 


solvency is over. We have therefore to look 
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to Section 67 which provides that the insol- 
vent is entitled to any surplus remaining after 
payment in-full of his creditors and after 
meeting the expenses of the proceedings taken 
under the Act; and it is that section which 
gives title to the insolvent in the property 
which remains undisposed of for any reason 
before his discharge subject to the conditions 
of that section being fulfilled even after the 
discharge. Just as the Act does not con- 
template that an insolvent would get an order 
of discharge yet retain part of his property 
without meeting the debts provable under 
the Act in full, it is to our mind equally 
clear that the Act does not contemplate that 
after an insolvent had been discharged, his 
undisposed of property, if any, should for 
ever remain in the possession of the Court 
or receiver, even though in a particular case 
the creditors may have been paid in full out 
of the property disposed of and all the ex- 
penses of the proceedings under the Act has 
been met. In such a case it seems to us 
that it is Section 67 which must come to 
the aid of the insolvent and the property 
which remains undisposed of must be treated 
as surplus and he gets title to it. Where how- 
ever the insolvent has been discharged with- 
out fully meeting the conditions of Sec. 67, 
he would in our opinion be still entitled to 
the surplus, even if it be in the shape of un- 
disposed of property, subject to his fulfilling 
the conditions of Section 67.” 

Lastly their Lordships observed as follows— 


“Therefore, on a careful consideration 
of the scheme of the Act and on a review 
of the authorities which have been cited at 
the Bar, we are of opinion that an insolvent 
is entitled to get back any undisposed of 
property as surplus when an absolute order 
of discharge is made in his favour, subject 
always to the condition that if any of the 
debts provable under the Act have not been 
discharged before the order of discharge, the 
property would remain liable to discharge 
those debts and also meget the expenses of 
all proceedings taken under the Act till they 
are fully met.” : 


In our opinion, the above decision direct- 
ly applies to the facts of the present case. 
Here, the insolvency was in 1935. The pro- 
perties of the insolvent vested in the Official 
Receiver, Salem, on his adjudication. The 
absolute discharge was granted to him in 
1937. It is no doubt true that full payment 
was not made to the creditors. But neither 
the Official Receiver nor any of the creditors 
took any steps all these years—the present 
suit having been filed in 1960—seeking to 
bring the properties to sale to satisfy the 
claims of the creditors in full. During all 
the period, the insolvent and his heirs after 
his death have been in possession and enjoy- 
ment of the suit properties. Even though 
there was no order re-vesting the properties 
in the insolvent after the absolute discharge 
order was made, by reason of the long delay 
and the inaction of the Official Receiver and 
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the creditors we are of opinion that the pro- 
perties of the insolvent have re-vested in the 
heirs of the insolvent. In our opinion, the 
contention of the learned counsel for the 
appellants that in the absence of any revest- 
ing order, the insolvent loses his title to the 
properties is, therefore, untenable. 


8. On the question of adverse pos- 
session, it is no doubt true that the appellants 
bave been in possession of the suit proper- 
ties from 1943 and the present suit is filed 
in 1960. The appellants and the other con- 
testing claimants stand in the position of co- 
owners and except for the fact of enjoyment 
of the properties by the appellants, there are 
no acts establishing ouster of the other co- 
sharers. 

9. Further there are a few circum- 
stances which may be taken into considera- 
tion in considering the question of adverse 
possession. The heirs of Chandamiyan Sahib 
purported to sell their shares in the suit pro- 
perties to one Govindasami Pillai in 1945 
(Ex. B-3). It was specifically mentioned in 
the sale deed that possession was not given 
to the purchaser, as other co-owners were in 
possession. Nearly twelve years thereafter 
the purchaser filed O. S. No. 29 of 1967 for 


‘possession, impleading the present appellants 


and the present respondents as parties to the 
suit. In the written statement filed by the 
present appellants, who were defendants 7 to 
11, therein, they contended that the properties 
belonged to the three brothers and that they 
continued in possession in spite of the Court 
auction sale and the subsequent sale to 
Rahima Bi, that till the death of Samsuddin in 
1943. the co-sharers were in possession of 
the properties and that they having been in 
continuous possession they had acquired an 
absolute title. No question of adverse pos- 
session arose for consideration in that suit. 
But ultimately the suit for possession was 
dismissed and a money decree passed against 
the-defendants. It may be seen that in the 
former suit nothing was mentioned by the 
present appellants as to how their title came 
to be perfected and no overt act establishing 
their hostile title as against the other sharers 
was put forward. 

10. The next circumstance relied upon 
was that a portion of the suit properties was 
brought to sale by Salem Municipality in ex- 
ecution of a decree for arrears of house tax. 
It was purchased by the first defendant, who 
was one of the descendants of Chandamian 
Sahib. At the time of taking delivery, 
obstruction was caused by the present appel- 
lants, who were factually in possession. From 
the mere circumstance that the appellants 
resisted delivery, it cannot be said that they 
were setting up a hostile title as against the 
other sharers. It is unnecessary to refer to 
any decision on the point. Srinivasan, J. 
has referred to the various other circum- 
stances and came to the conclusion agreeing 
with the finding of the learned District Judge 
that the ouster of the co-sharers by the ap- 
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pellants has not been established and we 
entirely agree with his conclusion. 


11. There is, therefore, no substance 
in any of the contentions raised by the learn- 
ed counsel for the appellants. The Letters 
Patent Appeal, therefore, fails and is dismissed 
with costs of the respondents. 


Appeal dismissed. 


AIR 1973 MADRAS 350. (Y 60 C 111) 
RAMAPRASADA RAO, J. 
A. Somu Achari, Petitioner v. R. Raja- 
manickam, Respondent. 
Civil Revn. Petn. No. 1954 of 1972, DJ- 
31-10-1972 against order of State Transport 
Appellate Tribunal, Madras, D/- 25-5-1972. 


Imdex Note:— (A) Civil P. C. (1908), 
§. 115 — Irregular exercise of jurisdiction — 
Plea cammot be raised im revision for the first 
time — (X-Ref:— Section 9) — (X-Ref :— 
Motor Vehicles Act (1939), S. 55 (2) ). 


Brief Note :— (A) Where the plea that 
as the application for grant of stage carriage 
permit was made beyond prescribed time the 
permit cannot be granted is not raised before 
authority granting permit the same cannot be 
raised in revision. ‘The question whether a 
tribunal has jurisdiction or not can be raised 
by way of a plea in the objections before 
the tribunal concerned and the tribunal has 
the authority -to decide that matter. If that 
plea is not raised it cannot be raised at a 
later stage. (Case law discussed). 


(Paras 5, 6) 

Cases Referred : Chronological Paras 
AIR 1972 Mad 64 = (1971) 2 Mad LI 

297, Henry S. A. v. J. V. K. Rao 6 
AIR 1971 Mad 150 == (1970) 2 Mad 
LJ 386, Ramakrishnan v. Keral- 


chand 

(1970) 1 Mad LJ 11 (SN), Soundara- ` 
pandian v. A. R. Meenakshi Achi 6 

AIR 1969 SC 37 = (1969) 1 SCR 58, 
Maganlal Chotabhai Desai v. Chandra- 
kanth Motilal 

(1968) C. R. P. No. 1791 of 1968, Raja- 
rathinam v. Susai Manickammal 


" KK Venugopal and R. Natesan, for 
Petitioner; R. G. Ramaswami for V. Subra- 
maniam and A. K. Mylsami, for Respondent. 


. ORDER :— The petitioner was the res- 
pondent in an appeal filed by the respondent 
in this civil revision petition before the State 
Transport Appellate Tribunal. The subject- 
matter of the appeal related to the grant of 
renewal of a stage carriage permit for the 
bus MDS 4009 (since replaced by MDU 8715) 
in respect of the route Kambainallur to 
Hogainaikkal via Dharmapuri for a period of 
five years from 9-6-1971. The respondent 
herein had also applied for the grant of a 
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stage carriage permit to him to piy on the 
same route. The relevant dates may now be 
noticed. The normal permit of the petitioner 
was to expire on 9-6-1971. He made an ap- 
plication for renewal on 9-2-1971. Repre- 
sentations were called for under Section 57 
(3) of the Motor Vehicles Act on 5-4-1971, 
and the last date for filing such representa- 
tions was fixed at 30-4-1971. The respondent 
herein sent his representations on 28-4-1971, 
and also made a counter application for the 
grant of the permit in his favour which was 
also notified in the usual manner on 4-5-1971. 
Again representations on the counter applica- 
tion made by the respondent were called for 
and a date for filing such representations was 
also fixed. At the meeting of the subject 
by the Regional Transport authority on 18-9- 
1971, the respondent’s application was refused 
and the petitioner’s application for renewal 
was granted. Against this order the respon- 
dent filed an appeal. The appellate authority 
allowed the appeal after considering the 
merits and qualifications of both the peti- 
tioner and the respondent. The appellate 
authority found that the petitioner was not a 
suitable person for being considered for rene- 
wal in preference to the respondent who ap- 
plied for an independent grant of the permit 
to himself. While coming to this conclusion 
the appellate authority took into considera- 
tion three suspensions suffered by the peti- 
tioner in respect of non-adherence to sche- 
dule of timings, overload of passengers and 
missing of trips. The appellate Tribunal was 
of the view that they were serious offences 
from the point of view of public interest and 
therefore denied renewal to the petitioner. It 
also found as a fact that the respondent had 
experience of 8 years and 7 months, had his 
own workshop, resides on the route and was 
a single bus operator with a clean history and 
therefore he deserved an encouragement. The 
appeal therefore was allowed. As against this 
F present civil revision petition has been 
ed. 

2. Learned counsel for the petitioner 
did not touch upon the merits but argued a 
legal question, about the want of jurisdiction 
the part of the authorities in having enter- 
tained an application by the respondent for 
the grant of an independent permit when an 
application for renewal was contemporane- 
ously on file for consideration. The main 
ground of attack can be stated in the words 
of the petitioner as presented in the grounds 
of revision : 


“1. The grant of the permit to the res- 
pondent herein is vitiated by illegality and 
material irregularity in the exercise of juris- 
diction and is totally without jurisdiction in 
so far as Section 57(2) of the Motor Vehicles 
Act requires that any application for permit 
should be made . within not less than six 
weeks from the date on which the permit 
would take effect and any application for 
renewal was to be made 120 days before the 
expiry of the permit, and in the present case, 
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the respondent had made his application for 
permit only on 30-4-1971 while the permit 
was renewed with effect from 9-6-1971, the 
difference being 40 days. 

2. The learned Appellate Tribunal acted 
with illegality and material irregularity in the 
exercise of jurisdiction and also acted totally 
without jurisdiction in granting the respon- 
dent a permit on the route Kumbainallur to 
Hogeneikal, when the application made by 
him under the Act was for the route Dharma- 
puri to Hogeneikal, the distance of the former 
route being 42 miles and the latter 28 miles, 
when’ the proviso to Section 48 (1) of the 
Motor Vehicles Act read: Provided that no 
such permit shall be granted in respect of 
any route or area not specified in the ap- 
plication.” 

3. Tt is admitted that these grounds 
were not urged at any time before the origi- 
nal or the appellate authority. It is equally 
not denied that these grounds could have 
been urged before such authorities and the 
lower tribunals had the jurisdiction to decide 
one way or the other if such a contention 
was raised before them. But what is urged 
is that notwithstanding the fact that such a 
contention has not been raised, as the ap- 
plication made by the respondent was not in 
conformity with the prescriptions as to time, 
etc., laid down under the Motor Vehicles Act 
and the rules made thereunder, there js a 
total absence of jurisdiction in the tribunal 
and therefore the consequential orders passed 
by the appellate authority refusing the rene- 
wal as if the application for an independent 
grant by the petitioner was maintainable is 
a nullity and has to be set aside. In the 
conspectus of the above, the legal question 
which arises is whether the application made 
by the petitioner on 28/30-4-1971 for the 
grant of a stage carriage permit on the route 
Kambainallur to Hoganiakkal is a valid ap- 
plication and whether it is maintainable by 
the authorities and whether such a question 
as to non-maintainability can be raised for 
the first time in this Court. 


4. That there is an infirmity in the 
application made by the respondent for the 
grant of the stage carriage permit inasmuch 
as it was beyond the prescribed time is not 
seriously disputed. But the argument of the 
learned counsel for the respondent is that 
the petitioner has waived such an objection 
and has participated in the enquiry without 
raising such a defence and he is therefore 
estopped from raising it for the first time 
in this Court under Section 115, Civil P. C. 
It is said that at best the appellate tribunal 
irregularly or erroneously exercised its juris- 
diction and if such’ exercise of is not stem- 
med at the appropriate time by a specific 
plea taken in that behalf by the petitioner 
before such a tribunal, then he cannot raise 
such a plea at any time thereafter. 


§. The law on the subject is very well 
settled. If an authority considers a subject 
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which it has no jurisdiction to deal with, 
then even though the parties to the lis before 
it refrains from objecting to the exercise of 
such jurisdiction in such circumstances, the 
resultant order would be a coram non judice. 
But in a case where the concerned tribunal 
erroneously or irregularly exercised such juris- 
diction and no one brought to its notice that 
what was being done was irregular, when if 
one party succeeds before such a tribunal, 
the other party cannot in a collateral pro- 
ceeding or in a later proceeding challenge 
the resultant conclusion in the only ground). 
that the tribunal was lacking in jurisdiction. 
Again here the Tribunal has the power to 
condone the delay in the matter of presenta- 
tion of such application. Even if (it?) has 
not the power, the availability of such juris- 
diction is a matter which could have been 
pleaded and raised and thereafter decided 
upon by the tribunal itself. In such cir- 
cumstances, it is not open to the objecting 
party to contend later that the decision was 
arrived at without jurisdiction or the conclu- 
sion affects the core and substance of the 
case. As I have stated already, the peti- 
tioner did not raise such an objection as, 
(to?) jurisdiction and maintainability before 
the appellate authority. He participated in 
it and obtained a decision which ran against 
him. In those circumstances this is a case 
where at best it could be said that there has 
been an irregular or erroneous exercise of 
jurisdiction by the appellate authority and 
not a case where the tribunal Jacked jurisdic- 
tion to entertain the same. The decision is 
not therefore coram non judice. It depended 
on the pleadings, representations and con- 
tentions. By the attitude of the petitioner 
the reasonable inference is that he was pre- 
‘pared to waive the irregularity in the presen- 
tation of the petition for grant made by the 
respondent. He cannot now be allowed to 
take up the position for the first time that 
the application for the grant was belated and! 
therefore not maintainable. If the appellate 
authority was appraised of the matter when 
the matter was in issue the tribunal could 
have decided the matter on material available 
and placed before it. 


6. An analogous provision under the 
Madras Buildings (Lease and Rent Control) 
Act, 1960, was referred to to sustain the argu- 
ment urged on behalf of the petitioner. In 
an application for eviction filed by the land- 
lord against the tenant the question arose 
whether a notice of determination of tenancy 
under Section 106 of the Transfer of Pro- 
perty Act is a necessary pre-requisite to vest 
jurisdiction in the Rent Controller and the 


higher authorities to decide the subject- 
matter. There was a conflict of view on this 


question. One set of authorities took the 
view that in the absence of such a notice of 
determination of tenancy the resultant order 
passed by the statutory tribunals was coram 
non judice and was a nullity. Equally a 
catena of decisions took a contrary view. The 
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later view of the majority of Judges of this 
Court was that the absence of a notice of 
- determination of tenancy by itself does not 
go into the core of jurisdiction of the 
authorities unless it has been pleaded, raised, 
argued and dealt with by the tribunals one 
way or the other. If it has not been raised 
at the appropriate time then it constituted a 
waiver and so understood the resultant orders 
of statutory tribunals in such proceedings 
cannot be challenged in the higher hierarchy 
on the only ground of lack of jurisdiction. 
My view as reported in Soundarapandian V. 
A. R. Meenakshi Achi, (1970) 1 Mad LI 11 
(SN), that where there is no notice of deter- 
mination of tenancy under Section 106 of 
the Transfer of Property Act, the entire pro- 
ceedings lack jurisdiction and the point that 
such absence of notice of determination of 
tenancy not having been raised or belatedly 
raised is an irrelevant consideration has been 
dissented from by Kailasam, J. in Rama- 
krishnan v. Keralchand, (1970) 2 Mad LJ 386 
=(AIR 1971 Mad 150) and by Ramamurti, J. 
in S. A. Henry v. J. V. K. Rao, (1971) 2 Mad 
LJ 297 = (AIR 1972 Mad 64). Ramamurti, 
J. after reviewing all the authorities of oup 
Court and that of the Supreme Court and 
with particular reference to the observations 
in Maganlal Chotabhai Desai v. Chandra- 
kanth Motilal, AIR 1969 SC 37, observed 
that the question which is alleged to create 
want of jurisdiction is one which the Court 
itself is bound to decide. Shortly the matter 
is not one relating to jurisdiction. It is a fact 
like any other fact which the Court has to 
decide and if there is an error in the deci- 
sion it can only be remedied by an appeal 
or any other procedure known to law. Agree- 
ing with the view of Kailasam, J., the learn- 


ed Judge stated as follows (C. R. P. No. 1791 


of 1968) :— 


“The distinction between a tribunal lack- 
ing inherent jurisdiction and it exercising its 
jurisdiction, through irregularly or in an errone- 
ous manner, is well recognised. In the first 
case the whole proceeding is coram non judice 
and a nullity. In the latter case the order 

` passed cannot be questioned in collateral pro- 
ceedings, though it be erroneous upon its 
fact or even though it relates to a fact which 
in the former stage of the proceeding was 
essential to confer jurisdiction on the tri- 
bunal.” 
The view of Ramarurti, J. in (1971) 2 Mad 
LJ 297 = (AIR 1972 Mad 64). gained appro- 
val by C. R. P. 1971 of 1968, Rajaratnam v. 
Susai Manickammal, a decision of a Division 
Bench of our Court presided over by the 
learned Chief Justice. Veeraswami, C. J. 
speaking for the Bench said:— - 


“The learned Judge (Ramamurti, J.) has 
pointed out that the Supreme Court con- 
sidered the plea of absence of valid notice 
to quit as one of the pleas that will have to 
be raised by the defendant at the appropriate 
stage and not as an objection against in- 
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herent lack of jurisdiction of the Court. We 
concur in this view.” 


Thus it is seen that there is ample authority 
for proposition that the question whether a 
tribunal has jurisdiction or not could be rais- 
ed by way of a plea in the objections before 
the tribunal concerned and the tribunal has 
the authority to decide that matter. If that 
plea is not raised it cannot be raised at a 
later stage. It is not in dispute in this case 
that the tribunal had the jurisdiction to en- 
tertain a plea whether representations to the 
appropriate tribunal were made in time or 
not. This was not raised at any stage before 
any authority. I am unable to agree with 
the learned counsel for the petitioner that 
it could be raised at this stage. This is not 
a matter where the tribunal can never at all 
entertain the objections or the appeal and 
deal with it. If an objection as to jurisdic- 
tion has been raised before the tribunal below 
it ,could have decided it. It was not raised 
is not in dispute. Thus following the ratio 
which is practically settled in our Court, I 
hold that the petitioner cannot raise this ob- 
jection as to Jack of jurisdiction” at this 
belated stage as he cannot approbate and 
teprobate. He has elected not to raise that 
plea earlier and therefore he cannot be allow- 
ed to do so now. As already stated, no other 
question was argued and the merits were not 
touched upon. There is no material irregu- 
larity in the order. The. civil revision peti- 
tion is dismissed, but there will be no order 
as to costs, 


Petition dismissed. 


AMR 1973 MADRAS 352 (Y 60 C 112) 
RAGHAVAN, J. d 
Parameswaran Tampi, Petitioner v. 
Madhavan Pillai, Respondent. 
Civil Misc. Petn. No. 2357 of 1971, DJ- 
27-10-1972. < 
Index Note:— (A) Civil P. C. (1998), 
0. 5, R. 17 — Procedure when defendant 
refuses to accept service or cannot be foumd 
not followed — Summons cannot be held to 
be duly served and defendant is entitled to 
have ex parte decree set aside. (1956) 2 Mad 
LJ 86, Foll. (Para 7) 
Cases Referred : Chronological Paras 
AIR 1958 Mad 522 = (1958) 2 Mad 
LJ 143, Sri Krishna Rice Mills v. 
P. Rajagopala Konar 5, 7 
(1956) 2 Mad LI 86, Murugayyan 
Kangiar v. Marudayyammal 
P. Ananthakrishna Nair, for Petitioner; 
A. Sundaram Iyer, for Respondent. 


ORDER :— The defendant is the peti- 
tioner herein. The revision petition arises 
out of proceedings seeking to set aside an 
ex parte decree passed against him in O. S. 


CQ/CQ/A929/73/SNV 
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No. 414 of 1963 on the file of the Additional 
District Munsif, Padmanabhapuram. 


2. The petitioner’s: contention is that 
he is a defendant in O. S. No. 414 of 1963, 
that the respondent filed the suit on an alleg- 
ed promissory note dated 23-12-1960, that 
he did not execute the promissory note, that 
he did not receive any money thereunder, 
that the respondent obtained an ex parte 
decree on 7-1-1964, without his knowledge 
of the suit, that he had knowledge of the 
suit only on 24-8-1969, when a process was 
served on him from District Munsif’s Court, 
Kuzhithurai, in the execution proceedings, 
that he did not receive the suit summons, 
that he did not refuse to receive the suit 
summons, that the endorsement of the post- 
man on the letter enclosing the suit summons 
that the defendant refused to receive sum- 
mons is false, that there is no proper service 
of summons, that there is no affixture of 
summons either by the process-server or by 
the post peon, that he had no knowledge 
about the case or the decree till 24-8-1969, 
and that the present application, out of which 
the present revision petition arises, was filed 
soon after. 

3. The respondent-plaintiff filed a 
counter contending that the defendant 
was fully aware of the decree passed in the 
case, that summonses were sent to him through 
post as per the order of Court, that the de- 
fendant refused to accept the summons sent 
through post, that the defendant borrowed 
Rs. 1200 from the plaintiff and executed a 
promissory note therefor in his own hand- 
Writing and that there is no sufficient ground 
to set aside the ex parte decree and restore 
the suit to file. 


4. The trial Court dismissed the ap- 
plication holding that the defendant when he 
refused to receive the suit summons Ex. B.1, 
must be deemed to have knowledge of the 
suit and further that when he gave evidence 
in a criminal case, C. C. No. 3247 of 1968, 
on the file of the Sub Magistrate, Eraniel, 
he had admitted knowledge of the suit. 


5. The defendant filed C. M. A. 19 of 
1970 before the Subordinate Judge, Padma- 
nabhapuram. The learned Judge while re- 
ferring to the decision in Sri Krishna Rice 
Mills v. P. Rajagopala Konar, (1958) 
2 Mad LJ 143= (AIR 1958 Mad 522) sought 
to distinguish that case on the ground that 
the summons in that case was not taken to 
the defendant direct but to his manager who 
tefused to receive the summons and that 
there is no evidence in that case that the 
manager told the defendant about the refusal 
to receive the suit summons, and consequent- 
ly, that decision has no application to the 
facts of the present case. 


6. The present revision petition is 
filed against the order of the learned Subor- 
dinate Judge in C. M. A. 19 of 1970. 

7. The contention of the learned 
counsel for the defendant petitioner is that 
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the summons in the suit has not been duly 
served, that the defendant had no knowledge 
of the suit and that the proceedings in the 
suit have to be reopened. This contention is 
well-founded. In my view, the ground on 
which the learned appellate Judge sought to 
distinguish the decision in (1958) 2 Mad LJ 
143 = (AIR 1958 Mad 522) is not sound. 
From the circumstance that the summons 
was refused, knowledge of the suit in which 
the summons was issued cannot be presum- 
ed. It is unnecessary to refer to the decisions 
on the point. I may, however, refer to the 
decision of Rajamannar, C. J. in Murugayyana 
Kongiar v. Marudayyammal, (1956) 2 Mad 
LJ 86 in this connection. In the instant case 
the summons was not duly served in accord- 
ance with law and the procedure under O. 5, 
R. 17, Civil P. C. was not followed. I am 
of opinion that the defendant was not duly 
served and the petitioner is entitled to have 
the ex parte decree passed against him set 
aside. . 

8. The revision petition, is, therefore, 
allowed and the matter is remitted to the 
District Munsif of Padmanabhapuram, who 
will take it on his file and proceed to dispose 
of the suit in accordance with the law after 
permitting the defendant to file his written 
Statement. The costs of this revision petition 
will abide the result. 

Petition allowed, 


AIR 1973 MADRAS 353 (V 60 C 113) 
RAGHAVAN, J. 
Nagammal and others, Appellants v. 
Ayyavu Thevar and others, Respondents. 
Second Appeal No. 1245 of 1970, D/- 
28-7-1972 against decree of Sub. J., Madurai 
in A. S. No. 605 of 1968. 


Index Note :— (A) T. P. Act, S. 55 (0 — 
Advance or eamest money — Test. 

Brief Note:— (A) What is called ‘ad- 
vance’ may be a deposit or earnest money 
and what is termed as “deposit” may ulti- 
mately be proved to be an advance. The 
mere description by the parties cannot con- 
clude this question. It is the intention of 
the parties gatherable from the agreement 
that has to be looked into. AIR 1970 Mad 
391, Rel. on (Para 7) 

Index Note: — (B) T. P. Act, S. 55 (2) — 
Defect in title — Return of advance. 


Brief Note :— (B) Where a person hav- 
ing only a life interest in certain lands pur- 
ports to convey an absolute title to the 
vendee, the vendee is entitled to the purchase 
money paid by way of advance even if he 
was aware of the defect in the title at the time 
of the contract. (Para 8) 


Index Note:— (C) T. P. Act, S. 55 (6) (b) 
— Applicability — Charge on vendors in- 
terest in n property for advance paid. 


CQ/DQ/A978/73/YPB 
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Brief Note :— (C) Section 55 (6) applies 
only to the rights of the parties prior to the 
execution of the sale deed. Case law dis- 
cussed. (Para 13) 


Where under an agreement of sale the 
vendee pays part of the purchase price by 
way of advance but the contract goes off by 
reason of the defective title of .the vendor, 
the vendee is entitled to a charge on the 
vendor’s interest in the property agreed to 
be sold. Since the contract goes off without 
any default on the part of the vendee it can- 
not be said that the vendee has improperly 
declined to accept the delivery and that there- 
fore the vendee is deprived of the charge. 

(Paras 13, 14) 

Index Note :— (D) T. P. Act, S. 55 (© () 
— Charge under — Enforcement of against 
subsequent transferee without notice. 


Brief Note:— (D) The charge on the 
seller’s interest in the property agreed to be 
sold created under Section 55 (6) (b) in favour 
of a vendee can be enforced not only against 
the seller but against all persons claiming 
through him irrespective of notice of prior 
agreement of sale. Hence a charge can be 
enforced against the seller’s interest in the 
property notwithstanding the subsequent sale 
of the property. (Para 15) 
Cases Referred : Chronological Paras 
AIR 1970 Mad 391 = (1969) 1 Mad 

LJ 474, Meenakshinada Deikshtar v. 
Murugesa Nadar 
AIR 1966 Mad 330 = (1965) 2 Mad 
LJ 478, M. K. Sundararamier v. C. M. 
V. Krishnamachari 13 
AIR 1937 Mad 261 = 71 Mad LJ 850, 
Krishnaswami Rao v. Srinivasa 
Desikan 13 
AIR 1926 Mad 569 = 50 Mad LJ 
228, Kathamuthu Pillai v. Subra- 
mania Chettiar : 
AIR 1918 Mad 1315 = ILR 40 Mad 


338 (FB), Adikesavan Naidu v. 

Gurunatha 13 
(1855) 61 ER 954 = 26 LTOS 192, 

Wythes v. Lee 11 


K. Sarvabhauman and P. R. Mani, for 
Appellants; S. Gopalaratnam and P. N. Venu- 
gopal, for Respondents. 

JUDGMENT :— Defendants 1 to 3 are 
the appellants. The question that arises for 
consideration in the second appeal is whe- 
ther the plaintiff-purchasers are entitled to a 
refund of the advance paid in respect of an 
agreement of sale which fell through due to 
the defect in title of the defendants-vendors 
and in case the plaintiffs are entitled to a 
refund whether a charge could be created 
9 me property covered by the agreement 
of sale. 


2. The facts of the case are as follows: 
The first defendant through her husband 
Kesava Naidu, and her brother one Naga- 
sami Naidu negotiated for the sale of the 
suit property to the plaintiffs and on 26-5- 
1944 the plaintiff and the first defendant en- 
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tered into an agreement of sale in respect of 
tbe suit property whereby the first defendant 
agreed to sell the suit property for Rs. 9085 
to the plaintiffs and in pursuance of the said 
agreement, the plaintiffs paid an advance of 
Rs. 1500 to the first defendant. Under the 
terms of the said agreement the sale was to 
be completed within three months and the 
first defendant asserted and declared in the 
said agreement that she was solely and ab- 
solutely entitled to the suit property and on 
the said representations of the first defend- 
ant the plaintiffs entered into the agreement 
of sale. On a scrutiny of the title déeds it 
became clear that the first defendant was 
entitled only to a life interest in the suit 
property. Thereupon the plaintiff called upon 
the first defendant to return the advance of 
Rs. 1500 along with a sum of Rs. 200 by 
way of damages to which the first defendant 
sent a reply refusing to return the advance 
amount and repudiating the claim for dama- 
ges and putting forward various frivolous 
objections. The first defendant thereafter 
sold the suit property to defendants 2 to 4. 
The present suit is for recovery of the ad- 
vance amount of Rs. 1500 along with the 
claim for damages of Rs. 200 with a charge 
on the, suit property in respect of the ad- 
vance paid. The plaintiffs further claimed 
interest on the advance amount from the 
date of agreement. 

3. The first defendant filed a written 
statement admitting the suit agreement, but 
contending that the suit agreement was en- 
tered into after a full scrutiny of the title 
deeds, that no warranty of title was given to 
the plaintiff and that the agreement was en- 
tered into with the full knowledge of the 
limited rights which she had in the property 
and that she was willing to perform her part 
of the contract within the stipulated period 
and that the default, if any, was only with 
the plaintiff and that defendants 2 to 4 are 
necessary parties to the suit. 


4, Defendants 2 and 3 have filed a 
separate written statement denying know- 
ledge of the agreement of sale and contend- 
ing that they are unnecessary parties to the 
suit. 

5. - The trial Court held that the plain- 
tiffs-buyers had entered into the agreement 
of sale with full knowledge of the defect in 
the title of the vendor and that there was no 
implied warranty of title and that conse- 
quently the first defendant is entitled to for- 
feit the entire amount of Rs. 1500. In the 
result, the suit was dismissed. 

6. On appeal the decision of the trial 
Court was reversed and the appellate Court 
held that the sum of Rs. 1500 paid by way 
of advance is part of the purchase price and 
that the said amount is refundable. As re- 
gards the claim for damages, the appellate 
Court found that the plaintiffs entered into 
the agreement of sale with knowledge of the 
imperfect title of the first defendant and 
therefore are not entitled to claim any 


1973 


damages as such from the first defendant. 
On the question of charge claimed over the 
suit property, the appellate Court held that 
defendants 2 to 4 purchased the suit property 
on 12-2-1965 long after the agreement of sale 
and a charge for the amount of Rs. 1500 
with interest thereon from December, 1964 
till date of payment was created over the 
suit property. 

7. In the second appeal filed against 
the said judgment the learned counsel for the 
appellants contends that the plaintiff is not 
entitled to refund of advance paid and 
that in any event the decree creating the 
charge over the suit property is wrong. From 
a perusal of Ex. A.1 it is clear that the sum 
of Rs. 1500 was paid by way of advance 
and the balance of the sale price was agreed 
to be paid within five months. The said sum 
of Rs. 1500 is not by way of the deposit or 
earnest money, but part of the price agreed 
to be paid. It:is true that what is called 
‘advance’ may be a deposit and what is term- 
ed as “deposit” may ultimately be proved to 
be as advance and that mere description by 
the parties cannot conclude such matters. It 
is the intention of the parties gatherable from 
the agreement that has to be looked into. 
The express terms of the contract leave no 
room for doubt that the sum of Rs. 1500 
paid was only by way of advance and that 
the said sum was not paid either as deposit 
or earnest money. A reference to the judg- 
ment of Ramaprasada Rao, J. in Meena- 
kshinada Deikshtar v. Murugesa Nadar, 
1969-1 Mad LJ 474 = (AIR 1970 Mad 391) 
may be made in this connection. 


8. Although the vendor in the pre- 
sent case had a life interest in the suit pro- 
perty, she purported to convey an absolute 
title to the purchaser. Even if the buyer 
was aware of the defect in title of the vendor 
at the time of the contract, he will be en- 
titled to claim a return of the purchase money 
under Section 55 (2) of the Transfer of Pro- 
perty Act. The plaintiffs, therefore, are en- 
titled to a refund of the advance paid under 
the suit agreement. 


9. On the question of charge claimed 
by the plaintiffs, the position is as follows: 
Under Section 55 (6) (b) of the Transfer of 
Property Act, it is provided that the buyer 
is entitled, unless he has improperly declined 
to accept delivery of the property, to a charge 
on the property, as against the seller and all 
persons claiming under him, to the extent of 
the seller’s interest in the property, for the 
amount of any purchase money paid by the 
buyer in anticipation of the delivery and for 
interest on such amount. The learned coun- 
sel for the appellant contends that the pur- 
chasers have improperly declined to accept 
delivery of the property and therefore the 
buyers are not entitled to the charge under 
Section 55 (6) (b) of the Act. The further 
contention of the learned counsel is that Sec- 
tion 55 (6) of the Act will apply only when 
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the transaction is completed by the execution 
of a sale deed and in the present case the 
seller not having executed a’ sale deed, the 
above provision is inapplicable. 


10. Section 55 of the Act deals with 
rights and liabilities of buyer and seller both 
before completion and after completion. 


11. The principle laid down in Sec- 
tion 55 (6) (b) of the Transfer of Property 
Act is based upon the English law that a 
purchaser has got a lien for the money paid 
by him on the vendor’s interest when the 
contract goes off. In Wythes v. Lee,’ (1855) 
61 ER 954. Vice-Cancellor Kindersley ob- 
served as follows— 

“Suppose a person, absolute beneficial 
owner in fee of an estate, contracts to sell it, 
and the purchaser pays the deposit in part 
payment of the purchase-money, and by 
reason of the vendor being unable to make a 
title or from any other reason, not being mis- 
conduct on either side, the contract goes off 
and cannot be completed; has the purchaser 
a lien on the estate for his deposit?” 


12. This question was examined by 
the learned Vice-Chancellor from three dif- 
ferent points of view: 

“1. With reference to natural justice, ir- 
respective of any specific rule of law; and 
it does appear to me that it is consistent with 
natural justice, that if a purchaser, on the 
faith of the contract being completed, and 
the estate becoming his, has advanced moneys 
in payment or part payment for the pur- 
chase, he has advanced it under circumstances 
which entitle him to say ‘if you cannot com- 
plete, not only are you bound to give me 
back my money, but I have a right to a lien 
on the estate.’ 


2. With reference to the general law of 
this Court I do not mean with reference to 
decided cases, but to the general law and 
principles of this Court: This is clear, that 
the vendor, if he has parted with the estate 
to the purchaser before he has got his money, 
has a lien for it on the estate; that is unques- 
tionable. Now, does the right of the pur- 
chaser, if the contract goes off, stand in prin- 
ciple on the same footing as that of the 
vendor? The only distinction that occurs to 
me is this: the vendor when he contracts to 
sell his estate is owner; he has the estate in 
his own possession, at least under his own 
control, and when he contracts to sell, his 
right is to say, ‘I will convey the estate when 
the purchase-money is paid, but till that is 
done I will not convey it’; that creates a lien 
of itself very analogous to the common law 
lien, and the lien, which exists before con- 
veyance, still continues; it is not a new, but 
the same lien. But with regard to the pur- 
chaser, he has not the estate in his possession, 
and his lien is not in its origin the same sort 
of lien of the vendor. But when a contract 
is made and then goes off, it appears to me 
that in principle and justice, the equity of the 
purchaser to a lien on the estate ought to 
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stand on a footing as the lien of the vendor 
after conveyance......... ; and 

3. The third with reference to the autho- 
tities and it appears to me that they are in 
favour of the lien.” 
Some authorities were 
learned Vice-Chancellor. 


13. In M. K. Sunderaramier v. C. 
M. V. Krishnamachari, AIR 1966 Mad 330 
Venkataraman, J., dealing with Section 55 (6) 
(b) of the Act observed as follows— 


“The provisions of Section 55 (6) (b) of 

the Act can be availed of by the buyer be- 
fore the sale deed is executed and cannot be 
availed of by him after the sale deed is ex- 
ecuted because if the sale deed is executed, 
the title would pass to the buyer and there 
is no point in giving a charge over the pur- 
chase money on the property which has be- 
come that of the buyer. The provision can 
have meaning only in case where the title 
has not yet passed to the buyer in respect of 
the purchase money or any portion thereof 
paid by him.” 
The learned Judge referred to the earlier 
decisions of this Court, viz, Adikesavan 
Naidu v. Gurunatha, ILR 40 Mad 338 = 
(AIR 1918 Mad 1315) (FB); Kathamuthu 
Pillai v. Subramania Chettiar, ATR 1926 Mad 
569 and Krishnaswami Rao v. Srinivasa- 
desikan, 71 Mad LJ 850 = (AIR 1937 Mad 
261). I have, therefore, no hesitation in com- 
ing to the conclusion that the plaintiff-buyer 
is entitled to a charge on the seller’s interest 
in the property agreed to be sold. I am of 
opinion that Section 55 (6) has application 
only to the rights of the parties prior to the 
execution of the sale deed. 


14. The further contention of the 
learned counsel for the appellants is that the 
words ‘unless he has improperly declined to 
accept the delivery of the property’ occurring 
in the first part of sub-cl. (b) of S. 56 of the 
Act negative the buyer’s claim fora charge, as 
he has improperly declined to accept the 
delivery of the property. Where the seller 
fails to make out a marketable title at the 
time fixed for completion of the contract of 
sale resulting in the buyer putting an end to 
the contract, it cannot be said that the buyer 
has improperly declined to accept. the deli- 
very and therefore deprive the buyer of the 
charge under this clause. In other words, 
where the contract goes off by reason of the 
default of the seller and without any default 
on the part of the buyer, the buyer does not 
lose his charge. 


15. The next aiestion for considera- 
tion is whether the charge could be enforced 
against defendants 2 to 4, who are purchasers 
of the suit property. The contention is that 
they are purchasers without notice of the 
prior agreement of sale in favour of the 
plaintiff and therefore the plaintiff is not 
entitled to the charge. Section 55 (6) (b) of 
the Act creates a charge on the property as 
against his seller and all persons claiming 
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under him. The amendment in 1929 in 
clause 55 (6) (b) omits the words ‘with notice 
of the payment’ occurring in section after the 
“persons claiming under him”. Be- 
fore the amendment the buyer’s charge could 
not be enforced against the transferees with- 
out notice. After the amendment the charge 
can be enforced not only against the seller 
but against all persons claiming under him 
irrespective of notice. I am, therefore, of 
opinion that the charge can be enforced 
against the vendor’s interest in the suit pro- 
perty notwithstanding the sales in favqur of 
defendants 2 to 4. This will be made clear 
in the decree. 


16. The result is that there is no sub- 
stance in any of the contentions put forward 
by the appellants. The judgment and decree- 
of the lower appellate Court is confirmed sub- 
ject to making the decree clear regarding the 
charge. The second appeal fails and the 
same is dismissed. There will be no order 


as to costs. No leave. 
Appeal dismissed. 


AIR 1973 MADRAS 356 (Y 60 C 114 
RAMAPRASADA RAO, J. 
Coimbatore District Motor Thozhilalan 
Bus Service Pvt. Ltd., Erode, Petitioner v. O. 
Narmadammal, Respondent. 


Civil Revn. Petn. No. 1085 of 1972, DJ- 
31-8-1972, against order of S. T. A. T. Madras, 
in A. a: 897 of 1971 etc. 

dex Note: — (A) Motor Vehicles Rules 
aso: Rule 156 (1) — Stage carriage permit 
— Application by a private limited company 
for grant of — Whether can be signed -by its 
sub-delegate. 


Brief Note: —.(A) Where the Managing 
Director of a private limited company, who 
was authorised by the articles of association 
to be in charge of the general administrative 
affairs of the Company, authorises the Mana- 
ger in writing to file an application for grant 
of a stage carriage permit, it cannot be said 
that the application is incompetent on the 
ground that the person who signed the appli- 
cation bad no requisite authority to sign it. 
AIR 1972 SC 1311, Followed. 

(Paras 3, 4, 5, 6) 

Cases Referred: Chronological Paras 
AIR 1972 SC 1311 = (1972) 2 SCA 
206, Turner Morrison and Co. Ltd. v. 

Hungerford Investment Trust Ltd. 6 


M. N. Rangachari for R. S. Ramanujam, 
for Petitioner; V. K. Thiruvenkatachari for V. 
Subramaniam, for Respondent. 


ORDER:— To consider applications for 
the grant of a stage carriage permit on the 
town service route Komarapalayam to Erode 
Government Hospital the Regional Trans- 
port authority fixed the date of hearing as 


AQ/FQ/A422/73/¥PB 


1973 


17-8-1971 and granted the same to the peti- 
tioner having regard to the fact that it was 
found suitable and otherwise also it secured 
the highest marks as per the prescribed rules. 
In fact, two grants were made on the same 
date to the petitioner. The aggrieved persons 
appealed. One of the grants was confirmed, 
but the order of the Regional Transport 
authority granting a second permit to the 
petitioner was set aside on the sole ground 
that the person who signed the application 
under Rule 156 (1) of the Motor Vehicles 
Rules, «1940, for the grant of the stage carri- 
age permit cannot be said to be a person who 
had the requisite authority in law to sign 
for a private limited company such as the 
Coimbatore District Motor Thozhilalar Bus 
Service Pvt. Ltd, and that therefore the entire 
application is not in order and should be treat- 
ed as non-existent. It is against this order the 
present civil revision petition has been filed. 
2. The petitioner attacks the order on 
two grounds. Firstly, it is said that this ground 
was not raised even in the grounds of appeal 
preferred before the Appellate Authority and 
the petitioner was taken unawares and in any 
event it is said that the Manager who signed 
the application had the requisite authority in 
the eye of law and that action of his having 
been accepted and ratified by the company, 
the technical objection raised is not available 
to the respondent. On the other hand the 
contention of the respondent is that even 
though under the articles the Managing Direc- 
tor is the person in charge of the administra- 
tion of the company, he cannot as such agent 
of the company delegate his powers once 
again to the Manager of the company, and 
that having been done in this case, the appli- 
cation should be deemed to be non est and 
should be dealt with as one which need not 
be considered at all. The case of the respon- 
dent is that she need not face an application 
which is invalid. If, on the date when the ap- 
plications were considered, the authorisation to 
apply was invalid or improper the invalid ap- 
plication cannot be ratified by the company 
at a later stage. It is also said that in an ap- 
plication for a grant new rights are sought 
and therefore Order XXIX, Civil Procedure 
Code governs the situation and the Managing 
Director has no power at all to delegate. 


3. A copy of the application filed by 
the company but signed by its Manager was 
produced for my inspection. The particulars 
therein disclose that even at the time when the 
application was made, the Managing Director 
and all the directors of the company were 
aware that such an application was being filed 
by the company through its Manager. The 
Televant articles of association of the Private 
Limited company were scrutinised by me. 
Articles 32 and 33 which are relevant may be 
extracted for ready reference. 

“32. All correspondence, agreements and 
the general transaction of the company ex- 
cepting the court affairs shall be done only by 
the managing director. 
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33. The Managing Director shall have the 
power to appoint, and employ in or for the 
purpose of the transaction and management 
of the affairs and business of the company cr 
otherwise from time to time remove or sus- 
pend such managers, engineers, clerks and 
other employees as they shall deem proper 
with such powers and duties and upon such 
terms as to duration of employment, remune- 
ration or otherwise as the Managing Director 
shall think fit. Such appointments and dis- 
missals should be brought to the attention of 
the Board of Directors within two months of 
such dismissal or appointment”. 


Article 32 enables only the Managing Direc- 
tor to be in charge of all the correspondence, 
agreements and the general transaction of the 
company excepting the court affairs. For pur- 
poses of transacting and managing the affairs 
and the business of the company, the Mana- 
ging Director has the power to employ Mana- 
gers who shall be duly authorised to carry on 
such purposes or managerial affairs for and 
on his own behalf and generally for purposes 
of the company. The argument is that it is 
only in civil suits where a declaration as to 
the existence of vested rights or in which such 
rights are challenged any pleading can be sign- 
ed and verified on behalf of the corporation 
by the secretary. But in a case where a right 
to obtain a stage carriage permit is sought by 
applying for it, then the pleading ought to be 
signed by the person authorised under the arti- 
cles and not by any one delegated by him. 
This is an extreme contention. When a com- 
pany applies for a stage carriage permit in the 
prescribed form and sets out all its qualifica- 
tions and entitlements whereunder it would 
as a matter of law be enabled to secure the 
grant, then in effect it means that every ap- 
plicant is placing before the statutory tribu- 
nal all its bundle of rights which have to be 
weighed relatively by the tribunal in juxta- 
position to the other rights of other applicants 
and a reasonable adjudication ultimately made 
thereon resulting in a choice. It may be that 
the Tribunal may prefer one or the other of 
the applicants. But such preference is based 
on the relative appreciation of the material 
considered by it, which revolves round the 
Tights of parties. But that does not mean that 
the applicant approaches the statutory tribu- 
nal without any semblance of a right in law 
to secure the grant. It is but reasonable to 
presume that unless an applicant is duly quali- 
fied under the Motor Vehicles Act to apply 
for a grant on the basis of certain vested 
rights in him, which in ordinary parlance nave 
a nexus to the qualifications, he would not 
do so. He approaches the tribunal only to 
prove that he has the necessary qualifications 
and also the right to obtain a permit because 
he has a right in law to secure the same. As 
a matter of fact, if the rights of parties are 
not agitated before the Regional Transport 
Authority or the Appellate Authority, then 
one cannot understand as to how such a lis 
could be furthered before the higher hetrarchy 
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of tribunals including the High Court and the 
Supreme Court. The affected party comes 
upto the higher tribunal, may be .he High 
Court or the Supreme Court, on the ground 
that his rights have been affected. If the sub- 
ject-matter of an application for a grant is to 
be understood as merely one in which new 
rights are sought, then one fails to see how 
he could appeal further or go. up to the High 
Court or the Supreme Court in revision or 
by way of a writ petition. These legal pro- 
cesses are available to him as because his 
right to secure a grant in the circumstances, 
as according to the applicant he is fully qua- 
lified under the Motor Vehicles Act, are being 
challenged by others and these mutual chal- 
lenges are to be adjudicated upon in a man- 
ner known to law and after observing the 
principles of natural justice by the appropriate 
tribunal considering the same. I am therefore 
of the view that even before a statutory func- 
tionary under the Motor Vehicles Act an in- 
corporated company can appear through its 
sub-delegates. 

4. The next question is whether the 
delegation is proper in the instant case as pro- 
vided for under the articles. Article 32 enables 
the Managing Director only to be in charge of 
the general transactions or common adminis- 
trative affairs of the company. It cannot be 
denied that to apply for a permit under 
the Motor Vehicles Act and that too by 
the Managing Director of a company whose 
normal trade is motor vehicles operation, is 
one of the items of business of the company. 
It is essentially a matter which relates to the 
general transactions with which the company 
is concerned.- It is not a court affair be- 
cause subject-matters brought to court normal- 
ly relate to disputes between the company and 
third parties. Therefore an application by the 
company to the transport authorities for pur- 
poses of obtaining a permit on the basis of 
its qualifications and rights is a matter inextri- 
cably connected with the affairs and business 
of the company. In such circumstances Arti- 
cle 33 enables the Managing Director to ap- 
point for purposes of transacting such business 
and managing such affairs a manager. Mr. 
Thiruvenkatachari however refers to the gene- 
ral rule delegatus non protest delegare. No 
doubt, an agent cannot seek for vicarious per- 
formance of his responsibilities by sub-dele- 
gation, for the above maxim is based on the 
degree of confidence the principal has in the 
agent. In all cases where an authority is 
coupled with a discretion or confidence, such 
an authority is not sub-delegatable. But 
where the Managing Director is entrusted with 
the sole authority to transact all the affairs 
and business of a company whose business is 
running of motor vehicles, then it is reason- 
able to expect that such an agency is neither 
coupled with a discretion nor based normally 
on confidence. It cannot therefore be said that 
the Managing Director cannot appoint a 
manager for purposes of normal administra- 
tion of the affairs of the company. Under 
Article 33 he has such a power. 


A.I. R. 


5. Even if the delegation as contended 
is excessive, it is for the company to take up 
the matter as it could always ratify such an 
act of its agent even though it transpires to 
be an excessive exercise of the power. The 
Tespondent is a competitor in trade. The 
company has not so far objected to the ap- 
pointment of a manager by its Managing 
Director to apply for a permit. As a matter 
of fact, the company has approved the act 
as is seen by its supervening conduct in en- 
joying the benefits of the permit so obtain- 
ed and running the motor vehicle pursuant 
to such a permit granted by the statutory 
authority. But what is said is that on the 
date when the application was filed by the 
Manager as sub-delegatee it was not a valid 
application. I have already held that it is a 
valid application. Even assuming that there 
was an excessive delegation, it is not for the 
respondent to question its propriety, for she 
is stranger to the arrangement. The com- 
pany has not so far taken up any objec- 
tion to the alleged irregular and excessive 
delagation of power by the Managing Direc- 
tor. That is a matter within the sphere of 
indoor management of the company. Im- 
pliedly all that was done by the Managing 
Director to secure the permit in question has 
been ratified and the fruits of such labour 
are being enjoyed by the company. ‘There 
is therefore demonstrable proof that the 
sub-delegation or the appointment of the 
manager by the Managing Director for 
making an application for a grant under the 
Motor Vehicles Act has been approved and 
ratified by the company. I am therefore un- 
able to accept the contention that in this 
case there has been an illegal or invalid ap- 
plication and the respondent need not have} 
to face such an application which is the 
proses of such an alleged excessive delega- 

on. 


6. I have already referred to the fact 
that this is a case where the company has 
by necessary implication and by its present 
conduct approved the appointment of the 
Manager and in fact the necessary authority 
under which the Managing Director appoint- 
ed the Manager has also been produced and 
this was long before the date when the 
Manager signed the challenged- application. 

those circumstances, when power was 
available to the Manager to sign the appli- 
cation for the grant and the action taken by 
him was approved by the directors, there 
can be no’ valid objection to the authorities 
dealing with such an application in the 
usual manner. The Supreme Court in Tur- 
ner Morrison and Co. Ltd. v. Hungerford 
Investment Trust Ltd., AIR 1972 SC 1311, 
while considering the question whether a 
suit on behalf of a corporation by its secre- 
tary holding a power of attorney was main- 
tainable or not, said— 


“Where under the Articles of Association 
of a company a suit on behalf of the com- 
pany has to be filed with the consent of the 


haw 
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directors, a suit filed by the secretary hold-open, under the rule laid down im Clayton’s 


ing a general power of attorney from the 
company would be maintainable even if the 
action taken by the secretary is approved by 
the directors subsequently”. 

Applying this principle, the general business 
of the company has to be undertaken by the 
Managing Director. But he authorised in 
writing, which cannot be disputed in this 
case, the manager of the company to file 
an application for the grant of a permit. 
Pursuant to such a power the Manager filed 
the application. Even if there was an initial 
irregularity in the said application, the action 
taken by him and the application filed by 
him for the grant is maintainable as the 
entire process was approved by the company 
subsequently though not expressly but by ne- 
cessary implication. 


7. On merits it is not in dispute that 
the petitioner is entitled as of right to the 
permit. The Regional Transport Authority, 
in fact, granted it to the petitioner. But 
the Appellate Authority disturbed it only on 
the ground that there was no valid applica- 
tion for being considered. In these circum- 
stances the civil revision petition is allowed 
and the order of the State Transport Appel- 
late Authority set aside and that of the 
Regional Transport Authority restored. There 
will be no order as to costs. 


Revision allowed. 


AIR 1973 MADRAS 359 (V 60 C 115) 
V. RAMASWAMI, J. 

A. Ramavel, Appellant v. M/s. Pandyan 
Automobiles Pvt. Ltd., Respondent. 

Second Appeal No. 918 of 1970, DJ- 
6th July 1972, against decree of Sub-Court, 
Madurai, in A. S. No. 258 of 1967. 

Index Note: — (A) Limitation Act 
(1908), Article 64 — Statement of account — 
It means statement signed by debtor or his 
duly authorised agent and in its absence Arti- 
cle cannot be invoked. (Para 3) 


Index Note: — (B) Limitation Act 
(1908), Section 20 — Acknowledgment of 
liability — In order that acknowledgment do 
give a fresh start of limitation, it must be 
by the person making the payment. 

Brief Note: — (B) If a cheque has been 
drawn by the defendant himself in favour of 
the plaintiff and that payment was accepted 
by the plaintiff that cheque would amount to 
“acknowledgment”. But when the payment 
was actually made by the defendant but the 
cheque was not drawn by him it does not 
come within Section 20. (Para 4) 


Index Note: — (C) Contract Act (1872), 
Sections 60-61 — Appropriation of payments 
by creditor — First debit entry will be set 
off by the first credit entry when payment is 
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K. Sarvabhauman, T. R. Mani, for Ap- 
pellant; R. Gopalaswami Iyengar, for Res- 
pondent. 

JUDGMENT:—— The defendant is the 
appellant. The plaintiff, respondent herein, 
who is a dealer in automobile parts, filed the 
suit for recovery of a sum of Rs. 4,395.72 
with future interest. His case was that he 
has supplied motor car parts to the defen- 
dant on various occasions between 29-7-1958 
and 31-10-1961 and that in respect of those 
supplies of goods the suit amount was due. 
While calculating the amount due, he has also 
calculated interest periodically and added it 
and has claimed compound interest. The ap- 
pellant filed a written statement in which he 
Taised two main contentions: Firstly, the sup- 
ply on credit of the goods was not to the 
defendant personally but to his father and 
brother-in-law, one V. K. Jagannathan. It 
was further contended that the calculation 
of compound interest is wrong and that only 
a sum of Rs. 4,027.21 would be due under 
the account if his other contentions fail. 
There was also the plea that the suit was 
barred by limitation. 


2. Both the courts below have con- 
currently held that the supply of goods was 
to the defendant personally and not to his 
father or brother-in-law and that therefore 
he was liable to pay the suit amount. Though 
the learned counsel for the appellant chal- 
lenged this finding, I find that the finding is 
supported by both documentary and oral 
evidence and that there are absolutely no 
grounds to interfere with that finding. 


3. On the question of limitation, both 
the courts below have held that Ex. A-78, 
which is a cheque dated 17-3-1960 executed 
by V. K. Jagannathan in favour of the plain- 
tiff for a sum of Rs. 563/-, which was given 
by the defendant to the plaintiff would 
amount to an ‘acknowledgment’ of liability, 
and that, therefore, the suit was within time. 
In the plaint, the plaintiff stated that the suit 
was not barred by limitation because of Arti- 
cle 64 of the Limitation Act of 1908 and 
in view of the payment by cheque of the 
sum of Rs. 563/- on 17-3-1960. I fail to 
see how Article 64 of the Limitation Act of 
1908, which corresponds to Article 26 of the 
Limitation Act of 1963, would in any way 
save the suit from the bar of time. The 
‘statement of account’ referred to in that 
Article is a statement signed by the debtor 
or his duly authorised agent. There is no 
statement signed by the defendant or his 
duly authorised agent, produced in this case. 
Therefore, Article 64 of the old Act is not 
applicable to this case. 


4. Learned counsel for the respon- 
dent supported the judgment of the courts 
below on the contention that Ex. A-78, 
cheque will amount to an ‘acknowledgment’ 
of liability within the meaning of Section 20 
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of the old Act, corresponding to Section 19 
of the new Act and would save the suit 
from the bar of limitation. Ex. A-78 is a 
cheque drawn by one V. R. Jagannathan in 
favour of the plaintiff for a sum of Rs. 563/-. 
It was stated in the plaint, and also it was 
the evidence of the plaintiff, that it was the 
defendant who brought this cheque and gave 
it to the plaintiff and that the amount was 
given credit to in the accounts of the defen- 
dant. In order to give a fresh start of limi- 
tation under Section 20, the payment should 
have been acknowledged in writing by the 
person making the payment. If the payment 
towards the debt was made by the debtor 
himself, the writing required is the writing 
of the debtor. But if the debtor chooses to 
pay the amount towards the debt through 
his authorised agent, then, the acknowledg- 
ment in writing must be by the agent who 
actually paid the amount towards the debt. 
But, in this case, the payment was made by 
the debtor himself, but the cheque was drawn 
by V. K. Jagannathan, who is stated to be 
the brother-in-law of the debtor. It is true, 
if the cheque had been drawn by the defen- 
dant himself in favour of the plaintiff and 
that payment was accepted by the plaintiff, 
that cheque would amount to an ‘acknow- 
ledgment’ in writing which would give a 
fresh period of limitation. But, in this case, 
the cheque was not issued by the defendant 
(debtor), but it was drawn by V. K. Jagan- 
nathan. The payment was actually made by 
the defendant. Therefore, Section 20 is not 
complied with in order to get a fresh period 
of limitation. Section 20 is a special provi- 
sion which enables the creditor to get a fresh 
period of limitation when there is an acknow- 
Jedgment in writing by the debtor. In my 
opinion, the conditions laid down in this sec- 
tion will have to be strictly complied with 
and there is no question of an extension of 
that principle to any other category of ac- 
knowledgment. The acknowledgment, in this 
case, is not in conformity with the provisions 
of Section 20 and therefore the plaintiff will 
not be entitled to a fresh period of limita- 
tion from the date of that payment. 


5. The suit was filed on 15-12-1961. 
As seen from the facts, the plaintiff was sup- 
plying materials on credit and going on 
debiting the account of the defendant and 
furnishing statement of accounts every month. 
It appears to be a running account and there- 
fore the plaintiff will be entitled to claim 
all the credits which he has given for a pe- 
tiod of three years prior to 15-12-1961. Any 
amount due for the supply made prior to 
three years from 15-12-1961, will be clearly 
barred by limitation. But the sum of Rupees 
563/- paid on 17-3-1960 being an open pay- 
ment, it was open to the plaintiff to credit 
that amount towards even the barred debts. 
Even if the plaintiff had not actually appro- 
priated the sum of Rs. 563/- to any barred 
debt, as an open payment under the famous 
tule in Clayton’s case, the first debit entry 
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will be set off by the first credit entry. It isf 
not disputed that prior to 15-12-1958, more 
than Rs. 563/- was due. The amount that 
was due as on 14-12-1961 is stated to be a 
sum of Rs. 1,572.07. After deducting the 
sum of Rs. 563/-, a sum of Rs. 1,009.07 will 
fall beyond the period of limitation. The 
suit in respect of that amount is, therefore, 
liable to be dismissed as barred by limitation. 


6. The Lower Appellate Court has 
decreed the suit for a sum of Rs. 3,474.65 
with future interest from the date of suit. 
In view of my finding that the claim im res- 
pect of a sum of Rs. 1,009.07 is barred by 
limitation, the plaintiff will be entitled to a 
decree for a sum of Rs. 2,465.58 with subse- 
quent interest from the date of suit. There 
will be a decree accordingly in favour of the 
plaintiff for Rs. 2,465.58 with future interest. 
The suit claim for the balance is dismissed. 


. 7. There will be a decree according- 
ly in the second appeal. The parties will pay 
and receive costs proportionate to their suc- 


cess throughout. 
Decree modified. 


AIR 1973 MADRAS 360 (V 60 C 116) 
V. RAMASWAMI, J. 
Nagoor Rowther, Appellant v. Abdul 
Rahim, Respondent. 
Second Appeal No. 748 of 1970, D/ 7-4- 
1972, against decree of Sub. J., Pudukottai, 
in A. S. No. 20 of 1967. 


Index Notes — (A) Civil P. C., Sec- 
tion 11 — Res judicata — An erroneous deci- 
sion will be as much res judicata as a cor- 
rect decision. (X-Ref:— Section 48.) 

Brief Note: — (A) Where an applica- 
tion for execution of a decree is entertained 
after 12 years in contravention of the provi- 
sions of Section 48, Civil Procedure Code, 
the executing Court does not exercise a juris- 
diction which it did not possess but decides 
a question erroneously. Such a decision, if 
not appealed against, is binding between the 
parties who are represented before it or had 
notice of the proceedings and cannot be ques- 
tioned collaterally, AIR 1934 Cal 282 and 
AIR 1929 Mad 826, Rel. on. (Para 4) 


Index Note: — (B) Civil P. C., O. 21, 
R. 35 — Decree for immovable property — 
Proof of actual delivery of possession. 

Brief Note: — (B) Fact of actual deli- 
very of possession cannot be established by 
producing a certified copy of delivery war- 
rant. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1934 Cal 282 = 38 Cal WN 348, 

Prakash Chandra Chakravarti v. 

Barada Kishore Chakravarti 4 
AIR 1929 Mad 826 = 123 Ind Cas 23, 

Venkatalinga v. Raja Dhanraj 
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AIR 1925 Mad 1140 = 49 Mad LI 

_ 303, Kamayya v. Bhimarasetti Paridesi 

AIR 1918 Mad 207 = 44 Ind Cas 839 
(FB), Govindasami Pillai v. Pethaperu- 


mal Chetti 6 
(1907) 17 Mad LJ 598, Govind v. 
Venkata Sastrulu 5 


JUDGMENT:— The plaintiff is the ap- 
pellant. He filed the suit for a declaration 
of his title, possession and injunction and 
for mesne profits. The suit was in respect 
of ten items and there were four defendants. 
The pjaintiff obtained a decree in respect of 
Items 1 to 6 and 9 and 10 as against defen- 
dants 1, 3 and 4 and that is not the subject- 
matter of appeal here. The second defen- 
dant is in possession of Items 7 and 8 and 
this second appeal relates only to these tw 
items. : 


2. The facts leading up to this second 
appeal are these: The plaintiff as assignee- 
decree-holder of a decree in O. S. 550 of 1930 
took proceedings to execute that decree and 
in execution thereof purchased these two 
items along with others in court-auction on 
24-10-1935. He alleged that he took delivery 
of possession in pursuance of his purchase 
on 2-12-1938. The plaintiff's further case 
was that the second defendant trespassed on 
these Items 7 and 8. Thereafter the plain- 
tiff filed O. S. 453 of 1950 against the second 
defendant and a number of others for pos- 
session of these items. In this suit the 
second defendant remained ex parte and the 
suit was decreed on 22-1-1952 as seen from 
the copy of the judgment Ex. A-1 filed in 
this case. Thereafter the plaintiff filed 
E. P. 96 of 1964. It is stated that the plain- 
tiff obtained delivery of possession on 4-5- 
1964; and he had filed the certified copy of 
the delivery warrant Ex. A-2 in this case. 
On the ground that the second defendant has 
again trespassed on the suit properties, he 
has filed the present suit. In the written 
statement filed by the second defendant, it 
was contended that the second defendant was 
not aware of the suit at all and that the 
decree in O. S. 453 of 1950 was obtained 
fraudulently. He also contended that the de- 
livery said to have been effected on 4-5-1964 
was' false, fraudulent and legally void. There 
was no actual delivery of the said proper- 
ties to the plaintiff. The plaintiff was not 
also entitled to get delivery of the properties 
more than 12 years after the decree. De- 
livery said to have been effected was in con- 
travention of the provisions of the Limita- 
tion Act and therefore void and legally in- 
effective. 

3. The trial Court decreed the suit 
holding that the plaintiff had actually taken 
possession in execution of the decree on 4-5- 
1964 and that in view of this finding the 
trespass alleged was true and that the second 
defendant had not perfected his title by ad- 
verse possession. On appeal by the second 
defendant, the learned Subordinate Judge, 
Pudukottai, allowed the appeal and dismiss- 
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ed the suit. He was of the view that there 
was no actual delivery of the properties and 
that the second defendant had remained in 
possession in his own right for more than 
the statutory period and prescribed his title. 
The plaintiff has filed this second appeal. 


4. The learned counsel for the ap- 
pellant contended that the plea of the second 
defendant that delivery of possession could 
not be effected beyond the period of twelve 
years from the date of decree is not correct 
in law and that if the execution petition had 
been filed before the expiry of the period of 
12 years, delivery could be effected at any 
time thereafter. He also submitted that there 
was no specific plea in the written statement 
that the execution petition was not filed with- 
in the period of 12 years. But, in my opin- 
ion, this is rather a very strict and narrow 
interpretation and understanding of the plea 
in the written statement. The second de- 
fendant has pleaded that the delivery said to 
have been effected on 4-5-1964 was in con- 
travention of the provisions of the Limitation 
Act and that therefore it was void and legal- 
ly ineffective. This, as submitted by the res- 
pondent could also include the point that the 
execution petition itself was beyond the pe- 
riod of limitation and therefore no effective 
delivery was given. 


The learned counsel for the appellant 
contended that even assuming that E. P. 96 
of 1964 in which delivery was ordered was 
filed beyond the period of 12 years, it was 
not open to the second defendant to chal- 
lenge the delivery in the E. P. in these col- 
lateral proceedings. He cited a passage at 
page 256 of Vol. I of Mullah’s C. P. Code, 
and relied on the decision in Prakash Chan- 
dra Chakravarti v. Barada Kishore Chakra- 
varti, 38 Cal WN 348 = (AIR 1934 Cal 
282) and Venkatalinga v. Raja Dhanaraj, AIR 
1929 Mad 826. Of course, these two deci- 
sions are clear authorities for the proposi- 
tion that where an application for execution 
of a decree is entertained after 12 years in 
contravention of the provisions of Section 48 
C. P. Code, the executing court does not 
exercise a jurisdiction which it did not pos- 
sess but decides a question erroneously. 
Such a decision, if not appealed against, is 
binding between the parties who are repre- 
sented before it or had notice of the pro- 
ceedings and cannot be questioned collateral- 
ly. The only question then will be whether 
the judgment-debtor had notice of the execu- 
tion proceedings. In this case, though the 
second defendant in his written statement, 
contended that the execution proceedings 
were barred by limitation, he did not state 
that he did not have any notice of the exe- 
cution proceedings (sic) were not valid. 
Therefore, we have to proceed on the basis 
that the second defendant had notice of the 
execution proceedings. If that were so, then 
even if E. P. 96 of 1964 had been in fact 
filed after the expiry of the period of 12 


~ 
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years, the order passed thereon could not be 
challenged in this suit. 


5, But the real question that arises 
for consideration is whether there was any 
delivery of possession of the suit properties 
to the plaintiff on 4-5-1964 and whether Ex. 
A-2 evidences only a mere paper delivery 
and not actual delivery of possession. The 
learned counsel for the appellant strenuous- 
ly contended that Ex. A-2 being a public 
document, it shall be presumed to be a re- 
cording of a proceeding taken in conformity 
with the provisions of law. But this pre- 
sumption itself does not conclude the issue, 
In this case, the case of the plaintiff was 
that he took actual delivery of possession, 
and, if that be so, the delivery would have 
been one under Order 21, Rule 35, C. P. C. 
But we have the admitted fact that the suit 
properties were in the possession of the ten- 
ants at the time when the execution pro- 
ceedings were stated to have been taken and 
delivery was ordered. Therefore, the deli- 
very could only be under Order 21, Rule 36. 

The learned counsel for the appellant 
contended that even if symbolical delivery 
was erroneously given, so far as the second 
defendant judgment-debtor was concerned it 
will operate as actual delivery. In support 
of this contention he relied on the decision 
reported in Govind v. Venkata  Sastrulu, 
(1907) 17 Mad LJ 598. The facts of that 
case were these. The suit was for possession 
of lands brought by the plaintiffs in a court 
auction sale, they themselves being the as- 
signee decree-holders of a mortgage decree. 
The first and second defendants were the pur- 
chasers of the lands from the mortgagor. 
The properties sold were not described in the 
decree by boundaries or position. Plaintiffs, 
after their purchase in court sale applied to 
have the sale certificate modified by insertion 
of the survey numbers and extent, but failed 
in their attempt. They subsequently obtain- 
ed symbolical possession under Section 319 
of the then C. P. Code. It was contended 
for the defendants that the delivery of sym- 
bolical possession under Section 319 which 
corresponds to Order 21, Rule 96 was a nul- 
lity because the lands were not in the pos- 
session of tenants. This court held, follow- 
ing certain decisions of the Calcutta High 
Court that 


“delivery of symbolical possession even 
though erroneously made operated to give 
the person put in possession a fresh cause of 
action and to place the judgment-debtor in 
the position of trespasser”. 

Though this is a decision by a Division 
Bench, this was not followed by a Single 
Judge in the case reported in Kamayya v. 
Bhimarasetti Paridesi, 49 Mad LJ 303 = 
(AIR 1925 Mad 1140) on the ground that 
a later Full Bench decision reported in 
Govindasami Pillai v. Pethaperumal Chetti, 
44 Ind Cas 839 = (AIR 1918 Mad 207) (FB), 
has taken a contrary view. A Full Bench 
in 44 Ind Cas 839 = (AIR 1918 Mad 207) 
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(FB) took the view that symbolical possession 


is given only in cases where the party in ac- 
tual possession is entitled to remain in such 
possession as in the case of delivery under 
Order 21, Rule 96 and should not be con- 
founded with cases where a party is entitled 
to actual possession but obtains only what is 
called a paper delivery. This is a decision 
which was followed by the Single Judge in 
49 Mad LJ 303 = (AIR 1925 Mad 1140). 
The present case is a converse one and the 
decisions cited are not applicable. In the 
present case the plaintiff pleaded that he 
took actual delivery of possession anti that 
could be only under Order 21, Rule 35. But 
actually, as admitted by the plaintiff, the 
lands were in the possession of tenants and 
therefore only symbolical delivery could have 
been taken and not actual possession. Since 
the plea was that he took actual possession, 
the certified copy produced could only be 
evidence of a paper delivery and not actual 
taking of possession. The lower appellate 
court was therefore right in holding that the 
plaintiff did not take actual delivery of the 
properties. It may also be mentioned that 
in L A. 100 of 1965 filed by the plaintiff 
for ascertainment of the mesne profits, the 
plaintiff had claimed mesne profits for a pe- 
riod of more than 15 years continuously. 
He had not stated anywhere that the second 
defendant was liable to pay mesne profits 
upto 4-5-1964 and then again from the date 
of trespass, thereby showing that there was 
no interruption in the possession of the 
second defendant any time in 1964. This is 
also a circumstance which was relied on by 
the Lower Appellate Court. 


6. In the foregoing circumstances, the 
second appeal is liable to be dismissed and 
it is hereby dismissed; but there will be no 
order as to costs. No leave. 


Appeal dismissed. 
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C. P. Janammal, Appellant v. C. M. 
Ranganathan, Respondent. 

Second Appeal No. 183 of 1970, DJ- 
9-3-1972, against order of Sub. J., Chingle- 
put in A. S. No. 240 of 1967. 


Index Note: — (A) Presidency Towns 
Insolvency Act (1909), Section 23 — Annal- 
ment of adjudication — Property ordered to 
continue to vest in official assiznee — Suit by 
insolvent and his heir for redemption not 
maintainable. 

Brief Note: — (A) The legal effect of 
vesting a property in the official assignee is 
to make him a legal owner of the right, title 
and interest of the insolvent in the property 
and as a result the property ceases to be 
that of the insolvent then. The effect of 
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vesting order is that all the property of the 
insolvent, whether shown in the schedule 
to the application or not, vests in the official 
assignee. 
While it is true that the effect of an 
annulment order is to revest the property in 
the insolvent, where the court specifically 
orders the properties to be vested in the offi- 
cial Assignee even on annulment, the insol- 
vent is not restored to his original position 
before the adjudication. In such a contin- 
gency neither the insolvent nor his heirs are 
entitl¢d to maintain a suit regarding the 
property vesting in the official assignee. AIR 
1918 Mad 294 and ILR (1937) 2 Cal 386 
and AIR 1927 PC 108 and ATR 1957 Mad 
1, Rel. on; AIR 1961 Andh Pra 219, Dist. 
` (Paras 5, 7) 
Cases Referred: Chronological Paras 
AIR 1961 Andh Pra 219 = (1961) 1 
Andh WR 92, Sarvaraiyudu v. Kon- 
dalarayudu 

AIR 1957 Mad 1 = (1956) 2 Mad LI 
421, Ramagopal Naicker v. Muthu- 


krishna 
AIR 1946 Mad 371 = (1946) 1 Mad 
LJ 275, Vijiarangam Naidu v. Nara- 


yanappa 

ILR (1937) 2 Cal 386 = 41 Cal WN 
875, Tarakdas Dhar v. Santosh 
Kumar Malik 

AIR 1927 PC 108 = ILR 54 Cal 595, 
Kalichand Banerjee v. Jagannath 


arwari 
AIR 1918 Mad 294 = 7 Mad LW 516, 
Subbaraya Chettiar v. Papathi Ammal 6, 7 


V. Vedantachari and T. Rangaswami 
Tyengar, for Appellant; M. Srinivasan and K. 
Rajagopal, for Respondent. 

JUDGMENT:— This second appeal 
filed by the appellant-plaintiff arises out of 
a suit for redemption of a usufructuary mort- 
gage Ex. A-1 dated 29-6-1915. One Kuppu- 
swami Tyengar usufructuarily mortgaged the 
suit property under Ex. A-1 to one Varada- 
chariar, the defendant’s father. In pursuance 
of the mortgage the said Varadachariar and 
after his death the defendant was in posses- 
sion of the property. Kuppuswami Iyengar, 
the mortgagor sold the equity of redemption 
to the plaintiff’s husband under a sale deed 
Ex. A-2 dated 20-3-1919. The  plaintiff’s 
husband however was adjudicated insolvent 
in I. P. 454 of 1929. The said adjudication 
was annulled under Ex. B-1 dated 17-8-1953, 
but the court directed the continuance of 
the vesting of the property in the Official As- 
signee. Subsequently the insolvent died and 
his wife has filed the suit for redemption of 
the mortgage. The plaintiff claimed that she 
and her predecessors-in-interest are agricul- 
turists entitled to the benefit of Madras Act 
4 of 1938 and that the mortgage debt has 
therefore been wiped out under Section 9-A 
of the said Act. 

2. The suit was resisted by the de- 
fendant contending that the equity of redemp- 
tion continued to vest in the Official Assignee 
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as per the order Ex. B-1 in I. P. No. 454 of 
1929 on the file of the High Court, that, 
therefore, the plaintiff has no right to redeem 
the mortgage and recover possession. The 
defendant also pleaded that he has acquired 
title by adverse possession. He also denied 
that the plaintiff is entitled to the benefit of 
Section 9-A of Madras Act 4 of 1938. 


3. The Trial Court decreed the suit 
holding that the plaintiff had certainly a 
tight to sue for redemption and possession, 
that it was always open to the Official Re- 
ceiver to get back possession from the plain- 
tiff, if she succeeds in this case, that the 
mortgage debt has not been wiped out under 
Section 9-A of Madras Act 4 of 1938 as the 
plaintiff has not shown to be entitled to the 
benefits of that: Act, and that the defendant 
has not perfected title to the suit property 
by adverse possession. 


4, On appeal, however, the Lower 
Appellate Court took the view that the plain- 
tiff is not entitled to redeem the mortgage 
in view of the order of the High Court in 
Ex. B-1 in I. P. No. 454 of 1929 vesting the 
insolvent’s property in the Official Assignee. 
In this appeal the plaintiff challenges the 
correctness of the view taken by the Lower 
Appellate Court. Therefore, the only point 
that arises for consideration is as to whe- 
ther the plaintiff is entitled to redeem the 
usufructuary mortgage, Ex. A-1. 

5. The reasoning of the Trial Court 
on this point is this: 

“As the Official Receiver did not take 
any action in the matter and has not inter- 
vened so far, the plaintiff certainly has got 
the right to sue for redemption and posses- 
sion. It is always open to the Official Re- 
ceiver to get back. possession from the plain- 
tiff, if she succeedes in this case. It is diffi- 
cult to accept the contention that when the 
property is vested in the Official Assignee, 
the insolvent looses all his interest therein.” 
The Lower Appellate Court, however, ex- 
pressed:— 


“In this case there is no evidence before 
us to show that the Official Assignee aban- 
doned the administration of the estate. Had 
it been shown that the Official Assignee had 
abandoned the estate it would have been a 
reason for the insolvent to revert to the 
estate. ..esssssesosooneoo For, when once a deb- 
tor’s estate vests in the Official Assignee, the 
debtor has no interest in that estate”. 


Under Section 17 of the Presidency Towns 
Insolvency Act the effect of an order of ad- 
judication is that the property of the insol- 
vent wherever situate shall vest in the Offi- 
cial Assignee and shall become divisible 
among his creditors. Section 21 of the Act 
enables the Court to annul the adjudication 
either on its own motion or on application 
made by the Official Assignee or any creditor. 
Section 23 provides that where an adjudication 
is annulled the property of the debtor who 
was adjudged insolvent shall vest in such 
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person as the court may appoint, or in de- 
fault of any such appointment, shall revert 
to the debtor to the extent of his right or 
interest therein on such terms and subject to 
such conditions, if any, as the Court may 
declare by order. In this case, the court 
while ordering annulment had specifically 
directed the continuance of the vesting of 
the property in the Official Assignee. Sec- 
tion 33 imposes a duty on the insolvent to 
give an inventory of his properties, a list 
of his creditors and debtors and of the debts 
due to and from them and generally do all 
such acts and things in relation to his pro- 
perty and the distribution of the proceeds 
amongst his creditors as may be required by 
the Official Assignee or as directed by the 
court. In this case, in view of the specific 
order of the court at the time of the annul- 
ment to vest the property in the Official As- 
signee, neither the insolvent nor the plaintiff 
as his legal representative could claim that 
the property is revested in them, unless there 
is any subsequent order of court directing 
the revesting of the same on the insolvent or 
his legal representative. The mere fact that 
the Official Assignee has not taken steps to 
redeem the mortgage will not enable either 
the insolvent or his legal representative to 
redeem the mortgage. It is pointed out that 
in the schedule of assets filed by the insol- 
vent he did not indicate the equity of re- 
demeption in relation to the suit proper- 
ty and therefore, the equiry of re- 
demption could not be said to have vested 
in the Official Assignee. But the non-disclo- 
sure of the equity of redemption in the sche- 
dule of assets by the insolvent will not affect 
the legal vesting of the insolvent’s property 
in the Official Assignee, and it has to be 
taken that all the properties of the insolvent 
whether referred to in the schedule of assets 
or not should be deemed to have vested in 
the Official Assignee as a result of the order 
of adjudication under Section 17. The mere 
inaction on the part of the Official Assignee 
in the realisation of the insolvent’s properties 
will not result in revesting of the properties 
in the insolvent; nor can there be a revesting 
on the ground of the so-called abandonment 
of the right by the Official Assignee. Once 
there is a statutory vesting of the insolvent’s 
property in the Official Assignee, unless there 
is a revesting order by the Court, it will con- 
tinue to vest in the Official Assignee and 
there is no question of the property coming 
back to the insolvent or his heirs by any in- 
action or abandonment on the part of the 
j Official Assignee. 


6. In Subbaraya Chettiar v. Papathi 
Ammal, 7 Mad LW 516 = (AIR 1918 Mad 
294), it was held that an undischarged in- 
solvent has no right to sue for the recovery 
of property which is vested in the Official 
Receiver, that the Official Receiver is the 
only person competent to sue for enforcing 
the right to property possessed by an insol- 
vent, and that upon an order of adjudication 
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the property of the insolvent ipso facto vests 
in the Official Receiver and no right in rela- 
tion thereto remains in the insolvent. In 
that case it was contended for the insolvent 
that inasmuch as the residue of the estate 
after administration would be returned to 
him there remained vested in him an in- 
terest in the property, and that, therefore, 
he is entitled to bring the suit with the per- 
mission of the Official Receiver. That con- 
tention was rejected by the Court on the 
ground that when the property becomes vest- 
ed in the Official Receiver the insolvent must 
ipso facto be divested of the same, and can 
have no vested interest in the property until it is 
Testored to him after administration. 


In Vijiarangam Naidu v. Narayanappa 
1946-1 Mad LJ 275 = (AIR 1946 Mad 371)a 
mortgagor was adjudicated insolvent, and 
pending the insolvency, the mortgagee bro- 
ught a suit on the mortgage, obtained a de- 
cree and brought the property to sale, but 
before the sale was confirmed, the insolvent 
obtained his discharge and sold that proper- 
ty to the plaintiff subject to the encumbrance. 
The Official Assignee filed a petition for set- 
ting aside that sale on the ground that the 
property was still vested in him. It was held 
by Bell, J. that on the order of discharge 
the property sold did not automatically re- 


. vest in the insolvent and so he had no right 


to sell the same without the permission of 
the Official Assignee. The learned Judge 
cited with approval the following passage 
from the decision in Tarakdas Dhar v. San- 
wr Kamar Malik, ILR (1937) 2 Cal 386 
at P. 393 :— 


“It is very difficult to see how it can 
Tightly be contended that once a particular 
item of property has vested in the Official 
Assignee by virtue of the operation of Sec- 
tion 17 of the Presidency Towns Insolvency 
Act that property can become re-vested im 
the insolvent without any other action on the 
part of the Official Assignee save an expres- 
sion of opinion that the property is of no 
value and that he does not propose to do 
anything in the way of attempting to make 
the property available for the creditors of 
the insolvent and that accordingly he is 
abandoning the property. Mr. Page, I think, 
realised the difficulty which confronted him 
in endeavouring to persuade us to accept the 
view that in Jaw there can be such an aban- 
donment of incorporeal or immoveable pro- 
perty by the Official Assignee as to bring it 
about that it becomes automatically ‘or by 
some sort of metaphysical proceess, as it 
were, re-vested in the insolvent either during 
the currency of his insolvency or after his 
discharge”. 

Kalichand Banerjee v. Jagannath Marwari, 
ILR 54 Cal 595 = (AIR 1927 PC 108) was 
a case where certain mortgaged property had 
vested in the Official Receiver under Sec. 16 
of the Provincial Insolvency Act and the mort- 
gagees brought a suit for foreclosure without 
making the receiver a defendant. The Judi- 
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cial Committee held that as the insolvent’s 
estate has vested in the Official Receiver any 
decision rendered in those proceedings will 
not bind the equity of redemption which has 
vested in the Official Receiver. 


7. The learned counsel for the appel- 
Tant places strong reliance on the decision in 
Sarvaraiyudu v. Kondalarayudu, 1961-1 Andh 
WR 92 = (AIR 1961 Andh Pra 219) as sup- 
porting the view taken by the Trial Court 
that as a result of the abandonment of the 
tighte to redeem by the Official Assignee, the 
plaintiff can maintain the suit for redemp- 
tion. In the above case the insolvent had 
failed to disclose his ownership to an item of 
property in the schedule of assets and after 
the annulment of his insolvency,.he filed a 
suit for recovery of that property from a 
third party on the ground of trespass. The 
question arose whether the suit was maintain- 
able. The Court expressed the view that the 
main object of vesting of the insolvent’s pro- 
perty in the Official Receiver being to realise 
the assets and distribute the proceeds among 
the creditors, if the Official Receiver closes 
or abandons the administration and no cre- 
ditor opposes such a course, the vesting order 
must be deemed to have worked itself out 
and the residue of the estate would natural- 
ly revert to the insolvent even without a 
specific’ order for revesting it, and that, in 
any event, the recovery of his property by 
the insolvent from a wrong doer would not 
be against the policy of the Insolvency Act 
and the doctrine that the vesting order 
divested the insolvent of all properties would 
not be a just ground for refusing the reco- 
very. In that case the court specifically 
found that the administration was either 
abandoned or closed by the Official Receiver 
long before the suit and that the vesting 
order was allowed to work itself out, and on 
the basis of these findings the court held 
the suit to be maintainable. This case refer- 
red with approval the decision in 7 Mad LW 
516 = (AIR 1918 Mad 294) but, however, 
chose to hold that the vesting order was al- 
lowed to work itself out by abandonment 
or closure of the administration by the Offi- 
cial Receiver Jong before the filing of the 
suit. With due respect, I am not in a posi- 
tion to see how a vesting order could work 
itself out in the manner contemplated by 
the learned Judges in that case. If the ad- 
ministration had been closed by the Official 
Assignee after all the creditors had been paid 
in full, the remaining property could be 
deemed to have revested in the insolvent in 
view of Section 76, even without a specific 
order to that effect either by the court or 
Official Assignee. But where the Official As- 
signee abandons the administration, he will 
be neglecting the statutory duties imposed on 
him under Sections 58 and 69 for the realisa- 
tion and distribution of the insolvent’s pro- 
perty, and he will be answerable to the In- 
solvency Court for such conduct. Section 61 
suggests that the vesting is not personal to 
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the Official Assignee for the time being but 
is to continue irrespective of the question as 
to who is the incumbent in the office of the 
Official Assignee. It is not, therefore, pos- 
sible to say that by acting in a manner cont- 
tary to the provisions of the Act, the Official 
Assignee could revest the property in the 
insolvent. It is well established that the 
effect of vesting a property in the Official 
Assignee is to make the Official Assignee the 
legal owner of the right, title and interest 
of the insolvent in the property. As a result 
of the vesting, the property ceases to be that 
of the insolvent who is divested of his rights 
with respect to the same and becomes the 
property of the Official Assignee. As has 
been held in Ramagopal Naicker v. Muthu- 
krishna Iyer, AIR 1957 Mad 1 the effect of 
vesting order is that so far as the properties 
are concerned, the insolvent completely goes 
out of the picture and his ownership therein 
ceases and the property becomes fully vest- 
ed in the Official Assignee. It is no doubt 
true that the effect of annulment of the ad- 
judication was to bring about the state of 
affairs as if there had never been an adjudi- 
cation. That will be the position if the court 
passes an order of unconditional annulment. 
But if the court, as in this case, passed a 
conditional order of annulment vesting thel 
property in the Official Assignee notwith- 
standing the annulment, it cannot be said 
that there is a complete annulment of thel 
adjudication. In the event of an uncondi- 
tional order of annulment, the insolvent is 
restored to the position as he was before the 
adjudication, both in relation to his creditors 
and with reference to his properties. But if 
the annulment is made conditional on the 
insolvent’s property vesting in the Official! 
Assignee, it is not possible to say that the 
insolvent is restored to the position as he 
was with reference to his properties. In this 
case the court has ordered annulment but 
directed the vesting of the property in the 
Official Assignee. By virtue of such vesting 
of the insolvent’s property in the Official As- 
signee the effects of insolvency are wiped out 
only partly and not completely. I am, there- 
fore, of the opinion that, in view of the spe- 
cific order of the court directing the conti- 
nuance of the property of the insolvent in 
the Official Assignee, it will not be open toj ` 
the Official Assignee to abandon or close the 
administration of the insolvent’s estate except 
as provided in the Act, having the result of 
Tevesting the property to the insolvent. Tol 
any event, the lower court having specifically 
found that there is no evidence of aban- 
donment of the closure of the administration 
of the insolvent’s estate by the Official As- 
signee in this case, the decision in 1961-1 


.Andh WR 92 = (AIR 1961 Andh Pra 219) 


cannot apply. 


8. As a result of the foregoing discus- 
sion, I find that the plaintiff is not entitled 
to maintain the suit for redemption, and it 
is only the Official Assignee in whom the 


366 Mad.  [Prs. 1-3] 


equity of redemption had vested who can sue 
for the said relief. The second appeal is 
therefore, dismissed, but without costs. No 


leave. 
Appeal dismissed. 


AIR 1973 MADRAS 366 (V 60 C 118) 
KAILASAM, J. 


P. Subramaniam, Petitioner v. S. Pacha- 
muthu and others, Respondents. 


Civil Revn. Petn. No. 2061 of 1971, D/- 
19-1-1972, to revise order of Election Court 
Pri. Dist. Munsif, Tiruchirapalli, in O. P. 
No. 43 of 1970. 

Index Note: — (A) Tamil Nadu Pan- 
chayats Act (35 of 1958), Secs. 20 (2), (5); 
25, 26 — As amended by Act (6 of 1968) — 
Name of person included im the final electo- 
ral roll of Panchayat —— Person elected as 
president of panchayat — His election cam- 
not be challenged on the ground that he had 
not attained age of 21 years om date of 
nomination — Election Tribunal cannot go 
into the question of disqualification. 

Brief Note: — (A) Where a person’s 
name has been rightly or wrongly included 
in the electoral roll and has not been revised 
under Section 20 (2) till the last date of the 
filing of the nomination, he shall be entitl- 
ed to vote at an election subject to other 
provisions of the Act. The right to vote is 
one conferred under the statute and the 
question that a person’s name has been 
wrongly included cannot be gone into after 
the stage mentioned in Section 20 (2) except 
in accordance with the provisions of Sec- 
tion 25. 

The disqualification can only be subject 
to two conditions, namely, subject to any 
revision of the electoral roll which might 
have taken place and subject to other pro- 
visions of the Act. The other provisions 
which enable the Tribunal to disqualify a 
person do not include the ground of a per- 
son not having attained the age of 21 years. 
The tribunal is not entitled to go into the 
question as to whether a person, whose name 
has been included, should be disqualified on 
the ground that he has not attained the age 
of 21. AIR 1970 Andh Pra 56 (FB) and 
AIR 1967 Mad 244, Dissented from. 

(Paras 5, 7, 14) 
Cases Referred: Chronological Paras 


AIR 1971 SC 1348 = (1971) 2 SCR 
611, Pampakavi Rayappa Belagali 
- v. B. D. Jatti 1, 
AIR 1971 SC 2123 = (1971) 2 SCC 
550, Wopansao v. N. L. Odyuo 
AIR 1970 SC 314 = (1970) 1 SCR 
839, Baidyanath Panjira v. Sitaram 


Mahto 
AIR 1970 SC 340 = (1970) 1 SCR 
845, Kabul Singh v. Kundan Singh 
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P. Subramaniam v. S. Pachamuthu (Kailasam J.) 


ALR 
AIR 1970 Andh Pra 56 = 1959-1 
Andh WR 52 (FB), Goverdhan 
Reddy v. Election Tribunal, Bapatla 7 
AIR 1968 Punj 1 = 69 Pun LR 
618 (FB), Rooplal Mehta v. Dhan 
Singh 11, 14 


AIR 1967 Mad 244 = 1966-2 Mad 
LI 560, Viswanathan v. Rangaswamy 7 
AIR 1963 SC 458 = (1963) 3 SCR 
479, B. M. Ramaswamy v. B. N. 
Krishnamurthy 
AIR 1954 SC 520 = 1955 SCR 267, 
Durga Shankar Mehta v. Raghuraj » 
Singh 
N. C. Raghavachari, N. S. Varadachari 
and K. Ramachandran, for Petitioner; K. 
Sarvabhauman and S. Narayanan, for Res- 
pondents. 


ORDER:— The question that arises in 
this petition is whether a person who had 
been a voter in the roll of panchayat and 
had been elected as the President of the 
Panchayat could be disqualified by the elec- 
tion court on the ground that on the date of 
nomination he had not attained the age of 21. 
So far as the fact whether the petitioner has 
attained the age of 21 on the date of nomi- 
nation, there is now no dispute for the find- 
ings of the lower court that the petitioner 
had not attained the age of 21 cannot be 
seriously disputed. Therefore the question 
arises whether on the finding that the peti- 
tioner had not attained the age of 21 years 
on the date of nomination and whether after 
his being elected as the President, he could 
be disqualified by the Election Court. 


2. The preparation of the electoral 
roll for the panchayat is by incorporating 
the electoral roll for the assembly constitu- 
ency, so far as the village, is concerned. 

3. Article 326 of the Constitution 
provides that “the elections to the House of 
the People and to the Legislative Assembly 
of every State shall be on the basis of adult 
suffrage; that is to say, every person who is 
a citizen of India and who is not less than 21 
years of age on such date as may be fixed in 
that behalf by or under any law made by 
the appropriate Legislature and is not other- 
wise disqualified under this Constitution or 
any law made by the appropriate Legisla- 
ture on the ground of non-residence, un- 
soundness of mind, crime or corrupt or ille- 
gal practice, shall be entitled to be register- 
ed as a voter at any such election.” The 
one specific requirement under this Article is 
that the person should not be less than 21 
years of age. Therefore, the inclusion of the 
petifioner’s name in the Assembly roll is not 
in accordance with the requirement of Arti- 
cle 326 of the Constitution of India. The 
provisions that relate to the preparation and 
publication of electoral roll and qualification 
for inclusion therein areincorporated in S. 20 
of the Panchayats Act. Section 20 (1) as 
amended under Tamil Nadu Act 6 of 1968 
is that every person who is qualified to be 
included in such part of the Electoral roll 
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for any Assembly constituency as relates to 
the village or town or any portion of the 
said village or town shall be entitled to be 
included in the electoral roll for the Pan- 
chayat, and no other person shall be entitled 
to be included therein. Whatever the posi- 
tion might have been before the amendment 
after the amendment only persons that are 
entitled to be included in the electoral roll 
are those who are qualified to be included 
and the section also provides that no other 
person shall be entitled to be included there- 
in. This section would therefore disentitle 
the ° person to be included in the 
roll of the Panchayat unless he is qua- 
lified to be included in the Assembly roll 
and therefore the inclusion of the petitioner’s 
name in the electoral roll of the Panchayat 
is not in accordance with Section 20 (1) of 
the Act. 


4. Having thus found in favour of 
the respondent, the question arises as to how 
and when the electoral roll could be revised 
or modified. Section 20 (2) enables the au- 
thorised officer to prepare and publish in 
such manner and at such times as the Gov- 
ernment may direct, the electoral roll for 
the panchayat. The proviso to this section 
states that no alteration to the electoral roll 
shall be published after the last date for fil- 
ing of nomination and before the notifica- 
tion of the results of election. The explana- 
tion provides that “the power conferred by 
this sub-section on the person so authorised 
shall include the power to omit in the man- 
ner and at the times aforesaid, from the elec- 
toral roll for the Panchayat published under 
this sub-section the name of any person who 
is dead or who is disqualified to be included 
in such part of the electoral roll for any 
Assembly constituency as relates to the village 
or town or any portion of the said village 
or town”. Sub-section (2) to Section 20 there- 
fore enables the authorised officer to prepare 
and publish in such manner the electoral 
roll and to modify and to omit names 
of persons who are not qualified to 
be included in the voters list. But the pro- 
viso states that no alteration to the electoral 
roll shall be published after the last date for 
the filing of nomination and before the noti- 
fication of the results of election. Thus, the 
proviso sets a deadline for correction of the 
electoral roll, i.e., the correction can only 
be made before the last date for filing of the 
nomination. The point that is contended by 
the respondent is that even though the last 
date for correcting the electoral roll has ex- 
pired the validity of the inclusion of a per- 
son’s name in the electoral roll can be ques- 
tioned on the ground that he is not qualified 
to be included in the electoral roll of the 
Panchayat. Section 20 (5) may also be refer- 
se to in this connection, which runs as fol- 
ows:— 


“Every person whose name appears in 
the electoral roll for the Panchayat shall 
so Jong as it remains in force and subject to 
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any revision thereof which might have taken 
place and subject also to the other provi- 
sions of this Act, be entitled to vote at an 
election; and no person whose name does 
not appear in such roll shall vote at an 
election”. 


5. This sub-section contemplates that 
a person whose name appears in the electoral 
roll of the Panchayat shall so long as it re- 
mains in force be entitled to vote at an 
election subject to two conditions laid down 
in the sub-section, viz., (1) subject to the 
revision thereof which might have taken 
place; and (2) subject to the other provisions 
of the Act. The provision as to revision 
of the electoral roll is provided for under 
Section 20 (2). So far as the other provi- 
sions are concerned, there is no indication 
that a person whose name has been wrongly 
included can be excluded from the electoral 
roll after the last date for filing of nomina- 
tion by amendment of the electoral roll. In 
my view, therefore, where a person’s name 
has been rightly or wrongly included in the 
electoral roll and has not been revised under 
sub-section (2) to Section 20 till the last date 
of the filing of the nomination, he shall be 
entitled to vote at an election subject to- the 
other provisions of the Act. It is not dis-| 
puted by the learned counsel for the respon- 
dent that there is any other specific provi- 
sion in the Act which could disable the per- 
son whose name has been included in the 
Panchayat electoral roll though erroneously 
from his right to vote. : 


6. This petition is filed for disquali- 
fying the petitioner who has been elected as 
the President on the ground that he bad not 
attained the age of 21 years on the date of 
nomination. Section 25 enumerates the dis- 
qualification of members and Section 26 pro- 
vides that subject to provisions of Section 28 
a member shall cease to hold office under 
any of the grounds mentioned in sub-sec- 
tion (a) to (j) of Section 26. This being 
an election petition questioning the validity 
of the election of the petitioner Section 25 
is applicable. Section 26 also will be applic- 
able because he has taken office. But none 
of the disqualifications mentioned refer to 
the requirement that the person should have 
attained the age of 21 years on the date of 
the nomination. So strictly the validity of 
the election cannot be questioned on any 
ground mentioned under Section 25 or 26 of 
the Act. 

7. Mr. T. R. Mani, the learned coun- 
sel for the respondent, submitted that one of 
the basic requirements of a person being in- 
cluded in the electoral roll of the assembly 
under Article 326 of the Constitution is that 
he should have attained the age of 21 years 
on such date as may be notified and that no 
person who is not qualified to be included in 
the electoral roll of the assembly can be 
included in the electoral roll of the Pan- 
chayat. Thus, want of qualification be- 
ing basic even though the name had not been 


368 Mad. [Prs. 7-13] 


omitted by the authorised officer under S. 20 
(2) within the time prescribed, he will not be 
entitled to vote. In support of his contention 
a decision of a Bench of this Court in Viswa- 
nathan v. Rangaswami, AIR 1967 Mad 244 
is cited. The Court held that where the 
electoral roll for the Municipality (that 
case related to municipal roll) infringed the 
Constitution in any respect, that part 
was void and was non est. The Full Bench 
of Andhra Pradesh in Govardhan Reddy v. 
Election Tribunal, Bapatla, AIR 1970 Andh 
Pra 56 (FB), has held that when a person has 
not completed the age of 21 years and when 
his name is registered in the electoral roll 
he suffers a constitutional disability and there- 
fore the very entry of his name in the elec- 
toral roll is null and void and is non est. 
This decision is given in relation to the elec- 
toral roll in the Panchayat. The two deci- 
sions cited are in support of the contention 
of the learned counsel for the respondent. 
But, I regret, I am not able to concur with 
the two decisions, for, in my view sub-sec- 
tion (2) to Section 20 and Section 25 would 
not enable the election court to go into the 
question when once the electoral roll had 
been finalised under Section 20 (2) and when 
the petitioner’s name continues to remain in 
the electoral roll without having been revis- 
ed and without coming under disqualification 
under any other provisions of the Act as 
stated in Section 25 of the Act. The right to 
vote is one conferred under the’ statute and 
the question that a person’s name has been 
wrongly included cannot be gone into after 
the stage mentioned in Section 20 (2) of the 
Act except in accordance with the provi- 
sions of Section 25 of the Act. 

8. The Supreme Court has repeated- 
ly held that when once the name of a person 
is properly included in the electoral roll and 
he is allowed to vote, such voting cannot be 
questioned before the Election Tribunal. In 
B. M. Ramaswamy v. B. M. Krishnamurthy, 
AIR 1963 SC 458, which related to an elec- 
tion under the Mysore Village Panchayats 
and Local Boards Act, the Supreme Court 
held that the Mysore Act proceeded on the 
basis that the voter’s list was final for the 
purpose of election, that the Act conferred a 
special jurisdiction on tbe Munsif to set aside 
an election and that he could do so only for 
the reasons mentioned in Section 13 (3) of 
that Act. The Supreme Court referred to 
Section 13 (3) (a) (d) (G) of that Act which 
related to the improper acceptance of nomi- 
nation and pointed out that there was no 
improper acceptance of the nomination of 
the person, for his name was in the list of 
the voters and be was qualified to be elected 
as a member of the Panchayat. It was also 
observed that there was no provision in that 
Act which enabled the High Court to set 
aside an election on the ground that, though 
the name of a candidate was in the list, it 
had been included therein illegally. 

. This decision has been referred t 
and followed by the Supreme Court in 
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Baidyanath Panjira v. Sitaram Mahto, AIR 
1970 SC 314, Kabul Singh v. Kundan Singh, 
AIR 1970 SC 340 and Wopansao v. N. L. 
Odyuo, AIR 1971 SC 2123. Baidyanath 
Panjira v. Sitaram Mahto, AIR 1970 SC 314 
telates to a case under the Representation of 
the People Act. The Supreme Court held 
that a fair reading of the various clauses in 
Section 27 (2) of the Representation of the 
People Act, 1950, would make it clear that 
the entries in an electoral roll of a consti- 
tuency, as they stood on the last date for 
making nominations for an election in that 
constituency should be considered as‘ final 
for the purpose of that election. 


10. In AIR 1970 SC 340, another 
case under the Representation of the People 
Act, the Supreme Court has held that, in 
view of the provisions of Section 62 of the 
Representation of the People Act 1951, read 
with Section 23 (3) of the 1950 Act, every 
person who is‘for the time being entered ın 
the electoral roll of a constituency as it stood 
on the last date for making nominations for 


- an election in that constituency is entitled to 


vote, unless it is shown that he is prohibited 
by any of the provisions of the Act from 
exercising his vote. Their Lordships observed 
that the relevant provisions of the Represen- 
tation of the People Act formed a com- 
plete code by themselves in the matter of pre- 
paration and maintenance of electoral rolls 
and that it was clear from the provisions 
that the entries found in the electoral roll 
were final and were not open to challenge 
either before a Civil Court or before a Tri- 
bunal which considered the validity of any 
election. 


11i. In Pampakavi Rayappa Belagali 
v. B. D. Jatti, AIR 1971 SC 1348, the Sup- 
reme Court held that the entire scheme of 
the Act of 1950 and the amplitude of its 
provisions showed that the entries made in 
an electoral roll of a constituency could only 
be challenged in accordance with the ma- 
chinery provided by it and not in any other 
manner or before: any other forum unless the 
question of violation of the provisions of the 
Constitution was involved. It will be noted 
that in this decision the Supreme Court re- 
fers to the powers of a tribunal under Sec- 
tion 100 (1) (d) (v) of the Representation 
of the People Act. The Supreme Court also 
approved of the decision of a Full Bench of 
the Punjab High Court in Rooplal Mehta v. 
Dhan Singh, AIR 1968 Punj 1 (FB) which 
related to the disqualification of a person, 
whose name was found in the electoral roll, 
as he had not attained the age of 21. 


12. To a similar effect are the obser- 
vations of the Supreme Court in AIR 1971 
SC 2123. 


13. So far as disqualification due to 
age is concerned, Durga Sankar Mehta v. 
Raghuraj Singh, AIR 1954 SC 520 deals with 
the question. That case was one under the 
Representation of the People Act and the 
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question was whether the Election Tribunal 
could go into the question whether a person, 
whose name was found in the electoral roll, 
could be disqualified on the ground that he 
had not attained the age of 21. The Sup- 
reme Court points out that the election should 
be held to be void on the ground of consti- 
tutional disqualification of the candidate and 
not on the ground that his nomination had 
been improperly accepted by the Returning 
Officer. The Supreme Court expressed the 
view that a case of this description would 
come under sub-section (2) (c) of Sec. 100 


of the Representation of the People Act, cor- . 


responding to the present Section 100 (1) (d) 
(iv) of the Act and would amount to hold- 
ing an election without complying with the 
provisions of the Constitution. The sub-sec- 
tion provides that, if the High Court is of 
opinion that there was non-compliance with 
the provisions of the Constitution or of this 
Act or of any rules or orders made under 
this Act, the High Court shall declare the 
election of the returned candidate to be void. 
Thus, under the Representation of the People 
Act, the question whether a person is disqua- 
lified as not having attained the age of 21 
years could be gone into under Section 100 
(1) (d) (iv) of the Act. This decision is re- 
ferred to in AIR 1971 SC 1348 where the 
Supreme Court affirmed the view that the 
Election Tribunal could declare the election 
to be void by applying sub-section (2) (c) of 
Section 100 of the Act. 


14. Mr. N. C. Raghavachari, learned 
counsel for the petitioner, submitted that 
the Supreme Court in AIR 1971 SC 1348 
referred to and approved the decision in AIR 
1968 Punj 1 (FB) which related to the ques- 
tion whether a person, whose name was 
found in the electoral roll, could be disquali- 
fied on the ground that he had not attained 
the age of 21. This case can be decided on 


the basis that there is no provision in the ` Cases 


Panchayat Act, which corresponds to Sec- 
tion 100 (1) (d) (iv) of the Representation 
of the People Act. On the other hand, Sec- 
tion 20 (5) of the Tamil Nadu Panchayats 
Act, 1958, provides that every person whose 
name appears in the electoral roll for the 
Panchayat shall, 
force and subject to any revision thereof 
which might have taken place and subject 
also to the other provisions of this Act, be 
entitled to vote at an election. As already 
stated, disqualification can only be subject 
to two conditions, mamely, subject to any 
revision. of the electoral roll which might 
have taken place and subject to the other 
provisions of that Act. The other provisions 
which enable the Tribunal to disqualify a 
person do not include the ground of a per- 
son not having attained the age of 21. In 
this view I am satisfied that the Tribunal is 
not entitled to go into the question as to whe- 
ther a person, whose name has been includ- 
ed, should be disqualified on the ground 
that he has not attained the age of 21. 
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15. The Civil Revision petition is al- 
lowed and the order of the Election Tribunal 
is set aside. 

Revision petition allowed. 


AIR 1973 MADRAS 369 (V 60 C 119) 
RAGHAVAN, J. 
Deivasigamani Udayar, 
Rajarani Ammal, Respondent. 
Civil Revn. Petn. No. 1050 of 1972, 
D/- 15-12-1972, against order of Addl. Sub- 
J., Cuddalore, D/- 29-3-1972. 
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Brief Note:— (A) In a suit by a wife 
against her .husband for separate residence 
and maintenance under Section 18 of the 
Act, where the relationship between the 
parties is admitted but the claim is contest- 
ed by the husband, the Court has jurisdic- 
tion to grant interim maintenance notwith- 
standing the absence of a specific provision 
in the Act. Whatever may be the ground 
urged by the plaintif in support of her 
claim for maintenance, the status of the 
parties being admitted, the grant of main- 
tenance ultimately is a matter of course. 
Bearing the general principles in view, name- 
ly the acts of Court including its delays 
ought not to prejudice and cause hardship 
to any party, the power to make an interim 
order is implicit, ancillary and a necessary 
corollary of the power to entertain a suit 
and pass final orders therein. AIR 1972 
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ORDER:— The husband who has been 
directed to pay interim maintenance to his 
wife is the petitioner herein. The wife filed 
O. S. No. 288 of 1970 in the Subordinate 
Judge’s Court, Cuddalore under Section 18 
of the Hindu Adoptions and Maintenance 
Act, 1956 against her husband for separate 
residence and maintenance on the ground 
that she and the defendant were leading a 
happy married life till the beginning of 
1969, that the defendant unlawfully con- 
tracted a second marriage on 18-6-1970, 
that she preferred a complaint under Sec- 
tion 494, Indian Penal Code in C. C. No. 290 
of 1970 before the Sub-Divisional Magis- 
trate, Villupuram and the respondent was 
convicted for the offence of bigamy and 
that ever since the husband has been adopt- 
ing an unnatural attitude and is extremely 
antagonistic in his behaviour towards her 
and that it is practically impossible for her 
to live with her husband any longer. On 
these allegations, the wife claimed mainten- 
ance at Rs. 1000/- a month. She also filed 
I. A. No. 331 of 1971 for interim mainten- 
ance at the same rate. The husband in his 
counter contested the claim of the wife for 
separate residence and maintenance and he 
also contended that she is not entitled to 
interim maintenance and that in any event, 
the claim of Rs. 1000/- made against him 
is arbitrary, and excessive. The learned 
subordinate Judge allowed the application 
of the wife and directed the defendant to 
pay interim maintenance at Rs. 250/- per 
month. Against this order the present revi- 
sion petition is filed by the husband. 


2. Sri R. S. Venkatachari, learned 
counsel for the petitioner contends that no 
interim maintenance could be ordered in a 
suit for maintenance under Section 18 of 
the Hindu Adoption and Maintenance Act, 
1956. In support of his contention he re- 
lied upon the recent judgment of a Division 
Bench of the Andhra Pradesh High Court 
reported in Garivelli Appanna v. Gorivalli 
Seethamma, AIR 1972 Andh Pra 62. Chin- 
nappa Reddi, J., who delivered the judgment 
on behalf of the Bench in the said case 
held that inherent powers of Court recog- 
nised by Section 151, C. P. C., cannot ex- 
tend to substantive rights of the parties and 
that in an interlocutary application upon 
matters awaiting adjudication in the suit 
no interim provision could be made. In the 
result the learned Judge held that where the 
suit is for maintenance under Section 18 of 
the Act, no order of interim maintenance 
could be made. The learned Judge further 
referred to Section 18 of the Act and held 
that the said provision or any other provi- 
sion does not authorise the award of interim 
maintenance pending determination of rights 
to maintenance which is in contest in the 
suit. The facts in the above case are that 
in answer to the wife’s application for 
maintenance, the husband contested the very 
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tight to maintenance in the suit and in the 
circumstances the learned Judges held that 
no interim maintenance could be ordered. 
The learned Judges referred to a decision of 
this Court reported in Abdul Rehman ~v. 
Tajunnissa Begum, AIR 1953 Mad 420, the 
decision of a Division Bench consisting of 
Rajamannar, C. J. and Venkatarama Aiyar, 
J. Venkatarama Aiyar, J., who delivered 
the judgment on behalf of the Bench ob- 
served at page 421 as follows: 

“Thus there is overwhelming authority 
for the position that when the claim made 
in the plaint is contested, the Court hås no 
inherent jurisdiction to grant ‘relief until 
that claim is determined on its merits and 
that can only be by the final hearing in the 
suit. To grant any relief in an interim ap- 
plication would be to grant the relief which 
can properly be granted only by the ultimate 
determination in the suit and the decree fol- 
lowing thereon. The Civil Procedure Code 
confers certain powers on the Court to grant 
relief in interim proceedings such as for 
example, power to issue injunctions, attach- 
ments before judgments or appointment of 
Receivers. Where such a relief is claimed 
the Code prescribes the conditions on which 
such relief could be granted. But apart from 
such powers, there is no inherent jurisdic- 
tion in Courts to grant interim relief which 
properly ought to be granted only by the 
decree after determination of the points in 
controversy. We are accordingly of opinion 
that the order of the learned Judge grant- 
ing interim relief in the suit in which the 
claim of the plaintiff is hotly contested, was 
without jurisdiction. In the result, the 
appeal will be allowed and the Order of the 
learned Judge will be set aside.” 


In that case also the husband denied the 
marriage and his liability to maintain the 
wife and this circumstance explains the 


. ultimate conclusion of the learned Judges in 


refusing to order interim maintenance pend- 
ing the suit. The next decision referred to 
is K. S. Subramania Iyer v. Padmavathi 
Ammal, AIR 1954 Tray Co 123, where a 
single Judge of the Travancore Cochin High 
Court ordered interim maintenance on the 
admission of the parties. In Muniammal v. 
Ranganatha Nayagar, AIR 1955 Mad 571, 
Ramaswami, J., referring to AIR 1953 Mad 
420, held that the said decision cannot be 
considered as an authority refusing interim 
relief in all cases of maintenance or parti- 
tion etc., where vague and general allega- 
tions are made denying the plaintiff’s claim. 
In the case before Ramaswami, J., the 
marriage was not disputed. Under those 
circumstances, the learned Judge held that 


. the decision in AIR 1953 Mad 420, is not 


an impediment in granting interim mainten- 
ance in all cases where the plaintiff, (the 
established a substantial prima 
facie case and if her status and right to 
claim relief are not hotly contested with a 
wealth of details, volume of prima facie evi- 
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dence, documentary or circumstantial. In 
Basavarajappa v. Basavannappa, AIR 1959 
Mys 152, which related to a son’s claim 
against the father for maintenance and the 
father’s denial that the plaintiff is his son, 
the claim for interim maintenance by the 
son was negatived. Similarly in Venkatarat- 
nam v. Kamala, AIR 1960 Orissa 157 where 
the wife claimed interim maintenance in a 
suit for maintenance as no prima facie case 
was established and the claim was hotly 
contested by the husband, interim mainten- 
ance was negatived. In Jain v. Jain, AIR 
1968. Cal 405, this question was considered 
elaborately. The head note in the said judg- 
ment brings out the ratio of the decision. 
The head note is as follows:— 


“The Court can pass an order granting 
interim maintenance to the wife while the 
suit for arrears of maintenance and future 
maintenance instituted by her is pending, 
when the wife succeeds in establishing a 
prima facie case with overwhelming docu- 
mentary evidence in the handwriting of the 
husband describing or addressing her to be 
a wife. Mere denial of relation with plain- 
tiff unsupported by any evidence on behalf 
of the husband as opposed to assertion by 
the wife supported by corroborative photo- 
graphic evidence and corroborative docu- 
mentary evidence in the handwriting of the 
husband tilts the scale in favour of the wife 
and proves the prima facie case which 
merits interim relief in favour of the wife 
in aid of the suit. When the jurisdiction of 
the Court is attracted by filing a suit, the 
Court has power to make interlocutory 
orders in aid of the suit. Denial of status 
does not take away the jurisdiction of the 
Court. Interim maintenance is not an act 
of exercise of inherent jurisdiction. Interim 
maintenance is granted as an interlocutory 
relief in the suit.” 


3. In the present case, it is clear that 
the plaintiff and the defendant are husband 
and wife. That they were living together 
amicably until shortly before the suit is not 
in dispute. Whatever may be the ground 
urged by the plaintiff in support of her claim 
for maintenance, the status of the parties 
being admitted, the grant of maintenance 
ultimately is a matter of course. Bearing the 
general principles in view, namely the acts 
of court including its delays ought not to 
prejudice and cause hardship to any party, 
the power to make an interim order is im- 
plicit, ancillary and a necessary corollary of 
the power to entertain a suit and pass 
final orders therein. In that view, I consider 
that the order providing interim maintenance 
to a wife in a suit for maintenance is justi- 
fied. The mere fact that Section 18 of the 
Act does not make a provision for grant- 
ing interim maintenance cannot negative the 
claim for interim maintenance. In dealing 


with the powers of the appellate tribunal 
under the Motor Vehicles Act, where a 
contention was raised that the appellate 
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Tribunal has no power to grant an interim 
relief as there is no specific provision in the 
enactment itself, Rajagopala Aiyangar, J., 
in Swaranambikai Motor Service v. Wahita 
Motor Service, (1950-2 Mad LJ (SN) 12) 
upheld the power of the Tribunal and held 
that even to cases before tribunals exercising 
quasi judicial powers, the power to grant 
interim relief always exists. This is an a 
fortiori case where the question arises in a 
suit in a civil Court. I therefore consider 
that the absence of a specific provision in 
the Hindu Adoptions and Maintenance Act, 
1956, is immaterial and that the civil Court 
has jurisdiction to grant interim mainten- 
ance. 


4, Sri R. S. Venkatachari, learned 
counsel for the petitioner contends that the 
quantum of maintenance of Rs. 250/- is 
high. The learned Subordinate Judge has 
exercised his discretion in fixing the quantum 
of maintenance at Rs. 250/- and I am not 
inclined to interfere - with that discretion. 
The suit is of the year 1970. I direct the 
Subordinate Judge to dispose of the suit 
before the closing of the Court for summer 
recess. There will be no order as to costs. 


Petition dismissed. 
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K. A. Mathialagan, Petitioner v. 
P. Srinivasan and others, Respondents. 


Writ Petn. No. 3137 and 3445 of 1972, 
D/- 27-2-1973. 

Index Note:— (A) Constitution of India, 
Art. 174 — Summoning of Assembly by 
Governor after prorogation does not create 
any special situation —— No member of 
Assembly can intercept Speaker’s scheme of 
conduct of proceedings especially if such 
interruption is contrary to the mandate issu- 
ed by tbe Governor under Article 175 (2). 
(X-Ref:— Art. 175) — (X-Ref:— Tamil 
Nadu Legislative Assembly Rules, R. 2 (g) 
— ‘Session’). 

Brief Note:— (A) The Assembly if 
summoned after prorogation does not create 
any special situation other than the normal 
session. One of the constitutional respon- 
sibilities of the Governor of a State is to 
summon an Assembly after he prorogues it. 

(Para 9) 

No doubt, itis for the Speaker to 
preside over the summoned Assembly and 
transact the business. But that is not an 
indicia to sustain the conclusion that no one 
member present in the Assembly has the 
right to intercept his scheme of conduct of 
the proceedings if it is in consonance with 
the mandate issued by the Governor under 
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Article 175 (2). The message of the Gov- 
ernor, which is a directive to all concerned, 
is a mandate for the conduct of the pro- 
ceedings of the Assembly. (Para 9) 


Held, that the censure motion against 
the Ministry which was allowed by the 
Speaker to be moved was not within the 
periphery of the message sent by the Gov- 
ernor and as such it could not be taken up 
for discussion under R. 21 (2). AIR 1960 
SC 1186, Rel. on. (Para 9) 

Index Note:— (B) Constitution of India, 
Art. 179 (c) — Removal of Speaker — — 
«Majority of members of the assembly” 
Meaning. 

Brief Note :—— (B) The majority referred 
to in Article 179 (c) for passing a resolu- 
tion to remove the speaker refers to the 
members present in the House and not to 
all the then members of the House. 

(Para 16) 


Index Note:— (C) Constitution of 
India, Art. 226 — Writ against legislative 
body — Internal proceedings of the House 
cannot be interfered with by Courts — 
Article 212 (1) operates as a bar. (X-Ref:— 
Constitution of India, Art. 212). 


Brief Note:— (C) Over its own internal 
proceedings the jurisdiction of the House is 
exclusive and absolute and cannot be inter- 
fered with by Courts. (Para 19) 

The Legislative Assembly of a State is 
the fountain source of its power and the 
rules framed under Article 208 being the 
creatures of such power are susceptible to 
modification or deviation at the discretion of 
the majority of the members of the Assemb- 
ly. The power to make a rule implies a 
power to deviate from the rule if the exi- 


gencies of circumstances require. (Para 19) 
Thus where atthe time when the 
motion for removal of the Speaker was 


taken up for consideration in the State 
Assembly the Deputy Speaker was put in 
office as a substitute for the Speaker and 
the Deputy Speaker conducted the proceed- 
ings resulting in the challenged resolution 
of the assembly; those were all matters 
which the Assembly had the privilege to 
deal with and decide upon. Departure from 
the rules of procedure laid down by itself 
could not render its responsibility to be 
scrutinised by any external authority even 
if there has been any irregularity in the 
procedure adopted by the House. 

(Paras 24, 25) 


Index Note:— (D) Constitution of 
India, Art. 212 (2) — “Officer or member 
of the legislature? — Immunity from legal 
proceedings, 

Brief Note:-—- (D) It is only in a case 
where the officer of the Legislature of a 
State in whom powers are vested by or 
under the Constitution for carrying on, re- 
gulating procedure or conduct of business 
he shall not be subject to the jurisdiction of 
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any Court in respect of the exercise by 
him of those powers. ~ (Para 27) 


Where the Secretary of the Legislature 
is exercising certain ministerial functions in- 
side the House and he has been summoned 
under the writ to state what happened in- 
side the Legislature, it cannot be said that 
in the exercise of such official duties he was 
one who was exercising powers vested in 
him by the Constitution for regulating the 
procedure or conduct of business or for 
maintaining order therein. (Para 27) 


Index Note:— (Œ) Constitution of India, 
Articles 180 (2) and 181 (1) — Resolution 
for removal of Speaker under consideration 
in Assembly — Speaker, though present, is 
deemed to be constitutionally absent and he 
cannot, therefore, preside. 


Brief Note: — (E) A resolution for the 
removal of the Speaker becomes operative 
when a notice of motion for the removal of 
the Speaker is given and is taken up for con- 
sideration. Eo instanti when such a resolu- 
tion comes up for consideration there is 
deemed vacancy under the provisions of the 
Constitution and the Speaker even though he 
is physically present is said to be constitu- 
tionally absent and cannot therefore be the 
presiding officer of the Assembly from that 
moment. Therefore anything done by him 
in the capacity as Speaker, when he could 
not occupy the constitutional office during 
the time when the motion for his removal 
was under consideration, is a nullity and has 
no legal force or recognition. (Paras 14, 15) 
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RAMAPRASADA RAO, J.:— In these 
two writ petitions the petitioner is seeking 
a writ of Mandamus for a direction to the 
respondents 1 to 5 not to interfere in any 
manner with his right to continue to func- 
tion as Speaker of the Tamil Nadu Legis- 
lative Assembly and also for a preventive 
injunction restraining the first respondent, 
the Deputy Speaker of the Assembly, from 
functioning as Speaker thereto, and by way 
of a consequential relief asks for the quash- 
ing of the notification published in the Tamil 
Nadu Government Gazette Extraordinary No. 
403 dated 2-12-1972 in Memo No. 22223/72- 
1 T. N. L. (B) Legislative Assembly IT 
No. 676(a) of 1972, notifying the petitioner 
as having been removed from the Office of 
the Speaker of the Tamil Nadu legislative 
Assembly. 


2. Before the relevant facts as reflect- 
ed in the affidavits filed by the parties are 
dealt with, certain events anterior to the con- 
troversial date, when the petitioner claims 
that his right to occupy the seat as Speaker 
of the Assembly has been taken away, have 
to be noticed. During the General Elections 
jn 1971 the Dravida Munnetra Kazhagam as 
a party was returned to power with a strength 
of 185 in the House of the Tamil Nadu As- 
sembly as against the total strength of 235. 
The petitioner was one of the officers of the 
State Legislature chosen by the Assembly of 
the State to be the Speaker thereto and the 
first respondent as the Deputy Speaker there- 
of. In October, 1972, due to a rift in the 
party, some members including Sri M. G. 
Ramachandran, left the Party and formed a 
new party known as Anna Dravida Munnetra 
Kazhagam party. As early as 30-10-1972, 
two members of the Dravida Munnetra 
Kazhagam party gave notice of removal of 
the Speaker soon after the rift as above in 
the party. On 13-11-1972, the Assembly met 
in its usual session with the petitioner in the 
Chair as its Speaker. There were inter alia 
two motions which were to be discussed on 
that day. One such motion was a no con- 
fidence motion against the Government and 
the other for the removal of the Speaker 
himself. But the petitioner as such Speaker 
adjourned the Assembly to 5-12-1972. On 
the same day it appears that 183 members 
belonging to different political parties request- 
ed by means of a signed petition that the 
Speaker should resign at once since he had 
already lost the confidence of the majority 
of the Assembly. By then the Dravida 
Munnetra Kazhagam party was of the con- 
firmed view that the speaker was actively 
participating with Sri M. G. Ramachandran, 
who for all practical purposes left the Dravida 
Munnetra Kazhagam party by then. In view 
of the pendency of the several important legis- 
Jative businesses including financial matters, 
the Governor, exercising his powers under 
Art. 174 (2) of the Constitution of India, 
prorogued the Assembly on 14-11-1972, ob- 
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viously for the purpose of enabling him to 
issue an urgent Ordinance. 


The petitioner apprehending inconveni- 
ence filed on 16-11-1972 W. P. No. 2968 of 
1972 challenging the order of prorogation on 
the ground of lack of good faith. Two 
other members of the Assembly thereafter 
joined the petitioner in such a common cause 
and questioned the right of the Governor to 
prorogue the Assembly. After the proroga- 
tion, on 16-11-1972, Sri N. Veerasami and 
a few others gave notice of resolution for 
the removal of the speaker to the Secretary 
of the Legislative Assembly, which was ad- 
mittedly received by the petitioner. Whilst 
this was the position, the Governor on 28-11- 
1972, in exercise of his powers under Arti- 
cle 174 of the Constitution summoned the 
Assembly to meet on 2-12-1972. On 29-11- 
1972, the Governor sent a message to the 
Assembly under Art. 175 (2) listing the busi- 
ness to be transacted by the Assembly and 
requiring the Assembly inter alia to consider 
with all convenient despatch any other busi- 
ness for which notice had been given under 
the Tamil Nadu Legislative Assembly Rules. 
I have already referred to one such notice 
of resolution for the removal of the Speaker 
given by some members on 16-11-1972. The 
writ petitions filed by the. petitioner and some 
of the other members of the Assembly came 
up for hearing before a Full Bench of this 
Court and judgment was reserved thereon on 
30-11-1972. As the Assembly was summon- 
ed by the Governor on 2-12-1972, the matter 
was set for being spoken to and in the pre- 
sence of all parties the learned Judges of 
the Full Bench made it clear that the reser- 
vation of the judgment in the earlier Full 
Bench case did not preclude the Assembly 
from meeting on 2-12-1972, but such pro- 
ceedings would however be subject to the 
result of the judgment in that case. The Full 
Bench subsequently dismissed the writ peti- 
tions. 


On 2-12-1972, a notice of censure motion 
was given’ as against the Ministry. An 
attempt was made by the leader of the House 
to dispense with the question hour, but he 
could not succeed. At about 12 o’clock 


on 2-12-1972, when the petitioner an- 
nounced that the question hour was 
over, the  petitioner’s case is that he per- 


mitted Sri M. G. Ramachandran to speak 
on the censure motion which was admittedly 
not a motion included in the message sent 
by the Governor and which could not have 
been included as the notice was itself given 
only in the morning of 2-12-1972. The case 
of the contesting respondents however is that 
at‘12 noon, when the question hour was over, 
Sri N. Veeraswami stood up and wanted that 
his motion for the removal of the Speaker 
be taken up as such a motion came within 
the purview of item 8 in the message sent 
by the Governor as above. As by then the 
House was aware that nearly 183 members 
of the Assembly were not in favour of the 
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Speaker occupying the office, the leader of 
the House moved a resolution in accordance 
with Art. 181 to the effect that the Deputy 
Speaker should preside over the House as the 
House has taken up the resolution for the 
removal of the Speaker from his office and 
the same was under consideration. At the 
behest of the leader of the House, the Deputy 
Speaker, who has been made a party to these 
proceedings but who has not chosen-to file 
a counter affidavit but raised a privilege in 
himself not to be subjected to the jurisdic- 
tion of this Court, occupied the Chair and 
obtained a mandate from the House enabling 
him to occupy it. 


It was at this stage that the leader of 
the House moved another motion under 
Rule 344 of the Tamil Nadu Legislative 
Assembly Rules, for the suspension of the 
latter part of Rule 53, namely, the circula- 
tion of the resolution of removal of the 
Speaker by the Secretary to all the members 
of the Assembly, together with an intima- 
tion about the date appointed for its discus- 
sion. It is claimed that this resolution was 
also carried by an overwhelming majority. 
Thereafter the Deputy Speaker sought the 
leave of the House to move the resolution 
for the removal of the Speaker given notice 
of by Thiru Veerasami and others and ob- 
tained the leave of the House to consider the 
same. It is said that Thiru Veerasami spoke 
on the resolution. After this speech it is 
claimed that no member stood up or re- 
quested the Deputy Speaker to permit him 
to speak on the motion, nor did the petitioner 
or any of the members of the Opposition 
Parties seek the leave of the Deputy Speaker 
to speak on the motion of Thiru Veeraswami. 
It was in such situation that the motion was 
put to vote and was carried by a voice vote. 
The result was that the resolution for the 
removal of the Speaker which was taken up 
for consideration and which was ultimately 
moved and discussed on the floor of the 
House as a resolution to remove the speaker 
was accepted by the Assembly and the Speaker 
is said to have been removed from his office. 


3. The above sequence of events are 
not accepted by the petitioner. According to 
him, there was no valid notice of motion for 
his removal on the date when the Assembly 
met, which could be tabled for consideration 
by it. His case is that he allowed a no con- 
fidence motion against the Ministry, given 
notice of by Thiru M. G. Ramachandran and 
others, to be discussed, as, according to him, 
they sought leave under Rule 55 to move 
the same. As already stated, the censure 
motion was given notice of only on 2-12- 
1972. This was not one of these motions 
which could be taken up for consideration 
as it did not squarely and patently come with- 
in any one or the other of the subjects of 
discussion itemised by the Governor in his 
message. Nevertheless the petitioner allow- 
ed the belated censure motion moved by 
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Thiru M. G. Ramchandran and is said to 
have obtained the leave of the House to 
move the same and permitted the mover to 
speak thereon. There was pandemonium at 
that stage and it was only during such a 
confusion that Thiru Veerasami referred to 
a Memorandum sent to the Speaker as hav- 
ing been given by 184 members and his own 
resolution for the removal of the Speaker 
and wanted that it should be given preference 
and that the said resolution for the removal 
of the Speaker should be set for considera- 
tion forthwith. 


The petitioner’s case is that the 3rd res- 
pondent (leader of the House) interrupted 
and claimed that the Ministry was not afraid 
of the censure motion, but in view of the 
fact that a majority of the members were 
for the resignation of the Speaker as also a 
specific motion for his removal was under 
consideration, the petitioner should not oc- 
cupy the Chair and the Deputy Speaker 
should be placed therein. There was an 
uproar and loud protest when the Deputy 
Speaker occupied the Chair and started con- 
temporaneously along with him and when 
factually Thiru M. G. Ramachandran was 
on his legs and was speaking on the censure 
motion. His case is that the Deputy Speaker 
strategically occupied the Chair without law- 
ful authority and the subsequent resolution 
allowed to be moved by him to dispense 
with a part of R. 53 would be tantamount to 
a parallel proceeding undertaken by the 
Deputy Speaker when the Speaker was law- 
fully functioning and occupying the Chair 
as an officer for the State Assembly. The 
petitioner would complain that during the 
tense situation as above there was nothing 
but uproar and pandemonium inside the As- 
sembly and no one including the Secretary 
of the Legislative Assembly would listen to 
the directions of the petitioner. 


According to the petitioner, it was all 
a pre-arranged scheme by the members of 
the Ruling party and the motion for his 
removal was not even put to vote as is nor- 
mal. His case is that on 2-12-1972, after 
having been apprised of the proposed resolu- 
tion for his removal from the office he had 
convened the Business Advisory Committee 
to meet at 1-30 p.m. on that date so as to 
fix a date for discussion on the resolution 
for his removal. It is said that the petitioner 
continued to occupy the Chair and was func- 
tioning as Speaker and he directed the ex- 
punging of the various proceedings illegally 
conducted by respondents 1 to 3. Lastly the 
petitioner’s case is that as nothing but pande- 
monium prevailed inside the House he had 
to adjourn it to Monday 4-12-1972 and retire 
from the Assembly along with Thiru M. G. 
Ramchandran and others. The petitioner 
sets up a conspiracy between respondents 1 
to 3 and is emphatic that there were two 
parallel proceedings inside the Assembly and 
that whilst he was functioning as Speaker the 
first respondent as Deputy Speaker could not 
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constitutionally functions as the Officer in 
charge of the Assembly as if a vacancy or 
absenteeism has occurred in that office. The 
petitioner having learnt that a resolution for 
his removal which was under consideration 
ripened into a discussion and that he was 
ultimately removed resulting in the Gazette 
Extraordinary dated 2-12-1972 being issued 
confirming such removal, has come up to 
this Court with these writ petitions challeng- 
ing the entire proceedings, the conduct there- 
of and the resultant decisions arrived at 
therein as being irregular and illegal and 
constitutionally ineffective and therefore prays 
for the rules under Art. 226 as already stated. 


4. Mr. N. C. Raghavachari counsel 
for the petitioner, raised several contentions 
which we desire to catalogue for purpose of 
convenience. He would say that there was 
at no time any vacancy in the office of the 
Speaker nor was there a physical absence 
of the Speaker from the sitting of the As- 
sembly on 2-12-1972, that the resolution for 
the removal of the Speaker from his office 
could be deemed for any purpose to be 
under consideration only when the prescrib- 
ed rules of the Tamil Nadu Legislative As- 
sembly framed under clause (1) of 
Art. 208 of the Constitution of India are 
complied with; that in particular there has 
not been a strict or substantive compliance 
of the rules in Chapter IX of the Assembly 
Rules which provides for resolution for the 
removal of the Speaker or Deputy Speaker; 
that in the absence of a date and time being 
fixed by him in consultation with the Leader 
of the House for the discussion of such a 
notice of resolution, the resolution moved 
by Thiru N. Veerasami and others cannot 
be said to be a valid resolution at all for the 
removal of the petitioner from his office, nor 
could it be said that such a resolution was 
under consideration at any time on 2-12- 
1972. His second contention is, if an As- 
sembly is prorogued at the mandate of the 
Governor and if he resummons the same in 
exercise of his powers under Art. 174 (1) and 
since a message under Art. 175 (2) within 
such a session is a special one and the 
Speaker as the supreme authority entitled to 
preside over such a session has the sole and 
exclusive right to transact the business as 
mandated in the message, to commence the 
same as he desires and to conclude it as he 
wishes, and if once the Speaker in such a 
Session commences business in a manner 
deemed fit by him, no other member of the 
Assembly including the Leader of the House 
has the right to intercept the conduct and 
flow of such proceedings; that in the context 
when the speaker allowed Thiru M. G. Rama- 
chandran to move the subject on the censure 
motion against the Ministry, any pegging into 
such a process either at the instance of the 
Leader of the House or any other member 
of the House is illegal and in consequence 


the resultant decisions taken by such an in- 
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tercepted but illegal activity is also void and 
has to be corrected by judicial process. 


Furthering his contention it was urged 
that every act of the Deputy Speaker, com- 
mencing from the moment when he purport- 
ed to occupy the Speaker’s chair as if there 
was a vacancy or absenteeism for the purpose 
of conducting that day’s proceedings, includ- 
ing the allowance of the resolution for the 
removal of the Speaker, securing the leave 
of the House for its consideration and ulti- 
mately securing a resolution from the House 
to remove the Speaker, are all in the hotchpot 
of illegality and therefore null and void. 
Thus highlighted it is said that the entire 
proceedings are not protected under Art. 212 
of the Constitution or from judicial scrutiny 
by virtue of a due process taken and initiat- 
ed by the aggrieved party under the normal 
tule of law. Learned counsel for the peti- 
tioner further said that item 8 of the message 
sent by the Governor itemising the subjects 
to be discussed on 2-12-1972 could not in- 
clude the motion for removal of the Speaker 
and for a greater reason it could not engulf 
a motion which requires a date to be fixed 
in accordance with Chapter IX of the Tamil 
Nadu Legislative Assembly rules. It is for 
the Speaker to control the business to be 
undertaken by the House and he cannot be 
persuaded to take up the agenda in accord- 
ance with the wish of the House, may it be 
at the instance of the majority members as- 
sembled in the House. According to the 
petitioner, there was no valid notice of 
motion for his removal, and even if there 
was one, it lapsed by efflux of time. In any 
event, the non-observance of the prescription 
in R. 53 of the Legislative Assembly Rules 
would amount to a violation of the intention 
of Art. 179 (c) read with the proviso thereto. 
It was also said that the expression ‘the then 
members of the Assembly’ in Art. 179 (c) 
has a special signification and that a resolu- 
tion of far-seeking importance ought to have 
been accepted by a majority of all the mem- 
bers of the House whether present or not. 
Lastly it was said that the Speaker was not 
allowed to speak and take part in the pro- 
ceedings of the Legislative Assembly while 
the resolution for his removal from office was 
considered by it. 


5. Countering these contentions Mr. 
M. K. Nambiyar, appearing for the con- 
testing respondents, after tracing the powers, 
privileges and immunities of the Legislature 
and referring to the specific powers of the 
Governor in the matter of prorogation and 
summoning of the Assemblies, forcibly con- 
tended that every contention of the petitioner 
in so far as it has an impact on the pro- 
ceedings inside the Assembly, is beyond the 
judicial review and Art. 212 of the Constitu- 
tion places such subjects beyond the pale of 
questionability by any authority including a 
Court on the basis of any alleged irregularity 
of procedure therein. He would state that 
the office of Speaker is a creature of the 
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Assembly and as all questions in the As- 
sembly have to be decided by a majority 
and as in a democratic process the rule of 
majority has to prevail on any subject, and 
if the mandate of the House is that the 
Speaker was no longer acceptable to them 
and cannot hold the office, and as the office 
itself is held during the pleasure of such 
‘majority, the petitioner cannot even be said 
to be'an aggrieved or affected person who 
can agitate the same under Art. 226 of the 
Constitution. On the merits, it was said that 
there was a valid resolution which could 
be taken up by the Assembly after being 
summoned at the behest of the Governor and 
such a valid resolution for the removal of 
the Speaker was considered after securing 
the leave of the House and on such con- 
sideration the resolution to remove the spea- 
‘ker was made at the instance of the majo- 
‘rity of the members present in the Assembly 
that the majority of all the then’ members 
of the Assembly, referred to in Art. 179 (c), 
obviously would refer to those members pre- 
sent in the Assembly when the resolution is 
discussed. 


He would also state that Rule 53 is sub- 
ject to Art. 175 (2) of the Constitution and 
that if under the message tabled by the 
Governor for discussion by the Assembly in- 
cludes a subject which in turn takes into its 
fold a notice of motion for the removal of 
the Speaker, then to that extent the applica- 
tion of Rule 53 and the fixation of a date 
for discussion of the motion by the Speaker 
would sink into insignificance and non- 
adherence to such a rule which is basically 
and foundationally procedural would not 
-affect the decision taken by the majority of 
the members in the Assembly on such a sub- 
ject. In any event it was stated that the 
House as the ultimate repository of power 
to frame their rules touching the conduct of 
the business inside the Assembly, has the 
power to deviate thereafter and any such 
deviation could only be characterised as an 
irregularity which would not in any manner 
vitiate the proceedings. Factually it was said 
that the message issued by the Governor was 
scrutinised by the Speaker himself and should 
be therefore deemed that the petitioner as 
Speaker had notice of such resolutions of 
which notice has been given under the Legis- 
lative Assembly Rules. It was said that one 
such notice of motion which was validly re- 
ceived and which could be discussed in the 
Assembly on 2-12-1972 was a resolution for 
the removal of the speaker. He therefore 
seeks for the discharge of the rule nisi. 


6. It is convenient at this stage to 
refer generally to the powers and privileges 
of State Assemblies and the characteristics 
inhered in the office of the speaker chosen 
by such an Assembly. Article 189 (1) en- 
ables the House of the Legislature of a State 
to determine all questions arising before it 
at any sitting by a majority of votes of the 
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members present and voting, other than the 
Speaker or a person acting as such. Regard- 
ing the Speaker or the person acting for 
him he shall not vote in the first instance, but 
shall have and exercise a casting vote in the 
case of an equality of votes. There is how- 
ever an exception to this rule which envisages 
the contingency of a contrary provision in 
the Constitution itself. Article 208 (1) deal- 
ing with the general procedure, enables a 
House of the Legislature to make rules for 
regulating subject to the provisions of the 
Constitution, its procedure and the conduct 
of its business. It is in exercise of «such 
powers that the Tamil Nadu Legislative As- 
sembly Rules have been framed. Article 174 
compels the Governor to summon from time 
to time the House of the Legislature of the 
State to meet at such time and place as he 
thinks fit, but the intermittent period not ex- 
ceeding six months. He has the right to 
prorogue the House or dissolve the Assembly 
under Art. 174 (2). Under Art. 196 (3), a 
pending Bill in the Legislature of a State 
shall not lapse by reason of the prorogation 
of the house. . This is a departure from the 
English convention inasmuch as the proroga- 
tion of the House does not affect the busi- 
ness pending before the Legislature at the 
time of prorogation (Purushothaman v. State 
of Kerala, AIR 1962 SC 694 at p. 700). 


“Session” has been defined in the Tamil 
Nadu Legislative Assembly rules as the period 
of time btween the first meeting of the As- 
‘sembly upon the summons of the Governor 
under Art. 174 (1) of the Constitution and 
its prorogation or dissolution under Cl. (2) 
thereof. Rule 13 while stating that the ses- 
sion of the Assembly is terminated by pro- 
rogation, also lays down that on the proroga- 
tion of a session, all pending notices and 
businesses shall lapse except bills which have 
been introduced, and resolutions which have 
been moved and are pending in the House; 
provided that fresh notice shall be given 
for motions in regard to such Bills. Arti- 
cle 178 refers to officers of the State legis- 
lature, who are the Speaker and the Deputy 
Speaker and they are chosen by the Members 
of the Legislative Assembly itself. The office 
of Speaker being obviously an office resulting 
from election or choice, the person so chosen 
holds the office during the pleasure of the 
majority. As a Speaker is expected to be a 
friend of every member and be circumspect 
in all respects, it is an office of reverence as 
total impartiality is the basic requisite of 
the office. The Speaker is undoubtedly a 
servant of the House, not its Master, and the 
authority transmitted to him by the House is 
the authority of the House itself which he 
exercises in accordance with the mandates, 
interests and well being of the House. He 
is always cloistered in the shell of the will 
of the House. Article 179 provides for 
‘vacancy, resignation and removal of a Spea- 
ker or Deputy Speaker. A member holding 
the office as Speaker may be removed from 
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his office by a resolution of the Assembly 
passed by a majority of all the then mem- 
bers of the Assembly; provided that no re- 
solution for the purpose shall be moved un- 
less at least fourteen days notice has been 
given of the intention to move the resolu- 
tion. Such a notice under the rules could 
be given under Rule 26 (2) even when the 
Assembly is not in session. Article 180 in 
general provides for the substitution of the 
Deputy Speaker when a vacancy arises in 
the office of Speaker. Article 180 (2) says 
that during the absence of the Speaker from 
any sitting of the Assembly the Deputy Spea- 
ker shall act as Speaker. Article 181 -(1); 
which is very relevant for our purposes, may 
be extracted : A 

“181 (1) At any sitting of the Legislative 
Assembiy while any resolution for the re- 
moval of the Speaker from his office is under 
consideration, the Speaker, or while any re- 
solution for the removal of the Deputy Spea- 
ker from his office is under consideration, the 
Deputy Speaker, shall not, though he is pre- 
sent, preside, and the provisions of clause (2) 
of Art. 180 shall apply in relation to every 
such sitting as they apply in relation to a 
sitting from which the Speaker or, as the 
case may be, the Deputy Speaker, is absent. 


(2) The Speaker shall have the right to 
speak in, and otherwise to take part in the 
proceedings of, the Legislative Assembly 
while any resolution for his removal from 
office is under consideration in the Assembly 
and shall, notwithstanding anything in Arti- 
cle 189, be entitled to vote only in the first 
instance on such resolution or on any other 
matter during such proceedings but not in 
the case of an equality of votes.” 


Article 194 (3) provides. for two parts. The 
first part enables the House of the Legis- 
lature to make a law defining its powers, 
privileges and immunities and the second 
part says that until such a law is passed, 
such powers, privileges and immunities shall 
be those of the House of Commons of the 
Parliament of the United Kingdom at the 
commencement of the Constitution. Arti- 
cle 212 says that the validity of any proceed- 
ings in the Legislature of a State shall not 
be questioned on the ground of any irregu- 
larity of procedure. Sub-clause (2) of the 
said Art. 212 provides that no officer or 
member of the Legislature of a State in 
whom powers are vested by or under the 
Constitution for regulating procedure or the 
conduct of the business, or for maintaining 
order, in the Legislature shall be subject to 
the jurisdiction of any Court in respect of 
the exercise by him of those powers. The 
force: of the language in Art. 212 shall be 
considered later. Chapter IX of the Rules 
refers to resolution for the removal of the 
Speaker or Deputy Speaker and the proce- 
dure to be adopted to achieve such an object. 
Under Rule 52 a resolution of the kind as 
above may be moved in accordance with 
Art. 179 (c) of the Constitution with the leave 
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of the House; provided that no resolution 
for the purpose shall be moved unless at 
least 14 days notice has been given to the 
Secretary of the intention to move the re- 
solution. 


7. Rule 53 which looms large in this 
case may be extracted— 


“On receipt of notice of such a resolu- 
tion the Speaker shall, in consultation with 
the Leader of the House, appoint a date for 
its discussion. The Secretary shall cause the 
resolution to be circulated to all the mem- 
bers of the Assembly, together with an inti- 
mation about the date appointed for its dis- 
cussion.” 


8. Rule 54 provides that not less than 
35 members should rise when a resolution 
to remove the Speaker or the Deputy Speaker 
is read out in the House for the first time 
and it is only on such rising of members that 
leave to move the resolution has to be pre- 
sumed. If there is no such co-ordination 
the Speaker is bound to inform the member 
giving notice of the resolution that he has 
not the leave of the Assembly to move it. 
A reference may be made to Rule 21 which 
speaks of ‘list of business and papers placed 
on the table’ and Clause (2) therein says that 
except as provided in the rules, no business 
not included in the list of business for the 
day shall be transacted at any sitting except 
business of a formal or ceremonial nature. 
Rule 22 provides for question hour, which 
is the first hour of every sitting unless the 
House unanimously resolves otherwise. 
Rule 244 is a non obstante rule which enables 
any member, with the consent of the Speaker 
to move that any rule may be suspended in 
its application to a particular motion before 
the House and if the motion is carried by 
three-fourths of the total number of mem- 
bers present and voting at the meeting, the 
rule in question shall be suspended for the 
time being. With the above background of 
the relevant provisions of the Constitution 
and the rules the relevant contentions of the 
parties can be weighed. 


9. We shall first take up the conten- 
tion whether there is any speciality in the 
session of the House of the Legislature of 
the State summoned by the Governor after 
prorogation. ‘Session’ is defined in Rule 2 (q) 
of the Rules. It connotes the actual time be- 
tween the first meeting of the Assembly and 
its prorogation or dissolution. Jt is common 
knowledge that a session is terminated by 
prorogation. But on such prorogation all 
pending notices and businesses excepting Bills 
which have been introduced and resolutions 
which have been moved, shall lapse. No 
doubt, such Bills could be taken up on fresh 
notice. We have already noticed Art. 196 (3), 
in consonance of which, Rule 13 (b) of the 
Rules has been framed. We have referred 
to these aspects only to demonstrate that the 
summoning of the Assembly by the Governor 
after prorogation by itself does not create the 
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impression that it is a session other than the 
normal. The observations of the Supreme 
Court in M. S. M. Sharma v. Shree Krishna 
Sinha, AIR 1960 SC 1186 are apposite in 
this connection. The Court said— 


“The prorogation of the Assembly does 
not mean its dissolution. The House remains 
the same; only its sessions are interrupted 
by prorogation of the House according te 
the exigencies of public demands on the 
time and attention of the members of the 
Assembly and the volume of business of the 
Assembly itself. The effect of the proroga- 
tion only is to interrupt the proceedings 
which are received on a fresh motion io 
carry on or renew the proceedings.” 


The argument proceeds that in view of the 
alleged speciality in the session, no one mem- 
ber of the Assembly can intercept or interrupt 
the proceedings and it is for the Speaker as 
the supreme authority within the forum of 
the Assembly to transact the set items of 
business seriatim. It was also said that it 
is for the Speaker to man the proceedings 
inside the House and he is the supreme head 
to decide as to the manner and method by 
which the itemised subjects could be dealt 
with. We are not impressed with this argu- 
ment. There is nothing to indicate either in 
the provisions of the Constitution or in the 
rules framed under Art. 208 to gain the 
conclusion that the Assembly if summoned 
after prorogation would be clothed with a 
special garb of identification, nor would st 
impress it with a badge of singularity apart 
from normal. Article 175 (2) of the Con- 
stitution of India does not create any such 
special situation. One of the Constitutional 
responsibilities of the Governor of a State 
is to summon an Assembly after he pro- 
rogues it. This is an event which must 
necessarily follow the initial prorogation and 
as such summoning in the peculiar circum- 
stances is the responsibility of the Governor 
of the State, he issues a message which is 
practically equal to the agenda of the ses- 
sion which has to be transacted in the sum- 
moned session of the Assembly. No provi- 
sion of acceptable law has been brought to 
our notice, nor any such practice prevailing 
in the British Parliament warrants the pre- 
sumption that there is any distinctiveness or 
speciality about a summoned Assembly. No 
doubt, it is for the Speaker to preside over 
it and transact the business. But that is not 
an indicia to sustain the extraordinary case 
of the petitioner that no one member pre- 
sent in the Assembly has the right to inter- 
cept his scheme of conduct of the proceed- 
ings, which is even contrary to the mandate 
issued by the Governor under Art. 175 (2) 
when resummoning the Assembly after pro- 
rogation. 

The censure motion against the Minis- 
try, which is not a formal subject, allowed 
by the petitioner to be moved was not with- 
in the periphery of the message sent by the 
Governor and so normally could not be taken 
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up for discussion under Rule 21 (2). The 
message of the Governor, which is a directive 
to all concerned, is at once a mandate and a 
mandate pregnant with details as to the sub- 
jects to be discussed in the Assembly session. 
As it is common ground, as we shall presently 
refer to that such an agenda contained in 
the message was notified to all concerned in- 
cluding the Speaker and the Assembly reas- 
sembled to transact such notified busi- 
nesses, it follows that the proceedings to be 
conducted therein are subject to the usual 
norms and principles which govern the con- 
duct of such proceedings of a Legislative As- 
sembly of a State and generally in accord- 
ance with the rules framed under Art. 208 
of the Constitution, such rules, unless there is 
cause for deviation and it is so desired by 
the house are ordinarily understood to be 
the magna carta for the conduct of the pro- 
ceedings of the Assembly. There is therefore 
no peculiar significance attached to the ses- 
sion of the Assembly which is summoned 
after the prorogation. 


10. The next point to be considered 
is what was the scope and content of the 
message given by the Governor under Arti- 
cle 175 (2) and what were the motions which 
were alive and which could be discussed in 
the session and whether the seriated items in 
the message are to be strictly followed inside 
the House without any deviation or departure 
therefrom even in the matter of taking up 
one item therein in advance over other 
stated items. We have looked into the files 
and we are fairly satisfied that the draft 
agenda as contained in the message was seen 
by the petitioner and approved by the leader 
of the House. The list of businesses for the 
meeting of the Assembly to be transacted at 
11 a.m. on Saturday, 2-12-1972, was circulat- 
ed to all members after the petitioner was 
informed about it and it contained the 
following items— 


“1. Discussion on the Tamil Nadu Elec- 
tricity Board’s annual Financial statement for 
1972-73 and Supplementary Financial state- 
ment for 1971-72. 


2. Presentation and Discussion on the 
second supplementary statement of expendi- 
ture for the year 1972-73. 


3. Ratification of the Constitution (13th 
Amendment) Bill, 1972, as passed by both 
the Houses of Parliament; 


4. The report of the Select Committee 
on the Tamil Nadu Agricultural Income-tax 
(Amendment) Bill, 1972 (L. A. Bill No. 37 of 
1972); 

5. A Bill to replace the Tamil Nadu 
Agricultural Income-tax (Amendment) Ordin- 
ance, 1972 (Tamil Nadu Ordinance No. 3 of 
1972); 

6. A Bill to replace the Tamil Nadu 
Betting Tax (Second Amendment) Ordinance 
1972 (Tamil Nadu Ordinance No. 4 of 1972); 


7. The Tamil Nadu District Police 
(Amendment) Bill, 1972; 
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8. Any other business for which Notice 
has been given under the Legislative As- 
sembly Rules.” 


We have already expressed the view that 
item 8 in the message forwarded by the 
Governor of the State included any other 
business for which notice has been given 
under the Legislative Assembly Rules. Our 
Constitution has made a departure from the 
English practice in the matter of cessation 
of business which was pending consideration 
before the House at the time of prorogation. 
Whilst in England prorogation puts an end 
to all businesses which were so pending, 
under our Constitution the principle is gov- 
erned by Art. 194 (3) read with Rule 13 of 
the Rules. There is a lapsing of pending 
notices and businesses excepting Bills on the 
prorogation of a session. But our Constitu- 
tion is silent about such notices and motions 
given after the prorogation. In the instant 
case, whatever may be said of the notice of 
motion given by some members of the Dravida 
Munnetra Kazhagam party on 30-10-1972 
and whatever may be the implication of the 
memorandum sent by 183 members of the 
Assembly on 13-11-1972, requesting the peti- 
tioner to resign since he has lost the con- 
fidence of the House, there was a notice of 
motion given by Thiru Veerasami and three 
others on 16-11-1972, which was indeed after 
the date of prorogation of the House by 
the Governor’s prerogative on 14-11-1972. 
This notice of motion was certainly alive and 
was available for discussion on 2-12-1972, 
when the Assembly was resummoned. It 
satisfies the prescription as to time provided 
in the proviso to Clause (c) of Art. 179. 


It is not disputed that such a notice 
was given in writing addressed to the Secre- 
tary and left at the office of the Assembly 
as prescribed in Rule 26 (1) and the peti- 
tioner also was aware of such a notice as is 
seen from the counter affidavit filed by the 
Secretary of Tamil Nadu Legislative As- 
sembly. He would state that on 16-11-1972, 
he received four notices of resolution for the 
removal of the Speaker from Thiru Anbu- 
chezhian, Thiru Durai Murugan, Thiru V. 
Krishnamurthi and Thiru N. Veeraswami. 
After affixing the date seal on receipt of such 
motions and after entering the same in the 
tegister, these notices were submitted ‘to the 
petitioner on the same day itself. The fifth 
respondent would state that the petitioner 
did not sign any of these papers in token 
of having seen them or indicating the course 
of action to be adopted. Subsequently too 
several similar notices were received and it 
appears that the petitioner signed one such 
notice on 22-11-1972 in token of acknowledg- 
ment. The case of the fifth respondent is 
that on 2-12-1972, the petitioner brought all 
these papers and left them behind in his 
Chambers. It is significant to note that the 
petitioner did not controvert that 183 mem- 
bers belonging to different political parties 
requested by a written petition that the 


K. A. Mathialagan v. P. Srinivasan (FB) (R. Rao J.) 


[Pr. 10} Mad. 379 


speaker should resign at once since he had 
already lost the confidence of the majority 
of the Assembly. 


In the context of events as above, the 
censure motion moved by Thiru M. G. 
Ramachandran and others on the morniag 
of 2-12-1972 was sought to be given a pre- 
ference by the Speaker. Such a motion in 
the conspectus of event as above cannot be 
characterised as one which was a motion 
which could be brought in and allowed to 
be discussed on that day as being within the 
compass of the message. This motion square- 
ly comes within Rule 55. Rule 55 (b) pre- 
scribes that the member seeking for such 
leave to move a motion of no confidence 
must before the commencement of the sitting 
of the day, leave with the Secretary a written 
notice of the motion which he proposes to 
make. It is not suggested that the procedure 
prescribed in Rule 55 was followed. Even 
otherwise, the agenda having been prescrib- 
ed by the Governor in the message as above, 
it was not open to the Speaker to bypass 
the same and introduce an irregular censure 
motion and cause it to be taken up out of 
time at that particular juncture. If the 
Speaker took the motion of no confidence 
of Thiru M. G. Ramachandran in the first 
instance as claimed and if the House resented 
the said action because of its out of context 
introduction, into the House of the Assembly 
and since it ran repugnant to the written 
mandate of the Governor under Art. 175 
(2), then the petitioner can have no basis for 
complaint. It cannot be said that the peti- 
tioner was ignorant of the nature and content 
of the subjects that are to be discussed on 
2-12-1972. 


In so far as 2-12-1972 is concerned, it 
is peculiar in the sense that in the session 
which began on that day the itemised sub- 
jects set out in the message are to be dis- 
cussed willy-nilly and the Speaker, though 
the presiding officer therein, cannot, for rea- 
sons which are more personal in the instant 
case, attempt to make a deliberate deviation 
therefrom so as to cloud the agenda by the 
introduction of non-discussable items on the 
floor of the Assembly. The petitioner him- 
self was aware of the notice of motion of 
no confidence, given by members on 16-11- 
1972. He has also felt the pulse of the 
majority of the members of the Assembly 
even on 13-11-1972, when a memorandum 
signed by 183 members of the Assembly was 
sent asking the Speaker to resign. The Sec- 
retary of the Assembly, whose statement as 
to facts we have no reason to brush aside, 
states that the petitioner was aware of such 
a notice of motion dated 16-11-1972, which 
was sent to him for information. There was 
therefore a subject which would squarely 
come within item 8 of the message of the 
Governor. When after the question hour this 
motion was sought to be taken up at the in- 
stance of the movers of the resolution, any 
overt act on the part of the Speaker to ignore 
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such a legitimate move on the part of the 
members of the Assembly can only be under- 
stood as a self serving one to buttress the 
events and to set up a contention which is 
prima facie not acceptable. The censure 
motion said to have been forwarded on 2-12- 
1972 by Thiru M. G. Ramachandran and 
others is one which is not includible under 
one or the other of the heads of the message. 
But the petitioner thought that he could 
seek the leave of the House and even allow 
discussion on it when he could not. It is 
this attitude which is sought to be characteris- 
ed by the Leader of the House as proof of 
the partisan spirit which the Speaker was 
exhibiting since in the circumstances as above 
he accepted an irregular motion but would 
not allow a regular discussable motion to be 
taken up before the House at the appointed 
time. Thus we are of the view that the 
motion of Thiru N. Veerasami and three 
others was in order and could. be discussed 
after question hour on 2-12-1972. 


11. At this stage it is convenient to 
refer particularly to the incidents which hap- 
pened on 2-12-72, inside the House. No doubt, 
the version of the petitioner is totally denied 
by the respondents. The petitioner concedes 
that he received the message from the Gov- 
ernor required by Art. 175 (2), which in- 
cluded item 8 therein. We have also expres- 
sed our opinion that under item 8 the notice 
of motion, of which notice was issued on 
16-11-1972, was in order and could be taken 
up for discussion on the resummoned day. 
After the question hour was over, accord- 
ing to the petitioner, the five notices of no 
confidence motion against the Ministry given 
notice of on that day under Rule 55 by Thiru 
M. G. Ramachandran, Thiru K. T. K. 
Thangamani, Smt T. N. Ananthanayaki, Dr. 
Hande and Mr. James were sought to be 
moved. He took up that motion, and, ac- 
cording to him, he secured the necessary leave 
of the House and consequent thereto he 
allowed Thiru M. G. Ramachandran to speak 
on it. But he concedes that there was shout- 
ing inside the House and in spite of his 
attempt to call the House to order there was 
confusion. The petitioner’s case is that it 
was in this state of affairs the notice of 
motion of Thiru N. Veerasami, of which 
notice was given on 16-11-1972 was moved 
and the members insisted that that motion 
should be taken up first. The petitioner 
concedes that as the said motion involved 
the consideration of a resolution for the re- 
moval of the speaker, the Leader of the 
House wanted the Deputy Speaker to occupy 
the chair as eo instanti when the resolution 
for the removal of the Speaker is under con- 
sideration, a deemed vacancy is said to arise 
within the meaning of Clauses (1) and (2) of 
Art. 180 of the Constitution. 


The petitioner’s case is that he would not 
heed to the request of the member to move 
the resolution for his removal and he direct- 
ed the expunging of all the speeches in con- 


A.I. R. 
nection thereto. According to him, during 
all the time, Thiru M. G. Ramachandran 


was addressing the House. We would also 
refer to the removal of the mike in front of 
Thiru M. G. Ramachandran and occupation 
of the Chair by the Deputy Speaker. The 
Deputy Speaker sought the leave of the House 
to occupy the chair, occupied it and, at the 
instance of the Leader of the House, ac- 
cepted the resolution to dispense with R. 53 
and the petitioner claims that in such parallel 
proceedings the leave of the House is said 
to have been secured for such dispensation. 
According to him, he directed expungirfg of 
all these proceedings as well. He concedes 
that there was continuous shouting and dis- 
turbances all the time, whilst he would say 
that Thiru M. G. Ramachandran was con- 
tinuously addressing the House on his ori- 
ginal notice of motion of no confidence 
against the Ministry. The petitioner would 
also refer to the bell on his table being taken 
away by the Chief Whip of the Govern- 
ment and placed on the table of the Deputy 
Speaker. Certain minor incidents such as 
taking away of the records and breaking of 
his spectacles are all referred to. Thiru 
N. Veerasami was allowed by the Deputy 
Speaker, who was then occupying the Chair 
and who obtained the leave of the House in 
due form to move the resolution and it was 
put to the House and the Deputy Speaker 
declared that the motion was carried with 
a voice vote. Thereafter the business of the 
House was conducted in accordance with the 
mandate of the Ministry. The petitioner still 
would say that he asked the permission of 
the House for extension of the proceedings 
beyond 1-30 p.m. as the House was to break 
at 1-30 p.m. and alowed Thiru M. G. 
Ramachandran and others to speak on the 
no confidence motion against the Ministry 
till 2 p.m. He would claim that he had 2l- 
teady advised the Business Advisory Com- 
mittee to meet at 1-30 p.m. to discuss the 
fixing of the date for discussion of motion 
for his removal. This is expressly denied by 
the third respondent. The Speaker would 
also add in his supplemental affidavit that 
he was not given an opportunity to speak 
in the proceedings for his removal from office. 
and he would add that, there was preplanned 
conspiracy to usurp his functions. The above 
particular facts are relevant for considera- 
tion in these writ petitions. 


12. Countering these facts the Leader 
of the House, Thiru V. R. Nedunchezhian, 
would say that on 2-12-1972, 183 members 
belonging to different political parties expres- 
sed that the Speaker had already lost the 
confidence of the majority of the Assembly 
and it was in that atmosphere the Assembly 
met after being summoned by the Governor. 
He made an attempt to dispense with the 
question hour, but he was not successful. 
Immediately after the question hour was over, 
according to the third respondent, Thiru N. 


_ Veerasami stood up and wanted that the re- 
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moval notice given by him and others must 
be taken into consideration and given pre- 
ference. He supported the mover having 
regard to the saturated atmosphere in the 
Assembly which was against the Speaker 
continuing in office. As the resolution for 
the removal of the Speaker was taken up 
for consideration, the moment it was moved 
by Thiru N. Veerasami, the third respon- 
dent moved that the Deputy Speaker should 
preside over the House. The House agreed 
and it was only thereafter that the Deputy 
Speaker occupied the Chair., Rule 53 was 
thereafter dispensed with by invoking R. 244 
of the Tamil Nadu Legislative Assembly 
rules. The leave of the House was secured 
to take up the resolution to remove the 
Speaker and after some speeches by the mem- 
bers and when the petitioner did not express 
his anxiety to participate in the discussion 
or speak against it, the Deputy Speaker put 
the motion to vote and it was carried by a 
large majority. The third respondent there- 
fore says that the resolution of Thiru N. 
Veerasami was moved immediately after the 
question hour and the no confidence motion 
against the Ministry which the Speaker allow- 
ed Thiru M. G. Ramachandran to move and 
speak on cannot be one of the subjects, 
which could be discussed at all on that date 
as it ran contra to the catalogued items in 
the message. It is claimed that the petitioner 
did not participate in the proceedings con- 
ducted by the Deputy Speaker nor did he 
desire to speak or vote on the motion for 
his removal, The third respondent is empha- 
tic that no sooner the motion of no con- 
fidence against the Speaker was tabled in 
the House, the Speaker had no right to oc- 
cupy the chair or strike the bell and thereby 
disturb the proceedings of the House. The 
bell was removed since he had no authority 
to strike it. The resolution to remove him 
was validly moved and passed. There was 
no necessity for the Business Advisory Com- 
mittee to meet and fix a date for the resolu- 
tion as item 8 of the message of. the Gov- 
ernor itself included the resolution for the 
removal ,of the Speaker within its pale and 
the motion of Thiru N. Veerasami became 
a valid discussable motion on the floor of 
the house on 2-12-1972. 


13. The Secretary of the Legislative 
Assembly says that there were no such 
parallel proceedings as contended by the peti- 
tioner and he denies that any of the papers 
of the petitioner were removed as contended. 
According to him the debates in the Assemb- 
ly on the crucial date were duly printed and 
it contains a correct replica of the events 
that happened and it was published on 15-12- 
1972, after consolidating such discussions. 
The debates are reflective of the correct posi- 
tion. Thirumati T. N. Ananthanayaki and 
Thiru M. G. Ramachandran and Thiru 
K. T. K. Thangamani have filed supporting 
affidavits that the notice of no confidence 
motion against the Ministry was taken up 
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first and ' that it was only later that the 
motion of Thiru N. Veerasami came up for 
consideration. To counteract this, 145 af- 
fidavits have been filed by the members of 
the Assembly duly sworn which in all res- 
pects support the version of the third res- 
pondent. 


14, What emerges from the versions 
of the events that happened on 2-12-1972 
is that there was undoubtedly pandemonium 
and confusion during the session. The peti- 
tioner who was presiding over the Assembly 
was aware that there was a resolution for 
his removal which was to be considered at 
that session. This is because the draft 
message of the Governor and the business 
to be undertaken by the Assembly was seen 
by him and approved by him. He should 
therefore be deemed to be conscious of the, 
fact that there was a certain possibility of 
such a resolution for his removal being taken 
up for consideration by the House on 2-12- 


1972. With this consciousness he occupied 
the Chair and he has therefore to face 
the limitations of such occupancy. The 


motion of Thiru M. G. Ramachandran which 
was given notice of on that date, no doubt, 
was an item which could be discussed nor- 
mally in normal situations. But in view of 
the fact that the agenda of the summoned 
Assembly has been fixed by the Governor 
under Art. 175 (2), it was the primordial duty 
of the Speaker as the holder of office under 
the Constitution to obey such a mandate and 
act in accordance with the itemised agenda 
therein. In our view, he ought not to have 
allowed the no confidence motion against 
the Ministry to be moved at that stage be- 
fore he began transacting the other business 
as set in the message. Even so, he had 
not the requisite control and authority to 
allow Thiru M. G. Ramachandran to move 
or discuss about the no confidence motion 
against the Ministry when he could not pre- 
side over the House. 


A vacancy in the office of the speaker 
is created by Thiru N. Veerasami’s rising 
after question hour and moving the resolu- 
tion for removal of the Speaker. There was 
no occasion or necessity for him to fix up 
a date for the discussion of the resolution 
for his removal from office. The date has 
already been fixed by himself giving assent 
to item 8 of the agenda which included one 
such resolution of which valid notice was 
given on 16-11-1972. In our view, it was 
not even necessary for the Leader of the 
House to seek for a dispensation of Rule 53 
by invoking Rule 244. Apparently the Leader 
of the House by way of abundant caution 
sought for its dispensation. That by itself 
would not make any difference in the eye 
of law or in the wake of the constitutional 
provisions. The undeniable fact is that there 
was a resolution for the removal of the 
Speaker which could be validly taken up for 
consideration on 2-12-1972, and it was this 
which was sought to be done immediately 
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after the question hour. The petitioner, for 
reasons better known to himself, did not 
allow such a motion. Under Art. 181 (1) 
if at any sitting of the Legislative Assembly 
while, any resolution for the removal of the 
Speaker from this office is under considera- 
tion, the Speaker shall not, though he is 
present, preside. In such contingency, the 
provisions of Art. 180 (2) shall apply in re- 
lation to every such sitting as if the Speaker 
is absent. 


It is 
deemed vacancy 


in those circumstances that the 
was appreciated by the 
House and the Leader of the House 
in consequence thereof sought the leave 
of the House through the Deputy Speaker 
for the latter to occupy the chair and 
conduct the proceedings thereafter. We 
are of the opinion that the attitude of the 
petitioner in not having allowed the resolu- 
tion of Thiru N. Veerasami and others to 
be moved when it was sought to be moved 
was not in order and it was repugnant to 
the Constitution and its duly set norms. His 
attempt to continue to occupy the Chair 
when a resolution for his removal was under 
consideration is yet again a constitutional 
violation. The expression ‘for the removal 
of the Speaker’ has to be given its full signi- 
ficance. The resolution for the removal of 
a Speaker is undoubtedly elastic in its con- 
tent and somewhat different from a resolu- 
tion to remove a Speaker. A resolution for 
the removal of the Speaker becomes 
operative when a notice of motion for 
the removal of the Speaker is given and 
is taken up for consideration. Eo instanti 
when such a resolution comes up for con- 
sideration there is a deemed vacancy under 
the provisions of the Constitution and the 
Speaker even though he is physically pre- 
sent is said to be constitutionally absent 
and cannot therefore be the Presiding Of- 
ficer of the Assembly from that moment. 


It was this position that was correctly 
understood by the Leader of the House and 
the majority of the members when they 
allowed the Deputy Speaker to occupy the 
Chair. The minor incidents that followed 
such a switching off of the mike and the 
removal of the bell are all matters which 
happened inside the Assembly. Whether this 
Court can review such events, we shall con- 
sider presently. On a reasonable review of 
the events that happened inside the Assemb- 
ly we have no hesitation to hold that there 
was vacancy in the office of the Speaker 
when Thiru N. Veerasami and others moved 
the resolution and the occupation of the 
Chair by the Deputy Speaker was in order. 
The proceedings as reflected in the printed 
book published by the Legislative Assembly 
department on 15-12-1972, gives the indelible 
impression that the motion of no confidence 
against the Speaker moved by Thiru N. 
Veerasami, was moved, discussed and decided 
upon in a manner provided for both under 
the Constitution and under the rules. First- 
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ly, in accordance with the text as contained 
in the printed leaflet the leave of the House 
was sought and it was obtained. There was 
a further discussion thereon in which the 
petitioner did not participate, nor does it 
appear that he was anxious to speak on it. 
Ultimately, by a voice vote the majority 
resolved to accept the mover’s resolution. 
Even otherwise, the 145 affidavits filed by 
the Assembly members reiterating what is 
reflected in the printed pamphlet regarding 
the debates that ensued in the Assembly on 
2-12-1972, which are accepted by us, prompt 
us to hold that the resolution to remove the 
Speaker was carried with a majority and 
that it is an effective, valid and a legally im- 
plementable resolution. 


15. Thus highlighted by the events 
that happened on 2-12-1972, the order of 
the petitioner to expunge certain proceedings 
from the debates is without power. He 
ceased to be a Speaker when the motion for 
his removal was taken up for consideration. 
It therefore follows that anything done by 
him in the capacity as Speaker, when he 
could not occupy the constitutional office 
during the time when the motion for his 
removal was under consideration, is a nullity 
and has no legal force or recognition. If 
the Deputy Speaker who was occupying the 
Chair did not permit him to use the mike, 
there is nothing unnatural about it. The 
Speaker failed to realise that the constitu- 
tional machinery of Government in our 
covntry has the phase of a democratic set 
up. As McIver says “democracy is not a 
way of governing, whether by majority or 
otherwise, but primarily a way of determin- 
ing who shail govern and, broadly, to what 
ends” (The Web of Government page 198). 
After all the Ruling Party and the power 
in a democratic forum of Government go 
hand in glove. It is here the force of majo- 
rity demonstrates and asserts itself. As the 
eminent author Philip Laundy says in his 
book. ‘The Office of Speaker’ 1964 Edn. at 
page 102— 


“The moving of a resolution of censure 
against the Chair is necessarily a distasteful 
procedure, but the right to do so is indis- 
pensable to the machinery of a free Parlia- 
ment. If such a resolution is carried a 
Speaker would have no alternative but to 
resign In fact, in these days, he 
would probably feel compelled to do so if 
the motion receives the support of a sub- 
stantial majority.. He would find it difficult 
to fulfil the functions of the Chair knowing 
that he lacked the confidence of a sizeable 
body of opinion in the House.” 


It is axiomatic that without the support of 
the House a Speaker can do nothing; with 
the support there is little he cannot do. 
Under our Constitution, he has to step down 
from authority if a resolution for his removal 
is taken up for consideration. We accept 
the debates as printed and exhibited before 
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us and hold that the petitioner ought to have 
so stepped down when Thiru N. Veerasami 
and others moved such a resolution. He 
has also visibly lost the confidence of the 
majority and this was exemplified by the 
voice vote given by the majority of the 
members of the Assembly. 


16, Learned counsel for the petitioner 
would say that the motion to remove the 
Speaker has to be passed by a majority of 
all the then members of the Assembly. Re- 
liance was placed on Art. 179 (c) of the 
Constitution. The decision on such a sub- 
ject by a voice vote is said to be not per- 
missible. It can only be determined by a 
division or counting the members who were 
in favour or who were against. Here again 
there is a fallacy. In this Court 145 members 
have filed solemn affidavits that they were 
present in the Assembly and voiced for the 
resolution. This by itself is a sufficient deci- 
sive majority for the resolution. It is no- 
body’s case that a specific demand for divi- 
sion or poll was sought. Again, the majo- 
rity referred to in Art. 179 (c) cannot, in 
our view, refer to the majority amongst all 
the members present or not inside the House. 
The expression ‘all the then members of the 
Assembly’ referred to in Art. 179 (c) means 
the members present in the House. There 
can be no two opinions on this. Even if 
the contention of the petitioner is accepted, 
the majority of the members of the Assemb- 
ly were against him and the result of the 
situation cannot by any stretch of imagina- 
tion be helped. 


17. The next situation hesitantly put 
forward is that the petitioner was not allow- 
ed to speak or otherwise take part in the 
proceedings of the Legislative Assembly when 
the resolution for his removal from office 
was under its consideration. Excepting for 
a bare assertion, the petitioner did not bring 
home the contention with any acceptable 
material. The records and the debates do 
not support this extreme contention. As a 
matter of fact, the petitioner would set it 
out only in a supplemental affidavit filed 
when he sought the rule nisi. We are not 
persuaded to accept this contention which 
stands barely as an assertion. 


18. We now advert to the objection 
of Mr. M. K. Nambiyar that even if the 
proceedings of the Assembly are vitiated by 
any procedural irregularity, the resultant 
decision of the Assembly as refiected by the 
majority decision is binding on all including 
the petitioner and the propriety of such pro- 
ceedings is beyond the pale of questionability 
by a Court of law. Reliance was placed by 
Mr. N. C. Raghavachari to a considerable 
extent on the decision of the Supreme Court 
in re under Art. 143 of the Constitution of 
India in AIR 1965 SC 745. The question, 
however, is whether Art. 212 of the Con- 
stitution enables a Court to justiciate such 
a subject-matter. 
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19. The Legislative Assembly of a 
State is undoubtedly the fountain source of 
its power and the rules framed under Arti- 
cle 208 of the Constitution being the crea- 
tures of such power are succeptible to modi- 
fication or deviation at the discretion of the 
majority of the members of the Assembly. 
The power to make a rule implies a power 
to deviate from the rule if the exigencies 
of circumstances require and if the party 
vested with the power is inclined to so act. 
B. W. Ridges in his book “Constitutional 
Law of England” dealing with the subject 
‘What is the precise meaning of the term 
‘proceedings in Parliament’ would say— 


“Another collective right of the House 
is to settle its own code of procedure. This 
is such an obvious right—it has never been 
directly disputed—that it is unnecessary to 
enlarge upon it except to say that the House 
is not responsible to any external authority 
for following the rules it lays down for it- 
self, but may depart from them at its own 
discretion ......... This holds good even where 
the procedure of a House or the right of 
its members or officers to take part in its 
proceedings is dependent on statute. For 
such purposes the House can ‘practically 
change or practically supersede the law’.” 


The same author dealing with “jurisdiction 
of courts of law in matters of privileges” at 
page 176, 18th Edn, observes— 


“The problem thus became one of 
reconciling law of privilege with the general 
law. The solution gradually marked out by 
the courts is to insist on their right in princi- 
ple to decide all questions of privilege arising 
in litigation before them with certain large 
exceptions, in favour of parliamentary jurisdi- 
ction. Two of these, which are supported 
by a great weight of authority, are the ex- 
Clusive jurisdiction of each House over its 
own internal proceedings, and the right of 
either House to commit and punish for con- 
tempt.” 


It is therefore well settled that over its own 
internal proceedings the jurisdiction of the 
House was exclusive and absolute and can- 
not be interfered with by Courts. Again, 
another learned author, Hood Phillips in his 
‘Constitutional and Administrative law’ 3rd 
Edn. at page 184, dealing with ‘exclusive 
right to regulate its own proceedings’ says— 

“The courts must presume that so august 
an Assembly as the House of Commons dis- 
charges its functions lawfully and properly. 
They will therefore not take cognisance of 
matters arising within the walls of the House, 
and they will accept the interpretation put by 
the Commons upon a statute affecting their 
internal proceedings.” 

20. The petitioner’s case is that the 
dispensation of Rule 53 by invoking Rule 244 
is a specific departure from the set procedure. 
But if the House is prompted to deviate 
from the rules of procedure for purposes 
of managing its internal affairs as the situa- 
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tion requires it, then it is clear that the 
hands of the process of Court cannot extend 
so as to catch the alleged impropriety therein 
and deal with it as if it is justiciable. It is 
this that is reiterated in firm terms in Arti- 
cle 212 (1) which is extracted for ready 
reference : 


“The validity of any proceedings in the 

Legislature of a State shall not be called in 
question on the ground of any alleged irregu- 
larity of procedure.” 
We shall now succinctly refer to the deci- 
sion of the various High Courts in our coun- 
try which lend support to the above irrefut- 
able proposition of law. In Rajnarain v. 
Atmaram Govind, AIR 1954 All 319 the 
Court said— 

“It is settled law that the House of Com- 

mons is not responsible to any external autho- 
rity for following the rules it lays down for 
itself for the transaction of its own business. 
It is open to the House to depart from them 
at its own discretion. Even where the pro- 
cedure of the House or the right of its mem- 
bers to take part in its proceedings is de- 
pendent on statute the House is immune, 
from scrutiny by courts as to the manner 
in which it interprets them. It follows from 
this that for such purposes the House can 
practically change or supersede the law.” 
In Piarelal Singh v. State of Madhya Pradesh, 
AIR 1955 Nag 11 (FB) the Court dealing 
with the efficacy and force of the rules fram- 
ed under Art. 208 said— 


“The provisions of Art. 208 are merely 
enabling ones. Moreover, they relate only 
to procedural matters. Where a body has 
been. given complete powers to regulate its 
own procedure, it has by implication also the 
power to waive or condone the breach of 
its procedural rules. ......... Apart from that, 
the irregularity had occurred in the proceed- 
ings before the Assembly. The validity of 
` those proceedings cannot, by virtue of 
Clause (1) of Art. 212, of the Constitution, 
be called in question before a Court of law 
on the ground of irregularity in procedure”. 
A Full Bench of the Punjab High Court in 
Jaisingh Rathi v. State of Haryana, AIR 1970 
Punj and Har 379 at p. 387 (FB) accepted 
the preliminary objection that the Legislative 
Assembly is supreme and has exclusive con- 
trol and jurisdiction in all its internal affairs 
and is the sole judge of the lawfulness of 
its own proceedings, so that no part of its 
proceedings concerning the suspension of the 
petitioners is justiciable in Court. 


21. In AIR .1960 SC 1186, the 
Supreme Court, considering the scope of 
Art. 212 and the power of interference by 
courts into the validity of the proceedings 
inside the Legislature of a State laid down 
the following dicta— 

“The validity of the proceedings inside 
the Legislature of a State cannot be called 
in question on the allegation that the pro- 
cedure laid down by the law had not been 


ALR. 


strictly followed. No Court can go into 
those questions which are within the special 
jurisdiction of the Legislature itself, which 
has the power to conduct its own business. 


The Legislature has the jurisdiction to 
control the publication of its proceedings and 
to go into the question whether there has 
been any breach of its privileges, and the 
Legislature is vested with complete jurisdic- 
tion to carry on its proceedings in accord- 
ance with its rules of business. Even though 
it may not have strictly complied with the 
requirements of the procedural law laid down 
for conducting its business, that cannot be 
a ground for interference by the Supreme 
Court under Art. 32 of the Constitution. 
Courts have always recognised the basic dif- 
ference between complete want of jurisdic- 
tion and improper or irregular exercise of 
jurisdiction. Mere non-compliance with rules 
of procedure cannot be a ground for issuing 
a writ under Art. 32 of the Constitution.” 


22. We shall now proceed to illus- 
trate with reference to decided cases of the 
Supreme Court as to whether interference is 
possible at all in the matter of certain pro- 
ceedings of a State Assembly and the deci- 
sions taken in it by the majority. In State 
of Bihar v. Kameswar Singh, AIR 1952 SC 
252, the short facts were that the original 
Bill relating to the Bihar Land Reforms Act 
(30 of 1950) signed and authenticated by 
the Speaker was produced before the Court, 
and it contained an endorsement by the 
Speaker that the Bill was passed by the As- 
sembly on 5-4-1950. The endorsement was 
signed by the Speaker on 10-5-1950. The 
official report of the proceedings appears to 
have been prepared on 21-6-1950 and was 
signed by the Speaker on 1-10-1950. When 
he signed the report the Speaker did not ap- 
parently notice the omission as to the motion 
having been put and carried. In the wake 
of such facts, the Supreme Court said: 


“Such omission cannot, in the face of 
the explicit statement by the Speaker en- 
dorsed on the bill, be taken to establish that 
the bill was not put to the House and carried 
by it. In any case, the omission to put the 
motion formally to the House, even if true, 
was, in the circumstances, no more than a 
mere irregularity of procedure, as it is not 
disputed that the overwhelming majority of 
the members present and voting were in 
favour of carrying the motion and no dis- 
sentient voice was actually raised.” 


23. In Mangalore Ganesh  Beedi 
Works v. State of Mysore, AIR 1963 SC 
589, it was held: 


“Even assuming that it is a taxing mea-. 
sure its validity cannot be challenged on the 
ground that it offends Arts. 197 to 199 and 
the procedure laid down in Art. 202 of the 
Constitution. Article 212 prohibits the vali- 
dity of any proceedings in a Legislature of 
a State from being called in question on the 
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In State of Punjab v. Satya Pal Dang, AIR 
1969 SC 903, the provision of Art. 199 (4) 
was held to be directory by the Court. That 
was a case where the Deputy Speaker certi- 
fied the Bill instead of the Speaker. The 
Court, after referring to the facts of that 
case, was of the view that the Speaker in his 
then mood might have declined to certify 
the act. In those circumstances, non-com- 
pliance with the provisions of Art. 199 (4) 
was’ held to be directory and not imperative. 
Proceeding further the Supreme Court said 
that even if it is an irregularity, it is saved 
by Art. 212 (1). 


24. The principles laid down by the 
Supreme Court and by other courts in our 
country as above are indeed a pointer to the 
sovereignty of our Legislatures. Such plenary 
powers are countenanced in the various Arti- 
cles of the Constitution including Art. 212. 
The course of such power and the manner 
in which it is channelised by the source of 
authority cannot either be stemmed or inter- 
fered with by a process of Court even under 
Art. 226 of the Constitution. Such a col- 
lective privilege contemplated under the pro- 
visions of the Constitution, which has to be 
liberally interpreted and not with a sense of 
pedantism, prompts us to hold that when the 
motion for the removal of the Speaker was 
taken up for consideration in the instant case 
and when at that moment of time the 
Deputy Speaker was put in office as a sub- 
stitute for the Speaker and if the Deputy 
Speaker thereof conducted the proceedings 
resulting in the challenged resolution of the 
Assembly; they are all matters which the 
Assembly has the privilege to deal with and 
decide upon. They are therefore neither 
illegal nor unconstitutional. As the accredited 
parliamentary practice enables the House to 
decide what it will discuss and how it will 
settle its internal affairs and what code of 
procedure it intends to adopt, it follows that 
it may even depart if it is so compulsive 
from the rules of procedure laid down by it- 
self. snd this it could do at its discretion 
and as Prof. Erskine May says, such a de- 
parture will not render its responsibility to 
be scrutinised by any external authority for 
mot ooms the rule which is laid down by 
itself. 


25. We may at once notice In re 
under Art. 143 of the Constitution, AIR 1965 
SC 745 cited by Mr. N. C. Raghavachari to 
support his contention that this Court could 
interfere with the legislative process if any 
irregularity in it is brought to the notice of 
the Court. The above decision was render- 
ed by the Supreme Court in its advisory juris~ 
diction under Art. 143 (1) of the Constitu- 
tion. On a perusal of the advice given by 
the Supreme Court there is no doubt whatso- 
ever that the courts in India have the power 
to set right any decision of the Legislature 
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if there is an illegality or infringement of the 
constitutional provisions. But the Supreme 
Court itself has made it clear in the said 
judgment that it was an advisory opinion 
tendered by them in that reference and it is 
not adjudication properly so called and 
would bind no parties as such. It also ex- 
pressly pointed out that they were not deal- 
ing with any matter relating to the internal 
Management of the House in that case. With 
special reference to the power of the Court 
under Art. 226 of the Constitution as against 
State Legislatures the Supreme Court accept- 
ed in principle that the legislatures have 
undoubtedly plenary powers but those powers 
are controlled by the basic concepts of the 
written Constitution itself. If the Legislatures 
step beyond the Legislative fields assigned to 
them, or acting within their respective fields, 
they trespass on the fundamental rights of 
the citizens in a manner not justified by the 
relevant articles dealing with the said funda- 
mental rights, their legislative actions are 
liable to be struck down by courts in India. 
No such situation has arisen in the instant 
case. All that is said against the State As- 
sembly is that an irregular procedure was 
adopted which is not warranted under the 
rules and the singular manner in which the 
affairs were steered through ought to be cor- 
rected by the issue of a judicial process, 
This is not possible even according to the 
Supreme Court in that very case and as 
spoken to by them in the other cases cited 
above. We are therefore of the view that 
even if there has been any irregularity in the 
procedure adopted by the House in its deli- 
berations on 2-12-1972, as contended by the 
petitioner such a scheme not having any 
impact upon the competency of the Legis- 
lature to act and decide or on any funda- 
mental right of a citizen or the substantive 
law spoken to through its articles in the Con- 
stitution, is beyond the purview or scrutiny 
by a Court under Art. 226. In the light of 
this conclusion, it is unnecessary to go into 
the further question raised by Mr. M. K. 
Nambiyar, whether the petitioner is an af- 
fected party and whether he could seek a 
rule under Art. 226 at all. 


26. Before parting with this case we 
are constrained to point out that though the 
first respondent claimed privilege that he 
would not submit himself to the jurisdiction 
of this Court, yet, as the person who was * 
piloting the affairs of the Legislature on that 
date, could have certainly given the best of 
assistance to the Court if he gave some 
hypothesis or material on the facts of the 
case. Immunity from appearance in courts 
is certainly the highest privilege which could 
be availed of by a citizen or a person in 
authority. But when events in a particular 
Situation compel him to assist the Court by 
affording such material which is exclusively 
to his knowledge, it would be in the best 
interests of the society at large and the 
Government in particular to render such as- 
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sistance. Unfortunately this has not been 
done. 

27. Again, we are rather surprised 
that the Secretary of the Legislative Assemb- 
ly has also claimed such an immunity and 
privilege. When he was summoned under 
the rule nisi to appear and answer the writ, 
the situation did not contemplate the infrac- 
tion of any powers vested in such an officer 
by or under the Constitution. It is only in 
a case where the officer of the Legislature 
of a State in whom powers are vested by 
or under the Constitution for carrying on 
regulating procedure or conduct of business 
he shall not be subject to the jurisdiction of 
any Court in respect of the exercise by him 
of those powers. In the instant case the 
Secretary of the Legislature is exercising cer- 
tain ministerial functions inside the House 
and he has been summoned under the writ 
to state what happened inside the Legislature 
and it cannot be said as urged by the learned 
‘Advocate General that in the exercise of 
such official duties he was one who was ex- 
ercising powers vested in him by the Con- 
stitution for regulating the procedure or 
conduct of business or for maintaining order 
therein. 

28. For all the reasons stated above, 
the petitioner is not entitled to the absolution 
of the two rules asked for in these writ peti- 
tions. ‘They are therefore dismissed. There 
will be no order as to costs. 


Petition dismissed. 
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Soma Veerappa, Petitioner v. Muthuras- 
appa Chettiar and another, Respondents. 


Civil Misc. Petn. No. 11138 of 1971 
(Review) in A. A. A. O. No. 155 of 1966, 
D/- 23-2-1973. 

Index Note: (A) Civil P. C. (1998), 
O. 21, Rr. 74, 79 — Execution sale of 
shares in private limited company — Res- 
tricted transferability of shares does not 
affect the sale. 


Brief Note:— (A) Articles of Associa- 
tion prohibited transfer of shares to outsiders 
not acceptable to the directors who were 
given discretion to refuse to recognise/register 
such transfers. 


Held: The relevant question is whether 
judgment-debtor had saleable interest in the 
shares and not whether the court-auction pur- 
chaser will be able to have the transfer re- 
cognised by the directors. Transfer of in- 
terst in shares is independent of the require- 
ment of its registration for the purposes of 
the Companies Act. Ownership of shares 
is not affected by mere existence of restric- 
tions on the registration of shares transfér- 


EQ/GQ/G128/73/VNR/PSP 


Soma Veerappa vV. Muthurasappa (Ramanujam J.) 


ALR, 


red and such restriction, therefore, cannot 
prohibit or invalidate the sale of shares. 
(1969) 73 ITR 794 (Mad), Rel. on. (X-Ref :— 
Companies Act (1956), S. 3 Gi} (@)). 
(Para 2) 
Index Note:— (8) Civil P. C. (1908), 
Q. 21, R. 64 — Avoidance of excessive eY- 
ecution under — Rule must be complied 
with except im case of indivisible property. 
Brief Note :— (B) Where property is not 
indivisible, Court cannot sell more than such 
portions (items) thereof as may be necessary 
to satisfy the decree. (Para 3) 


Cases Referred : Chronological. Paras 
(1969) 73 ITR 794 = ILR (1970) 1 
Mad 629, R. Subba Naidu v. Com- 
missioner of Gift Tax 


R. G. Rajan, for Petitioner; 
Krishnamurthi Iyer, for Respondents. 


ORDER :— The petitioner seeks to re- 
view the judgment of this Court dated 18-6- 
1970 on two grounds (1) that the sale of the 
shares in question is prohibited by the arti- 
cles of association and (2) that the sale of 
the excessive shares than what is absolutely 
required to discharge the decree debt should 
be set aside. Before dealing with the merits 
of the petitioner’s contention it is necessary 
to set out a few facts. There was a decree . 
against the petitioner herein and in execu- 
tion of that decree ten shares belonging to 
him in a private limited company were 
brought to sale. The actual amount outstand- 
ing under the decree on the date of sale was 
Rs. 5193-94. There was a sale of six shares 
for a sum of Rs. 9,000/- to the son of the 
decree-holder. The said sale was challeng- 
ed by the petitioner on three grounds (1) that 
the value fetched by the shares in auction 
is too low having regard to the real value 
worth of the shares, (2) the sale of six shares 
was not justified and the decree amount 
could have been realised by the sale of four 
shares for Rs. 6,000/- and that the sale of 
two shares in excess was not warranted and 
(3) the purchase by the decree-holder’s son 
was at the instance of the decree-holder and 
that as such the sale without leave to bid 
and set off obtained from the Court is in- 
valid in law. At the time of the hearing of 
this appeal this Court felt that there is no 
substance in the first and third contentions, 
As regards the second contention that there 
has been an excessive execution by the sale 
of six shares instead of four, it was found 
that the executing Court had ordered 
the sale of six shares because the purchaser 
had with him a sum of Rs. 9,000/-. That 
reason was found unacceptable and this. 
Court held that there has been in fact an 
excessive execution. But this Court was not 
inclined to set aside the sale even in part for 
the reason that the entire amount realised 
by the sale of six shares had been distributed 
among the various attaching decree-holders 
and that no portion of the sale proceeds 
was available in Court. As already stated 
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this review petition has been filed raising two 
grounds (1) that an important question of 
Jaw has not been placed before this Court 
at the stage of the hearing of the appeal and 
(2) that the petitioner has since deposited 
the value of all the shares sold so that this 
Court can set aside the sale at least so far 
as it relates to the said two shares excessive- 
ły sold. 


2. As regards the first contention, it 
is pointed out that the nature of the shares 
is such that they cannot be sold to any one 
other than a share-holder and that the sale of 
six shares to the decree-holder’s son who is 
not a share-holder of the company is invalid. 
Reference is made to Arts. 2 (c), 9 to 11 
and 13 to 15 of the Articles of Association 
and it is contended that there is a complete 
prohibition of the transfer of the company’s 
shares to outsiders not acceptable to the 
directors and that the directors may refuse 
to recognise the transfer and to register the 
same in the books of the company at their 
discretion. It is true the above articles 
impose stringent restrictions on the transfer 
of shares by a shareholder and discretion is 
given to the directors to recognise or not 
the transfers effected by a share-holder. But 
the existence of these restrictions will not at 
all affect the sale of the shares in execution 
of a decree of Court. Whether the Court 
auction purchaser wili be able to have the 
transfer recognised by the directors or not 
is not a question with which the Court is 
concerned, The only question to be decided 
is as to whether the judgment debtor had 
any saleable interest in the shares in ques- 
tion. The mere existence of certain restric- 
tions on the registration of the shares trans- 
ferred will not affect the ownership of the 
shares. It is well established that the trans- 
fer of interest in the shares from the trans- 
feror to the transferee is independent of the 
requirement of its registration for purposes 
of Companies Act and that as between the 
transferor and the transferee, the transfer 
‘would be valid even though the transferee 
may not be able to have the shares trans- 
ferred registered in his name. The decision 
in R. Subba Naidu v. Commr. of Gift Tax, 
(1969) 73 ITR 794 (Mad) may usefully be 
teferred to, In that case an assessee made 
a gift of certain shares in a private limited 
company absolutely to his daughter under 
two settlement deeds. But the shares con- 
tinued to stand in his name in the books of 
the company as they had not been sent to 
the company for registration of the transfer. 
The dividends of these shares continued to 
be assessed in the hands of the assessee. The 
value of the shares was subjected to gift tax 
for 1959-60 in the hands of the assessee, re- 
jecting his contention that there was no actual 
transfer of the shares to his daughter, that 
the shares continued to stand in his name 
and that he was enjoying the dividends there- 
from and paying the tax thereon. That as- 


sessment was questioned by the assessee. This 
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Court ultimately held that there was a com- 
plete gift of the shares to the daughter by 
the assessee notwithstanding that, vis-a-vis the 
company, he continued to be the holder of 
the shares in the absence of registration of 
the transfer and that, therefore, the gift tax 
was properly levied. The principle laid down 
in that decision was that though there is 
no valid registration of the transfer of shares 
in the books of the company the title to 
the shares vest with the transferee and that 
even if the dividends had been paid to the 
transferor, the benefit of those divi- 
‘dends should go only to the transferee. 
Applying the principle laid down in 
that case, even if the transfer of the 
shares is not recognised by the directors, 
still the purchaser will become entitled to 
the benefit of the shares. It is well settled 
that what passes to the purchaser of shares 
at a Court sale is the beneficial interest in 
the shares sold, and that interest passes even 
though the company has discretion to recog- 
nise the purchaser as a shareholder or not. 
There is nothing in Order 21, Rule 79 to 
indicate that the title of the auction purchaser 
to the shares purchased by him will stand 
perfected only after the recognition of the 
transfer and registration of the same by the 
company. In this view, the sale of shares in 
question cannot be said to be invalid for the 
reason that there are restrictions for recogni- 
tion of the transfer of shares. 

3. As regards the second contention 
it is now stated by the learned counsel for 
the petitioner that a sum of Rs. 9,000/- has 

n deposited in the lower Court to the 
credit of the execution petition, that there- 
fore the reasoning given by this Court for 
not setting aside the sale in part in regard 
to the two shares no longer holds good and 
that in view of the said deposit the sale 
of shares so far as it relates to the excess 
two shares should be set aside. I am of 
the view that there is force in this conten- 
tion. As already stated, the amount due 
to the decreeholder on the date of the execu- 
tion was Rs. 5,000/- and odd, and by the 
sale of four shares at the rate of Rs. 1,500/- 
per share, the entire decree amount could 
have been realised. But the executing Court 
has purported to sell the six shares on the 
ground that the purchaser had enough money 
to purchase the six shares oft of ten shares 
offered for sale. This reasoning of the ex- 
ecuting . Court for effecting the sale of six 
shares has been held by me to be untenable 
in the judgment dated 18-6-1970. It is only 
in cases where the property to be sold is 
indivisible, it is possible for the Court to 
sell the property as one unit and the sale 
proceeds realised may be considerably more 
than the decree amount. But in a case like 
the present one where the executing Court 
should have stopped with the sale of four 
shares which is sufficient to fully satisfy the 
decree, it is not empowered to sell more 
than the required’ number of shares merely 
because the purchaser had money in his hands 
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to purchase more shares. Now that the ap- 
pellant has deposited the entire sum of 
Rs. 9,000/- representing the sale value of the 
shares, equity and justice demand that the 
sale of the excess two shares has to be set 
aside by this Court. As already stated, there 
is no reason to set aside the sale of the four 
shares for the reasons advanced by the ap- 
pellant. I therefore modify the judgment in 
the C. M. S. A. and direct that the sale held 
on 10-12-1964, be set aside so far as it re- 
lates to the two excess amount shares. The 
purchaser is entitled to the repayment of a 
sum of Rs. 3,000/- out of Rs. 9,000/- now 
said to be in Court deposit. The civil mis- 
cellaneous petition is partly allowed as indi- 
cated above. No costs. 


Petition partly allowed. 
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KAILASAM, J. 


C. Kuttappa Nair and another, Peti- 
tioners v. S. S. A. Shahul Hameed and others, 
ee 


vil Revn. Petn. No. 1308, 1450 and 
1498 F 1972, D/- 9-2-1973 against order of 
Sm. C. C, Madras in H. R. A. 983 of 1970. 


Index Note:— (A) Madras Buildings 
(Lease and Rent) Control Act (18 of 1960), 
S. 23 — Appellate authority cannot remand 
the appeal. 

Brief Note:— (A) The appellate autho- 
rity under the Act has no power to remand 
a matter and the only power given to him 
by the statute is to ‘make a further enquiry 
either personally or through the Controller’, 
if need be, and is bound to decide the various 
issues in the a ippeal himself. (1949) 62 Mad 
LW (SN) 35, Followed. (Para 10) 


Cases Referred : Chronologicak Paras 
(1967) 2 Mad LJ 412 = 80 Mad LW 
504, Sr. Supdt. of Post Offices, E. 
Tanjore v. K. R. Ms. Chockalingam 
Chettiar 9 
(1963) 1 Mad LJ 9 = 1963 Mad WN 
40, Babu Mudaliar v. Bhaktavatsalu 
Chetti 7 
(1962) 2 Mad LJ 82 = 75 Mad LW 
148, Danakoti Chettiar v. M. M. 
Duraiswami Chettiar 6, 7 
(1958) 1 Mad LJ 77, Narayanaswami 
Reddiar v. Dhanraj Sowcar 5 
(1949) 62 Mad LW (SN) 35, Rangasami 
Naidu v. 2nd Judge, Small Cause 
Court, Madras 3, 6, 7 

R. V. Seshadri, V. Suresham for G. 
Krishnamurthi Iyer, for Petitioners; S. Jaga- 
deesan, for Respondents. 

ORDER :— These three revision peti- 
tions have been filed by three of the tenants 
against a common order of the Appellate 
authority remanding the eviction petitions for 
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fresh disposal. Seven petitioners claiming to 
be entitled to the premises in question filed 
eviction petitions against various tenants. The 
Rent Controller found that the petitions were 
not maintainable on the ground that all the 
persons who are entitled to rights in the 
premises in question were not parties. On 
appeal, the appellate authority held that the 
petitions were maintainable, and remanded 
back the petitions to the Rent Controller for 
disposal on other matters of controversy in 
the light of the observations made by ‘the 
appellate authority. In the three revision 
petitions filed by the three tenants, the main ` 
contention raised is that the appellate autho- 
rity has no right to remand the matter for 
fresh disposal to the Rent Controller. 


2. The power of the appellate autho- 
rity is defined in Section 23 of the Madras 
Buildings (Lease and Rent Control) Act, Sec- 
tion 23 (3) provides— 

“The appellate authority shall call for 

the records of the case from the Controller 
and after giving the parties an opportunity 
of being heard and, if necessary, after mak- 
ing such further enquiry as he thinks fit 
either personally or through the Controller, 
shall decide the appeal.” 
The section does not confer any right on the 
appellate authority to remand the matter for 
fresh disposal. AJl that the sub-section em- 
powers the appellate authority to do is to 
decide the appeal after making such further 
enquiry as he thinks fit either personally or 
through the Rent Controller. Option is given 
to the appellate authority to make the fur- 
ther enquiry either personally or through the 
Controller. It is specifically provided that 
the appellate authority shall decide the ap- 
peal. The only power that is left with him 
is that if he does not make the ‘further en- 
quiry’ himself personally, he may call the 
Controller to make ‘such further enquiry’. 
But the decision can only be by the appellate 
authority. 

3. In the decision in Rangasami 
Naidu v. Second Judge, Small Cause Court, 
Madras, 62 Mad LW (SN) 35, a Bench of 
this Court, Rajamannar, C. J. and Raghava 
Rao, J. held that under Act XV of 1948 (The 
Madras Buildings and Lease Rent Control) 
Act, the appellate authority cannot' remand. 
a case for fresh disposal by the Controller. 
Before the Bench it was contended that the 
appellate authority had an inherent power to 
remand a case to the Controller. The Bench 
was dealing with Section 12 (3) of Act XV of 
1948, which can be extracted :— 

“The appellate authority shall send for 
the records from the Controller and after 
giving the parties an opportunity of being 
heard and, if necessary, after making such 
further enquiry as he thinks fit either per- 
sonally or through the Controller, shall decide 
the appeal.” 

It will be seen that the sub-section is similarly 
worded as sub-section (3) of S. 23 of Act 
XVII of 1960. Dealing with the powers 


a 


1973 


under the sub-section, the Bench observed 
that the sub-section defined in clear terms 
the powers of the appellate authority, that 
the appellate authority has got the power to 
make such further enquiry as it thinks fit 
before deciding the appeal, that this enquiry, 
it can do, either personally or through the 
Controller, but that after such enquiry the 
appellate authority is bound to decide the 
appeal and that it is not enough if the ap- 
pellate authority merely disposes of the ap- 
peal; he is bound to decide the appeal. 

4. . Following the decision of the 
Bench, it has to be held that the appel- 
late authority has no power to remand, 
but has the power to make a further en- 
quiry either by himself personally or 
through the Controller; but he has to 
decide the appeal himself. 

5. On behalf of the respondents, cer- 
tain decisions of this Court were referred to. 
In Narayanaswami Reddiar v. Dhanraj 
Sowcar, 1958-1 Mad LJ 77 Ramaswami, J. 
observed— 


“Remand is an exercise of judicial dis- 
cretion by the learned District Judge which 


‘cannot be abdicated, and in regard to which 


there can be no judicial self-abnegation and 
rested on the half-hearted acquiescence of the 


parties who might be fearful that if they ap-' 


peared unduly obstructive to what the learn- 
ed District Judge was thinking to be a proper 
course, worse might befall them.” 

The learned Judge did not deal with the 
power of the appellate authority under Act 
XXV of 1949 (Madras Buildings Lease and 
Rent Control Act). 

6. In Denakoti Chettiar v. M. M. 
Duraiswami Chettiar, 1962-2 Mad LJ 82, 
Ramachandra Iyer, C. J. held that the juris- 
diction exercised by the District Court under 
Section 12-B of the Madras Buildings (Lease 
and Rent Control) Act, 1949 (Act XXV of 
1949) though revisional is appellate in chara- 
cter and that the power of remand is an 
inherent power in a Court exercising appel- 
late jurisdiction. This view cannot be ac- 
cepted as it runs contrary to the provisions 
of the section and to the view expressed 
by the Bench in 62 Mad LW (SN) 35. 


7. In Babu Mudaliar v. Bhaktavatsalu 
Chetti, 1963-1 Mad LJ 9, Ganapatia Pillai, J. 
after referring to the decision in 62 Mad 
LW (SN) 35, and the decision of Rama- 
chandra Iyer, C. J. in 1962-2 Mad LJ 82, 
held that where the ground on which the 
order of the trial Court is founded, an op- 
portunity should necessarily be given to the 
parties to let in evidence upon other grounds 
available and relevant to the point in issue. 
The furnishing of an opportunity to the par- 
ties to let in evidence upon other grounds 


-may be permissible under the powers con- 


ferred on the appellate authority to make a 
further enquiry either by himself personally 
or through the Controller. But this would 
not include a power of remand or of delega- 
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tion to the Controller the duties of the ap- 
pellate authority to decide the appeal. 


8. | Anantanarayanan, C. J. in C. R. D. 
No. 1872 of 1964, held that under Sec- 
tion 23 (3) of Madras Act XVIII of 1960, 
the proper course for the appellate autho- 
rity is to retain the appeal on its file and to 
dispose of it after the Rent Controller makes 
the further enquiry and submits the findings. 
This view is in accord with Section 23 (3) 
so far as directing the Controller to make 
a further enquiry is concerned. But the sub- 
mission of a finding by the Controller may 
not be quite warranted under the section, if 
the duty cast upon the appellate authority 
to decide the appeal is delegated to the Con- 
troller. 

9. In the Sr. Supdt. of Post Offices, 
East Tanjore v. K. R. MS. Chockalinga 
Chettiar, 1967-2 Mad LJ 412, after referring 
to various decisions, Ramaprasada Rao, J. 
adopted the formula laid down by Ganapatia 
Pillai, J. and Anantanarayanan, C. J. and 
found that the District Judge ought to have 
called for a finding on matters on which 
he could not concur with the Rent Controller, 
keeping the revision petition on his file. 

10. In view of the clear wording in 
the section (Section 23 (3)) and the ruling in 
the Bench decision, which is binding on me, 
I hold that the appellate authority has no 
power to remand a matter and the only 
power given to him by the statute is to ‘make 
a further enquiry either personally or through 
the Controller’, if need be, and is bound to 
ados tbe various issues in the appeal him- 
self. 

11. In the result, the contention of 
the revision petitioners is accepted and the’ 
order of remand made by the appellate 
authority is set aside. The appellate autho- 
rity is directed to dispose of the appeals 
according to law. 

12. It is stated that three tenants have 
not preferred any appeal. But that would 
not make any difference since the order of 
the appellate authority is held to be unsus- 
tainable as a whole. The appeal in entirety 
will be disposed of by the appellate authority. 

13. There will be no order as to costs 
in these revision petitions. 

Petition allowed. 
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1961 (58 of 1961), S. 23 — Transfer of land 
between notified date under S. 8 and final 
statement under S. 12 is not invalid. 


Brief Note:— (A) Such transfer is not 
invalid and transferee’s title and possession 
cannot be interfered with by the authorised 
Officer while fixing the ceiling area of the 
transferor holding land on the date of com- 
mencement of the Act in excess of 30 stan- 
dard acres. (Paras 2, 4) 


K. V. Sankaran, for Appellant; The 
Govt. Pleader, for Respondent. 


VEERASWAMI, C. J.:— This appeal 
faises the question as to the validity of a sale 
of an extent of 2 acres and 32 cents com- 
prised in S. No. 40/5 and made on 14-5-1964 
in favour of the appellant. The vendor filed 
a return under Madras Act 58 of 1961 on 
15-7-1963, disclosing an extent of 3 acres and 
91 cents as surplus out of 4 acres and 94 
cents covered by survey field No. 40/5 in 
Bishandarkoil village, Lalgudi-Taluk. A draft 
statement was published, as required by Sec- 
tion 10 on 29-1-1964, .and the final statement 
under Section 12 followed on 28-1-1965. A 
notice of the final statement was served on 
the vendor on 29-11-1965. An appeal aris- 
ing from it failed on 10-6-1966. On 5-10- 
1966 notification under Section 18 (1) was 
made and, on 13-10-1966, the vesting of the 
surplus was proclaimed under Section 18 (2). 
We may mention that, on 9-3-1964, the 
Supreme Court struck down the Act itself 
as violative of the fundamental rights relating 
to property. Then came, with effect from 
20-6-1964, 17th Amendment of the Constitu- 
tion which gives deemed validity to the Act 
from the date of its original commencement, 
namely, 6-4-1960. 


2. he purchaser who impugned the 
validity of the vesting of the land covered 
by the sale deed in his favour, failed in his 
petition under Art. 226 of the Constitution, 
Alagiriswami, J. taking the view that the in- 
tendment of the Act was to invalidate such 
a sale deed as well. With respect, we are 
unable to share this view. 


Madras Act 58 of 1961 provides for 
fixation of ceiling on agricultural land hold- 
ings and for certain other matters connected 
therewith. It gives effect to the objectives 
underlying in clauses (b) and (c) of Art. 39 
of the Constitution of India. While fixing 
a ceiling at the extent mentioned in the Act 
on holding agricultural land, the Act contains 
provisions for vesting in Government of sur- 
plus land and distribution thereof by it to 
the landless. We have already mentioned that 
the Act commenced to operate with effect 
from 6-4-1960. Section 7 says that, on and 
from the date of the commencement of the 
Act, no person shall, except as otherwise 
provided in the Act, but subject to the pro- 
visions of Chapter VIII, be entitled to hold 
in excess of the ceiling area. We are not, 


_ at the moment, concerned with the proviso 


ALR. 
to the section. Section 8 provides for 
furnishing of return by person holding land 
in excess of the ceiling. That section itself 
fixes ceiling at 30 standard acres, a term 
which is defined. The liability to make a 
return is within 90 days from such date as 
may be specified in the Notification issued 
by the Government. The term ‘notified 
date’ is defined by Section 3 as the date 
specified in the notification issued by the 
Government under Section 8 (1). Section 9 
relates to collection of information detailed 
therein. When a return is furnished on the 
basis of the information under sub-sec. (1) 
of Section 8 as well as the representation 
and evidence under the proviso to Explana- 
tion I to sub-section (1) of Section 8 the 
representation and evidence under the provi- 
so or on the basis of the information under 
sub-section (1) of Section 9 and the addi- 
tional particulars, if any, or on the basis 
of the information obtained by the autho- 
rised officer, he shall prepare a draft state- 
ment in respect of each person holding or 
deemed to have held land in excess of the 
ceiling area. Such statement should contain 
particulars detailed in sub-sec. (1) of S. 10 
which includes also particulars of the land 
proposed to be declared as surplus land. Be- 
fore proceeding further, the authorised offi- 
cer is given jurisdiction to decide, in certain 
circumstances, questions of title. After dis- 
posal of objections, if any, preferred under 
Section 10 (5) to the draft statement pub- 
lished, the Authorised Officer, under Sec- 
tion 12, makes necessary alterations in the 
draft statement and declares surplus land as 
held by each person. This is regarded as 
the final statement to be published. Then 
follows the provision for acquisition of sur- 
plus land which is provided for by S. 18. 
After publication of the final statement 
under Section 12, the Government shall 
publish a notification to the effect that sur- 
plus land is required for a public purpose. - 
Once that is done, and due publicity thereof 
has been given as provided by sub-sec. (2) 
of Section 18, the land specified in the noti- 
fication, together with the trees standing on 
such land and buildings, shall vest in the 
Government free from all encumbrances 
from the date of publication and all right, 
title and interest of all persons in such land, 
with effect from the said date, shall be 
deemed to have been extinguished. In order 
to effectuate’ the scheme of the ceiling, 
Chapter HE of the Act contains provisions 
for ceiling of future acquisition and restric- 
tions on certain transfers, Section 19 en- 
joins that, when a transfer is made in his 
favour of agricultural lands, the transferee 
should declare the total extent of land held 
by him. In the absence of such declaration, 
no document of transfer could be register- 
ed. The penalty for future acquisition in 
contravention of Section 7 fixing the ceiling 
is that the transfer effected shall be deemed 


to have been in favour of the Government 
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with effect from the date of transfer. Sec- 
tion 22 deals with transfers between the 


date of commencement of the Act and the 
notified date. In such a case of transfer, 
the Authorised Officer may declare, after 
following the prescribed procedure, the 
transfer to be void, but only if he finds that 
it defeats any of the provisions of the Act. 
Then comes Section 23:— 


“Subject to the provisions of Sec. 20, 
for the purpose of fixing, for the first time, 
the ceiling area of any person holding land 
on the’ date of the commencement of this 
Act, in excess of 30 standard acres, the 
authorised officer shall not take into consi- 
deration— 

(a) any transfer, whether by sale Qin- 
cluding sale in execution of a decree or 
order of a civil Court or of an award or 
order of any other lawful authority) or by 
gift (other than gift made in contemplation 
of death), exchange, surrender, settlement or 
otherwise; or 

(b) any sub-division (including sub- 
division by a decree or order of a civil 
Court or any other lawful authority) whe- 
ther by partition or otherwise, effected on 
or after the notified date and before the 
date of the publication of the final state- 
ment under Section 12 or 14.” 


The direction in the section is to the 
authorised officer which is that, for the pur- 
pose of fixing, for the first time, the ceiling 
area of any person holding land on the date 
of the commencement of the Act in excess of 
30 standard acres, he shall ignore any trans- 
fer, whether by sale or by gift etc., effect- 
ed on or after the notified date and before 
the date of the publication of the final state- 
ment under Section 12 or 14. In sharp con- 
trast to Section 22, the authorised officer, 
while acting under Section 23, has not been 
given any power to declare such sale deed 
to be void. The section also does not say 
that the transfer by itself will be bad for 
any reason. ‘The transfer is not rendered 
void either expressly or by any statement in 
the section. The section does not deal with 
the transferee’s rights. 


3. It is true the several possibilities 
may be contemplated with reference to Sec- 
tion 24. One of them, to take an extreme 
case, may be of a person holding agricul- 
tural land in excess of 30 standard acres at 
the commencement of the Act. After filing 
a return but before the vesting of surplus 
land, he has transferred the entirety of the 
land in his holding. The question may arise 
what should be done in such a case. If the 
Authorised Officer is to ignore the transfer 
made by the transferor, the transferee’s 
rights will come in the way of actually tak- 
ing the land, and be it noted that the State’s 
Tight to take the land will arise from the 
date of vesting on notification under S. 18 
(3). Section 23 cannot be read or under- 
stood as conferring power upon the Autho- 
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rised Officer to take land which has not 
vested in the Government as provided under 
the provisions of the Act, particularly Sec- 
tion 18 (3), and then distribute such land. 
Yet, another instance may be examined, 
Instead of transferring the entire land, the 
transferor conveys just an extent in excess 
of the ceiling limit. In that case, the effect 
of ignoring the transfer would be that the 
Authorised Officer may be entitled to take 
over what could have been regarded as ex- 
cess before the transfer out of the lands 
still in the hands of the transferor; but be 
it noted that this, he can do only when the 
Jand which he proposes to take has, by a 
notification under Section 18 (3), vested in 
the Government. As we think the approach 
to Section 23 should also be from the stand- 
point of the main objective of the Legisla- 
tion, namely, fixing a ceiling. Too much 
emphasis cannot be given to distribution. 
We are aware that the position under Sec- 
tion 23, as itis worded for the moment, 
may be anomalous and may even lead to 
difficult situations. But that, in our view, 
should not stand in the way of finding the 
true scope of Section 23 and the Court is 
not entitled to fill up gaps in Section 23 by 
visualising strange situations in providing 
for ~ 


As we read Section 23, we are 
E e to hold that the sale in favour of 
the appellant is by any means invalid. It 
follows, therefore, that his title or possession 
cannot be interfered with. The appeal is 
allowed with costs. Counsel’s fee Rs. 200. 


Appeal allowed. 
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entering into new tenancy agreement with 
the tenant — He is not required to give 
fresh notice terminating tenancy. AIR 1961 
SC 1067, Relied on. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1972 SC 819=(1972) 1 SCWR 145, 

Bhawanji Lakhamshi v. Himatlal 
Jamnadas Dani 
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AIR 1961 SC 1067=(1961) 3 SCR 813, 
Ganga Dutt v. Kartik Chandra Das 
AIR 1961 Mad 200=(1961) 2 Mad LI 
176, Munavar Basha v. Narayanan 
AIR 1949 FC 1241949 FCR 262, Kai 
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R. Gopalaswami Iyenger and Sivamani, 
for Petitioner; V. Govinderajulu, K. Rama- 
chandran and B. S. Satyanarayana, for Res- 
pondents. 

ORDER:— The landlord is the peti- 
tioner. He applied for eviction of the 
tenant on the ground that the tenant com- 
mitted wilful default in payment of rent 
and that he denied the title of the Jandlord. 
The tenant, in defence, submitted that he 
had an agreement of sale entered into with 
the second respondent before he sold the 
building to the petitioner who filed the peti- 
tion before the Rent Controller and that he 
bona fide thought he had title to the pro- 
perty in question and therefore withheld 
the payment of rent and he was not guilty 
of denial of title of the landlord or of wil- 
ful default. The Courts below accepted the 
contention of the tenant and dismissed the 
landlord’s petition. 

2. The plea of the tenant is that he 
entered into an agreement with the second 
respondent for sale of the premises in which 
he was having his tea shop business. The 
agreement of sale was on 2-10-1968. The 
landlord (petitioner herein) purchased the 
property from the second respondent on 27- 
8-1969. The tenant, by virtue of the agree- 
ment of sale from the second respondent, 
had filed a claim petition on the ground 
that he was in possession of the property 
under an agreement of sale. This was in a 
suit filed by the present landlord against 
the second respondent. The claim petition 
filed by the tenant (first respondent) was 
rejected and the tenant had not filed 
suit as required under Order 21, 
Rule 63, C. P. Code. Whatever tight the 
tenant might have had, by virtue of the 
agreement of sale, on account of his failure 
to file a suit against the claim order, he 
cannot raise this question again and the 
title of the landlord (petitioner) so far as 
the first respondent-tenant and his claim is 
concerned has become final. 


3. Even after the claim was rejected, 
the tenant did not pay any rent. Therefore 
no claim of any bona fide denial of title 
after the claim petition was dismissed can 
be allowed. The first respondent’s only 
remedy was to file a suit and question the 
correctness of the claim order. Having not 
done so the tenant cannot say that he con- 
tinued to have a right in the premises and 
he cannot also assert his title and fail to 
pay the rent. The plea of the tenant-first 
respondent, therefore, of bona fide dispute 
in title and failure to pay the rent due to 
his belief that he had title to the property 
cannot be upheld and this point will have 
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to be answered in favour of the landlord 
(petitioner). 

4, It is next contended that the 
tenant-first respondent had advanced large 
sums of money to the second respondent 
and the landlord (petitioner) as purchaser of 
the property is bound to account for the 
amounts which the second respondent, the 
former landlord had to pay to the tenant- 
first respondent. This contention also can- 
not be accepted. Apart from the statement 
of the tenant (first respondent) that he had 
paid money to the second respondent, there 
is nothing to indicate as to how the peti- 
tioner, the present landlord, is bound to 
give credit to the amounts that were paid 
to the second respondent by the tenant-first 
respondent. 


5. Lastly it was contended that the 
notice given by the landlord is not in ac- 
cordance with the provisions of Section 106 
of the Transfer of Property Act and there- 
fore this petition jis not maintainable. In 
this case, the tenancy was for a period of 
5 years from 8-3-1962. The tenancy expir- 
ed on 8-3-1967. The second respondent 
gave a notice terminating the tenancy giving 
notice of termination of 15 days. But the 
petition filed by the second respondent be- 
fore the Rent Controller for eviction of the 
tenant was dismissed. After the purchase 
by the landlord petitioner, he filed the pre- 
sent petition. Before filing this petition he 
did not give a fresh notice terminating the 
tenancy after giving 15 days notice ending 
with the month of the tenancy. It is also 
true that he did not avail himself of the 
forfeiture clause on the ground of denial 
of title; but the plea of the landlord peti- 
tioner is that he is not bound to give a 
notice under Section 106 of the Transfer 
of Property Act. His contention is that the 
tenancy was determined by efflux of time 
and by a notice of termination of tenancy 
by the former landlord. The petitioner, 
after his purchase of the property did not 
enter into a fresh agreement of tenancy nor 
did he in any way recognise the first res- 
pondent as his contractual tenant. On the 
facts there is no material for coming to 
the conclusion that the petitioner landlord 
created any fresh tenancy or agreed to have 
the first respondent-tenant as his tenant. In 
such circumstances it has been held by the 
Supreme Court in Ganga Dutt v. Kartik 
Chandra Das, AIR 1961 SC 1067, follow- 
ing the decision of the Federal Court in 
Kai Khushroo v. Bai Jerbai, AIR 1949 FC 
124, that no notice under Section 106 of 
the Transfer ‘of Property Act were necessary. 
The Supreme Court in Bhawanji Lakhamshi 
v. Himatlel Jamnadas Dani, 1972-1 SCWR 
145 = (AIR 1972 SC 819), has also reiterat- 
ed this proposition. The Madras High 
Court also in Munavar Basha v. Narayanan, 
AIR 1961 Mad 200 has expressed similar 
view. In this case, as there was no fresh 
tenancy the tenancy having been terminat- 
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ed by efflux of time and by notice, a fresh 
notice by the purchaser under Section 106 
of the Transfer of Property Act is not re- 
quired. 

6. In the result I accept all the con- 
tentions of the petitioner-Jandlord, namely, 
that the denial of title is wilful, that there 
was wilful default in the payment of rent 
and no fresh notice as required under Sec- 
tion 106 of the Transfer of Property Act is 
necessary. The landlord is therefore en- 
titled to have his tenant-first respondent 
evicttd. This petition is allowed with costs. 
Time for payment of arrears of rent upto 


date till 8th December 1972. If all arrears ` 


of rent upto that date is paid, the tenant, 
first respondent, will be given three months’ 
time to vacate Call on 8-12-1972. 


7. Order: As the arrears of rent 
upto date as provided in the order dated 27- 
11-1972 has not been paid, there will be no 


order granting time. 
Order accordingly. 


foa 
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Subramani, Appellant v. 
Reddiar and others, Respondents. 


Second Appeal No. 1272 of 1970, 
D/- 6-12-1972. 


Index Noto:— (A) Specifie Relief Act 
(1963), S. 12.— Decree for specific perform- 
ance of part of contract — Agaimst whom 
can be passed. 


Brief Note:— (A) A decree for specific 
performance of a part of a contract 
must not necessarily be against the 
same body of persons who had entered into 
the contract. Thus it cannot be said that 
the Court has no power to pass decree of 
specific performance of part of a contract 
on the ground that the contract, in so far 
as one of the parties is concerned, is void or 
invalid or inoperative. Case law discussed. 
(Para 5) 
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AIR 1918 Cal 889 = 27 Cal LJ 611, 
Shama v. Kumed 

AIR 1915 PC 113 = 1915 AC 866, 
Rutherford v. Acton-Adams 

AIR 1915 All 263 = 13 All LJ 739, 
Mahmud Ali v. Yawar Beg 

AIR 1914 Mad 456 = LR 37 Mad 
387, Nagiah v. Venkatrama Sastrulu 

(1910) ILR 33 Mad 359 = 20 Mad 
LJ 328, Porakka Subbarami Reddy v. 
Vadlamudi Seshachalamchetty 

(1882) ILR 5 Mad 337 (FB), Guru- 
swami v. Ganap athia 

(1878) 9 Ch D 180 = 47 LJ Ch 800, 
Horrocks v. Rigb 

(1749) 1 Ves Sen is = 27 ER 992, 
Attorney-General v. Day 

(1749) 1 Ves Sen 225 = D7 ER 996, 
Attorney-General v. Andrews 

D. Rangaswami Aiyangar and R. Krish- 
namachari, for Appellant; A. XK. Shan- 
mughasundaram and K. Ramachandran, for 
Respondents. 

JUDGMENT:— The fourth defendant 
is the appellant in tbe Second appeal 
which arises out of a suit filed by the plain- 
tiff seeking specific performance of an 
agreement of sale of the suit properties. The 
first defendant is the husband of the second 
defendant and the minor third defendant is 
the step-sister of the second defendant. De- 
fendants 1 to 3 entered into an agreement 
with the plaintiff to sell the share of the 
second defendant as well as share of the 
third defendant to the plaintiff for a sum 
of Rs. 4,000/-. An advance of Rs. 500/- 
was received. A period of four months 
was fixed for completion. In executing the. 
agreement the first defendant acted as 
guardian for his sister-in-law, the minor 
third defendant. When the plaintiff pressed 
the defendants to complete the transaction, 
the second defendant repudiated the agree- 
ment itself while on behalf of the third de- 
fendant, the objection was raised that the 
first ‘defendant had no authority to represent 
her. On 17-10-1964, the second defendant 
sold to the fourth defendant her share in 
the properties covered by the agreement. On 
the same day, the guardian of the third de- 
fendant sold the third defendant’s share to 
defendants 5 and 6 and the plaintiff insti- 
tuted the present suit for specific perform- 
ance on 13-11-1964. The trial Court dis- 
missed the suit, but in appeal, the plain- 
tiffs suit was decreed with reference to the 
share of the second defendant, with a pro- 
portionate abatement in the price payable 
by the plaintiff under Section 12 (4) of the 
Specific Relief Act of 1963 (hereinafter re- 
ferred to as the Act). The fourth defen- 
dant who has purchased the property from 
the second defendant with knowledge of the 
agreement of sale and as against whom also 
there is a decree for specific performance 
has preferred this second appeal. 

2. Several useless and untenable 
contentions were raised on the merits be- 
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fore the Courts below, like (a) denial of the 
execution of the agreement by the second 
defendant, (b) the plaintiff's waiver of his 
right. and (c) the fourth defendant being an 
innocent purchaser without knowledge of 
the agreement of sale etc. and they were 
all found against and learned counsel for 
the appellant did not, rightly, question the 
correctness of those findings. He confined 
his arguments only to the question whether, 
on the facts and the circumstances of this 
case, the plaintiff would be entitled to spe- 
cfic performance of a part of a contract 
with abatement of a proportionate purchase 
price. 

3. In India, the power and jurisdic- 
tion of the Court to grant specific perform- 
ance of a part of a contract was limited and 
circumscribed by the provisions in Ss. 14 to 
17 of the repealed Act of 1877. Under the 
new Act of 1963, those provisions have been 
amalgamated and are contained in Sec. 12, 
sub-sections (1) to (4) with some modifica- 
tions. Section 12 of the present Act which 
has taken the place of Sections 14 to 17 of 
the repealed Act constitutes a complete Code 
in respect of a claim for specific perform- 
ance of a part of a contract. In- this res- 
pect, the law in India is not in complete 
consonance with the law in England as laid 
down by the English Courts. In a limited 
sense, when a Court decrees specific per- 
formance of a part of a contract, it virtual- 
ly amounts to the Court making a new 
bargain for the contracting parties which 
they never would have made for themselves, 
and it is for this reason that it is only in 
special cases, subject to certain conditions, 
that a party can claim specific performance 
of a part of a contract, though the English 
Courts have exercised jurisdiction in a 
wider area of cases. So far as India is con- 
cerned, it is settled law and beyond question 
that the provisions of Sections 14 to 17 of 
the repealed Act are both positive and ne- 
gative in their form, and taken together, 
they constitute a complete Code, within the 
terms of which relief by way of specific per- 
formance must be sought if it is to be grant- 
ed at all and that even though assistance 
may be derived from a consideration of 
cases upon this branch of English jurispru- 
dence, the language of the Sections must 
ultimately prevail. Vide William Graham 
v. Krishna Chandra Dey, (48 Mad LJ 172 
at page 176 = (AIR 1925 PC 45). This 
rule applies even now and Section 12 (1) of 
the new Act which corresponds to Sec. 17 
of the repealed Act, expressly declare “that 
the Courts shall not direct specific perform- 
ance of a part of a contract except as pro- 
vided in Section 12, sub-sections (2) to (4).” 
Section 12 of the present Act of 1963 runs 
in these terms: 


“Sec. 12 (1) Except as otherwise herein- 
after provided in this Section, the Court 
shali not direct the specific performance of 
a part of a contract. 
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(2) Where a party to a contract is un- 
able to perform the whole of his part of it, 
but the part which must be left unperform- 
ed bears only a small proportion to the 
whole in value and admits of compensation 
in money, the Court may, at the suit of 
either party, direct the specific performance 
of so much of the contract as can be per- 
formed, and award compensation in money 
for the deficiency. 

(3) Where a party to a contract is 
unable to perform the whole of his part of 
it, and the part which must be left únper- 
formed either— 

(a) forms a considerable part of the 
whole, though admitting of compensation in 
money; or 

(b) does not admit of compensation in 
money; 
he is not entitled to obtain a decree for 
specific performance; but the Court may, 
at the suit of the other party, direct the 
party in default to perform specifically so 
much of his part of the contract as he can 
perform, if the other party— 

(i) in a case falling under clause (a) 
pays or has paid the agreed’ consideration 
for the whole of the contract reduced by 
the consideration for the part which must 
be left unperformed and in a case falling 
under clause (b), the consideration for the 
whole of the contract without any abate- 
ment; and F 

Gi) in either case, relinguishes all claims 
to the performance of the remaining part 
of the contract and all right to compensa- 
tion, either for the deficiency or for the 
loss or damage sustained by him through 
the default of the defendant. 


(4) When a part of a contract which, 
taken by itself, can and ought to be speci- 
fically performed, stands on a separate and 
independent footing from another part of 
the same contract which cannot or ought 
not to be specifically performed, the Court 
may direct specific performance of the for- 
mer part. 

Explanation: For the purpose of this 
Section a party to a contract shall be deem- 
ed to be unable to perform the whole of 
his part of it if a portion of its subject- 
matter existing at the date of the contract 
has ceased to exist at the time of its per- 
formance.” 

4. Section 12 (2) is not of much re- 
levance to the present discussion as it deals 
with a case where that part of a contract 
which remains unperformed bears only a 
small proportion to the entirety of the con- 
tract. The question is whether the instant 
case would be covered by sub-section (3) 
and sub-section (4) of Section 12. Sub-sec- 
tion (3) corresponds to Section 15 of the re- 
pealed Act while sub-section (4) corresponds 
to Section 16 of the repealed Act. The 
material change (relevant for our discussion) 
introduced in sub-section (3) of Section 12 
is that, a party (who is not in default) is 
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entitled to specific performance of a part 
of a contract even where the portion un- 
performed is considerable part of the entire 
contract, and there will be an abatement in 
the price payable. Under Section 15 of the 
repealed Act, the plaintiff, in whose favour 
the decree for specific performance of a part 
of a contract is granted, is bound to pay 
the entire purchase price besides giving up 
or relinquishing his claims to the perform- 
ance of the remaining part and to any right 
to compensation or loss or damage sustain- 
ed by him on account of the default of the 
defendant. In other words, under Sec. 15 
of the repealed Act, if at all, the Court 
granted a decree for specific performance of 
a part of a contract even where the part 
unperformed bears a considerable proportion 
to the entirety of the contract, the plaintiff 
must pay the entirety of the consideration 
while, under the new provision, i.e. sub- 
section (3) of Section 12 of the new Act. 
the plaintiff is not bound to pay the entire 
purchase price, but there will be propor- 
tionate abatement thereof. 


5. The provision in the repealed Act 
compelling the purchaser to pay the entire 
price even though specific performance of a 
part of a contract was alone granted, was, 
indeed, a stringent and drastic condition be- 
sides being a wide departure from the 
English law. Under the present Jaw, this 
condition has been eleminated and in this 
aspect the law has been brought into con- 
formity with the English law. In a decision 
of the Privy Council in Rutherford v. Acton- 
Adams, (1915 AC 866, at p. 870) = (AIR 
1915 PC 113) Viscount Haldane observed: 
“Tf it is the purchaser who is suing, the 
Court holds him to have an even larger 
tight. Subject to considerations of hard- 
ship, he may elect to take all he can get 
and to have a proportionate 
from the purchase money.” Mr. D. Ranga- 
swami Iyengar, learned counsel for the ap- 
pellant urged that sub-sections (2) to (4) 
of Section 12 of the new Act would apply 
only to cases in which the contract specific- 
ally enforced is a contract which has been 
entered into between the parties to the ac- 
tion and that these provisions would not 
apply to a contract which is entered into 
between the plaintiff on the one side and 
different parties on the other and, if, with 
regard to some of them, specific perform- 
ance cannot be decreed. His argument is 
that, for sub-sections (2) to (4) of Sec. 12 
to apply, the Court must decree specific 
performance as against all the parties to the 
contract though the decree is in respect of 
a part thereof; in other words, the party 
against whom the decree is passed, whether 
single or plurality of persons, must be the 
same, whether single or plurality of persons, 
who entered into the agreement. To take 
an illustration, if a contract of sale is en- 
tered into between A on the one side and 
B, C and D on the other for purchase of 
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15 acres of land, if B, C and D have right 
only in 8 acres, the Court can decree spe- 
cific performance as against, B, C and 
in respect of 8 acres, exercising jurisdiction 
under S. 12 (3). But, if the contract, in so 
far as Dis concerned, is void or invalid or in- 
operative, there is no question of the Court 
decreeing specific performance of a part of 
a contract as against B and C under Sec- 
tion 12, sub-section (3). Mr. Rangaswami 
Iyengar contended that even if specific per- 
formance of a part of a contract is decreed, 
the decree should be against the same body 
of persons who entered into the contract 
and if, for any reason, the decree cannot 
be passed against any of the parties to the 
contract, Section 12 (3) would not apply. 
According to learned counsel, sub-sec- 
tions (2) to (4) of Section 12 do not cover 
such a situation and there being no statutory 
provision to meet such a contingency, the 
opening words of Section 12, sub-section (1) 
would prevail and the Court will have no 
jurisdiction to decree specific performance 
of a part of a contract. To put it in a 
nut-shell, a party to a contract in Sec. 12] 
sub-section (3) and a party against whom 
specific performance of a part of a contract 
is decreed must be the same and identical, 
there being no difference between the name 
or names of persons, whether used in singu- 
or plural, meaning the same identical 
person or plurality of persons against whom 
the decree is passed and, unless this condi- 
tion is satisfied, sub-sections (2) to (4) of 
Section 12 would not apply and sub-sec. (1) 
will have overriding operation. I am un- 
able to accept this argument which is oppos- 
ed to principle and against the view taken 
in several decisions in England and in the 
various High Courts in India, and, in parti- 
cular, the decisions of this Court binding 
upon me. 


6. I may first refer to the leading 
Bench decision of this Court, the judgment 
of White, C. J. and Krishnaswami Iyer, J. 
in Porakka Subbarami Reddy v. Vadlamudi 
Seshachalam Chetty, ((1910) ILR 33 Mad 
359). In that case, the agreement of sale 
was entered into by defendants 1 to 4 and 
defendants 2 and 3 who were minors were 
represented by their father, the first defen- 
dant as their guardian. It was found that 
there was no necessity and the first defen- 
dant had no authority to convey the shares 
of the minors, defendants 2 and 3 and in 
this view, the Courts below dismissed the 
plaintiff’s suit in its entirety, but in second 
appeal, the High Court decreed the suit as 
against the share of defendants 1 and 4 on 
condition that the plaintiff paid the entire 
purchase price without any abatement. The 
important point to notice in that case is 
that the plaintiff-appellant asked for a de- 
cree for the whole of the property against 
the first and the fourth defendants and this 
was rejected on the ground that the con- 
tract cannot be regarded as a contract by 
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defendants 1 and 4 to convey the entire pro- 
perty. In the High Court, specific perform- 
ance of a part of the contract pertaining to 
the share of defendants 1 and 4 was order- 
ed as the plaintiff was prepared to pay the 
full purchase price and content to take the 
shares of the adult executants. 

The principle of this Bench decision was 
followed and applied by the Full Bench of 
this Court in Baluswami Aiyar v. Lakshmana 
Aiyer, (LR 44 Mad 605) = (AIR 1921 
Mad 172 (FB)). In that case, the managing 
member entered into a contract to sell joint 
family property and it was held that there 
was no necessity so far as the other copar- 
ceners were concerned and that the purchaser 
was entitled to a decree for specific perform- 
ance only so far as the individual share of 
the managing member was concerned. Re- 
ferring to the arguments of Counsel for the 
appellant, Sir Allady Krishnaswami Ayyar, 
at pages 611 and 612, resisting specific per- 
formance even with respect to the individual 
share of the managing member, shows a 
large number of English and Indian deci- 
sions were cited. Reliance was placed upon 
an observation in ((1910) ILR 33 Mad 359, 
at the bottom of page 360 and the top of 
page 361) in support of the contention that 
the said decision is authority for the posi- 
tion that there cannot be a decree for spe- 
cific performance of a part of a contract, 
where the contract is inoperative in respect 
of some of the executants of the agreement. 
But this argument was not accepted. In this 
connection, it will be useful to extract the 
judgment of Wallis, C. J., which is brief and 
to the point: 

“J agree with the answer proposed by 
Kumaraswami Sastri, J., which is in accord- 
ance with the view taken in Nagiah v. Ven- 
katrama  Sastrulu, ILR 37 Mad 387 = 
(AIR 1914 Mad 456), to which I was a party 
and also, in my opinion, with the earlier 
decision of White, C. J. and Krishnaswami 
Ayyar, J., in ((1910) ILR 33 Mad 359), 
when those learned Judges observed at 
page 360: 

“The plaintiff asks for a decree against 
the shares of the first and fourth defendants 
at least. This we think he cannot have.” 


“All they meant, as appears from the 
test of the judgment, was that he could not 
have a decree directing these defendants, 
who were parties to the agreement, to 
convey their own interest at a reduced price. 
This might have been granted in England, 
but in cases governed by Section 15 of the 
Specific Relief Act, a plaintiff can only have 
part performance if he is willing to pay the 
full contract price and to waive all claims 
for compensation. As the plaintiff in that 
case expressed his willingness to comply with 
these conditions, the learned Judges, at the 
close of their judgment, gave him decree as 
regards the shares of the first and fourth 
defendants. This amounts to a clear ruling 
that a case such as the present is governed 
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by Section 15 of the Specific Relief Act. 
This was the conclusion at which I arrived 
in (LR 37 Mad 387) = (AIR 1914 Mad 
456) and after careful reconsideration I think 
it was right.” 

Oldfield, J. agreed with this view and 
did not write a separate judgment. Kumara- 
swami Sastri, J. who also agreed with this 
view delivered a separate judgment; what is 
crucial and relevant to notice is the fact that, 
dealing with Sections 14 to 17 of the repeal- 
ed Act, the learned Judge observed that Sec- 
tion 15 only reproduces the English law-with 
the difference that, under the English law, 
a party who elects to take what he can get 
is not bound to pay the full price, but only 
a proportionate price, while, in India, the 
party must pay the entire price and that, 
except with regard to the abatement in the 
price there is no difference between the prin- 
ciple laid down in the English decisions and 
the statutory provision in Section 15, on the 
topic of specific performance of a part of 
a contract. (Vide: Observations at pages 
621 and 622). After a review of the case 
Jaw and the legal position, the learned Judge 
(while referring to (1910) ILR 33 Mad 
359) stated the Jaw in these terms; at 
page 628: 

“So far as the decisions in India go, 
specific performance has been decreed of 
the share to which the vendor was entitled 
if the purchaser would take it. In Guru- 
swami v. Ganapathia, ((1882) ILR 5 Mad 
337 (FB)), a decree was passed directing 
conveyance of’ the half share to which the 
party contracting was entitled. The fact that 
Section 15 would be a bar to the abatement 
in the price ordered does not affect the 
granting of the relief as to the share if the 
purchaser is willing to take it without claim- 
ing any abatement in the price. In ((1910) 
ILR 33 Mad 359), it was held that the plain- 
tiff was entitled to a decree for specific per- 
formance directing the conveyance of the 


’ vendors’ share if he paid consideration. In 


Shama v. Kumed, (27 Cal LJ 611) = (AIR 
1918 Cal 889), where a member of a family 
governed by the Mitakshara purported to 
sell the whole property and the agreement 
was found not to be binding on the mem- 
bers, specific performance of the contract in 
respect of the one-fourth share of the de- 
fendant was ordered without any abatement 
in the price.” 

In Mahmud Ali v. Yawar Beg, (AIR 
of the Allahabad 
High Court took the same view. The first 
defendant, on his behalf and as agent of the 
second defendant, agreed to sell a house in 
which each had an equal share. When the 
plaintiff claimed specific performance, it was 
found that the first defendant had no autho- 
Tity to represent the second defendant. The 
trial Court decreed specific performance so 
far as the share of the first defendant was 
concerned, with an abatement of half the 
purchase price. The High Court did not 
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agree with this view. It held that the case 


/ would not come under Section 16 as -distinct 


and separate contracts for two separate 
shares, but the contract was a whole, but 
even so, the plaintiff would be entitled to 
specific performance in respect of the share 
of the first defendant provided the plaintiff 
was prepared to pay the entire purchase 
price. This decision, therefore, is authority 
for the position that Section 16 would not 
apply, but it is Section 15 that would govern 
the case. 

In a- Bench decision of the Lahore High 
Court in Imam Din v. Muhammad Din 
(AIR 1926 Lah 136), the decision of the 
Madras High Court in ((1910) ILR 33 Mad 
359) and the decision of the Allahabad High 
Court in AIR 1915 All 263, were followed. 
In that case it was held that where a major 
agreed to sell property belonging to himself 
and his minor nephew whose property he 
has no right to sell, the purchaser would be 
entitled, in a suit for specific performance, 
to a decree directing the adult party to 
convey his interest in the suit property, pro- 
vided the entire purchase price was paid. 
The same view was taken in Dwijendra 
Kumar v. Monmohan (AIR 1957 Cal 209). 
In that case, defendants 1 to 4 entered into 
a contract to sell certain lands belonging to 
them to the plaintiff at a rental of Rupees 
70/- per annum on receipt of a salami of 
Rs. 700/-. In a suit for specific perform- 
ance it was found that the contract was 
not binding on the minor second defendant 
in respect of his one-fourth share in the 
lands. The Court held that Sections 14 and 
16 were not applicable to the case, but the 
plaintiff would be entitled to specific per- 
formance in regard to the 3/4ths share of 
the adult contracting parties under Sec. 15, 
provided there was no abatement in the 
purchase price and the plaintiff relinquished 
his claim to further performance and com- 
pensation. 


In my view, the matter is not open to 
further argument and is concluded by the 
decision of the Federal Court reported in 
Jainarain v. Surajmull (AIR 1949 FC 211), 
which related to specific performance of a 
part of a contract concerning the sale of 
shares. In that case, there was a contract 
by the plaintiff to purchase 350 shares be- 
longing to defendants 1 to 4 at the rate of 
Rs. 700/- per share. In the course of the 
trial, the plaintiff did not press his claim 
with regard to the 100 shares belonging to 
the first and the second defendants and 
sought specific performance, for transfer of 
250 shares belonging to defendants 3 and 4, 
the plaintiff agreeing to pay the entire price 
or the consideration. One of the points de- 
bated related to the question whether a de- 
cree can be passed in favour of the plain- 
tiff in respect of 250 shares of defendants 3 
and 4 on the ground that the contract was 
joint and indivisible and it was not open to 
the plaintiff to claim relief against some of 
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the contracting parties to the exclusion of 
the rest. Dealing with that point, the Fe- 
deral Court observed as follows at p. 218: 

“The third point raised by the appel- 
lants does not appear to us to be at all 
sound. The argument is that the contract 
being joint and indivisible, it was not open 
to the plaintiffs to give up one of the de- 
fendants and proceed against the other two. 
In our opinion, Section 43, Contract Act is 
a complete answer to this contention. Un- 
like English Jaw, the Indian law makes all 
joint liability, joint and several, in the ab- 
sence of any agreement to the contrary. It 
is therefore, open to the promisee to sue 
any one or some of the joint promisors and 
it is no defence to such a suit that all the 
promisors must have been made parties. As 
the plaintiffs in this case prayed ultimately 
for specific performance of a part of the 
contract in the manner contemplated by 
Section 15, Specific Relief Act, and express- 
ed their readiness to pay the entire consi- 
deration for 350 shares, the appellants are 
not prejudiced in any way.” 

In view of these decisions, there is no subs- 
tance in the plea that Section 15 has no 
application to the instant case. 

7. There is no warrant for the view 
that the decision of the Privy Council in 
(48 Mad LJ 172=(AIR 1925 PC 45) had 
held that on the topic of specific perform- 
ance of a part of a contract, and a doctrine 
of severability of a contract, the English 
law has no application or that the princi- 
ples of the English law are completely dif- 
ferent from the provisions of the Indian 
Statute, Sections 14 to 17. In 48 Mad LI 
172=(AIR 1925 PC 45), the Privy Council 
merely stressed that, while referring to the 
English decisions and the principles enun- 
ciated therein, the decisions in India, must 
ultimately rest upon the language of the 
Sections. That does not mean that, on the 
question whether a contract comprises dis- 
tinct and severable parts capable of specific 
performance as such, and whether in a parti- 
cular case, . specific performance can be 
decreed in respect of a part of the contract, 
the English decisions would have no applica- 
tion. The Indian law differs from 
English law only to the extent of modified 
or different provision in the Statute. In 
other respects, in matters on which there is 
no contra provision or on aspects touching 
the discretion and the equitable jurisdic- 
tion of the Court, the English decisions 
would certainly afford guidance. 


8. Indeed, in the preceding discus- 
sion, whilé referring to the Full Bench deci- 
sion of this Court in (ILR 44 Mad 605)=(AIR 
1921 Mad 172 (FB) I had adverted to the fact 
that except for the difference in the abate- 
ment of the purchase price, the Indian 
enactment reproduces the principles of the 
English law. In this background, reference 
to two leading decisions in England may be 
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of some relevance. In Horrocks y. Rigby, 
((1878) 9 Ch D 180) it was held that where 
twe persons agreed to sell property, of whom 
one had no interest, judgment for. specific 
performance with abatement may be made 
against the other. Fry, J. (as he then was) 
observed as follows: 


“The plaintiff is, therefore, incumbered 
with several difficulties in respect of this 
contract. In the first place, he has entered 
into a contract with two persons as tenants- 
in-common for the sale of the entirety. It is 
found that one of those suppdsed tenants- 
in-common has no interest whatever -in the 
property, and the question then is, whether 
the plaintiff can enforce against the other a 
conveyance so far as it relates to his 
moiety.” i 

“In my opinion, the plaintif can en- 
force it. I think that where an agreement 
is entered into by A. and B. with C. and it 
afterwards appears that B has no interest in 
the property, A may, nevertheless, be com- 
pelled to convey his interest to C. I should 
have come to that conclusion upon prin- 
ciple, for I do not see why a purchaser is 
to lose his rigbt against a vendor who can 
complete, because from a circumstance of 
which the purchaser had no knowledge, he 
has no right against a person who cannot 
complete. But I am very much fortified in 
that conclusion by a passage in the judg- 
ment of Lord Hardwicke in Attorney-Gene- 
ral v. Day, ((1749) 1 Ves Sen 218). There 
he was dealing with the case of a contract 
entered into between tenants-in-common in 
tail, and he assumes the death of one of 
them leaving heirs in tail. He points out 
that whereas the contract could have been 
enforced against the contracting tenant in 
tail, it could not be enforced against the 
issue of the tenant in tail because they claim 
per formam doni, and are not subject to 
the contract of the previous tenant in tail. 
He points out further that the one tenant 
in tail could not enforce against the pur- 
chaser the performance of the contract with 
regard to the moiety of which he was 
possessed; but, contemplating the alternative 
case, that of the enforcement of the con- 
tract, by the purchaser against the vendor, 
a Hardwicke says, ((1749) 1 Ves Sen 

“On the other hand, if on the death of 
one of the tenants-in-common who contract- 
ed for a sale of the estate, the purchaser i 
brings a bill against the survivor desiring 
to take a moiety of the estate only, the in- 
terest in the money being divided by the 
interest in the estate, I should think (though 
I give no absolute opinion as to that) in the 
case of a common person he might have 
a conveyance of a moiety from the survivor, 
although the contract cannot be executed 
against the heir of the other.” ? 

“It appears to me to be immaterial 
whether the impossibility arises from the 
death of the contracting party leaving heirs 
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in tail who take per formam doni, or from 
the fact that one of the contracting parties . 
cannot perform the contract. Lord Hard- ° 
wicke’s opinion is that the inability with re- 
gard to one moiety would not preclude the 
purchaser from having performance with re« 
gard to the other moiety, and I so hold.” 


It is unnecessary to refer to other deci- 
sions in England taking a similar view be- 
cause, there too, the matter is concluded by 
the decision of the Privy Council reported 
in Abdul Karim Basma v. Weekes, ( (1950) 
2 All ER 146=1950 AC 441) in which the 
Privy Council approved and applied the 
principle of Horrocks v. Righby, ((1878) 9 
Ch D 180). In that case, the three respon- 
dents entered into an agreement to sell two 
houses to the appellant and as the first res- 
pondent happened to be a married woman, 
she had no power to enter into a contract ` 
without the concurrence of her husband and 
the agreement failed so far as her interest 
was concerned. The question was whether 
the appellant would be entitled to specific 
performance as against the shares of respon- 


dents 2 and 3 with abatement of the pur- -i 


chase price in respect of the first respon- 
dent’s interest, and answer was in favour 
of the appellant. This aspect is dealt with 
in the judgment of Privy Council at pages 
152 to 154, Lord Reid, who delivered the 
judgment, formulated the question in these 
terms: 

“The other question in this appeal is 
whether the appellant is entitled to have 
specific performance of a part of his con- 
tract. He agreed to buy two houses which 
were owned by the first, second and third 
respondents as tenants in common. He can’ 
not enforce this contract against the first 
respondent because she had no power to 
make the contract. Can she enforce it 
against the second and third respondents so 
as to require conveyance to him of the two 
one-third shares which belonged to these 
respondents? Cases have not infrequently 
arisen where a single vendor has been un- 
able to give a good title to all that he has 
contracted to sell. The general rule in such 
a case has been stated by Lord St. Leonards 
thus (Sugden on Vendors and Purchasers, 
14th edition, page 317 and page 316): 

ERT .. @ purchaser generally, although 
not universally, may take what he can get, 
with compensation for what he cannot have. 
...In regard tothe limits of the rule, that a 
purchaser may elect to take the part to 
which a title can be made at a proportionate 
price, it has not been determined whether 
under any circumstances of deterioration to 
the remaining property, the vendor could be 
exempted from the obligation of conveying 
that part to which a title could be made; 
but the proposition is untenable, that if 
there is a considerable part to which no 
title could be made, the vendor was there- 
fore exempted from the necessity of convey- 
ing any part.” 
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In the present case there are three vendors. 
One of them cannot convey her interest, but 
there is nothing to prevent the conveyance 
of the interests which belonged to the others. 
This e of case is less common, but one 
example is ((1878) 9 Ch D 180), where two 
persons agreed to sell a public house and it 
was found on investigation that one of them 
had no interest in it, but that a moiety be- 
longed to the other.” 

In the further discussion, the Privy 
Council dealt with the question whether the 
principlé enunciated by Fry, J. in ((1878) 9 
Ch D 180) holds the field or whether a dif- 
ferent view has been taken by decisions 
subsequent thereto. The Privy Council held 
that the decision in (1878) 9 Ch D 180, 
still holds the field and cannot be said to 
be impaired in any manner by the subse- 
quent decisions. Vide: the statement of the 
law in 34th Halsbury’s Laws ‘of England 
(Third Edition Page 332, para 563). Refer- 
ence may also be made to the following 
statement of the law in Williams on Vendor 
and Purchaser, (Fourth Edition) at pages 725 
and 726: 

“So far we have dealt with the vendor’s 
case. The purchaser under an open contract 
containing a misdescription of the property 
sold is in a different position. For the rule 
is that the vendor, having represented him- 
self to be the owner of or to be entitled 
to sell a particular property, is estopped 
from showing in avoidance of the contract 
that he has the right to convey a part only 
and not the whole of what he was prepared 
to sell. The purchaser therefore is, as a 
rule, entitled if, it turns out that there is a 
mere deficiency, whether of area, estate or 
right, and whether substantial or not, be- 
tween the property described in the contract 
and that offered in fulfilment thereof, to en- 
force the specific performance of the con- 
tract, taking such interest in the property 
sold as the vendor has and receiving com- 
pensation for the deficiency. For example, 
where a vendor described the land sold as 
containing a much greater quantity than its 
actual area; where a vendor could make no 
title to a considerable part of the land sold; 
and where a vendor who purported to sell 
the fee simple of certain land was entitled 
to tenancy for life, tenant in remainder sub- 
ject to a life estate, tenant pur autre vie, or 
formerly to an undivided moiety only; he 
was obliged at the purchaser’s suit to convey 
what estate he had and to allow compensa- 
tion for the deficiency.” 

The decree for Specific Performance will be 
as indicated in the Supreme Court in ((1954) 
1 Mad LI 60)=(AIR 1954 SC 75). (Durga 
Prasad v. Deep Chand). For all these 


_ Teasons, the second appeal fails and is dis- 


4 


missed with costs. No leave. 
i Appeal dismissed. 
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RAMANUJAM, J. 


Manjini Mudaliar, Petitioner v. Karuna- 
nidhi and others, Respondents. 


Civil Revn. Petn. No. 2838 of 1972, 
D/- 30-11-1972, against order of Addl. Sub. 
J. Cuddalore in O. P. No. 11 of 1971. 

Index Note: — (A) Civil P. C. O. 33, 
Rule 1 — Swit for partition — Undivided 
half share claimed in suit property cannot 
be considered in deciding pauperism. 

Brief Note: — (A) The alleged half 
share of the plaintiff was a residential 
house. He was not in joint enjoyment of 
that item along with his father. Unless he 
got his share divided and reduced the same 
to his possession, there was considerable 
difficulty in finding out a purchaser for a 
reasonable price. Held, plaintiffs half share 
forming subject-matter of the suit could not 
be taken into account for finding out his 
means. The share was not in his possession 
and it was not useful to him to carry on 
litigation. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1947 Pat 34 = ILR 25 Pat 318, 

Dhananjai Prasad v. Raikeshwar 
Singh 
AIR 1940 Mad 754 = (1940) 1 Mad 
LY 813, Papammal v. Seethammal 2 

K. Chandramouli, for Petitioner. 

ORDER:— This revision is directed 
against the order of the lower Court grant- 
ing permission to the first respondent to sue 
in forma pauperis. In this revision the learn- 
ed counsel for the petitioner contends that 
the first respondent has sufficient means to 
pay the court-fee, and that the lower Court 
was in error in holding that he has no suffi- 
cient means. It is pointed out that one of 
the items in respect of which partition is 
claimed is a house property worth Rupees 
25,000, that the plaintiff’s half share will 
easily be Rs. 12,500 and that the Court has 
not taken the value of that item while de- 
termining the question of pauperism of the 
first respondent. The trial Court, in its 
order, has stated that the first respondent 
is a clerk in a lorry service drawing a sum 
of Rs. 200 per month, that he has no pro- 
perties other than the properties which are 
the subject-matter of the suit, and that the 
court-fee payable being Rs. 3169.50, the 
first respondent should be granted leave to 
sue in forma pauperis. It is true that the 
lower Court mentions that the first respon- 
dent will have a share along with his father 
in the residential terraced house shown as 
item 10, which has been valued at Rs. 8000 
in the plaint. But the lower Court has not 
taken that into consideration while consi- 
dering the means of the first respondent, 
presumably for the reason that the said 
house is the subject-matter of the suit. This 
is clear from the observations made by the 
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Jower Court that the first respondent is not 
being maintained by his father, and that he 
is being brought up by his grandfather at 
Pondicherry. From these observations, it 
could be inferred that the lower Court felt 
that his right to a half share of the house, 
which he seeks to establish in this suit should 
not be taken into consideration. 


2. The learned counsel for the peti- 
tioner contends that itis not a universal 
rule that the subject-matter of the suit 
should always be excluded in considering the 
question of pauperism of the plaintiff. He 
relies on the decision in Dhananjai Prasad 
v. Rajkeshwar Singh, AIR 1947 Pat 34 and 
a decision of this Court in Papammal v. 
Seethammal, AIR 1940 Mad 754. In the first 
ease, the Court has pointed out— 

“Tt is now well settled that, unlike the 
second portion of this explanation, (explana~ 
tion to Order 33, Rule 1, C. P. C.) the first 
portion permits the subject-matter of the 
suit being taken into consideration in deter- 
mining whether the applicant is a pauper.” 
But the learned Judges followed it up by 
saying— 

“It does not follow, however, that the 
subject-matter of the suit must be taken into 
account in all cases,” 


As a matter of fact, on the facts of that 
case, the Court refused to take the subject- 
matter of the suit into consideration for 
finding out the means of the plaintiff for the 
purpose of payment of court-fee. In the 
second case, the question was whether the 
plaintiff had a saleable interest in certain 
items of the suit property, and this .Court 
held that the value of the subject-matter of 
the suit need not always be excluded from 
considering the question of pauperism under 
explanation 1 to Order 33, Rule 1, C. P. C., 
and that it would be contrary to the spirit 
of Order 33, C. P. C. if the plaintiff could 
ignore his saleable interest in a property 
which is not questioned by the defendant in 
the suit. Even assuming whether item 10 of 
the suit properties in which the plaintiff 
claims an interest should be taken into ac- 
count for finding out the means of the first 
respondent, still it has to be found out whe- 
ther there will be an immediate purchaser 
for that undivided share which the plaintiff 
has yet to reduce to his exclusive posses- 
sion for which purpose he has filed the pre- 
sent suit. The. difficulty of finding a suit- 
able purchaser for the alleged undivided 
half share of the plaintiff in item 10 which 
is a residential house has also to be taken 
into consideration. As pointed out by the 
lower Court, the plaintiff is not in joint en- 
joyment of that item along with his father, 
and that he has been living outside his 
family. Unless he gets his half share divid- 
ed and reduce the same to his possession, 
there will be considerable difficulty in find- 
ing out a purchaser for a reasonable price. 
Therefore, I feel that the lower Court was 
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justified in excluding the first respondent’s 
half share in item 10, which is the subject- 
matter of the suit, from consideration pre- 
sumably on the ground that it is out of the 
plaintiff’s reach and cannot be made use of 
by him to carry on the litigation. In this 
view, I find no reason to interfere with the 
finding of the lower Court. 


3. The revision petition is dismiss- 


Petition dismissed. 


nd 
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KAILASAM, J. 

Govinda Chetti, Petitioner v. M. V.” 
Chinnappa Udayar, Respondent. 

Civil Revn. Petn. No. 1454 of 1972, 
D/- 1-11-1972, against order of Dt. Munsif, 
Dharmapuri, in I. A. No. 871 of 1971 and 
O. S. No. 440 of 1969. 

Index Note:— (A) Civil P. C., O. 6, 
R. 17 — Power to allow amendments if a , 
fresh sait would be barred by limitation on 
the date of application — Power is discre- 
tionary. 

Brief Note:— (A) Where the plaintiff 
in a suit for recovery of money which was 
launched on the basis of a chit acknowledg- 
ing receipt of money borrowed and promis- 
sory note executed on the same day, sought 
to amend the plaint by introducing a relief 
on the basis of the promissory note alone, 
such an amendment which was based entire- 
ly on facts stated in the original plaint it- 
self, could be permitted despite the fact that 
the suit would have been time barred had it 
been instituted on the date when the amend- 
ment was sought for. Case law discussed. 

(Paras 2, 3, 5) 

Cases Referred: Chronological Paras | 

AIR 1970 Mad 81==(1969) 1 Mad LJ 
393, Chinnasami v. Kandaswami 3, 5 

AIR 1957 SC 357=-1957 SCR 438, 
Leach and Co. Ltd. v. Jardine Skinner 
and Co. 

AIR 1957 SC 363=1957 SCR 595, 
Pirgonda Hongonda v. Kalgonda 
Shidgonda 

AIR 1940 Mad 789=51 Mad LW 608, 
Madina Bibi v. Ismail Durga Associa- 

on 

AIR 1921 PC 50=47 Ind App 255, 
Charandas v. Amir Khan 


K. Ramamurthi, for Petitioner; R. Na- 
danasabapathi, for Respondent. 


ORDER:— Plaintiff is the petitioner. 
He filed a suit for recovery of money. In 
the plaint he stated that on 1-4-1966 the 
defendant borrowed from him Rs. 2000. The 
defendant gave a chit stating that he had 
received Rs. 2000. Im the evening it is 
alleged by the plaintiff that a promissory 
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note ‘was executed by the defendant for 
Rs. 2000. On 27-3-1969 the plaintiff went to 
the house of the defendant and asked for 
‘the money or for an endorsement on the 
promissory note. It is stated that the defen- 
dant’s son took the promissory note and 
tore it to pieces. In the plaint the. relief 
that was sought for was for recovery of 
Rs. 2000 which had been received by the 
defendant on execution of the chit. In the 
‘column relating to the cause of action it is 
stated that the cause- of action arose on the 
date when the defendant executed the chit 
for Rs. 2000 and in the evening when he 
‘executed a promissory note. In the amend- 
ed plaint the plaintiff sought to introduce a 
relief based on the promissory note which 
the defendant’s son tore on 27-3-1969. 


2. It may be seen that in the origi- 
nal plaint itself all the facts have been stat- 
ed to enable. the plaintiff to seek his relief 
on the promissory note. In fact it was stat- 
ed that the cause of action arose on the 
day when the promissory note was executed 
on 1-4-1966. The amendment sought for is 
based entirely on the facts set out in the 
plaint and there can be no objection for 
allowing such amendment, 


3. The learned counsel for the res- 
: „pondent submitted that a suit based on the 
promissory note would have been time bar- 


red on the day when the amendment petition. 


was filed on 21-6-1971. Ifthe suit had been 
filed for the first time on 21-6-1971, based 
on the promissory note it would have been 
time barred. But as already stated, all the 
relevant facts for claiming the relief had 
been stated in the original plaint itself and 
‘|the mere fact that this particular relief would 
have been time barred is no ground for re- 
fusing the amendment. The learned coun- 
sel for the respondent relied on a decision 
of a single Judge of this Court in Chinna- 
sami v. Kandaswami, AIR 1970 Mad 81, 
wherein the learned Judge observed that, 
“the question is one of limitation and not 
one of sympathy or expediency. If excusing 
the delay is permissible, that is another 
matter. In the absence of an enabling pro- 
vision, I do not see how, on the date the 
application for amendment was made the 
suit would have been barred by limitation, 
there is any escape but that the application 
has got to be dismissed on the ground of 


limitation......... ” The learned Judge relied 


on the decision in Madina Bibi v. Ismail 
Durga Association, AIR 1940 Mad 789, 
wherein, in the appeal before the High Court 
the learned counsel prayed that he be al- 
lowed to amend the plaint and turn the suit 
into a representative one. The Bench ob- 
served that if the failure to sue in a repre- 
sentative capacity was the result of over- 
sight, the Court might have been disposed 
in these circumstances to allow the amend- 
ment, but that is not the case. The appel- 
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lant in her written statement raised this very.. 
question and an issue was framed regarding 
whether the suit should be in a representa- _ 
tive capacity or not. Having gone to the 
trial on this issue, the Court held, it was 
too late in the day for the Association to 
ask for leave to amend in the appeal. The 
Bench decision does not support the view 
of the learned single Judge that when on the 
day of the application for amendment the 
suit has become barred by limitation there 
is no escape except to dismiss the petition 
for the Bench observed that they might have 
allowed the amendment but for the circum- 
stances stated. 


4. The Privy Council as well as the 
Supreme Court have taken the view that 
even though a relief could have become 
time barred on the date when the amend- 
ment is sought for, the pleadings could be 
amended. The Privy Council in Charandas 
v. Amir Khan, 47 Ind App 255 = (AIR 
1921 PC 50) observed— 


_ “Though the power of a Court to amend 
the plaint should not as a rule be exercised 
where its effect is to take away from a de- 
fendant a legal right which has accrued to 
him by lapse of time, yet there are cases 
where such considerations are outweighed by 
the special circumstances of a case.” 

The Supreme Court held in Leach and Co. 
Ltd. v. M/s. Jardine Skinner and Co., 1957 
SCR 438 = (AIR 1957 SC 357) that though 
the Court would, as a rule, decline to allow 
amendments if a fresh suit on the amended 
claim would be barred by limitation on the 
date of the application, but that is a factor 
to be taken into account in exercise of the 
discretion as to whether the amendment 
should be ordered and does not affect the 
power of the Court to order it, if that is 
required in the interests of justice. The 
same view was reiterated by the Supreme 
Court in Pirgonda Hongonda v. Kalgonda 
rr on 1957 SCR 595 = (AIR 1957 SC 


5. On the face of the decisions of 
the Privy Council and the Supreme Court 
the plea of the learned counsel for the res- 
pondent based on a decision of a single 
Judge of this Court in AIR 1970 Mad 81, 
cannot be upheld. In the result, the petition 
is allowed and the plaintiff will be permitted 
to carry out the amendment sought for in 
the plaint. The defendant will be at liberty 
to file additional written statement. No 
order as to costs. 


Petition allowed. 
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RAGHAVAN J. 


H. Gouthamchand Jain, Petitioner v- 
State of Tamil Nadu. Respondent. 


Writ Petition No. 54 of 1972, 
30-10-1972. 


Index Note:— (A) Constitution of 
India, Article 258 (1) — Entrustment 
order by President for running State 
Lotteries to State Government — State 
Government can ban sale of tickets of 
lotteries run by other States in its terri- 
tory. 


D- 


Brief Note :— (A) Where the entrust- 
ment order empowered the State of 
Tamil Nadu to do all acts in conducting 
the lotteries to their best advantage and 
if the State Government considered that 
the exclusion of the sale of lottery 
tickets of other States in its State will be 
advantageous to them in the conduct of 
their Lottery, it cannot be said that the 
Government has exceeded its powers if 
they imposed a ban acting in pursuance 
of the entrustment order. In imposing 
the ban the Government of Tamil Nadu 
is seeking to get the maximum benefit by 
the sale of Tamil Nadu raffle tickets 
within the State. The ban order is con~ 
sistent with the object of the entrust- 
ment order. The fact that there is no 
law enacted by Central Government re- 
gulating running of lotteries by Central 
or State Government would not invali- 
date the ban order passed by the Tamil 
Nadu Government. The entrustment 
order carries with it all powers which 
the State Government may take to rea~ 
lise the maximum collection. 

(Para 16) 
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928, Kamal Agency v. State of 
Maharashtra 
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State (Raghavan J.) A.LR 
AIR 1957 SC 699 = 1957 SCJ 607, 
State of Bombay v, R. M. D. 
Chamarbaugwala 14 


AIR 1956 SC 479 = 1956 SCR 267, 


Bidi Supply Co. v. Union of India 14 
AIR 1931 PC 248 = 1931 AC 662, : 

Eshugbayi Eleko v. Officer Ad- 

ministering Govt .of Nigeria 1g 


G. Venkataraman and A. L. Somayaji, 
for Petitioner; Government Pleader, for 
Respondent. 

RAGHAVAN, J.:— This is a, writ 
petition seeking to quash the order of the 
respondent in G. O, Ms. 1800 Finance 
(Raffle) dated 23-12-1971. Prior to the 
impugned order the respondent passed 
G. O. Ms. 1589 Finance (Raffle) dated: 
8-11-1971, prohibiting the sale within the 
State of Tamil Nadu of all Government 
raffle tickets of States other than those 
of the Government of Tamil Nadu not- 
withstanding the reciprocal arrangements 
entered into between the Government of 
Tamil Nadu with the other States. The 
impugned order prohibited, on and from 
1-1-1972 the sale within the State of 
Tamil Nadu of all Raffle tickets of the 
other States. The questions raised in the 
writ petition are whether the respon- 
dent, Tamil Nadu Government has power 
or authority to ban the sale in the Tamil 
Nadu of tickets of State lotteries orga~ 
nised and conducted by the other States 
in the Union of India and whether the 
ban order is ultra vires. 


2. The petitioner is carrying on 
business, in Madras, in the purchase and 
sale of raffle tickets of the various States 
in the Union of India, such as, Tamil 
Nadu, Mysore Kerala, Rajasthan, Maha- 
rashtra, Punjab, Haryana, Delhi, Jammu 
and Kashmir, United Provinces except the 
State of Gujarat and Andhra Pradesh, 
He is the agent for the sale of raffle 
tickets of the States of Tamil Nadu, Pun- 
jab and Haryana, Rajasthan and Delhi, 
He is also the authorised sub-agent 
for the sale of raffle tickets of the State 
of Mysore. The petitioner’s case is that 
those raffles are organised and conduct- 
ed by the various States im the Union 
of India asa regular commercial activity 
with a profit motive in order to mobilise 
savings, to finance their various develop-~ 
ment programmes and projects, that the 
profits earned are meant to be utilised 
for welfare activities. that each State 
has a Director and regular staff to look 
after the said activity, that the State ap- 
points sole selling agents and sub-agents 
on regular commercial basis, that the 
State of Tamil Nadu has entered into 
reciprocal arrangements with other States 
in the Union of India under the terms of 
which consent is given for the sale of 
their tickets in the State of Tamil Nadu 
and vice versa and that the respondent 
without terminating the reciprocal ar- 
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rangements passed the order dated 
8-11-1971 prohibiting the sale within the 
State of Tamil Nadu of raffle tickets other 
than those of Tamil Nadu with immediate 
effect, that the police in pursuance of the 
aforesaid order seized the raffle tickets 
of various other States from the peti- 
tioner and persons like him and the res- 
pondent also released a press note stat- 
ing that the Government would enforce 
strictly the order dated 8-11-1971. pro- 
hibiting the sale of raffle tickets of other 
States. The petitioner thereupon filed 
iW. P. 3457 of 1971, seeking for the issue 
of writ of certiorari to quash the order 
of the Government dated 8-11-1971, re- 
ferred to above. Along with the said 
writ petition the petitioner also filed 
W. M. P. 5357 of 1971 for suspending the 
operation of the said order. The writ 

petition was admitted and interim sus- 
ienes of the order of the Government 
was issued. At the time of the final 
hearing of the stay petition a later order 
of the Government in G, O. Ms. 1657 
dated 28-11-1971 was produced before 
this Court to the effect that the ban order 
issued on 8-11-1971, shall not be in ope- 
ration until further orders so far as the 
States with whom reciprocal arrange- 
ments have been entered into by the 
State of Tamil Nadu. By reason of the 
said order of the Government dated 
28-11-1971, the petitioner was able to 
sell the tickets of other States with 
whom the State of Tamil Nadu had en- 
tered into reciprocal arrangements, But 
after terminating the reciprocal agree- 
ments with the other States the Govern- 
ment of Tamil Nadu issued the order 
dated 23-12-1971. prohibiting the sale of 
other States raffle tickets in Tamil Nadu 
with effect from 1-1-1972. The petitioner 
thereupon filed W.M.P. No. 6083 of 1971 
in W.P. 3457 of 1971 for the suspension 
of the operation of the order of the Gov- 
ernment dated 23-12-1971. This Court 
passed an interim order dated 30-12- 
1971, suspending the operation of the 
Government order dated 23-12-1971, 
which was confirmed at the final hear- 
ing. The petitioner has also filed W. P. 
No. 54 of 1972 to quash the order of the 
Government in G.O.Ms. 1800 dated 23-12- 
1971, and the above petition in the first 
instance came up before Ramaprasada 
Rao, J. who considered that the same 
should be heard by a Division Bench in 
view of the importance of the question 
raised. The writ petition is now before 
us. It may be mentioned at the outset 
that W. P. No. 3457 of 1971 was dismis- 
sed as having become infructuous, by 
reason of the filing of the present writ 
petition. 


3. The main grounds of attack in 
the writ petition are as follows:— (1) 
The respondent is not competent to pass 
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the impugned order and the same is 
ultra vires the powers of the respondent 
as it relates to Entry 40 of List I of the 
VII Schedule being lotteries organised 
by the Government of India or the Gov- 
ernment of a State which are exclusive- 
ly within the legislative competence of 
the Union Parliament and no law relat- 
ing to the subject has been made by the 
Parliament; (2) The entrustment order 
made by the President under Art. 258! 
(1) of the Constitution conferring power 
on the Tamil Nadu Government in re 
gard to the conduct of State Lotteries 
does not authorise the State Government 
to issue ban orders prohibiting the sale 
of raffle tickets of other States within 
the territory of the State of Tamil 
Nadu; (3) The petitioner is carrying on 
the business of purchase and sale of 
tickets for lotteries conducted by the 
various State Governments and the ban 
order issued by the State of Tamil Nadu 
infringes his right to carry on his trade 
or business and that the ban order is 
nothing more than an executive fiat, 
which is not covered by the entrustment 
order: (4) Section 294-A of the Indian 
Penal Code specifically exempts a Stata 
lottery from its purview and that carry- 
ing on such activity, viz.. sale and pur- 
chase of State lottery tickets is not an 
unlawful or an unauthorised activity; (5) 
The impugned Government order 
amounts to an unreasonable restriction 
on the petitioner’s right to carry on his 
business guaranteed under Art. 19 (1) 
(g£) of the Constitution; and (6) It is only 
the Central Government that can legis- 
late on matters regarding Jotteries orga- 
nised by the Government of India or the 
Government of a State and the State has 
no competence to legislate on this sub- 
ject or pass orders in respect of which 
they have no legislative competence. 


4. The respondent filed a counter- 
affidavit, While admitting existence of 
reciprocal arrangements between the 
Tamil Nadu Government and the various 
States as mentioned in the petitioner’s 
affidavit, the contentions put forward are 
as follows: (1) The various States carry- 
ing on raffles have not by themselves 
come to this Court challenging the im- 
pugned Government order and conse- 
quently their agent, the petitioner, can~ 
mot maintain the petition. Further he 
has no legally protected right entitliny 

to carry on the business of selling 
lottery tickets of other States in the 
State of Tamil Nadu. (2) Lotteries are 
per se gambling and it is open to the 
State Government to restrict or ban the 
sale of lottery tickets of other States 
within the State of Tamil Nadu and that 
vested 
right to carry on the sale of their lot- 
tery tickets in the State of Tamil Nadu; 
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(3) The contention of the petitioner bas- 
ed upon Art. 258 (1) of the Constitution 
is not correct and by reason of the en- 
trustment order the Government of 
Tamil Nadu has ample powers to run 
raffles efficiently and to the maximum 
advantage and when their sales are 
affected it is open to them to safeguard 
their interest by banning the sale of lot- 
tery tickets of other States in this State; 
(4) The petitioner cannot complain that 
his right to trade or carry on his busi- 
ness is in any way curtailed nor is his 
fundamental right under Art. 19 (1) (g) 
of the Constitution infringed. 


5. The petitioner filed a reply 
affidavit contending that a lottery does 
not amount to gambling; that the two 
concepts are wholly different and that 
even on the assumption that lotteries 
amount to gambling the respondent is 
not entitled to ban the sale of lottery 
tickets of other States on the ground 
that the lottery is gambling. while at 
the same time themselves running the 
lottery, that freedom of trade is violat~ 
ed, that the petitioner is not agitating 
the case of the other State Governments 
and that it is not clear under what 
source of power the respondent has act- 


ed in making the impugned order. 


6. At the outset we may mention 
that lotteries have from ancient times 
been known as a form of gambling and 
has been looked upon with disfavour, It 
involves no skill or knowledge and de- 
pends only on chance. In India keeping 
lottery office is made an offence under 
the Indian Penal Code, the only excep- 
tion being a lottery organised by the 
Central or the State Government. Be- 
fore proceeding to deal with the rele- 
vant contentions put forward, we shall 
briefly deal with the factual position 
pe to the passing of the impugned 
order, 


7. In or about 1968 some of the 
State Governments were keen on run- 
ning lotteries to tap resources from the 
country to finance their development 
plans, but they had not themselves the 
power to run lotteries without the spe- 
cific authorisation from the Central Gov- 
ernment, The relevant entry in the VII 
Schedule to the Constitution is Entry 40 
which runs as follows :— 

“Lotteries organised by the Govern~ 
ment of India or the Government of a 
State.” 

We may also refer to Entry 54 of List II 
(State List) relating to betting and 
gambling. Though the above two entries 
overlap to some extent in view of the 
specific entry relating to lotteries orga- 
nised by the Government of India or 
the Government of a State (Entry 40 of 
List I) it is only the Union Parliament 
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that has power to legislate on the said’ 
subject. Art, 246 of the Constitution con+ 
fers on the Union Parliament exclusive, 
powers to legislate in respect of an entry! 
in List I and the power to legislate on, 
lotteries organised by the Government: 
of India or the Government of a State 
is the exclusive power of the Union 
Parliament. It is common ground that 
the Union Parliament has not legislated 
on the subject covered by Entry 40 of 
List I. 

8. However, under Art. 298 of 
the Constitution the executive power of 
the Union and of each State shall ex~ 
tend to the carrying on of any trade or 
business. Art. 258 (1) of the Constitution 
empowers the President to entrust to 
the Government of a State or its offix 
cers, functions in relation to any matter 
to which the Executive power of the 
Union extends. The various State Gov~ 
ernments who are competent to grant 
sanction for the conduct of lotteries 
organised by private individuals, organi~ 
sations. institutions etc.. have no power 
themselves to run lotteries. they there~ 
fore applied to the Government of India 
seeking permission to run such lotteries, 
In that context the Government of India 
examined the question of the conduct of 
lotteries by the various State Govern- 
ments. By the letter dated 1-7-1958 the 
Ministry of Home Affairs, Government 
of India, communicated to the Chief 
Secretaries to the Government of vari~ 
ous States which were intent on con+ 
ducting lotteries as follows:— 

“The constitutional position in this 
regard is that while State Governments 
are competent to grant sanction for the 
conduct of lotteries organised by prix 
vate individuals, organisations, institu~ 
tions etc., lotteries organised by State 
Governments themselves are covered by 
Item 40 of List I of the VII Schedule to 
the Constitution of India. The executive 
power of the Union, therefore. extends 
to lotteries conducted by State Govern~ 
ments and that State Governments are 
not competent to conduct lotteries with- 
out the necessary authorisation of the 
Central Government, 


2. As regards the question of autho« 
rising State to hold lotteries, the Cen- 
tral Government were, therefore, in prin+ 
ciple opposed to the holding or authori- 
sation of lotteries, However, some State 
Governments have represented that con~ 
duct of lotteries by them would help 
them to mobilise savings and to find 
funds for financing their development 
plans. Considering all aspects of the 
matter, it has now, been decided that 
the policy regarding authorising State 
Governments to conduct lotteries be libe~ 
ralised, if the State Governments consi- 
der such action desirable. i 
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3. At the same time, it is also felt 
that suitable steps should be taken to 
safeguard the interests of such State 
Governments, who, as a matter of policy, 
do not desire to start State lotteries or 
permit sale of tickets of lotteries orga- 
nised in the other States within their 
jurisdiction. In order to avoid objections 
from such States, it has been decided 
that the Central Governments permis- 
sion for conducting State lotteries is 
available on the condition that tickets of 
such a lottery will not be sold in an= 
other State without the express consent 
of the State Government concerned. I 
am to add that in order to achieve this 
object an amendment of Section 294-A 
LP.C., is being undertaken to make sale 
of tickets without the consent of the 
State Government concerned, a penal 
offence.” 

9. The President further entrust< 
ed the Government of Tamil Nadu under 
Art. 258 (1) of the Constitution of India 
with the executive power of the Union 
in respect of lotteries organised by the 
State Government. The President per- 
mitted the Government of Tamil Nadu 
to conduct State lotteries subject to the 
condition that the tickets of the lottery 
shall not be sold in the other States 
without the permission of the Govern- 
ment of that State. There have been reci- 
procal agreements between the State of 
Tamil Nadu and various other States in 
and by which tickets in respect of lot- 
teries conducted by the Tamil Nadu 
Government have been allowed to be 
sold in other States and the lottery tic- 
kets conducted by the other States were 
permitted to be sold within the State of 
Tamil Nadu. 

10. Similar entrustment orders 
were made by the President to some of 
the other States in the Union and in 
accordance with such orders all the 
States except Gujarat and Andhra Pra- 
desh have been conducting lotteries. 
Each of such States conducting lotteries 
entered into reciprocal arrangements 
with one another and the lottery tickets 
of those States were allowed to be sold 
in the State of Tamil Nadu. As already 
stated, the petitioner. who is carrying on 
business in Tamil Nadu, claims to be the 
agent or sub-agent for sale of lottery 
tickets conducted by the other States as 
also that of Tamil Nadu. By reason of 
the sale of tickets of other States in this 
State the income from the sale of Tamil 
Nadu lottery tickets was seriously af- 
fected. It is presumably with a view to 
derive the maximum benefit from the 
sale of its lottery tickets, the Govern- 
ment of Tamil Nadu has passed the im- 


pugned orders. 
11. In G O. No, 1589 Finance 
(Raffle) dated 8-11-1971 the Government 
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of Tamil Nady prohibited the sale with- 
in the State of Tamil Nadu of all Gov- 
ernment raffle tickets of other States, The 
Government subsequently passed G.O.Ms. 
No, 1657 Finance, dated 28-11-1971, that 
the ban order issued on 8-11-1971 should 
not be operated until further orders so 
far as the State with whom reciprocal 
arrangements had already been entered 
into. On 28-11-1971. the Government of 
Tamil Nady issued notices to the States 
with whom reciprocal arrangements were 
entered into and cancelling the permis- 
sion granted to them for the sale of their 
raffle tickets in Tamil Nadu with effect 
from 31-12-1971. Meanwhile, the im-~ 
mugned order was passed on 23-12-1971 
prohibiting the sale of raffle tickets of 
other States within the State of Tamil 
Nadu on and from 1-1-1972. The present 
writ petition is filed questioning the 
aforesaid order dated 23-12-1971. 


12. Mr. M. K. Nambiar, the 
Tearned counsel for the petitioner, con- 
tends— (1) The running of lotteries by 
the State of Tamil Nadu is not under 
the authority of any law enacted by the 
State and therefore the impugned orders 
being only executive orders are ultra 
vires; (2) The lotteries run by the State 
being under the entrustment power con- 
ferred by the President under Art. 258 
(1) of the Constitution of India the power 
to run the lotteries cannot extend to im- 
posing a ban for the sale of the lottery 
tickets run by the other States within 
the Union; (3) The Government of Ta- 
mil Nadu while exercising the entrust- 
ment power under Art, 258 (1) of the 
Constitution of India cannot control the 
activities of citizens preventing them 
from selling tickets of other States’ 
within the State of Tamil Nadu. In other 
words, the impugned ban order passed 
by the Tamil Nadu Government is out- 
side the entrustment order; (4) The ban 
order imposes the restriction on the free- 
dom of trade guaranteed by Art. 301 of 
the Constitution of India; (5) In any 
event. the petitioner’s right to carry on 
business cannot be infringed in any man- 
mer except under the authority of law 
and not by executive orders issued by 
the Government. 


13. We shall first deal with the 
above contentions raised by Mr. Nam- 
biar. The language of Entry 40 of List I 
of the VII Schedule to the Constitution 
itself presupposes that a State has power 
to organise and conduct a lottery. A lot~ 
tery organised by the State would, there- 
fore, be lawful, Arts. 73 and 162 of the 
Constitution of India relate to the ex- 
tent of the executive power of the Union 
and the State respectively. The execu- 
tive power of the Union and the State 
extends also to the carrying on the trade 
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or business by them under Art. 298 of 
the Constitution of India. Admittedly 
there is no law enacted by the Parlia- 
ment in regard to lotteries and the run- 
ming of lotteries by the Government of 
various States can only be under Arti- 
ele 258 (1) of the Constitution of India. 
The order of the Government of India, 
Ministry of Home Affairs, New Delhi 
Gated 27-10-1971, shows the entrustment 
by the President of the executive power 
of the Union in respect of the lotteries 
organised by the Tamil Nadu Govern- 
ment. The said order runs as follows— 


“Whereas the Government of Tamil 
Nadu propose to organise a State lot- 
tery; and whereas the Central Govern« 
ment has no objection to it; 

Now therefore. the President is 
pleased to permit the Government of 
Tamil Nadu to conduct a State lottery, 
subject to the condition that the tickets 
of the lottery shall not be sold in an- 
other State without the permission of the 
Government of that State; 


The President is further pleased to 
entrust to the Government of Tamil 
Nadu under clause (1) of Art. 258 of the 
Constitution the executive power of the 
Union in respect of lotteries organised 
by that Government, 

Sd. P. R. Khanna 
Dy. Secretary to the Govt. of India.” 
It is, therefore, clear that the State of 
Tamil Nadu is now running the lotteries 
under the entrustment order made by 
the President. 


14. Before considering the ques~ 
tion whether the above entrustment 
order would authorise the State of Ta- 
mil Nadu to issue the impugned order 
we shall refer to the various decisions 
relied on by Mr. Nambiyar. The first 
decision referred to by the learned coun- 
sel is State of Bombay v. R, M. D. Cha~ 
marbaughwala, AIR 1957 SC 699, relat- 
ing to the validity of the Bombay Lot- 
teries and Prize Competitions Control 
and Tax Act (54 of 1948) as amended. 
S. R. Das, C.J. who traced the history 
of gambling from the earliest times ob- 
served that the law givers of India look- 
ed upon gambling as a sinful and perni- 
cious vice. At page 720, the learned 
Chief Justice observed as follows:— 


“We find it difficult to accept the 
contention that those activities which 
encourage a spirit of reckless propensity 
ffor making easy gain by lot or chance, 
which lead to the loss of the hard earn- 
ed money of the undiscerning and im- 
provident common man and thereby 
flower his standard of living and drive 
bim into a chronic state of indebtedness 
and eventually disrupt the peace and 
happiness of his humble home could pos- 
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sibly have been intended by our Consti- 
tution makers to be raised to the status 
of trade commerce or intercourse and 
to be made the subject-matter of a 
rrr right guaranteed by Art. 19 
g Bes 

Mr, Nambiyar then cited a few decisions 
in support of the proposition that the 
executive can only act in pursuance of 
the powers given to it by law and it 
cannot interfere with the liberty, pro- 
perty and rights of the subject except 
on the condition that it can support the 
legality of its action before the court. 
The first decision cited by the learned 
counsel is Bidi Supply Co. v. Union of 
India, AIR 1956 SC 479. p. 484 where 
S. R. Das, C. J. referred to with approval 
the observations of the Privy Council in 
Eshugbayi Eleko v, Officer Administer- 
ing the Govt, of Nigeria, AIR 1931 PC 
248, which ran as follows:— 


“As said by Lord Atkin in AIR 1931 
PC 248 p. 251. the executive can only 
act in pursuance of the powers given to 
it and it cannot interfere with the 
liberty, property and rights of the sub- 
ject except on the condition that it can 
support the legality of its action before 
the court.” 

In State of Patiala and E. P, States 
Union, Patiala v. Mohinder Singh Natha 
Singh, AIR 1958 Punj 325, Bhandari, C. J. 
in dealing with the power of the State 
Government to dispossess a person law- 
fully-in possession observed as follows:— 

“It may be that the respondent had 
no legal right to stay on the land in 
question, but the general purpose of the 
law is that regardless of the actual con- 
dition of the title to the right-of posses- 
sion of the property the party actually 
in peaceable and quiet possession shall 
not be turned out by strong hand, vio- 
lence or terror. 

Our attention has not been invited 
to any provision of law which empowers 
a State Government by force or show 
of force to evict a person who is in 
actual possession of immoveable pro- 
perty. If the State Government were of 
the opinion that the State had the supe- 
rior title or the better right to posses- 
sion it was open to them to bring an 
appropriate action against him and to 
secure his eviction in accordance with 
the provisions of law. They had no power 
to take the law in their own hand and 
to order eviction of the petitioner even 
though this was done with the laudable 
object of settling some members of Sche- 
duled Tribes.” 


15. The next decision cited by 
the learned counsel is Bisham Das v. 
State of Punjab ATR 1961 SC 1570, deal- 
ing with the right of the Government to 
interfere with the fundamental right of 
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a citizen to hold property by executive 
action without the authority of a speci- 
fic rule of law. The following passage 
at page 1574 of the judgment of S. K. 
Das, J.. who delivered the judgment on 
behalf of the court was referred to: 
“The admitted position so far as the 
present proceeding is concerned is that 
the land belonged to the State; with the 
permission of the State Ramijidas. on 
behalf of the joint family firm of Faquir 
Chand Bhagwandas, built the dharma- 
sala, ‘temple and shops and managed the 
same during his lifetime. After his death 
the petitioners, other members of the 
joint family continued the management. 
On this admitted position the petitioners 
cannot be held to be trespassers in res- 


pect of the Dharmasala, temple and 
shops, nor can it be held that 
the dharmasala, temple and shops 
belonged to the State irrespective 


of the question whether the trust creat- 
ed was of a public or private nature, A 
trustee even of a public trust can be 
removed only by procedure known to 
law. He cannot be removed by an execu- 
tive fiat.” 

The next decision referred to by the 
learned counsel in Agbor v. Metropoli- 
tan Public Commissioner, (1969) 2 All 
ER 707, P. 710, where Lord Denning 
M.R. observed at page 710 as follows:— 


“It was not the private residence of 
a diplomatic agent, and did not come 
within Art. 30. But I would like to say 
that, even if it had been the private 
residence of a diplomatic agent I am 
not at all satisfied that the Act of 1954 
gives to the executive any right to evict 
a person in possession who claims as of 
right to be in occupation of the pre~ 
mises. It enables the police to defend the 
premises against intruders. But not to 
turn our people who are in possession 
and claim as of right to be there. 

The plain fact here is that Mr. Aghar 
and the plaintiff claim as of right to be 
entitled to possession of the ground 
floor of this house. They occupied it on 
4th February. They entered by stealth. 
They used a key that had been left be- 
hind. But they did it under a claim of 
right, It may be that they had no such 
right as they claimed. But. even so, the 
proper way to evict the plaintiff was by 
application to the courts of law. No one 
is entitled to take possession of premises 
by a strong hand or with a multitude of 
people. That has been forbidden ever 
since the Statute of Richard II (1) against 
forcible entry. This applies to the police 
as much as to any one else. It applies to 
the Government Departments also, And 
to the Nigerian High Commission. If they 
are entitled to possession, they must 
regain it by due process of law. They 
must not take the law into their own 
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hands, They must apply to the courts 
for possession and act only on the autho- 
rity of the courts. An Englishman’s 
house is his castle. So is the house of 
any one lawfully resident here. It is not 
to be invaded unless the law permits.” 
ae 16. Relying on the aforesaid de- 
cisions Mr. Nambiyar contended that 
the impugned Government Order not be- 
ing made under any law enacted by Par- 
liament cannot deprive the petitioner of 
his right to carry on his business in the 
State of Tamil Nadu, It is no doubt true 
that there is no law enacted regulating 
lotteries run by the Central or the State 
Governments and that the impugned 
Government orders have not been made 
thereunder, but that would not invali- 
date the impugned order made by the 
Government, On the other hand. the 
Government of Tamil Nadu acting on the 
entrustment order dated 27-10-1971, has 
been empowered to do all acts in con~ 
ducting the lotteries to their best advan- 
tage, If the Government considered that 
the exclusion of the sale of lottery tic- 
kets of other States in this State will 
be advantageous to them in the conduct 
of their lottery it cannot be said that 
the Government has exceeded its powers 
if they imposed a ban acting in pursu~ 
ance of the entrustment order. In impos- 
ing the ban the Government of Tamil 
Nadu is seeking to get the maximum 
benefit by the sale of Tamil Nadu raffle 
tickets within the State, If the tickets 
of the various other States are sold 
within the State of Tamil Nadu, their 
income by the sale of their lottery tic- 
kets will be substantially affected. It is 
in that view that the ban order of the 
State has been made so that they can 
realise the maximum benefit by the sale 
of their tickets. We do not see how the 
ban order is inconsistent with the en- 
trustment order. On the other hand. we 
are of opinion that the ban order is 
consistent with the object of the entrust- 
ment order. In our view, the entrust- 
ment order carries with it all powers 
which the State Government may take 
to realise the maximum collection. In 
that view we consider that the objection 
of the petitioner is without substance, 


17. There is no fundamental 
tight of the petitioner which has been 
infringed. The petitioner can still carry 
on his business within the State of Tamil 


Nadu. His freedom to carry on his 


trade or business is not affected in any 
manner. We are also of opinion that the 
petitioner’s freedom of trade conferred 
by Art. 301 has not been infringed in 
any manner. The persons affected are 
only the Governments of other States 
and they have not questioned the ban 
order. In this view, we are of opinion 
that the State of Tamil Nadu has not 
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acved in excess of their powers and so 
long as they acted within their powers 
ander the entrustment order. the objec- 
tions of the petitioner that they have 
been deprived of their right to carry 
on their business has no force. 


18. The learned Government 
Pleader referred to the decision of the 
High Court of Maharashtra reported in 
M/s. Kamal Agency v. State of Maha- 
rashtra, AIR 1971 Bom 332 Mody Ag. 
Cc. J. delivering the judgment on behalf 
of the Bench observed as follows in 
paragraph 18 at page 336— 

“It is, therefore. clear from the 
above provisions of the Constitution that 
no State Government can organise or 
conduct a lottery save and except ac- 
eording to the provisions of the law, 
if any, enacted by the Parliament or un- 
less the functions or powers of the Gov- 
ernment of India are entrusted to the 
State Government under and in accord- 
ance with the provisions of Art. 258 (1) 
and only to the extent that the func- 
tions or powers are so entrusted. It fol- 
lows, therefore that as State lotteries 
are exclusively within the legislative 
competence of the Parliament and, there- 
fore, in view of Art. 73, within the exe- 
cutive competence of the Government of 
India. no State Government can orga- 
mise a State lottery in the absence of 
such an entrustment under Art, 258 (1).” 
The learned Government Pleader refer- 
red to unreported judgments of the 
Gujarat and Bombay High Courts res- 
pectively in Sri Indravadan Chimanlal 
Thakkar v, State of Gujarat, SCA 1309 
of 1970 (Guj.) and Navinchandra Shah 
y, State of Maharashtra, O. O. C.J. Appl. 
21 of 1969 (Bom.), where a slightly dif- 
ferent view was taken. It is unnecessary 
to deal with them at great length, 


19. The learned Government 
Pleader further referred to the decision 
in Jayantilal Amratlal Sheodhan v. F. N. 
Rana, AIR 1964 SC 648, dealing with 
Art. 258 (1) of the Constitution and the 
extent of powers of the President to 
delegate his functions. Therein a notifi- 
cation issued by the President under 
Art. 258 (1) of the Constitution under 
the Bombay Reorganisation Act, came 
up for consideration, Shah, J, (as he then 
was) who delivered the majority judg- 
ment observed at page 658 as follows— 


“The effect of Art. 258 (1) is merely. 


to make a blanket provision enabling 
the President by notification to exercise 
the power which the Legislature could 
exercise by legislation, to entrust func- 
tions to the officers to be specified in 
that behalf by the President and subject 
to the conditions prescribed thereby. By 
the entrustment of powers under the 
siatute the notification merely authorises 


H. G. Jain v. State (Raghavan J.) 


A.J. R. 


the State or an officer of the State in 
the circumstances and within the limits 
prescribed to exercise the specified func- 
tions. Effect of the Presidential notifica- 
tion is that, wherever the expression 
‘appropriate Government’ occurs in the 
Act in relation to provisions for acquisi~ 
tion of land for the purpose of the 
Union, the words ‘appropriate Govern- 
ment or the Commissioner of the Divi- 
sion having territorial jurisdiction over 
the area in which the land is situate’ 
were deemed to be substituted, In ‘other 
words, by the issue of the Presidential 
notification, the Land Acquisition Act 
must be deemed pro tanto amended. It 
would be difficult to regard such an am~ 
endment as not having the force of law.” 


20. Again at page 659 the learn- 
ed Judge observed as follows: 

“In our view, the Edward Mills case 
(1955) 1 SCR 735 = (ATR 1955 SC 25), 
strongly supports the conclusion that the 
notification issued by the President con- 
ferring authority upon the Commissioner 
to exercise the powers of the appropri- 
ate Government in the matter of land 
acquisition under the Land Acquisition 
Act has, the force of law because even 
though issued by an executive authority 
the courts are, if challenged, bound to 
recognise and give effect to the autho- 
rity conferred by the notification, We 
see no distinction in principle between 
the notification which was issued by the 
Governor General in Edward Mills case 
(1955) 1 SCR 735 = (AIR 1955 sc 25) 


and the notification with which 
we are dealing in this case. This 
is not to say that every order 


issued by an executive authority has 
the force of law. If the order is purely 
administrative, or is not issued in exer~ 
cise of any statutory authority it may 
not have the force of law. But where a 
general order is issued even by an exe~ 
cutive authority which confers power 
exercisable under a statute. and which 
thereby in substance modifies or adds to 
the statute such conferment of powers 
mont be regarded as having the force of 
aw.” 

The above decisions referred to by the 
learned Government Pleader show the 
extent and scope of the power delegated 
by the President under Art. 258 (1) of 
the Constitution. Having regard tọ the 
scope of the delegated power, we are of 
opinion that the State Government was 
competent to make the impugned Gov- 
ernment order. 

21. There is thus no substance in 
any of the contentions put forward by 
the petitioner and the writ petition fails 
and is dismissed with costs, Counsel’s 
fee Rs, 250/-. 

Petition dismissed, 


———— 
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K. VEERASWAMI, C. J. AND 
RAGHAVAN J. 


The Indian Overseas Bank, Appel- 
Jant v. G. Nagiah and another, Respon- 
dents. 

Writ Appeal No, 345 of 1969. D/- 
91-9-1972, against judgment of Alagiri- 
swami. J. in W. P. No. 2387 of 1969 etc., 
D/- 11-8-1969. 

Index Note:— (A) Constitution of 
Jndia- Art. 226 — Certiorari — Error of 
law can be corrected but evidence can- 
not be reappraised. 

Brief Note:-— (A) The appellate au- 
thority under Section 41 (2) of the Mad- 
ras Shops and Establishments Act, 1947, 
has a wide scope of enquiry. It could re- 
view the evidence to see whether a rea- 
sonable cause for dispensing with service 
of an employee has been made out or 
not. But the High Court in-a writ peti- 
tion cannot approach the matter in the 
same way. (Para 2) 

C. Ramakrishna, for Appellant; 
Ramachandran of Row and Reddy. for 
Respondents, 


K. VEERASWAMI, C. J.:— Alagiri- 
swami, J. has refused to issue a rule nisi 
against an order of the Additional Com- 
missioner for Workmen’s Compensation 
by which he had set aside the termina- 
tion by the appellant bank of the first 
respondent’s services, The termination 
order, which followed a domestic en- 
quiry, was dated 26-2-1968. The charge 
against the first respondent framed as 
early as 18-10-1965, was that he had, on 
29-4-1965 and 20-9-1965 issued two cir- 
culars Nos. 2 of 1965 and 3 of 1965 res- 
pectively, in the name of the appellant 
bank employees union subscribing his 
mame thereto as its secretary. and caus- 
ed them to be distributed freely among 
the members of the staff of the appel- 
lant bank at its central office and its 
branches. that in the two circulars he 
had made baseless and scurrilous allega- 
tions against the management with a 
view to create prejudice in the minds 
of the staff in order to bring about dis- 
harmony between the management and 
the staff, and also by these allegations to 
bring discredit and disrepute to the 
management, which would cause great 
harm to the appellant institution itself. 
This, according to the charge, constitut- 
ed violation of Rules 21 and 28 of the 
Rules governing the service of the offi- 
cers in the appellant bank. Pending an 
enquiry into the charge the first respon- 
dent was placed under suspension with 
immediate effect. At the enquiry. the 
charge was found proved and the first 
respondent in consequence was dismissed 
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from service, The first respondent’s ap- 
peal to the Additional Commissioner for 
Workmen’s Compensation under Section 
41 (2) of the Madras Shops and Esta- 
blishments Act, 1947, however, succeed- 
ed. This officer found that the first res- 
pondent had, as held by the enquiry offix 
cer in the domestic enquiry, issued the 
circulars in his personal capacity and not 
as secretary of the employees’ Union and 
that therefore, he was amenable to the 
disciplinary proceedings of the manage- 
ment. He also thought that the language 
used by the first respondent in the two 
circulars was indeed strong and highly 
critical of the management, and particu- 
larly of one Mr. Rao, who was then the 
Assistant General Manager in charge of 
the staff. But, all the same. he was of 
opinion that it had not- been categori- 
cally proved by the management in the 
domestic enquiry as to how the first res- 
pondent had committed a breach of the 
two rules. He held. therefore, that the 
charge had not been proved beyond 
doubt, He recorded a further finding that 
the action of the management in this 
case was to some extent as he put it, 
an act of victimisation for the first res- 
pondent’s union activities. Alagiriswami, 
J. while dismissing the appellant’s peti- 
tion under Art, 226 of the Constitution, 
expressed the view that the circulars 
read as a whole were only calculated to 
ventilate the grievance of the first res~ 
pondent against Mr. Rao, and they were 
not in any way prejudicial to the inte- 
rests of the appellant bank. 


2. For the appellant, the case has 
been presented to us with a certain 
amount of vehement enthusiasm which 
was perhaps justified in the circumstan- 
ces, but we are of the view that although 
the conduct of the first respondent in 
having issued the circulars and at the 
domestic enquiry is reprehensible, we 
cannot say that the Additional Commis- 
sioner’s order suffers from any error of 
Jaw. The circulars which form the sub- 
ject-matter of the charge against the first 
respondent are somewhat lengthy. Their 
purport was to severely criticise Mr. 
Rao in respect of his supposed acts of 
omission and commission, the shortsight- 
ed policies suggested by him to the Board 
of Directors and the Chairman. the 
wrong and distorted picture of the state 
of affairs of the staff position as given 
to them, and the disparity and discrimi- 
nation patent in his dealings in regard 
to promotions, transfers, recruitment, 
confirmations etc. With this atmosphere 
he asked in the circular, how on earth 
could the staff have contentment, and 
how could they expect the bank to im- 
prove deposits? The circular charged 
Mr. Rao of being a personality in creat- 
ing staff problems and living on them, 
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and described the all-India union lead- 
ers as regular stooges in his hands to 
the entire detriment of the employees 
concerned, In the circumstances, accord- 
ing to the first respondent in this circu- 
Jar. it was high time the management 
bestowed thought and considered the re- 
moval of Mr. Rao, who according to 
him, had become an utter failure in his 
position, The basic grievance of the first 
respondent, as we see from the circular, 
seems to have emanated from the ques- 
tion of bonus for the year 1962-63. The 
second circular at the outset voiced his 
grievance that his transfer to Devakot- 
tai by Mr. Rao was motivated. He re- 
peated his allegation that Mr, Rao mis- 
guided and misrepresented things to the 
Board of Directors to punish him with- 
out any mistake on his part. Then came 
the following in the second circular: 


“In this connection, we have to bring 

to the notice of all that under the pre- 
sent regime of the staff portfolio, the 
feeling of dissatisfaction is prevalent 
among all the members of the staff as 
a result of which the progress of the 
Bank is much affected and the total de- 
posits are palate when compared to 
other banks wh o were small and are 
being passed in leaps and bounds within 
short periods. If only the Board of Di- 
rectors probe into the matter and bes- 
tow calm thought over this malady, 
much can be done, We feel the change 
in the staff department which must view 
every aspect with a human approach to 
avoid staff trouble etc.. will go a long 
way to help the institution to build up 
the deposits and business,” 
Before we deal with the two circulars 
to find whether there was any error in 
the order of the Additional Commissioner 
for Workmen’s Compensation. the two 
rules mentioned in the charge should be 
moticed and they are:— 


“Rule 21: No officer shall enter into 
or assist any subversive activity which 
is in any way prejudicial to the interests 
of the bank 


Rule 28: An officer who commits @ 
breach of the rules of the bank, or he 
displays negligence, inefficiency or indif- 
ference or who knowingly does any- 
thing detrimental to the interests of the 
bank, shall be liable to the following 
punishments: 
(a (D) ..cceeeee (©) ....00-- (d) dis- 
missal.” 


Under Section 41 (1) of the Shops Act, 
no employer shall dispense with the ser- 
vices of a person employed continuously 
for a period of not less than six months 
except for a reasonable cause and with- 
out giving such person at least one 
month’s notice or wages in lieu of such 
notice; but such notice shall not be ne- 
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cessary where the services of such a 
person are dispensed with on a charge 
of misconduct supported by satisfactory 
evidence recorded at the enquiry held 
for the purpose; that is to say, which 
reasonable cause would include miscon< 
duct, misconduct as an exception for the 
purpose of notice or a month’s wages, 
which are dispensed with in view of the 
misconduct found. The next sub-section 
provides for an appeal, The appellate 
authority may interfere with the order 
made in the domestic enquiry on’ the 
ground that there was no reasonable 
cause for dispensing with the services, 
or on the ground that there was no 
room for finding misconduct. The Com- 
missioner who is the appellate autho- 
rity. had a wide scope of enquiry. He 
could review the evidence to see whe- 
ther a reasonable cause for dispensing 
with the first respondent’s services had 
been made out. He could also go into 
the question of misconduct and see whe- 
ther the finding was well-founded. If the 
finding of the appellate authority in the 
appeal suffers from any error of law, 
that, of course, is subject to removal by 
this court in certiorari, It should be re- 
membered that its powers are 
no wider and cannot approach the mat- 
ter in the same way as the Additional 
Commissioner for Workmen’s Compensa- 
tion could do within the purview of an 
appeal under Section 41 (2) of the Act. 


3. Is there any error of law in 
the order of the Additional Commis- 
sioner for Workmen’s Compensation? We 
are not satisfied that there is. Rule 21 
covers a subversive activity prejudicial 
in any way to the interests of the bank. 
‘Subvert means overturn, upset, effect 
destruction. It may relate to anything 
but in the context of Rule 21. it has 
reference to what is prejudicial to the 
interests of the bank, that is to say, 
what may be harmful to or adversely 
affect the interests of the bank. By inte- 
rests of the bank, one would understand 
not merely the banking business in its 
comprehensive sense, but also the admi- 
nistration, the staff the discipline and 
the morale of the staff. Rule 28, among 
other things in the present context, in- 
cludes indifference or knowingly doing 
anything detrimental to the interests of 
the bank. In this case, if Rule 21 has no 
application to the facts. it may not, in 
our view be possible to hold that Rule 
28 has been infringed either, The whole 
question is whether the two circulars 
amounted to subversive activity prejudi- 
cial to the interests of the bank. 


4, A careful reading of each of 
the circulars leaves us with the impres- 
sion that that is not the effect. The first 
respondent's objective in the circulars 
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was to attack Mr. Rao as an official in- 
charge of the staff and to show that if 
the management had not been misled or 
misguided by him, the bank would not 
suffer as it did in the matter of its pro- 
gress and total deposits, But strong reli- 
ance has been placed on the passage we 
have extracted from the second circular 
and it is contended that this by itself, 
and more especially when it is read with 
the rest of the passages in the circulars, 
would amount to making a false state- 
ment, for the bank’s position was not in 
any way as described therein, and 
that, in any case a statement like that 
should necessarily be prejudicial to the 
interests of the bank. At the enquiry, a 
question was put to the first respondent 
whether he could support this statement. 
His answer was “Ask the Union”. To 
say the least, this attitude of the first 
respondent was thoroughly unjustified, 
more especially when the Commissioner 
has found that he did not issue the cir- 
culars as a union official but only in 
his own personal capacity. He should 
not forget that he was an employee of 
the bank and that he could not behave 
fn the manner he did, even if he was 
acting as an official of the union. But 
that apart, the question still is whether 
there was anything for the Additional 
Commissioner for Workmen’s Compensa- 
tion to be satisfied that the statement 
contained in the extract from the second 
circular was false or distorted. It is here 
we think that the appellant bank has 
seriously failed at the domestic enquiry 
to do its duty if it thought fit and care- 
ful. The appellant had or should have 
had all the materials necessary to show 
that the bank’s position was not as des- 
eribed by the first respondent in the 
second circular and that there was no 
reaction on the bank’s working or its 
business reflected through the staff dis- 
contentment, if any. But then the repre- 
sentative of the bank was content by 
merely putting the question we men- 
tioned above to the first respondent, and 
even at the appellate stage, placed no- 
thing before the Commissioner to enable 
him to assess the record to see whether 
Rule 21 was in any way violated by the 
first respondent. On the materials on 
record, it is not possible to say that the 
Commissioner came to an erroneous con- 
clusion in law when he held that he 
was of opinion that it had not been cate~ 
gorically proved by the management at 
the domestic enquiry as to how the first 
respondent had committed a breach of 
the rules. That is enough to dispose of 
the appeal. 

But Mr. Ramakrishna, for the 
appellant, very strenuously urged that 
on the view we take we should give the 
management a second opportunity to 
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rectify the omission by supplying at 
least at this stage the appellant’s balance 
sheet and other relevant materials. We 
are unable to accept this contention, be- 
eause of the limited scope of the en- 
quiry in this appeal, as we have already 
indicated, that is to say. to see whether 
the order of the Commissioner suffers 
from any error of law on the materials 
as they stand at the moment. 

There is also the other finding 
that the action of the management in 
dismissing the first respondent was to 
some extent an act of victimisation for 
his union activities. It is urged for the 
appellant that this finding is not correct. 
But we are inclined to think that this is 
a supplemental finding which the Com- 
missioner would render as flowing from 
a finding that the first respondent had 
not been shown to have violated Rules 
21 and 28. If on that matter he had come 
to a contrary conclusion, it is not possi- 
ble to predicate that he would come to 
the same conclusion as he did on the 
question of victimisation, On that view, 
it is not necessary for us to deal with it 
in any further detail, 

6. The appeal is dismissed. 
costs, 


No 
Appeal dismissed. 





AIR 1973 MADRAS 411 (V 60 C 130) 
RAMAMURTI AND SOMASUNDARAM, 
J. 


M. Thiagarajan and another, Appel- 
lants v. M. Ganesan, Respondent. 

Appeal No, 437 of 1966, D/- 28-8- 
1972, against decree of Sub-J., Thanja- 
vur, D/- 15-10-1965. 


Index Note:—(A) Hindu Law — Re- 
ligious endowment — Will creating cha- 
tities and appointing testator’s son as 
trustee — Construction — Whether con- 
fers heritable trusteeship — Family ar- 
rangement laying down rule of devolu- 
tion of trusteeship — Binding nature. 

Brief Note:— (A) R died in 1880 
leaving a registered Will whereby he 
founded a trust consisting of several 
charities and appointed his minor son S 
as a trustee with a provision for manage- 
ment of the trust properties only during 
his minority. There was no provision in 
the Will about the devolution of trustee- 
ship after S’s death. After attaining ma- 
jority S.took over the management but 
died shortly thereafter issueless leaving 
behind T as his widow and sole heir. 
Disputes arose between T and the rever- 
sioners of S i.e. the lineal descendants of 
the founder’s brother, The disputes were 
settled by a compromise decree repre- 
senting a family arrangement under 
which T alone was to be in pos= 
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session of the trust properties as manag= 
ing trustee and after her lifetime, the 
right of management of the charities and 
the properties was to-devolve on the 
two named descendants or any member 
of their branch who was the senior-most 
in the male line. The plaintiffs step- 
brothers of the defendant who was in 
sole management of the trust properties 
brought a suit that they were entitled to 
a joint right of management along with 
the defendant, 

Held (i) that on a true construction 
of the Will the founder’s intention was 
to confer an absolute heritable trustee- 
ship upon his son S. ILR (1913) 40 Cal 
274, Rel. on. (Para 4) 

(ii) that even if the Will was con- 
strued as appointing S as trustee for his 
lifetime only, the right to appoint a 
successor inhering in the founder would 
also devolve on the son on the death 
of the founder with the result that he 
became entitled from that moment to an 
absolute trusteeship and on S’s death it 
devolved upon his widow. AIR 1938 Mad 
661. Dist. (Para 6) 

(iii) that the principles applicable to 
family settlements in general would 
equally apply to family arrangements 
with regard to the bare right to trustee- 
ship. So long as the arrangement was 
bona fide, and secured due performance 
of the charities and preserved the cha- 
rity properties, it was competent to the 
heirs themselves who happened to be 
trustees at that moment to enter into a 
family arrangement laying down the rule 
of devolution. Since the family arrange- 
ment embodied in the compromise de- 
cree had been acted upon by the parties 
for half a Century it was binding on the 
representatives of the various branches 
and they could not go behind the ar- 
rangement and challenge its validity. 
Case law discussed. (Para 7) 


Cases Referred: Chronological Paras 
AIR 1971 SC 891 = (1971) 2 SCR 
878, K. A. Samajam v. Commr., 
H. R. & C. E.. Hyderabad 6 
AIR 1971 Mad 1 = (1970) 2 Mad 
LJ 156 (FB) Manathunainatha 
Desikar v. Sundaralingam 
AIR 1969 SC 569 = (1969) 1 SCR 
874, C. Sethurayar v, Arumanaya- 


kam 
(1964) 77 Mad LW 656 = ILR (1964) 
2 Mad 865, Arputham v. Yag- 


appa 
AIR 1955 SC 481 = (1955) 2 Mad 
LJ (SC) 1, Sahu Madho Das v. 
Mukand Ram 
AIR 1946 PC 89 = 47 Cal WN 599, 
Bhabatarini Debi v. Ashalata 
‘Debi 6 
AIR 1938 Mad 661 = (1938) 2 Mad 
LJ 623, Putti Ramachar v. Ven- 
kata Row 6 


6,8 


1,7 


Thiagarajan v. Ganesan (Ramamurti J.) 


A.L Ry 


AIR 1936 Mad 14 = 70 Mad LJ 262,. 
Nilamani Poricha v. Appanna 


Poricha 7,8 
AIR 1936 Mad 294 = 70 Mad LJ 

424, Alasinga Bhattar v. Venkata- 

sundrana Bhattar 7,8 
AIR 1922 PC 356 = 44 Mad LJ 751, 

Ramasumran Prasad v. Shyam f 

Kumari E 
AIR 1921 Mad 248 = 14 Mad LW 

188 (FB), Secry. of State for 

India in Council v. Syed Ahmed " 


Badsha 
ILR (1913) 40 Cal 274 = 17 Cal WN 
145. Tripurari Pal v, Jagat Tarini 


Dasi 
ILR (1911) 33 All 356 = 10 Ind Cas 
477, Khunni Lal v. Govind Kri- 


shna Narain 

(1906) 33 Ind App 139 = ILR 29 
Mad 283 (PC), Ramanathan Chetti 
v. Murugappa Chetti 
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RAMAMURTI, J.:— This appeal 
which has been preferred by the plain~ 
tiffs is a useless one and devoid of sub= 
stance. The plaintiffs-appellants institut~ 
ed the suit, O. S. No. 65 of 1964 on the 
file of the Sub-Court of Tanjore to estab- 
lish their joint right of management along 
with the defendant in respect of certain 
charitable trust and its properties. The 
following genealogical tree shows the 
relationship between the parties :— 

(For genealogical tree see next page) 
Jambugaramalingam (hereinafter referred 
to as the founder) founded a trust con~ 
sisting of several charities like feeding 
of Brahmins, running a water-pandal etc. 
under a registered Will dated 19-6-1880 
(the certified copy of which is mark-~ 
ed as Exhibit A-1), He constituted his 
son, Subbu Pillai, who was then a minor 
aged about six years, as trustee, with a 
provision that during his minority Subbu 
Pillai’s maternal grandfather should be 
the guardian of Subbu Pillai and manage 
the trust and its properties and hand 
over the management to Subbu Pillai 
on his becoming major. The founder 
died in the same year, very shortly after 
this Will. Pancharathnam the maternal 
grandfather of Subbu Pillai. appeared te 
have managed the trust and its properties 
during the minority of Subbu Pillai and 
when the latter became a major, he took 
over the management, but he died issue~ 
less very shortly thereafter, leaving him 
surviving his widow and sole heir, 
Thayyamuthu. 


Exhibit B-1 dated 18-3-1898, a com~ 
promise decree in O. S, No. 7 of 1897 
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l 
I I 
Founder—Jambuga Ramalingam Jambuga Narayanan 
(Left a will on 19-6-1880 (Ex A-1) ] 
and died the same year) 1 | 
i | Jambuga Ganapathy Sabapathy 
í Subbu Pillai Í 
(bscame major in 1893) Muthukumaraswamy Pillai 1 | 
= (Adopted Son (died in 1944) Meenakshi Jambulingam 
Thayyamuthu Ammal (wife) = (died in 1962) (Predeceased 
(died in 1915) Ast ‘is 2nd Y his father) 
* Ganesan | I 
(Defendant) Thiagarajan Rathnasabapathy 
{Lst Plaintiff) (2nd Plaintif} 


Sub-Court Tanjore, shows that imme- 
diately after the death of Subbu Pillai, 
disputes arose between Thayyamuthu 
(his widow) on the one side and the re- 
versioners of Subbu Pillai, the lineal des- 
cendants of Jambuga Narayanan, the bro- 
ther of the founder, on the other. The 
compromise decree shows that Jambuga 
Ganapathy and Sabhapathy are brothers, 
being sons of Jambuga Narayanan. and 
Sabhapathy’s son is Jambulingam, and 
compromise decree also shows that the 
compromise was entered into between 
Thayamuthu on the one side and Jam~ 
buga Ganapathy Sabhapathy and Jam~ 
bulingam on the other. Exhibit B-1 re- 
presents a family arrangement between 
the widow on the one side and the male 
heirs on the other (i.e. the reversioners 
of Subbu Pillai), Under this family ar- 
rangement, Thayyamuthu alone was to be 
in possession of the trust properties as 
managing trustee and to manage the same 
and after her lifetime, the right of 
management of the charities and the pro- 
perties was to devolve upon the descen- 
dants, Jambuga Ganapathy and Sabha- 
pathy or any member of their branch 
who is the seniormost in the line. The 
actual provision in the compromise is as 
follows: 

(The original in Tamil omitted—Ed.) 
The compromise contains other provisions 
like filing of accounts (into the Court) 
every year in the month of April, and 
safeguards for the due and proper per- 
formance of the charities, Thus, it is 
virtually a scheme settled between the 
parties (in pursuance of a family arrange- 
ment) providing for proper and efficient 
performance of the charities and manage- 
ment of the properties as well as pro- 
viding for the devolution of the trustee- 
ship in the members of the family of the 
founder. No stranger to the family is 
introduced in the compromise and no 
right is conferred upon any stranger; 
there is no notion of any transfer or sale 
or bartering away of the management 
of the properties for any price or any 
consideration so as to make it a 
commercial bargain. It was just a 
family dispute which was resolved in the 


manner eforesaid to secure peace and 
harmony in the family, at the same time 
keeping in mind the paramount interests 
of the charity i.e. the performance of 
the charity, the management of its pro- 
perties and the rule of devolution of the 
trusteeship, After this long distance of 
time, five decades and more, during 
which period this arrangement has been 
acted upon by all concerned. the Court 
has to presume the existence of every 
circumstance which would justify the 
parties entering into this family arrange-~ 
ment so as to be binding upon the par- 
ties as well as their heirs as being for 
the benefit of the trust in the sense that 
it ensures the due performance of the 
charities and also provides for the devo- 
lution of the trusteeship in the family. 


The founder has appointed his son 
as trustee for the charities and in the 
Will it is not stated that it is only for 
the lifetime of the son. Again, it is not 
expressly (note expressly) stated that the 
¢rusteeship is conferred upon the son 
absolutely with the result that there was 
a total divestiture of all rights so far as 
the founder was concerned and it is for 
the son of the founder (when the Will 
took effect) to be the trustee and also to 
designate or nominate the trustees after 
his lifetime and/or to Jay down the rule 
of devolution. Again the Will does not 
specify expressly that the trusteeship is 
conferred upon the son and his heirs, his 
heirs not being words of limitation, but 
words of purchase i.e, the heirs of Subbu 
Pillai in succession being entitled to 
function as trustees. In other words, the 
Will does not contain any words to indi- 
cate that on Subbu Pillai’s death the line 
of devolution is the heirs of Subbu Pillai. 
Further, in the then prevailing state 
of law in 1895-1898, there were serious 
doubts entertained whether a female can 
be q trustee in respect of a trust com- 
prising charitable and religious endow- 
ments. The situation, therefore was (if 
one can speculate), there was some con- 
troversy about the scope of the Will in 
so far as the constitution of the trustee 
was concerned, the right of Thayyamuthu 
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as against the rights asserted by Jam- 
buga Ganapathy and others. One thing, 
however, is clear that Jambuga Gana- 
pathy and the members of his branch 
were not fighting the personal individual 
rights of their own, but they were fight- 
ing Thayyamuthu for the purpose of en- 
suring the due performance of the chari- 
ties and also to secure a proper line of 
devolution so that there wouldn’t be any 
gap. Jambuga Ganapathy his brother and 
his son were actuated only with the pre- 
dominant object of establishing or plac- 
ing the charity in a firm footing so that 
there wouldn’t be the recurrence of such 
a dispute in future, 


It is necessary to emphasize, even at 
this stage, one important aspect of the 
compromise which has been overlooked 
by counsel for the appellants. The widow, 
Thayyamuthu (after the death of her 
husband) should have asserted a right, 
that, under the Will an absolute heritable 
trusteeship was conferred upon her hus- 
band, that no vestige of right whatever 
was either retained by or reserved with 
the founder and on the death of her hus- 
band the entire right devolved upon her, 
she, just stepping into the shoes of her 
husband and that in that capacity she 
had a right to be the trustee during her 
lifetime and also nominate her successor 
and lay down a rule of devolution of the 
trusteeship. If the suit O. S. 7/1897 had 
not been compromised and if she had 
fought and asserted this right in the 
course of that litigation and succeeded in 
establishing that right, the members of 
the other branch, Ganapathy and Sabha- 
pathy ran a risk of being totally exclud- 
ed and Thayyamuthu nominating some 
other person and also laying down a rule 
of devolution in which Ganapathy and 
others would have no place. Reference 
may be made to the classical statement 
of the law in the oft-quoted passage iin 
the decision of the Privy Council report- 
ed in Khunni Lal v. Govind Krishna 
Narain, ILR (1911) 33 All 356 at p. 367 
in which the Privy Council quoted with 
approval the law laid down by the High 
Court of North-West Frontier Provinces 
fn a very early case: 


“The true character of the transac- 
tion appears to us to have been a settle- 
ment between the several members of the 
family of their disputes, each one relin- 
quishing all claim in respect of all pro- 
perty in dispute other than falling to his 
share, and recognising the right of the 
others as they had previously asserted it 
to the portion allotted to them respec- 
tively. It was in this light rather than 
as conferring a new distinct title on each 
other. that the parties themselves seem 
to have regarded the arrangement, and 
we think that it is the duty of the Courts 
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to uphold and give full effect to such an 
arrangement.” 

This enunciation of the law by the Privy 
Council emphasizing acknowledgment 
and recognition of the rights of both par- 
ties was followed by the Supreme Court 
in Sahu Madho Das v, Mukand Ram, 
(1955) 2 Mad LJ SC 1 = (AIR 1955 SC 
481). At page 10 the Supreme Court ob- 
served as follows: 


“But before doing that, we will pause 
to distinguish Rani Mewa Kuwar v.” Rani 
Kulas Kuwar, (1874) 1 Ind App 157 (PC); 
TLR (1911) 33 All 356 and Ramasumran 
Prasad v. Shyam Kumari, 44 Mad LJ 751 
= (AIR 1922 PC 356). It is well settled 
that a compromise or family arrange- 
ment is based on the assumption that 
there is an antecedent title of some sort 
in the parties and the agreement acknow- 
ledges and defines what that is each 
party relinquishing all claims to property 
other than that falling to his share and 
recognising the right of the others, as 
they had previously asserted it, to the 
portions allotted to them respectively, 
That explains why no conveyance is re~ 
quired in these cases to pass the title 
from the one in whom it resides to the 
person receiving it under the family ar- 
rangement. It is assumed that the title 
claimed by the person receiving the pro- 
perty under the arrangement had always 
resided in him or her so far as the pro- 
perty falling to him or her share is con- 
cerned and therefore no conveyance is 
necessary,” 


From the above it will be seen that the 
effect and the validity of the compromise, 
Exhibit B-1, will have to be adjudged, 
not on what the Court today thinks the 
rights of the two parties are. but on the 
basis that one party acknowledged and 
accepted the other party to bargain and 
fix the terms of the compromise as set 
out in Exhibit B-1. Reference will be 
made again to this aspect little later. 


2. Proceeding with the narrative 
Thayyamuthu got possession of all the 
properties from her husband’s agnates 
and managed the charities till her death 
in 1915. There is no evidence as to 
when Sabhapathy and his son Jambulin- 
gam died. But there is evidence, and it is 
not disputed, that Jambuga Ganapathy 
was in possession of the charity proper- 
ties and managed the same till his death 
and after the death of Jambuga Gana- 
pathy, his adopted son Muthukumara- 
swamy, in his turn, was functioning as 
trustee and managing the properties till 
his death in 1944. When he died, his 
son the defendant, through the senior 
wife, and the plaintiffs in this case, sons, 
through the second wife, were minors 
and his Junior widow, Ranganayaki was 
in possession of the charity properties 
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and in management thereof. In 1953. the 
plaintiffs and the defendant entered into 
a partition arrangement under Ex. B-2 
dated 9-3-1953 dividing all their family 
properties, but there was no provision 
made for the management of the charity 
and its properties. The case of the de- 
fendant is that the charity properties did 
mot form the subject-matter of that parti- 
tion arrangement and the defendant alone 
was allowed to be in possession and 
management of the charity and its pro- 
perties in pursuance of the compromise, 
Exhibit B-1, which provided for the 
management of trust properties by the 
male descendant according to the law of 
lineal primogeniture, i.e. the seniormost 
male member in the family. The defen- 
dant’s further contention is that through- 
out he has been in management of the 
charity and its properties and that the 
suit in 1964 was filed by the plaintiffs 
claiming joint trusteeship on account of 
some recent misunderstandings in the 
family. On behalf of the plaintiffs, both 
in the trial Court as well as here, it was 
contended that the trusteeship of the 
charity founded by Jambuga Ramalingam 
should devolve upon the heirs in succes- 
sion one after another and that on the 
death of Muthukumaraswami, the right 
devolved jointly upon his three sons, the 
defendant and the two plaintiffs. that 
the plaintiffs are entitled to manage the 
charity jointly along with the defendant 
and the compromise, Exhibit B-1, will 
not affect their rights so far as it pur- 
ported to deprive the plaintiffs of a right 
to a joint management. but provided for 
the devolution of the right in the senior- 
most line. In substance the contention 
of the plaintiffs is that the founder should 
be deemed to have laid down a rule of 
devolution that the trusteeship should 
devolve upon Subbu Pillai’s heirs for 
the time being whenever a vacancy arose 
and that it was not open to Jambuga 
Ganapathy, Sabhapathy and Jambulin- 
gam to enter into a compromise which 
would prejudice the plaintiffs and would 
also have the right of laying down a rule 
of devolution totally different from the 
one laid down by the founder. There 
is no reference to the compromise. Exhi- 
bit B-L, in the plaint in O. S. No. 7 of 
1897 and this attack against the validity 
of the compromise was put forward only 
when the same was relied upon by the 
defendant in his defence. The learned 
Subordinate Judge dismissed the plain- 
tiffs suit negativing their contentions. ~ 


3. In our opinion, the matter is 
simple and, looked at from any point of 
view, the plaintiffs claim cannot be up- 
held. Learned counsel for the appellants 
could not and did not formulate any pre- 
cise. definite legal basis in support of 
the plaintiffs? claim to a joint manage- 
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ment and arguments of counsel were 
simply drifting from one position to an= 
other. The main bone of contention of 
learned counsel for the appellants is that 
on the death of Jambuga Ramalingam, 
whether under the Will of Ramalingam 
or in his own right, Subbu Pillai became 
the trustee, and on his death, the trustee- 
ship would devolve only upon his heirs 
and that will be the rule of devolution 
governing the charities and no person; 
whether functioning as a trustee or whe- 
ther having any contingent right could 
enter into a compromise of this descrip- 
tion deviating from the ordinary law of 
inheritance and succession. 


4. Let us now consider the various 
alternative constructions or interpreta~ 
tions of the Will. Ramalinga, while 
appointing Subbu Pillai as trustee, 
conferred an absolute and heritable 
right of trusteeship upon Subbu Pillai, 
there was a total divestiture of all 
rights of Ramalinga as founder and there 
was no question of any reverter of any 
right from the trustee on his death so far 
as Ramalinga was concerned and the ap~ 
pointment of trustees in future or laying 
down the rule of devolution was the ex~ 
clusive right of Subbu Pillai. When once 
the Will took effect, Subbu Pillai became 
the trustee and it is his exclusive pri- 
vilege or right to constitute a trustee to 
succeed him or to lay down the rule of 
devolution. The result was, that as soon 
as Subbu Pillai died, Thayyamuthu be~« 
came entitled to be the trustee functioned 
as such trustee and she had also the righ 
to nominate a trustee to succeed her 
and/or to lay down the rule of devolu« 
tion of trusteeship. Subbu Pillai. during 
his lifetime, had two rights: (1) the right 
to be the trustee; (where there is 
no beneficial interest in any of th 
trust properties, it 













of the trusteeship. On 
death both the rights devolved upon 
Thayyamuthu and therefore, she had 


tion on the death of the trustee for the 
time being. At the time when Ramalinga 
executed the Will Subbu Pillai, his only 
son, was the sole owner and it will be 
an unnatural reading of the will to hold 
that Ramalinga reserved for himself any 
right as founder to lay down the rule of 
devolution and merely appointed Subbu 
Pillai as trustee during his lifetime. 
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The provision which the founder has 
made for the management of the pro- 
perties during the minority of, Subbu 
Pillai. coupled with the provision that 
on attainment of majority the 
guardian must hand over possession 
of the entire properties to Subbu 
Pillai to function as trustee there- 
after, shows that Ramalinga’s inten< 
tion was to confer an absolute heritable 
trusteeship upon Subbu Pillai. In the 
environment and set-up of the family, if 
Ramalinga intended to delimit the 
trusteeship upto the lifetime of Subbu 
Pillai, Ramalinga would certainly have 
laid down the provision with regard to 
further devolution. There is the further 
important fact that the Will itself does 
mot delimit the duration.of the trustee- 
ship upto Subbu Pillai’s lifetime, in which 
ease some problem may arise as to the 
right of the founder or his heirs to nomi- 
mate successors or to enter into arrange- 
ments altering the rule. Under the Will 
Subbu Pillai has been appointed trustee 
and there is no other or further provi- 
.Sion. If the intention of the founder was 
that it is merely an appointment de- 
limited to the lifetime of Subby Pillai 
the founder would have made some pro~, 
vision after that contingency. Nothing 
of the kind was done, but, on the other 
hand, Subbu Pillai was appointed trustee. 
which, in law, amounts to conferring an 
absolute heritable trusteeship upon Subbu 
Pillai. As observed already, the circum- 
stances of the family, the fact that Rama~ 
linga was very old at the time of the 
Will and Subbu Pillai was his only son 
and was deeply attached to him lends 
considerable support to this view that 
Ramalinga did not think of any other 
aspect concerning the devolution of 
trusteeship and he was content to confer 
an absolute heritable trusteeship upon 
Subbu Pillai. In other words, we are clearly 
of the view that there is absolutely nothing 
in the surrounding circumstances of the 
case and in the language of the Will to 
warrant an interpretation that Ramalinga 
merely appointed Subbu Pillai delimiting 


the trusteeship to his lifetime and not: 


making any provision as to reserve the 
power for himself to lay down the fur- 
ther rule of devolution. At that time he 
was very old and it will be unnatural in 
the extreme if we introduce the notion 
that Ramalinga reserved and retained for 
himself any further power to lay down 
the rule of devolution. 


5. We may refer to the decision 
of the Privy Council reported in Tripu~ 
rari Pal v. Jagat Tarini Dasi. ILR (1913) 
40 Cal 274 (PC). In that case the foun- 
der, the grandfather founded a trust and 
executed a Will that his son will be she~ 
bait for the performance of certain cere- 
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monies. The Will also contained a provi- 
sion that if the testator died during the 
minority of the son, the second wife of 
the testator was to be the shebait as 
guardian of the minor son. and that on 
the son’s attaining majority, the son; 
would personally conduct the work of 
the sheba. The Will contained the fur- 
ther provision that if, during the lifetime 
or after the death of the testator the 
son died, then the testator’s widow would 
be the shebait and after her, her daugh- 
ters. The Privy Council held that, ‘on a 
true construction of the Will. there was 
absolute gift of the shebaitship to the 
son on his attaining majority and was not 
cut down by anything that followed in 
the Will. The High Court took the view 
that under the Will the son had only a 
right to the shebaitship for his life. But 
the Privy Council, on appeal, did nof 
agree with this view. In other words 
the clause in the Will, “My present begot- 
ten son Mukunda Murari Will be shebait 
for the performance of those ceremonies.” 
was held by the Privy Council as con- 
ferring an absolute gift of Shebaitship 
on Mukunda Murari. The problem that 
if the shebait appointed by the founder 
died without exercising the power of ap- 
pointing a successor the right would re- 
vert back to the founder, would arise 
only if the founder had reserved such a 
right of reverter. The normal rule, that 
if for any reason, the term of the office 
of the shebaits appointed by the testator 
comes to an end, the rule of Hindu law 
gives the office of shebait to the heirs of 
the founder would apply only in the ab- 
sence of a context to the contrary in the 
terms of the Will and the surrounding 
circumstances of the particular case. 


6. In the instant case even assum- 
ing that the founder had appointed his} - 
son, Subbu Pillai as trustee only for the 
duration of his lifetime and there was a 
consequent reverter to the founder or his 
heirs or his nominees, the situation would 
not make any difference. This well 
settled right of reverter could accrue at 
the time when a vacancy occurred by the 
death, removal or otherwise of the trus- 
tee for the time being. Even if we con- 
strue the Will as constituting an appoint- 
ment of Subbu Pillai as trustee only for 
his lifetime, the power to appoint the 
successor throughout inhered and vested 
in Jambuga Ramalinga, the founder, on 
his death in 1880 that power to nomi- 
nate the successor would devolve upon his 
heirs, and in the instant case, upon Subbu 
Pillai himself. The result is, Subbu Pil- 
lai is the trustee for his lifetime in one 
capacity and he is also the inheritor of 
the right to appoint or nominate a suc- 
cessor or lay down the rule of devolution 
as the heir and the only son of the foun- 
der, When both the rights coalesce in| 
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Ke same person, the result will be that 
from the moment of the death of Jam- 
buga Ramalinga, Subbu Pillai has be- 
come entitled to an absolute trusteeship, 
fn the sense that he can appoint or nomi~ 
nate his successor and/or also to lay down 
the rule of devolution, We may refer to 
the following statement of the law in 
N. R. Raghavachariar’s Hindu -Law (Sixth 

(1970) Edition) at page 677: 

. “I£ on the other hand, the founder 
has parted with his right only in a par- 
tial manner for the lifetime of the gran= 
tee the residue still remains in him and 
his heirs, and on the death of the grantee 
the heir of the founder living at the time 
is entitled to shebaitship. If the grantee 
fn such cases happens to be the sole heir 
of the founder upon whom the residuary 
right devolves on the death of the foun- 
der and he becomes the shebait under. 
law as well, then, his position is that of 
an absolute shebait whose right devolves 
upon his heirs at his death and not upon 
the then heirs of the founder. If there 
Was no grant in his favour he would have 
been entitled to an estate of inheritance 
under law as regards the shebaiti and 
the fact that there is a grant in his fav- 
our of a limited right cannot make his 
position worse, and take away from him 

e higher rights which he had irrespec- 
tive of the grant, Hence where a Hindu 
who had established. certain family idols 
and dedicated considerable properties 
directed by his deed of dedication that 
after him, his son should be the shebait 
in his stead, and the further provisions 
fn that deed regarding succession to the 
son in the shebait were of no effect in 
law it was held that on the death of 
the son, who had survived the founder, 
the shebaitship should go to the son’s 


- heirs, and not to heirs of the father.” 


Vide: also the statement of the law to 
the same effect in Mayne’s Hindu Law 
(Eleventh Edition) at pages 946 and 947. 
The law is stated in these terms in 
Mukherjea’s Hindu Law of Religious and 
Charitable Trusts (Latest (Third) Edition 
— 1970) at page 162: 


‘It must be taken to be settled by 
the decision of the Privy Council that 
when the founder makes only a limited 
grant of shebaitship, the residue still re- 
mains in him and his heirs as an estate 
of inheritance. When the limited shebait- 
ship ends, the next shebait would be the 
person in whom this residuary estate of 
the founder was vested at the time of the 
termination of the limited shebaitship.” 
At this stage, we may refer to the deci- 
sion of the Privy Council in Bhabatarini 
Debi v. Ashalata Debi, AIR 1943 PC 89, 
on. which the above statement of the law 
in the leading text books rests. In that 
ease, the founder S. appointed his only 
son, P. as the trustee and made other 
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provisions on the death of S.. but those 
provisions became illegal and inffective 
and the Privy Council held that the 
interest given to P, the son, did not 
defeat his heritable right and did not ex- 
clude his heirs. The following head-note 
brings out the principle underlying this 
decision ie. so far as the bare right to 
trusteeship is concerned, the law of suc- 
cession that is applied is the ordinary law 
of inheritance: 

“The shebaiti is property. It is aa 
a catena of successive life estates but is 
heritable — heritable property which in 
the first instance, is vested in the founder. 
The founder may direct that a designated 
person, should hold the office during that 
person’s life either immediately or. on 
the death of a previous holder. Such 
direction — subject to the relevant con- 
ditions as to perpetuity. whatever these 
may be — will be good although it carries 
no right to the heirs of the grantee and 
does not amount to a complete disposal 
of the shebaiti. On the death of the 
grantee the shebaiti goes to the founder 
or his heirs, because the right of the 
founder is heritable and he has not com- 
pletely disposed of the interest which he 
has therein. It is impossible to represent 
this as a spes successionis. It is a right 
in the founder and his heirs. It is the 
same estate of inheritance as the foun- 
der held at the date of. the grant. The 
grant did not exhaust it or terminate the 
founder’s interest. On the death of the 
grantee the shebaiti ‘reverts’ because the 
heritable interest of the founder has 
ceased to be qualified by the grant. The 
fact that the shebait in office completely 
represents the idol and its property. does 
not prevent the recognition of any other 
person as having a vested interest in re- 
mainder; and thus preventing any inte- 
rest in the shebaiti from being carried 
along the straight line of inheritance 
from the founder during the time that 
the office is held by any person to whom 
the founder has granted the shebaiti but 
nee absolutely or so as devolve upon his 

eirs.” 


Applying the principle of this decision to 
this case, it is clear that the moment 
the founder Jambuga Ramalinga died, 
the right to appoint or nominate the 
successor or the right to lay down the 
rule of devolution devolved and became 
vested in Subbu Pillai as an absolute 
heritable right and thereafter, there is 
no question of the reverter of the right 
to Jambuga Ramalinga. On Subbu Pillai’s 
death, this right would devolve upon 
Thayyamuthu: there is no scope for any 
argument of any reverter of right to 
Jambuga Ramalinga. We may also refer 
to the Bench decision of this Court 
reported in Putti Ramachar v. Venkata 
Raw, ((1938) 2 Mad LJ 623 = (AIR 1938 
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Mad 661)) which was referred to in 
the course of the hearing. In that case, 
the testator-founder had three sons. He 
established a charity and appointed his 
second son. V. to be the trustee. He also 
provided that if the charities were not 
conducted properly. the leading persons 
in the village should intervene and con 
duct such charities. properly. It was also 
mentioned that his sons would have no 
right whatever in the properties dedicated 
to the charities. The second son, the 
trustee appointed under the Will, ie. V 
died in 1924 and on his death disputes 
arose. The sons of V claimed to be the 
trustees while the sons of the other two 
sons of the testator also claimed joint 
right to the trusteeship, The contention 
of the latter was that the appointment of 
V as trustee was only for his lifetime and 
that on his death, the right reverted to 
the founder and all grand-children of the 
founder would be entitled to be the trus- 
tee and not merely the sons of V, This 
argument was not accepted by the Court. 
The Bench held that the surrounding cir- 
cumstances of the Will and the provi- 
sions thereof showed that it was not the 
intention of the founder that the other 
two sons or their heirs should have 
anything to do with the trust (virtually 
it amounted to an exclusion or disinherit- 
ance of the two sons and their heirs) and 
in the background of the intentions of 
_ the testator it should be held that the 
trusteeship which was constituted by the 
testator vested in V and his heirs. A 
perusal of the decision shows that the 
Bench took the view, that V’s heirs would 
become entitled to be trustees, not as 
words of limitation, but as words of pur- 
chase in the sense that, even though in 
the Will, the trusteeship was conferred 
only upon V.. the founder intended that 
after V. his heirs should be the trustees 
in succession as distinct and ‘separate 
objects of the testator’s bounty. In 
effect, the Bench construed the Will as 
the testator himself laying down the rule 
of devolution to the effect that on the 
death of V., V’s heirs should be the trus- 
tees, The facts of that case are clearly 
distinguishable from the instant case be- 
cause. there, it was clear that the testa- 
tor was very particular that the other 
two sons and their heirs should not have 
anything to do with the management or 
the conduct of the charities. The posi- 
tion in this case is entirely different. 
Jambuga Ramalinga was deeply attached 
to his son. Subbu Pillai and made a pro- 
vision for the management of the proper- 
ties during the minority of Subbu Pillai 
and thereafter, Subbu Pillai to be the 
trustee.- As observed already. we hold 
that an absolute heritable trusteeship 
was conferred upon Subbu Pillai. We 


are unable to see how this Bench decision 
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-‘trusteeship is hereditary and may 


A.I R. 


helps the appellants. because the utmost 
that the appellants can claim is that this 
Bench decision is authority only to the 
limited extent that if a founder appoints 
X as trustee without any further direc- 
tions, the founder must be deemed to 
have prescribed a line of succession in 
that X and his heirs (note: not’ the foun- 
der’s heirs) although he does not make 
any provision for succession after the 
death of that X. In the instant case, 
Thayyamuthu will be the heir to Subbu 
Pillai and nobody claiming as a heir to 
the founder will have a competing right. 
The recent decision of the Supreme 
Court has held that bare trusteeship 
without any beneficial interest in the 
property of the trust and which consists 
of exclusively duties and obligations is 
not property. though that right to gone 
ea 
cherished privilege. It is a bare office 
without any perquisites and there is no 
property in it in the Hindu sense of the 
term. Vide: K. A. Samajam v. Commr., 
H. R. & C. E.. Hyderabad, AIR 1971 SC 
891. Vide also observations of Nate- 
san, J. in Manathunainatha Desikar v. 
Sundaralingam, (1970) 2 Mad LJ 156 = 
(AIR 1971 Mad 1 (FB) observations 
at pages 164 and 166). Even so, the 
Supreme Court has held that the right to 
succession to trusteeship which is merely 
a question of duties and obligations with- 
out any beneficial interest to any pro- 
perty. will be governed by the ordinary 
rule of intestate succession. Vide: C. 
tan eas v. Arumanayakam, AIR 1969 
569. 


7. Let us consider what the legal 
consequence would be even if the conten 
tion of the appellants is accepted that on 
Subbu Pillai’s death in 1893 and there- 
after, the right to trusteeship reverted 
back to the founder’s heirs, that Thay- 
yamuthu had no claim whatever and the 
descendants of Jambuga Narayanan alone 
would be entitled to be the trustees. In 
other words, Jambuga Ganapathy, Sabha- 
pathy and Jamubulingam who alone were 
then alive would be the heirs. The pro- 
blem cannot be solved in the abstract 
determination of the rights of Jambuga 
Ganapathy etc. Undoubtedly, Thayya-= 
muthu was a member of the family and 
she was making a claim in the right of 
her husband, traceable to his own right 
of inheritance and right traceable to the 
Will of the founder. The rival claimants, 
Jambuga Ganapathy and others, were 
equally members of the same family. If 
there was a family settlement it would 
be binding upon the entire family and no 
member of the family, either present then 
or who comes into being later on, can 
question the validity and the binding 
nature of the family settlement. 
If the family settlement had notë 
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been entered into, there was every 
likelihood of Thayyamuthu having suc- 
ceeded and completely excluded Jambuga 
Ganapathy and others, It is settled law 
that in order to avoid confusion and un- 
seemly scramble and disputes, the mem- 
bers of a family can enter into a family 
arrangement for the due discharge of the 
functions belonging to the office in turn 
or in some other settled order of se- 
quence, so long as there is no bartering 
away of the rights for a_ consideration 
like ‘sale etc. Vide: Mukherjea’s Hindu 
Law of Religious and Charitable Trusts 
(Third Edition—1970), page 189. The 
principles which apply to family settle- 
ments in general would equally apply 
to family arrangements with regard to 
this bare right to the trusteeship and it 
is too late to question the principle. The 
oft quoted decision of the Privy Council 
in Ramanathan Chetty v. Murugappa 
Chetti, ILR (1906) 29 Mad 283 (PC) and 
the decisions subsequent thereto have 
clearly established that there can be a 
family arrangement entered into by the 
several branches of the family with re- 
gard to the arrangement for the trustee- 
ship of a trust and the rule of devolu- 
tion so long as the interests of the trust 
are not imperilled and there is no ques- 
tion of a sale or a bargain for a consi- 
deration. It is sufficient to refer to the 
decision of this Court in Alasinga Bhat- 
tar v. Venkatasundrana Bhattar, 70 Mad 
LJ 424 = (AIR 1936 Mad 294) which 
contains an elaborate discussion of this 
aspect of the matter. In the instant case, 
as in 70 Mad LJ 424 = (AIR 1936 Mad 
294), the members of the family had 
acted upon the arrangement for, nearly 
half a century, and there is ab- 
solutely no reason why the arrangement 
should not be held to be binding on the 
representatives of the various branches. 
We may also refer to the Bench deci- 
sion of Varadachariar, J, and Stodard, J. 
in the same volume 70 Mad LJ at p. 262 
‘ =(AIR 1936 Mad 14). Nilamani Poricha 
y, Appanna Poricha. It is sufficient to ex- 
tract the following head-note which 
brings out the principle that the peculiar 
doctrine of family settlements would 
apply to arrangements concerning the 
right to the office of trusteeship and the 
devolution of the trusteeship amongst 
the members of the family: 


M Tesse Such arrangements, if they 


thereto and their 
modified either by -common consent or 
in some manner known to law.” 

No ‘member of the family which has 
enjoyed the benefits secured under the 
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family arrangement of 1898 under Exhi- 
bit B-1, and in particular after the death 
of Thayyamuthu in 1914, will be en- 


-titled to put forward any claim contrary 


to the family arrangement. When a com- 
promise is entered into between a Hindu 
widow on the one side and the rever- 
sioners on the other, it will be binding 
upon the entire body of reversioners 
provided the compromise is honest, bona 
fide and proper and is not actuated by 
any personal considerations of any indi- 
vidual person. Jambuga Ganapathy, 
Sabhapathy and Jambulinga put forward 
and resisted the claim of the rival claim- 
ant, Thayyamuthu, on their own behalf 
and on behalf of every successor in the 
line of succession; the fight on their 
side was on behalf of the entire body of 
reversioners, the lineal descendants of 
Jambuga Narayana, as against the com- 
mon enemy Thayyamuthu who put for- 
ward a paramdunt claim to the trustee- 
ship in the right of her husband, which 
can, by no means, be said to be frivo- 
lous or unfounded, but really substan- 
tial. Vide: Khunni Lal v. Govind Kri- 
shna Narain, ILR (1911) 33 All 356 and 
Sahu Madho Das v. Mukand Ram, (1955) 
2 Mad LJ (SC) 1 = (AIR 1955 SC 481). 
As observed by the Privy Council and 
the Supreme Court, the basic principle 
underlying a family arrangement is bas- 
ed upon the assumption of the necessary 
antecedent title of some sort already 
inhering in both parties and a mutual 
recognition and acknowledgment of the 
competing rights put forward in the 
course of the family settlement so that 
the rights created thereunder rest upon 
this mutual: acknowledgment of rights 
inhering in both the parties. Thereafter 
it will not be open to either of the par- 
ties to put the other side to the proof 
of the tenability and the éxistence of 
valid ‘rights as prescribed in the course 
of the family settlement. For instance, 
the members of the branch of Jambuga 
Narayana cannot, at any time after the 


‘compromise of 1898, put Thayyamuthu 


or the members claiming title through 
Thayyamuthu to prove that either fac- 
tually or legally Thayyamuthu was 
entitled to the right then put forward 
by her, Again, similarly, Thayyamuthu 
and her heirs cannot raise a dispute and 
call upon the: members of the branch of 
Jambuga Narayana to prove their claim. 
To recognise any such right in either of 
the branches to attack the arrangement 
as invalid thereby putting either of the 
parties to the necessity of establishing 
their right, virtually putting them back 
to their position at the time of the suit 
of 1897 with retrospective effect, would 
cut at the very root of the principle 
underlying the doctrine of family settle- 
ment which is one of the important 
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branches of Hindu Law. The object of 
the family settlement is to put final seal 
to the controversy and dispute which 
then arose and to agree upon something, 
and matters. settled, are once for 
all settled and cannot be re- 
opened. Considerable portion of the argu~ 
ment of learned counsel for the appel- 
lants was devoted to reopen the entire 
issue, Le. the true interpretation of the 
Will, the rights of the founder, the 
nature of the estate of trusteeship con- 
ferred upon Subbu Pillai, the nature of 
the right of Thayyamuthu and the com- 
peting claims of Jambuga Ganapathy 
and others, as though this Court is now 
disposing of the suit, O. S. No. 7 of 1897. 
Such a process would be a complete re- 
versal of the doctrine of family settle- 
ment. We are clearly of the view that 
the suit must fail on this simple ground 
ie, the doctrine of a family settlement 
(independently of any other considera- 
tion). 


8. The two decisions referred to 
above, 70 Mad LJ 424 = (AIR 1936 Mad 
294) and 70 Mad LJ 262 = (AIR 1936 
Mad 14) show that even amongst mem~ 
bers of a branch there can be a family 
settlement. In other words, even if the 
trusteeship ultimately inhered in the 
heirs or the descendants of Jambuga 
Narayana, the brother of the founder, 
there is nothing in law which prevents 
the heirs to enter into a family arrange- 
ment so that future scramble and dis- 
pute may be avoided when the number 
of heirs becomes unwieldy. The law 
does not insist that all the heirs (every 
one of them) should enjoy the right of 
management at one and same time. 
When the number of heirs increases by 
passage of time and by succession, their 
number would become unmanageable and 
there would be frequent friction and 
misunderstanding in the management of 
the trust thus jeopardising its interests 
leading to mismanagement and _ ineffici- 
ency. So long as the arrangement is 
bona fide, and secures due performance 
of the charities and preserves the cha- 
rity properties, it is competent to the 
heirs themselves who happen to be 
trustees at that moment, to enter into a 
family arrangement laying down the 


tule of devolution. If disputes arise be- ` 


tween the heirs and they go to a Court 
of law, it cannot be denied that the 
Court has undoubted power to settle a 
scheme and what can be done by a Court 
in a suit can be agreed to between the 
heirs themselves. which would avoid 
confusion or any unseemly scramble; the 
parties interested can arrange among 
themselves for the due discharge of the 
functions belonging to the office in turn 
or in some -other settled order of se- 
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quence, the only and the paramount con- 
sideration being that the interests of 
the trust should not be imperilled. Vide 
observations of Natesan, J. in the Full 
Bench decision in (1970) 2 Mad LJ 156 
= (AIR 1971 Mad 1 (FB)) (referred to 
above) as well as the statement of the 
law in Mukherjea’s Hindu Law of Reli« 
gious and Charitable Trusts (already re- 
ferred to) at page 189. We do not find 
anything in Hindu Law to compel us to 
hold that ad infinitum and eternally all 
the heirs must function and act as trusa 
tees, whatever may be the unwieldy 
number, on which the trusteeship has 
devolved at a particular moment. Both 
-common sense and convenience and the 
interests of efficient management of the 
trust require that such a right should 
be recognised in the body of heirs to 
_€nter into a family arrangement so long 
as it is bona fide, The arrangement in the 
instant case, providing for the senior- 
most member in line, even if it be 
according to the rule of lineal primo-= 
geniture. is valid as being in conformity 
with Hindu notions. Succession by the 
operation of the rule of lineal primogeni~ 
ture is a well known conception in Hindu 
law (and other systems of jurisprudenca- 
as well). We may refer to the following 
observations of Ramachandra Iyer, C, J. 
ie v. Yagappa, (1964) 77 Mad 


“What the testator intended, is a 
hereditary succession where the rule of 
primogeniture is to be applied, Heredi- 
tary succession is succession by the 
heir to a deceased under the law: it is 
the law that fixes up the successor of 
the heir and not the terms of the docu- 
ment. This is therefore a plain case of 
succession by primogeniture, where, if 
the last owner dies leaving sons, his 
eldest son will be entitled to succeed. 
Lineal primogeniture is a rule of in- 
heritance under certain systems of juris« 
prudence; it is not unknown to the cus 
tomary Hindu law......... 

If the contentions were to be ac- 
cepted it would mean that the trustee~ 
ship would not be successive but ambu~ 
latory. in the sense of going up and’ 
down the genealogical tree of the 
family......... 


The acceptance of the contention 
would mean that the testator intended 
a college to be created as it were from 
which the senior-most should be select- 
ed—such college consisting of the male 
descendants of the testator’s family...... ” 
In the Secretary of State for India in 
Council v. Syed Ahmed Badsha. 14 Mad 
LW 188 = (AIR 1921 Mad 248 (FB)) a 
Bench of this Court has held that where 
no line is indicated by the founder, 
the law of lineal primogeniture would 
be the convenient working rule. In view 
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of the Full Bench decision of this Court 
reported in (1970) 2 Mad LJ 156 = (AIR 
1971 Mad 1 (FB)) (already referred to), 
no argument was advanced that the 
family arrangement laying down the 
law of devolution of trusteeship would 
be invalid as offending the rule in Ta- 
gore’s case. The Full Bench has held 
that with regard to bare  trusteeship 
which is bare office without any perqui- 
sites, there is no property in it in the 
Hindu sense of the term and the rule 
in Tagore’s case would not apply to bare 
offices which are not property. The con- 
duct of the plaintiffs also shows that this 
claim is a pure afterthought, because, 
in the family partition of 1953 between 
the plaintiffs and the defendant. there 
was no reservation though it was the 
plaintiffs’ mother who was managing the 
trust during the minority of the defen- 
dant and was fully aware of the charity 
and for, over a decade the defendant 
alone was in sole possession and enjoy- 
ment of the charity and its properties, 
For all these reasons. the appeal fails 
and is dismissed. Under the circumstan- 
ces, there shall be no costs in this Court. 


Appeal dismissed. 
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R. Gopalaswami Iyangar and S. Ko- 
landaivelu, for Appellants in 321 of 1965 
and for Respondents in 562 of 1970: U. 
Somasundaram and S. Singaravadivelu, 
for Appellants in 562 of 1970 and fon 
Respondent in 321 of 1965. 


RAMAMURTI, J.:— Defendants Tf 
to 3 have preferred this appeal against 
the judgment and decree of the learned 
Subordinate Judge of Ramanathapuram 
decreeing, in favour of the plaintiff, par~ 
tition and separate possession of one- 
fourth share in respect of certain items 
of properties set forth in Schedule A 
appended to the plaint as well as the 
claim for mesne profits from 12-3-1956. 
The plaintiff’s suit in respect of other 
items in the A Schedule and in respect of 
the entire B Schedule properties as well 
as the plaintiffs claim for relief of ac- 
counting prior to 12-3-1956 have been dis- 
missed. There is no cross-appeal in res- 
pect of the pannon of the plaintiff’s claim 
disallowed. 


2. The plaintif is the daughter of 
one Susai Udayar; defendants 5 and 6 
are the sisters of the plaintiff, being the 
other daughters of Susai Udayar afore- 
said. The first defendant Irudayammal is 
the widow of one Arokia Udayar, the 
son of Susai Udayar, Defendants 2. 3 and 
4 are the daughters of the first defen- 
dant and Arokia Udayar aforesaid. The 
parties belong to Keeranur village in 
Ramanathapuram District and the father, 
Susai Udayar, left for Burma several 
decades ago and practically settled down 
there till the moment of his death in 
Burma in 1941. His wife. the mother of 
the plaintiff, also died in 1942. During 
the time he settled down in Burma, 
Susai Udayar acquired vast extents of 
paddy fields in Thamin Ahank Kwin, 
Dedaye Township in Burma, Susai Uda- 
yar also acquired lands and houses in 
his native village. 


3. It is not in dispute that Susai 
Udayar, his wife and his three daugh- 
ters settled down in Burma; indeed the 
three daughters were born, bred up in 
Burma and they were also married in 
Burma. The husbands of the fifth and 
the sixth defendants (the other two 
daughters of Susai Udayar) were staying 
in Burma, looking after the lands ac 
quired by Susai Udayar, in Burma. Aro- 
kia Udayar, the son of Susai Udayar, 
permanently stayed in India. in the na- 
tive village and used to visit Burma 
now and then. It was the husband of the 
fifth defendant (Irudayam) who was in 
main charge of the management of the 
properties in Burma, and was completely 
assisting Susai Udayar. During the period 
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of the war and when the conditions in 
Burma were chaotic between 1941 to 
1946, it was the husband of the fifth 
defendant who was staying -in Burma 
and managing the properties after the 
death of Susai Udayar, In 1947-48, with 
considerable difficulty. the fifth defen- 
dant and her husband and the plaintiff 
returned back to India. Atfer return 
from Burma. the plaintiff was staying 
with her brother’s wife, the first defen- 
dant. As the plaintiff had no child she 
was deeply attached to the fourth defen- 
dant, Therasammal, treating her as her 
own daughter. Misunderstandings appear 
to have arisen between the plaintiff and 
the first defendant consequent upon cer- 
tain marriage proposal of the third de- 
fendant, the other daughter of the first 
defendant, 


The plaintiff issued a notice Ex. A-18 
dated 12-3-1956, claiming a one-fourth 
share in the properties of Susai Udayar, 
in particular, the properties in India, to 
which the first defendant sent a reply, 
Ex. A-20 dated 29-3-1956, in which the 
first defendant claimed that Susai Uda- 
yar had left behind a registered Will 
under which Susai Udayar had given 
substantial landed properties in Burma 
to the three daughters, 60 acres to the 
plaintiff, 60 acres to the sixth defendant 
and 35 acres to the fifth defendant and 
that the rest of the properties of Susai 
Udayar i.e.. the properties in Burma as 
well as those in India, were bequeathed 
to Susai Udayar’s son, Arokiam and that 
after the death of Susai Udayar in 1941, 
Arokiam and his three sisters were en- 
joying the properties as per the provi- 
sions of Will separately and in their 
own right and that the plaintiff was not 
entitled to any share in the properties in 
Burma. The plaintiff instituted the suit 
in forma pauperis in July 1956, claiming 
partition and separate possession of her 
one-fourth share in all the properties in 
India consisting of nanja lands and 
houses. Her case was that all the pro- 
perties im the A Schedule, in respect of 
some of which title stood in the name of 
the father Susai Udayar, while. in re- 
spect of others title stood in the name of 
the son, Arokiam all belonged to Susai. 
The plaintiff’s case is that Arokiam had 
no independent means of his own and 
that it was only out of the income from 
the. properties which Susai Udayar ac- 
quired. that the entire A schedule andB 
schedule properties were acquired by 
Arokiam and all the items formed part 
of the estate of Susai Udayar. The plain- 
tiff also claimed an account of her share 
of the income from the properties from 
the death of Arokiam in 1946. 

The suit was contested by defendants 
1 to 3. Defendants 4 to 6 remained ex 
parte: they did not ask for partition and 
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separate possession of their shares. The 
contentions of defendants 1 to 3 rested 
mainly upon Ex. B-4, the certified regis- 
tration copy of the original Will left be- 
hind by Susai Udayar. The defendants’ 
case was that Irudayam, the husband of 
the fifth defendant, is responsible for 
this litigation, that he had set up and 
instigated the plaintiff to file the suit 
and that the original Will, which was in 
the house of Arokiam had been stealthi- 
ly taken away by the plaintiff in collu- 
sion with Irudayam. the husband of the 
fifth defendant, along with other im- 
portant documents and title deeds, and, 
taking advantage of the fact that the 
original Will is in their custody and 
control, the plaintiff had been instigated 
to institute the suit, seeing the handicap 
which defendants 1 to 3 were labouring 
under on account of their inability to 
produce the original Will, The learned 
Subordinate Judge upheld the plaintiff’s 
claim in the view that the contesting de- 
fendants had not satisfactorily establish- 
ed the truth and genuineness of the Will 
of Susai Udayar dated 12-3-1941. He 
also held that the plaintiff had failed to 
prove that the other properties in the 
A schedule and the properties in the 
entire B schedule were acquired by Aro- 
kiam with the income from the proper- 
ties of Susai Udayar, He granted a de- 
cree in favour of the plaintiff in respect 
of only items 5, 18 to 24. 26 and 34 to 
54 in the A schedule and negatived the 
claim of the plaintiff in respect of the 
other items in the A schedule and the 
entirety of the properties in the B sche- 
dule. He also held that Arokiam had been 
in separate possession of those proper- 
ties from the year 1941. He held that 
the plaintiff will be entitled to an ac- 
count of the income in respect of A 
schedule items 5. 18 to 24, 26 and 34 to 
54. only from 12-3-1956, the date when 
the plaintiff issued the notice to the de- 
fendants claiming her share. On the 
side of the plaintiff, the plaintiff was 
examined as P.W. 1 and two other wit- 
nesses, P.Ws. 2 and 3 who gave evidence 
to show that Arokiam acquired the other 
properties out of the income from the 
properties of Susai Udayar. 


On the side of the defendants, the 
first defendant was examined as D.W. 2 


and three other witnesses. D.Ws. 1. 3 
and 4 gave evidence about the family 
history, about the Will and the other 


details. By a process of reasoning, which 
is very unsatisfactory. the learned Sub- 
ordinate Judge reached the conclusion 
that the contesting defendants had not 
made out the truth and genuineness of 
the Will. though a certified registration 
copy of the Will had been produced. 
Hence the present appeal by the defeat- 
ed defendants 1 to 3: as already observ- 
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ed. there is no memorandum of cross- 
objections by the plaintiff in so far as 
the trial court disallowed the portion of 
her claim. 


4, The main point which survives 
for decision is the one covered by issue 
No. 4 of the trial Court, whether the 
Will dated 12-3-1941 (registration copy 
Ex, B-4) is true valid and was executed 
by the testator in a sound disposing 
state of mind. We are sorry to note that 
the learned Subordinate Judge has not 
appreciated nor assessed the evidence in 
its proper background taking note of the 
human element involved. The question 
first arises, who is in possession of the 
original Will, why it is not produced. As 
Ex. B-4 is a certified registration copy 
of the Will obtained from the Sub-Regis< 
trar’s office in Burma, there can be no 
doubt about it that one Susai Udayar 
had executed a Will on 12-3-1941 and 
had also registered the same on the same 
date, There is no dispute that the parti- 
eulars of the testator mentioned therein 
i.e.. Ex, B-4 refer to the father of the 
plaintiff, ie. the ancestor of the parties, 
the legatees mentioned therein are the 
parties herein and the bulk of the pro- 
perties dealt with thereunder are pro- 
perties belonging to the ancestor of the 
family. Again, the equitable distribution 
of the properties also shows that it is a 
natural Will. Considerable and substan- 
tial landed properties have been given 
to the daughters and the rest of the pro- 
perties in Burma and the properties in 
India have been given to the:son. The 
Will is a perfectly rational Will and 
cannot be, by any means, said to be 
arbitrary, capricious or irrational so as 
to call for scrutiny from that point of 
view as exciting the suspicion of the 
court. When once this stage is reached 
that the testator (ancestor of the part- 
ies) did execute a Will, the next ques- 
tion is. who is interested in producing it 
and who is interested in suppressing it. 
Here again, there is no dispute and it is 
obvious that the first defendant, if in 
possession of the original Will. would 
certainly produce it and she has no mo~ 
tive to keep it back. If she produces any 
other Will as being the original and if 
it is not in conformity with Ex, B-4, she 
will land herself in difficulties. The per- 
sons who are interested in keeping back 
the Will are obviously the plaintiff and 
defendants 5 and 6. because if the Will 
is not proved and Susai should therefore 
be deemed to have died intestate, the 
plaintiff and defendants 5 and 6 would 
be entitled to a share in the properties 
fn India. The plaintiff, along with her 
sisters, therefore. has powerful motive 
to keep back the original Will. 

The evidence shows that the hus- 
band of the fifth defendant, Irudaya Uda- 
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yar, is a scheming, mischievous person 
and he is mainly responsible for this 
litigation, He ‘has instigated the plaintiff 
to file the suit, it is the definite stand 
of the first defendant both in her writ- 
ten statement as well as in her evidence, 
and this part by Irudaya has been clear- 
ly suggested to the plaintiff. The plain- 
tiff has admitted in her evidence that 
this Ifudaya Udayar, the husband of the 
fifth defendant was attending the court; 
even on the day when the evidence was 
given he was present. The first defen- 
dant has amply made out that the fifth 
defendant’s husband is behind this liti- 
gation. He is not a stranger and not an 
honest man either. His wife, the fifth 
defendant, was born in Burma, was bred 
up by her father in Burma and was 
educated in Burma, Her marriage also 
took place in Burma. The fifth defen- 
dant’s husband was actually in manage- 
ment looking after the properties of her 
father. After Susai’s death in 1941, it 
was the fifth defendants husband Iru- 
daya Udayar who remained in Burma 
and looked after the properties. That he 
is not an honest man is also evident 
from the letters which he wrote Exs. B-1, 
B-5 and B-3, to his brother-in-law, the 
husband of the first defendant. Those 
letters reveal that Irudaya Udayar was 
frequently pulled up for lapses on his 
part in the matter of management and 
rendition of accounts, the sale of jewel- 
lery and remittance of the sale proceeds, 
the collection of lease amounts and the 
collection of debts belonging to the 
estate, The evidence also shows that 
Sometime in 1946-47, the two sisters, 
along with their husbands. shifted to 
India and after 1947-48, misunderstand- 
ings had arisen between the brother and 
the sisters. Irudaya Udayar even went 
to the extent of filing a suit claiming 
that certain properties purchased in the 
name of Arokiam, the husband of the 
first defendant (and son of Susai Udayar) 
were all taken with the moneys of Iru- 
daya Udayar, but the suit filed by Iru- 
daya Udayar failed and an appeal prea 
ferred also was dismissed. 


It is the case of the first defendant 
and the evidence also shows, that after 
the death of the first defendant’s hus- 
band, the sisters were frequently com- 
fing to the house and, taking advantage 
of the misunderstandings with regard to 
the third defendant’s marriage in which 
the fourth defendant had assumed a hos- 
tile attitude. Irudaya Udayar manoeuvr- 
ed to secure and pilfer away the origi- 
nal documents including the Will. The 
plaintiff is wholly unable to explain how 
she has filed the numerous original docu- 
ments, Exs. A-1 to A-22, These are all 
documents, which, even according to her 
case, in the normal course, must, be in 
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the possession of the first defendant’s 
husband and after his death, in the pos- 
session of the first defendant. The plain- 
tiff was squarely cross-examined and she 
gave useless. prevaricating answers that 
her father gave those title deeds to the 
plaintiff, which is wholly unlikely. be- 
cause the set up of the family clearly 
shows that the relationship between the 
father, Susai, and the son Arokiam was 
very cordial and there is no question of 
the father handing over any of the ori- 
ginal title deeds to the plaintiff. Indeed, 
on the finding that the properties be- 
longed to Arokiam, there is conceivable 
reason how they came into the custody 
of the plaintiff. This circumstance lends 
considerable support to the case of the 
first defendant that all the title deeds 
including the original will have been 
very cleverly and stealthily pilfered by 
the husband of the fifth defendant with 
the connivance of the husband of the 
plaintiff and fourth defendant. 


The matter does not stop there. 
When the main charge is that the plain- 
tiff is a tool in the hands of the fifth 
defendant’s husband, Irudaya Udayar 
and the latter had been attending the 
court proceedings, it was the obvious 
duty of the plaintiff to have examined 
Irudaya Udayar as a witness, because it 
was Irudaya Udayar who was through- 
out in Burma and looking after and 
managing all the properties. There is 
the further important fact ‘that. in the 
letters Ex. B-1, dated 3-12-1941 written 
by Irudaya Udayar to the first defen- 
dant’s husband, it is stated that the ac- 
counts and the Will and the documents 
had been despatched by registered post 
to the first defendants husband. This 
letter is dated 3-12-1941. very shortly 
after the death of Susaj Udayar. Irudaya 
Udayar has deliberately avoided the box, 
because he would be confronted with all 
the aspects mentioned above, including 
his statement in the letter that he had 
sent the will and title deeds. Irudaya 
Udayar is, undoubtedly. interested in his 
wife, the fifth defendant, apart from 
his own interest in the plaintiff whom 
he has set up as a tool in this litigation. 
Looked at from any point of view, Iru- 
daya Udayar is a’ very important witness 
in this case and therefore he ought to 
have been examined on the side of the 
plaintiff. The necessary adverse infer- 
ence will have to be drawn. It is a pity 
that the trial Court has proceeded to 
approach the matter in a mechanical 
manner without appreciating the main 
background and drawing the necessary 
adverse inference against 
It is clear, therefore, in the first place, 
that Irudaya Udayar is in possession of 
the original Will and he is suvpressing 
the same, both the plaintiff and Irudaya 


the plaintiff. 
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Udayar acting in collusion, to defeat the 
rights of the first defendant. The next 
aspect is, as mentioned already, that 
the first defendant has no motive to sup- 
press the will and if the original is not 
produced by her, it is for reasons beyond 
her control and that the original is not 
with her. It is not even suggested to her 
that she is keeping the original and sup- 
pressing the same. 


5. The copy of the Will (Ex. B-4), 
Gow: that it has been executed in a 
careful manner and with the assistance 
of ia lawyer. The endorsements about 
the execution and the attestation clause 
also show that the requisite safeguards 
had been taken to satisfy the require- 
ments of law as to execution and at 
testation. The Burma lawyer who pre- 
pared the Will could not be examined 
and so interrogatories were administer- 
ed to him by the plaintiff as well as 
by the defendant. The interrogatories 
and the answers have been marked as 
Exs, B-19, B-20 and B-21. The lawyer 
could not give any helpful evidence. be~ 
cause he was handicapped as the original 
was mot produced before him and the 
certified copy alone was shown to him. 
He could not either affirm or deny posi- 
tively any of the interrogtories adminis 
tered. One thing, however, he has ad~“ 
mitted that there is only one lawyer by 
name Maung Pe at Dedaya i.e.. his name. 
More definite information could certain~ 
ly have been obtained from this Burma 
lawyer if the original will had been 


. produced before him and the plaintiff, 


who is a tool in the hands of Irudaya 
Udayar, must take the responsibility for 
the same. A party who keeps back the 
original of a document, and does not 
produce the same before a witness who 
is the scribe of the document and to 
whom interrogatories are administered, 
cannot make any point that the scribe 
had not proved the will. Indeed, on the 
other hand, here too, the adverse infer~ 
ence will have to be drawn against the 
plaintiff. The answers given by the law- 
yer, far from helping the plaintiff, are 
really in favour of the first defendant, 


The next question is about the proof 
of the will by the attesting witnesses. 
D.W. 4 was examined and he gave evi-~ 
dence to the effect that both the attes~ 
tors are dead, It is true that this evi- 
dence was adduced at the end. but the 
plaintiff did not ask for any opportunity 
to adduce rebutting evidence. Evidently, 
in the course of the evidence adduced 
on the side of the first defendant, the 
particular statement that the two attest- 
ing witnesses are dead was omitted as 
the question was not put by inadvert- 
ence. This was sought to be clarified by 
examining D.W. 4. The judgment does: 
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mot show that the plaintiff objected to 
the examination of D.W. 4 at that stage; 
at any rate, from the judgment it does 
not appear that the plaintiff wanted any 
further opportunity to adduce rebutting 
evidence on her side, The Judge is there- 
fore wrong in making a point about it 
against the defendant on the ground 
that this evidence was adduced at a be- 
lated stage. If the plaintiff had any griev= 
ance and the plaintiff knew that the at- 
‘testing witnesses are alive, there is no 
doubt that the plaintiff would have ask- 
ed for adducing evidence to that effect 
and the trial Court would not have re- 
fused that request, seeing that this evi- 
dence was adduced by the first defen- 
dant at a belated stage. The resultant 
position, therefore. is that the Burma 
lawyer, the scribe. could not throw any 
light, the attesting witnesses are dead, we 
have only the certified copy of the will 
and there is the evidence of D.W. 1. a 
man who has been living very near the 
testator in Burma. who is giving evi- 
dence that the attestors used to come 
. to the testator’s residence in Burma. 
P.W. 1 herself has admitted that the 
two attesting witnesses are known to 
P.W. 1, they were her father’s neigh- 
bours in Burma and they used to come 
to her father’s place in Burma. She has 
also admitted that D.W. 1. Santhiagu 
Udayar, is known to her father very 
‘well in Burma and that he used to mess 
in her father’s place. It is this witness, 
D.W. 1. who has given evidence about 
the execution of the will. The trial 


Court was not justified in rejecting his` 


evidence on the ground that he has not 
attested the will. The cross-examination 
of D.W. 1 does not make out that he is 
uttering lies, In the natural background, 
ft is very likely that this witness was 
present in Burma at the time of the exe< 
cution and registration of the will, the 
evidence that he gives is true. He is not 
a stranger. Even according to the plain- 
tiff, he is very well known to her father, 
he was living in Burma and: frequently 
messing in her father’s place. He had 
ample opportunity to know the execu- 
tion of the will if one was executed. 
We ‘have scrutinised the evidence of 
D.W. 1 and we are satisfied that he is 
speaking the truth and his evidence can- 
mot be rejected on the ‘simple ground, 
that he has not attested the will, We 
have no hesitation in saying that for 
that reason his evidence cannot be re- 
fiected. 


6. From the above, if will be 
geen that this is a clear case to which 
the well known maxim “Omnia praesu- 
muntur contra spoliatorem” applies 
(vide Broom’s Legal Maxims 1939, 10th 
Edn.. pp. 637 to 640). “If a man by his 
tortious act, withholds the evidence by 
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which the truth of his case would be 
manifested, every presumption to his 
disadvantage will be adopted.” Irudaya 
Udayar and the plaintiff who is a tool 
in the former’s hands are clearly the 
wrong-doers and every adverse infer- 
ence will be drawn against them as they 
should take the responsibility for the 
non-production of the original will. The 
first defendant has also satisfactorily at- 
counted for the non-production of the 
original Will and the non-examination 
of the attesting witnesses as they are 
dead and no useful evidence could be 
given by the scribe. The first defendant 
has, therefore, proved the will by other 
acceptable, satisfactory evidence, supple- 
mented by such presumptions as would 
arise under the provisions of the Regu-~ 
lation Act and S. 114 of the Evidence 
Act on the facts of this case. There is a 
general presumption about the execu- 
tion of the will arising under Section 60 
of the Indian Registration Act (vide 
Mullah’s Indian Registration Act, Tth 
Edn., page 256), It is true that registra~ 
tion, by itself, in all cases, is not proof 
of execution, but if no other evidence 
fis available. the certificate of registra- 
tion is prima facie evidence of its exe- 
cution and the certificate of the regis- 
tering officer under Section 60 of the 
Registration Act is relevant for proving 
execution. (See discussion in Sarkar’s 
evidence, latest, 12th Edn., p. 640). As 
observed by the Privy Council in Md. 
Ihtisham Ali v. Jamna Prasad, AIR 1922 
PC 56, registration is a solemn act and if 
no other evidence is available, the court 
can presume that the Registrar perform- 
ed his duty of satisfying himself that 
the document presented to him for re- 
fistration was duly executed by the exe- 
cutant and the executant was duly and 
properly identified before him. The same 
view was taken in Gopaldas v. Sri 
Thakurji, AIR 1943 PC 83, in which, after 
referring to the earlier decision of the 
Privy Council in AIR 1922 PC 56 (re« 
ferred to above) Sir George Rankin ob- 
served that the evidence of due regis~ 
tration is itself some evidence of exe- 
cution as against the other side, There 
is a full discussion on this question as 
to the presumption arising from the fact 
of due registration, coupled with the pre- 
sumption arising under Section 114 of 
the Indian Evidence Act in a Bench 
decision of the Mysore High Court in 
Hutchegowda v. Chennigegowda, AIR 
1953 Mys 49, in which it was held that 
the evidence that a document was duly 
registered is some evidence of its exe- 
cution by the person by whom it pur- 
ports to have been executed. 


There is a full discussion of the rele- 
vant case law including the decision of 
the Privy Council in AIR 1922 PC 56 
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aforesaid. In Revanna v. Dr. A, V. Ranga 
Rao, AIR 1952 Mys 119, it was observed 
that in cases where it is impossible for 
any person to prove execution of a 
document on account of the death of- all 
the persons concerned. the best and the 
only possible evidence that may be 
available is that of a certified copy of 
the registered document and that in such 
cases. a presumption could arise under 
Section 60 of the Registration Act along 
with Section 114 of the Evidence Act 
(see also Kashibai v. Vinayak, AIR 1956 
Bom 65), It will be seen that in the ulti- 
mate analysis, the problem in each case 
is ‘thas the best evidence been adduced 
-on the facts of each case’; in the instant 
case, we have not the slightest hesita- 
tion in holding that this essentia] test 
for arriving at the truth has been amply 
satisfied. 

7. There is one other aspect i.e. 
the conduct evidence which leads to the 
same inference. From 1947 onwards, 
misunderstandings had arisen between 
the plaintiff and the first defendant and, 
if really the father had left no will and 
the first defendants husband was not 
entitled to the properties solely, the 
plaintiff and her two sisters would not 
have kept quiet for over 11 years and 
the plaintiff would not have filed the 
suit just before the expiry of the 12 
years’ period. The letters which passed 
between the husband of the first defen- 
dant and the plaintiff also show that 
the relationship between the first defen- 
dant’s husband and the fifth defendant’s 
husband was not cordial and the first 
defendant’s husband was insisting on 
strict. true and correct rendition of ac- 
counts. The plaintiff and her sisters did 
not assert their rights during the life- 
time of the husband of the first defen- 
dant. They kept quiet for over 11 years. 
From this, it can be legitimately pre- 
sumed that the plaintiff and her sisters 
were fully aware that there is a will 
and that under that will they are not 
entitled to any of the properties. The 
trial Judge himself has disallowed any 
claim for mesne profits. till March 1956 
when the notice. Ex. A-18. was issued. 
In our opinion, the -delay in instituting 
the suit, especially for over ten years, 
when admittedly misunderstandings had 
arisen, is cogent evidence bearing upon 
the truth of the will. 


8. Defendants 5 and 6 are each 
entitled to equal shares like the plain- 
tiff, yet they have not asked for parti- 
tion and possession of their shares, pay~ 
ine court-fee therefor, which shows that 
they have no faith in their case, and 
this again tends to the same inference 
that the will is true. , 

9. -What we have discussed above 
is sufficient to prove that the testator 
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was in a sound disposing state of mind 
at the time the will was executed. The 
contents of the will, the natural, ra= 
tional, fair and equitable way in which 
the testator has distributed the estate 
amongst his children also shows that 
he was not acting capriciously and that 
he was executing a will fully realising 
the implications of what he was doing. 
There is absolutely no evidence that he 
was suffering from any serious illness 
which impaired his mental faculties. In- 
deed. as observed already. the fifth de- 
fendant himself had sent the will to the 
first defendant, which, by itself, is suffi- 
cient proof that it is a will genuinely 
executed by the testator in a sound dis- 
posing state of mind. 

10. For all these reasons, the 
appeal in A. S. 321 of 1965 is allowed 
and the plaintiff’s suit is dismissed with 
costs in both the courts. As the plaintiff 
has completely failed. the court-fee pay- 
able to the Government on the plaint 
will be recovered from her. If. in the 
meanwhile, any portion of the court-fee 
had been paid by the first defendant in 
pursuance of the direction of the trial 
Court, the plaintiff is liable to reimburse 
the same to the first defendant, 


11. A. S. No. 562 of 1970— There 
is absolutely no substance in this appeal 
which has been preferred as cross ap=+ 
peal by the plaintiff in respect of the 
items disallowed. A perusal of the judg- 
ment of the trial Court shows that the 
plaintiff has totally failed to prove that 
these assets were acquired with the aid 
of the income from the properties be- 
longing to the testator. The appeal in 
A. S. No, 562 of 1970 is dismissed. No 
costs. The plaintiffi-appellant will pay. 
the court-fee due in this appeal. 


Order accordingly. 
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Arumugha Thevar, Appellant v. Pa= 
Taniammal and others, Respondents. 

Second Appeal No, 883 of 1970, D/~ 
30-3-1972. against decree of Dist. J., 
Coimbatore in A, S. No. 31 of 1967. 

Index Note:— Civil P. C. (1908), Secs 
tion 51 and O. 40, R. 1 — Receiver ap- 
pointed in execution proceedings — 
Powers of — Garnishee proceedings — 
Decree-holder appointed as Receiver — 
He is officer of Court — Realisations held 
by him are in custodia legis. . 

Brief Note:-— (A) When a Receiver 
is appointed in execution under S. 51, 
he has all the powers under Order 40, 


AQ/GQ/A303/73/HGP. 


1973 


Rule 1, that is, powers of a Receiver ap- 
pointed in ordinary suits and proceedings 
other than execution proceedings, 

The negative effect of the Receiver 
appointed in execution proceedings is 
that the J. D. is prevented from collect- 
ing amounts due from the garnishee. 
Any payment made by garnishee to the 
judgment-debtor would not operate as a 
discharge but the garnishee would still 
continue to be liable to pay to the 
Receiver. 

Where a decree-holder is appointed 
as a Receiver he collects the debts not 
as his own money, He cannot appropri- 
ate or adjust it towards the amount due 
from the J. D. He does not either step 
fnto the shoes of the J. D. or act as a 
representative of the D. H. He acts 
merely as an officer of the Court. The 
fruits of the litigation realised by the 
Receiver are therefore. subject to the 
control and supervision by the Court. 
AIR 1930 Mad 4 and AIR 1964 SC 818, 
Followed. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1964 SC 818 =: (1963) Supp (2) 

SCR 995, Venkata Mallayya v. 

T. Ramaswami and Co. 
AIR 1930 Mad 4, Natesa v. Govinda- 

swami - 2 
S. Ramalingam and P. Chidambaram, 
for Appellant; M. S, Venkatarama Iyer 
and K. Sankaran, for Respondents. 

JUDGMENT :— It is indeed surpris- 
ing, on the established facts, that the 
lower appellate Court upheld the conten- 


tions of defendants 1 and 2 and dismiss-~. 


ed the suit. O. S. No. 87 of 1964 of the 
plaintiff who is the appellant in the se- 
cond appeal. “As the several points are 
concluded by the findings of the Court 
below against defendants 1 and 2, the 
point which arises for decision in the 
second appeal is very narrow and it is 
sufficient to state the facts which are re- 
Jevant for the decision of the point aris< 
fng in the second appeal, 


The properties, in respect of which 


a charge decree is asked for by the 
plaintiff, were sold by one Arumugham 
(the plaintiff) and his brother to one Mari 
on 20-8-1951. On Maris death, his wife 
Kuppakkal and his son Nachimuthu sold 
the properties purchased by Mari to one 
Maruda Thevar, the husband of the first 
defendant and the father of the second 
defendant, for a sum of Rs. 15,000. As 
this Mari did not pay the balance of 
the purchase price, Arumugha filed the 
suit, O. S. No. 787 of 1956, against Mari’s 
son Nachimuthu, the third defendant in 
the suit, and obtained a decree for 
Rs. 1,600 odd and costs. In execution of 
this decree obtained against Nachimuthu, 
(the third defendant in this action), Aru~ 
mugha attached the balance of the pur- 
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chase price due by defendants 1 and 2 to 
the third defendant Nachimuthu (Mari’s 
son). Garnishee proceedings under Order 
XXI, Rule 46, Civil P. C. were taken 
and as nothing materialised, the plaintiff 
first obtained an order for attachment in 
E. P. R. 1233 of 1960 that a sum of 
Rs, 3,000 in the hands of defendants 1 
and 2 out of the sum of Rs, 6,000 alleged 
to be payable to the third defendant, 
shall be attached. Immediately there- 
after, the plaintiff got himself appointed 
as receiver in E. P, No. 982 of 1961 to 
realise the amount due from defendants 
fl and 2 to the third defendant. The 
Plaintiff instituted the present suit, O. S. 
No. 87 of 1964, on 2nd March 1964. The 
suit was resisted by all the defendants on 
the ground, inter alia, that the entire 
amount due by defendants 1 and 2 to the 
third defendant has been paid and noth- 
ing was due by them to the third defen- 
dant. Defendants 1 and 2 filed one writ- 
ten statement and the third defendant 
filed his own written statement: all the 
defendants made common cause and ap- 
peared by the same counsel, their main 
contention being that the debt due by 
defendants 1 and 2 had been paid to the 
third defendant and had been completely 
discharged, Both the Courts concurrent- 
ly found that this plea of discharge is 
false and dishonest. No argument was 
advanced before me attacking this find- 
ing, The result is that so far as defend- 
ants 1 and 2 are concerned, they are 
liable to the third defendant. Several 
objections were raised about the vali- 
dity of the attachment proceedings, want 
of notice, etc. etc.. and all those objec- 
tions were rejected by the trial Court 
ga decreed the plaintiffs suit as pray- 
ed for, 


On appeal, the lower appellate Court 
took the view that the present suit by 
the plaintiff is misconceived, that there 
was no proper service of notice of attach- 
ment of the debt upon defendants 1 and 
2 and that the plaintiff is not entitled to 
maintain the suit. The lower appellate 
Court took the view that unless there 
was a valid attachment of the debt in 
question, the plaintiff, though appointed 
receiver, would not be entitled to insti- 
tute the suit. As observed already, the 
lower appellate Court had no hesitation 
in accepting the finding of the trial Court 
that the plea of discharge raised by de- 
fendants 1 and 2 was thoroughly false 
and dishonest. The result was that the 
lower. appellate Court allowed the ap- 
peal and dismissed the plaintiff's suit on 
the ground that the plaintiff had mis- 
conceived the remedy and that certain 
provisions of the Civil Procedure Code 
had not been complied with. Hence the 
present second appeal by the defeated 
plaintiff, f 
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facts, I took the view that on the estab- 
lished facts, it was impossible to sustain 
the reasoning of the lower appellate 
Court and called upon the respondents 
to justify the judgment of the lower ap- 
pellate, Court. Learned counsel for the 
respondent stressed the only point (no 
other point was argued) that when the 
plaintiff, as the receiver appointed in 
E. P. 982 of 1961. instituted the suit, he 
should sue to recover only the amount 
due to the plaintiff in O. S. No. 787 of 
1956 i.e. Rs. 1.600 odd. and the suit 
seeking to recover the entire sum of 
Rs. 6,000 though due by defendants 1 and 
2 to the third defendant, was mis- 
conceived. Learned counsel urged that 
the effect of the appointment of the 
plaintiff in E. P. 982 of 1961 is only to 
enable the decree-holder in O. S. No, 787 
of 1956, to recover just the amount to 
cover his decree amount and that the 
order appointing receiver does not en- 
title him or empower him to recover 
anything more than that and that he is 
not concerned with the exact amount of 
liability between defendants 1 and 2 on 
the one side and the third defendant on 
the other. Learned counsel for the res- 
pondent did not sustain the reasoning of 
the lower appellate Court that there was 
any defect in the attachment proceedings 
or any other error or procedure which 
debarred or disentitled the plaintiff from 
instituting the suit as the receiver ap- 
pointed in E, P. 982 of 1961. JI see no 
substance whatever in the contention 
raised by the learned counsel for the 
respondents, 


When a receiver is appointed in exe- 
cution under Section 51 C. P, C., the 
receiver will be entitled to all the powers 
under Order XL, Rule 1, C. P.C. and the 
administration of the estate by him as 
receiver will be governed by the provi- 
sions of Order XL, and by the principles 
which apply to a receiver appointed in 
ordinary suits and proceedings, other 
than execution proceedings. So far as the 
powers and duties of the receiver are 
concerned, there is no difference between 
a receiver appointed in a suit or other 
proceeding under Order XL and a 
receiver appointed in execution under 
Section 51 clause (d), The receiver is ap- 
pointed for the purpose of reducing the 
property to custodia legis for the court to 
exercise control over the property so 
recovered by the receiver so that it can 
be administered and distributed according 
to the relative rights of parties over the 
fund or the estate in respect of which 
the receiver is appointed. The receiver 
is appointed not merely for the benefit of 
the decree-holder, but is appointed for the 
benefit of the judgment-debtor as well. 
The negative effect of the receiver, so 
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far as the judgment-debtor is concerned 
(in case the property in respect of which 
the receiver is appointed happens to be a 
debt due by a third party), is that the 
judgment-debtor is prevented from col- 
lecting the amounts due from the garni- 
shee and any payment made by the deb- 
tor (garnishee) to the judgment-debtor 
would not operate as a discharge an 

that debtor would still continue to be 
liable to pay the amount to the receiver. 
That is one aspect of the effect of the 
appointment of receiver, so far as if cur+ 
tails the rights and the freedom of the 
judgment-debtor to deal with the debt in 
question. The other equally important 
aspect is that when the decree-holder- 
receiver collects the debts due from the 
third party, he does not collect it as his 
own money (in the sense that the moment 
he collects he can adjust it towards his 
decree). He cannot appropriate or adjust 
any portion of the collection towards the 
amount due from the judgment-debtor, 
under the decree passed against the latter, 
He has either to deposit his collections 
into Court or duly account for the same 
to the Court which appointed him. Nor 
can the judgment-debtor claim any un- 
qualified right over the fund 50 collected, 
on the ground that the receiver coms 
pletely represents the judgment-debtor 
and the collections are for and on behalf 
of the judgment-debtor, The decree ob- 
tained by the receiver and the realisa~ 
tions made by him are to be by him in 
custodia legis under the ultimate control 
of the Court which will have to pass 
safeguarding the 
rights of all the parties in the action in 
which the receiver is appointed. So 
far as the receiver is concerned, he has 
to take proceedings in the place of the 
judgment-debtor and the receiver will 
have to pursue such remedies and in- 
stitute such actions as the judgment-= 
debtor would do and would be bound to 
prosecute, for recovery of the debt in 
question. The receiver will have the 
instituting such pro~- 
ceedings as he may be advised and would 
suffer under the same limitations of 
either the substantive law or the law of 
procedure when he instituted proceed- 
ings to recover the debt due from the 
debtor. The receiver cannot take pro- 
ceedings in such a manner as would in 
any way impair or jeopardise the rights 
of the judgment-debtor, The action 
which the receiver will have to institute 
and prosecute cannot be of his own! 
choice and in his caprice and he cannot 
take such proceedings just to safeguard 
his own interests to recover the amount 
due to him and. at the same time, 
seriously impair the rights of the judg- 
ment-debtor for the balance of the 
amount that will be due to him. ‘The 
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receiver cannot dissect or divide the 
liability and institute a suit only for 
just the amount due to him because, in 
respect of the balance, if the judgment- 
' idebtor were to institute another suit for 
recovery of the balance, he may be faced 
with the plea of Order II, Rule 2 or 
Section 11 or such other provisions of 
the law of procédure or substantive law. 
For instance, again, if the judgment- 
debtor is entitled to a mortgage or 
charge right over the properties secur- 
ing “the the debt due by the garnishee 
or debtor it will not be open to the 
receiver to give up or waive this mort~ 
gage security or charge right and insti- 
tute a money suit to recover the debt 
from the debtor, It is unnecessary to 
multiply illustrations and it is sufficient 
to mention that merely because the 
decree-holder has been appointed 
receiver he cannot institute proceedings 
in the way he chooses, just to protect 
his interests and, at the same time, be- 
ing indifferent to the rights of the judg- 
ment-debtor vis-a-vis the garnishee. Any 
other view would result in serious ano- 
malies and gross injustice to the judg- 
ment-debtor so far as the garnishee is 
concerned. There is absolutely no war~ 
rant in the Jaw of procedure or in gene- 
ral principles to countenance the conten- 
tion that when a receiver files a suit, he 
must restrict the scope of the suit as to 
enable the Court to afford relief only so 
far as the decree-holder receiver is con- 
cerned and ignore altogether the inte- 
rests and rights of the judgment-debtor 
vis-a-vis the garnishee. 


It is unnecessary to refer to the deci- 
sions which have considered the position 
of a receiver to recover a debt due by a 
garnishee, though in some of the cases 
it has been stated that the receiver 
actually steps into the shoes of the judg- 
ment-debtor. As I have already observed, 
the receiver does not for all purposes step 
into the shoes of the judgment-debtor or 
act as a representative of the decree- 
holder, but he acts merely as an officer 
of Court and the fruits of the litigation: 
realised by the receiver are subject to the 
control and supervision by the Court 
which appointed him as receiver. It is 
sufficient to refer to the decision of this 
Court in Natesa v. Govindaswami, AIR 
1930 Mad 4, where this Court had to deal 
with a problem arising under Section 73 
for rateable distribution when a receiver 
was appointed in garnishee proceedings. 
After a survey of the relevant case law, 
this Court held that the money realised 
by the receiver from the garnishee can- 
- mot be said to be earmarked for the 
benefit of the decree-holder receiver, that 
the receiver decree-holder cannot claim 
a prior right or charge over the fund 
collected and that all other creditors who 
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have applied in time and satisfied the 
conditions of Section 73 will be entitled 
to participate in the amount realised by 
the decree-holder-receiver in a suit 
against the garnishee. It is in this con- 
text that this Court has pointed out that 
the receiver is an officer of the Court 
and he is not a representative either of 
the decree-holder or of the judgment- 
debtor, with the result that his realisa- 
tions cannot be said to belong either to 
the decree-holder or to the judgment- 
debtor, but that the realisations are sub- 
ject to the control of the Court which 
will have to give appropriate directions. 
From this decision it would be seen that 
the receiver who is appointed acts for the 
benefit of both the decree-holder and the 
judgment-debtor and: once that is recog- 
mised. it is the duty of the receiver to re- 
cover the entire amount due from the 
garnishee and the judgment-debtor can- 
not be exposed to any technical objection 
on the part of the garnishee that a second 
suit by the judgment-debtor for the re- 
covery of the balance would be barred 
by any provision of either the substan- 
tive law or the law of procedure. If the 
receiver were to institute a suit just ta 
recover the amount due to him, the re- 
ceiver will be guilty of misfeasance so 
far as the judgment-debtor is concerned. 
Reference may also be made to the Te- 
cent decision of the Supreme Court in 
Venkata Mallaya v, T. Ramaswami and 
Co.. AIR 1964 SC 818 in which the 
question arose whether a suit filed by 
the receiver in his own name was liable 
to be dismissed on the ground that the 
receiver must have filed it in his repre- 
sentative character as the receiver, The 
Calcutta High Court took the view that 
it will be open to the receiver to insti- 
tute the suit in his own name and that 
it is not necessary for him to file the suit 
in a representative capacity. Even so, 
the Calcutta High Court has observed 
that the receiver acts as an officer of the 
Court for the purpose of getting the 
fruits of the litigation into the custody of 
the Court, i.e., custodia legis. This view 
of the Calcutta High Court was approved 
by the Supreme Court in the decision of 
the Supreme Court aforesaid. It is suffi- 
cient to extract the following observa- 
tions at page 822 to emphasise that the 
receiver, when once appointed, must. 
take all the necessary steps to safeguard 
the interests of the judgment-debtor to 
file a suit to recover the entire amount 
due and that too before it gets barred 
by limitation. 


“On the whole. we are disposed to 
take the view that, although a receiver 
is not the assignee or beneficial owner of 
the property entrusted to his care. it is 
an incomplete and inaccurate statement of 


‘his relations to the property to say that 
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he is merely its custodian. When a Court 
has taken property into its own charge 
and custody for the purpose of adminis- 
tration in accordance with the ultimate 
right of the parties to the litigation it is 
in custodia legis. 


The title of the property for the time 
being, and for the purposes of the ad- 
mistration, may, in a sense, be said to be 
in the Court. The receiver is appointed 
for the benefit of all concerned; he is 
the representative of the Court, and of 
all parties interested in the litigation, 
wherein he is appointed, He is the right 
arm of the Court in exercising the juris- 
diction invoked in such cases for ad- 
ministering the property; the Court can 
only administer through a receiver. For 
this reason, all suits to collect or obtain 
possession of the property must be prose- 
cuted by the receiver and the proceeds 
received and controlled by him alone. If 
the suit has to be nominally prosecuted 
fin the name of the true owners of the 
property, it is an inconvenient as well as 
useless form — inconvenient. because in 
many cases. the title of the owners may 
be the subject-matter of the ‘litigation in 
which the receiver has been appointed — 
useless, because the true owners have no 
discretion as to the institution of the suit, 
no control over its management. and no 
right to the possession of the proceeds. 


Later the learned Judges pointed out 
that for the time being and for the pur- 
pose of administration of the assets the 
real party interested in the litigation is 
the receiver and, therefore, there is no 
reason why the suit could not be institut- 
ed in his own name. The learned Judges 
then referred to a number of cases in 
support of their conclusion. It seems to 
us that the view of the Calcutta High 
Court that a receiver who is appointed 
with full powers to administer the pro- 
perty which is custodia legis or who is 
expressly authorised by. the Court to 
institute a suit for collection of the as- 
sets is entitled to institute a suit in his 
own mame provided he does so in his 
capacity as a receiver (sic). If any pro- 
perty is in custodia legis the contesting 
parties cannot deal with it in any man- 
mer, and, therefore, there must be some 
authority competent to deal with it, in 
the interest of the parties themselves. A 
receiver who is placed in charge of the 
property on behalf of a Court can be the 
only appropriate person who could do so. 
His function cannot be limited merely to 
the preservation of the property and it is 
open to a Court if occasion demands, to 
confer upon him the power to take such 
steps including institution of suits in the 
interests of the parties themselves. Here, 
apparently the receiver was not a person 
with full powers but by its order dated 
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26-6-1949. the Court authorised him to 
collect debts, particularly as some debts 
were liable to get barred by time.” 


As already observed. the appointment of 
receiver has the negative aspect of pre- 
venting the judgment-debtor from realis- 
ing the debt due to him and the garnishee 
from making any payment to the judg- 
ment-debtor. It is because of this nega~ 
tive aspect that it becomes all the more 
the duty of the receiver to institute the 
suit in such form and also ask for such 
reliefs which would be complete and 
comprehensive as between the judgment- 
debtor on the one side and the garnishee 
on the other. The position is so obvious 
that it does not require further elabora~ 
tion. 

3. The result is, the second appeal 
is allowed and the plaintiff's suit is de- 
creed as prayed for with costs through- 


out. No leave. 
Appeal allowed. 


AM 1973 MADRAS 430 (V 60 C 133) 
GOKULAKRISHNAN, J. 

Kolandaswami Gounder and others, 
Petitioners v. K. M. Chandran and ano- 
ther. Respondents. 

Civil Revn. Petn. No. 2934 of 1972, 
D/- 14-3-1973. 

Index Note:— (A) Civil P. C. (1908), 
0. 47, R. 1 — When any petition for 
extension of time or invoking jurisdic- 
tion under Section 151 is not maintain- 
able parties having a genuine case can 
have a chance to file a review petition. 
(X-Ref:— S. 151). 


Brief Note:— (A) Where an applica- 
tion to set aside an ex parte order was 
allowed on condition of plaintiffs pay- 
ing certain costs before a specified date 
but the costs could not be paid before 
that date due to the wrong noting of 
the date by the counsel resulting in the 
dismissal of the application, held that 
the party could not be made tọ suffer 
for his counsel’s mistake and he could 
agitate the matter by way of review 
petition. (Paras 5, 6) 
Cases Referred: Chronological Paras 
AIR 1971 Mad 454 = (1971) 1 Mad 
LJ 511, Sukumaran v. Sulaiman 
Khan 

ATR 1957 Andh Pra 780 = 1957 
Andh WR 177, Nasar Saheb v. 

Nabi Saheb 4, 5 
AIR 1941 Mad 17 = (1940) 2 Mad 

LJ 374, Venkatachariar v. Moulvi 
Md. Faizudeen Sahib Bahadur 4,5 


K. Sarvabhauman, for Petitioners; 
K. Sengotien. for Respondents. 
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ORDER :— The plaintiffs have filed 
this revision against the order passed by 
the District Munsif, Erode refusing to 
restore I. A. 2123 of 1971 in O. S. No. 
109 of 1969 which was dismissed on 7-1- 
1972, O. S. No. 109 of 1969 was dismiss- 
ed after the advocate for the plaintiffs 
reporting no instructions. Within the 
time prescribed, the plaintiffs filed I. A. 
2123 of 1971 for the purpose of restor- 
ing the said suit. On 17-12-1971, the ex 
parte order of dismissal was set aside on 
condition of the plaintiffs paying Rs. 25 
as costs on or before 7-1-1972. The ad- 
vocate for the plaintiffs has filed an affi- 
davit in the above civil revision petition 
to the effect that he has noted the date 
as 17-1-1972, instead of 7-1-1972, with 
the result that the same was called on 
7-1-1972 and I. A. 2123 of 1971 was dis- 
missed. 

2. In view of the fact that the 
court has dismissed I, A. 2123 of 1971, 
owing to the fact that the advocate has 
noted the date wrongly. I. A. 367 of 
1972 was filed by the plaintiffs-petition- 
ers under Section 151. C.P.C. for the 
purpose of restoring I. A. 2123 of 1971. 
The District Munsif, Erode, holding that 
the court has become functus officio sub- 
sequent to the dismissal of the suit and 
also dismissal of I. A. 2123 of 1971, and 
as such the petition under Section 151, 
C.P.C. for restoring I. A. 2123 of 1971 
cannot be filed, dismissed I. A. 367 of 
1972. 


3. Aggrieved by the said order 
the plaintiffs-petitioners in I. A. 367 of 
1972 have preferred the above Civil Re- 
vision Petition. Mr. K. Sarvabhauman, 
learned counsel for the revision peti- 
tioners brought to my notice the affi- 
davit filed by the counsel for the peti- 
tioners herein before the trial Court 
wherein it is stated that the counsel has 
wrongly noted the date of hearing. Be- 
cause of this wrong noting of the date, 
the petition was called on 7-1-1972 and 
the same was dismissed. In the interest 
of justice. it is prayed that I. A, No. 
2123 of 1971 has to be restored and the 
petitioners be given an opportunity to 
pay the costs and contest the suit. 

4. No doubt the decisions 
Nasar Saheb v. Nabi Saheb, AIR 1957 
Andh'Pra 780 and Venkatachariar v. 
Moulvi Md. Fazudeen Sahib Bahadur, 
(1940) 2 Mad LJ 374 = (AIR 1941 Mad 
17), are against the proposition put forth 
by the counsel for the petitioners-plain- 
tiffs. But in Sukumaran v. Sulaiman 
Khan, (1971) 1 Mad LJ 511 = (AIR 1971 
Mad 454), Ramanujam J. has held that 
even though there cannot be any peti- 
tion for extension of time or invoking 
the jurisdiction under Section 151, C.P.C. 
the parties if advised may have a chance 
to file a petition to review the order, 
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5. Mr. Sengotian, , the learned 
counsel for the respondents has traced 
the history of the case and said that in 
spite of the purchase of the suit pro- 
perty some time ago the matter is being 
protracted and the first respondent is 
put to heavy loss and trouble. Accord- 
ing to the learned counsel for the res« 
pondents the petition for extension of 


- time or to invoke the jurisdiction of the 


court under Section 151, C. P. Code will 
not lie inasmuch as the court has be- 
come functus officio as soon as the suit 
has been dismissed and I. A. 2123 of 
1971 to set aside the ex parte order has 
also been dismissed. There is no diff- 
culty in accepting this principle by vir- 
tue of the decisions in AIR 1957 Andh 
Pra 780 and (1940) 2 Mad LJ 374=(AIR 
1941 Mad 17). But it cannot be said that 
the parties are left without any reme~ 
dies and justice cannot be done to the 
party who has a genuine case to agitate 
the matter. I am of the view that Order 
XLVII, Rule 1, C. P. Code is wide enough 
and definitely an aggrieved party has 
every right to have a petition for re- 
viewing the order passed by the court 
below. Hence the petitioners herein can 
as well agitate their case by way of re- 
view petition or the petitioners can agi- 
tate their case by treating the petition 
filed by them in I. A. 367 of 1972 as a 
review petition. 


6. It is clear from the affidavit 
filed by the advocate that the petitioners 
were not able to pay the costs directed 
by the court in I. A. 2123 of 1971 due to 
the wrong noting of the date by the 
advocate. Since the advocate has taken 
the mistake on himself, it is but fair 
that the party should not be made to 
suffer because of some mistakes that had 
occurred in noting down the date men- 
nonen in the order passed in I. A. 2123 
of 1971. 


Te With these observations. the 
civil revision petition is allowed and the 
petitioners herein are permitted to 
amend the petition in I. A. 367 of 1967 
so that the court can review the order 
passed in I. A. 2123 of 1971. The matter 
will be heard on merits by the trial 
Court as soon as the necessary amend~ 
ment is made by the petitioners herein 
in I, A. 367 of 1972. The petitioners will 
carry out the amendment within four 
weeks from this date. The trial Court 
is further directed to dispose of the 
petition within a week after the amend- 
ment is carried out. There will be no 
order as'to costs in this revision petition. 


Petition allowed. 
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Subbiah Nadar, Appellant v. Nallax 
perumal Pillai and others, Respondents. 

Second Appeal No. 1328 of 1971, D/- 
23-2-1973. 

Index Note:-— (A) T. N. Cultivating 
Tenants Protection Act (25 of 1955), Sec- 
tion 2 (aa) — Cultivating tenant — Who 
is — Proof, (X-Ref:—S. 2 (ee).) 


Brief Note-— (A) Where a tenant 
who is an old man of 70 years and is 
rich and owns a car and lands and 
houses and is a President of a Society 
continuously for 15 years and also con- 
ducts business, and his sons are also 
carrying on independent professions, it 
could not be inferred that the tenant or 
his family members contribute their 
own physical labour in the cultivation of 
the leased land. Hence the facts that he 
directed the spraying of insecticides or 
demarcated the lines for planting would 
not make him a “cultivating tenant.” 

(Para 9) 


Index Note:— (B) Civil P. C. (1908), 
S. 100 — Second appeal — Reapprecia- 
tion of oral evidence. (X-Ref:— T. N. 
Cultivating Tenants Protection Act (25 
of 1955), S. 2 (aa)). 


Brief Note:— (B) Finding of the 
lower Court based on appreciation of the 
oral evidence that a person is nota 
“cultivating tenant” as defined in the 
T. N. Act 25 of 1955 cannot be interfer- 
ed in second appeal. (Para 9) 


Index Note:— (Q) T. N. Cultivating 
Tenants Protection Act (25 of 1955), Sec- 
tion 3 (2) (b) — Eviction of tenant — 
Grounds — Though not specific sub-let- 
ting is a ground for eviction by impli- 
cation, 


Brief Note— (C) When a tenant 
sub-lets the leased land, he parts with 
possession of the same and ceases to 
cultivate it himself. Hence cl. (b) of Sec- 
tion 3 (2) is attracted. Case law relied. 

(Paras 11, 12) 


Index Note:— (D) T. N. Cultivating 
Tenants Protection Act (25 of 1955), Sec- 
tion 2 (aa) — Cultivating tenant — Suit 
for declaration — Defendant can prove 
sub-letting though not pleaded in writ- 
ten statement. (X-Ref:— Civil P. C. 
(1908), O. 6, R. 2). 


Brief Note:— (D) Where a plaintiff 
has filed a suit claiming that he is “cul-~ 
tivating tenant” within meaning of the 
T. N. Act 25 of 1955, the defendant can 
adduce evidence as to the factum of 
sub-lease even at the stage of cross- 
examination of the plaintiff though such 
a plea was not taken in the written 
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statement. AIR 1966 SC 735 and AIR 
1966 SC 1861, Distinguished. (Para 13) 

Index Note:— (E) Specific Relief Act 
(1963), S. 6 — Forcible dispossession of 
tenant — Suit for declaration as tenant 
— Relief of possession cannot be grant- 
ed. (X-Ref:— T. N. Cultivating Tenants 
Protection Act (25 of 1955), Ss. 2 (aa) 
and 3). 

Brief Note:— (E) Where a tenant 
who is forcibly dispossessed by the land= 
lord files a suit only for declaration, that 
he is a “cultivating tenant” within mean- 
ing of the T. N. Act 25 of 1955 and the 
suit is not one for possession based on 
Section 6 of the Specific Relief Act. the 
relief of possession cannot be granted to 
the tenant. Case law discussed. 

(Para 16) 


Cases Referred: Chronological Paras 


(1970) 1 Mad LJ 166 = 82 Mad LW 
709, Nisa Ruby Jacoba v. Anthoni- 


sami Udayar II 
AIR 1966 SC 735 = 1966 SCD 888, 
Bhagawati v. Chandramaoul 13 


AIR 1966 SC 1861 = 1961 SCD 709, 
Bhagat Singh v. Jaswant Singh 13 
(1966) 2 Mad LJ 577 = 78 Mad LW 
728, Narayana Padayachi v, Sun- 
daralingam 11 
(1963) 2 Mad LJ 205 = 76 Mad LW 
135, Perumal Muthiriar v. Rama- 
chandra Iyer L1 
(1961) 2 Mad LJ 277 = 74 Mad LW 
795, Venkatarama Iyer v. Assan 
Md. Rowther 11 
AIR 1954 Bom 358 = 56 Bom LR 
308. K. K. Verma v, Union of 


India 
AIR 1940 All 444 = 1940 All LJ 502, 

Rahmatullah v. Md, Hussain 16 
(1927) ILR 29 Bom 213 = 7 Bom 

LR 12, Rudrappa v. Narasing Rao 15 
AIR 1914 Mad 296 = ILR 37 Mad 

281, B. Venkayya v. K. Sateyya -15 


T. R. Ramachandran and R. Nadana- 
sabapathy, for Appellant; K. S. Desikan, 
V. Shanmugham and Riaz Ali Khan, for 
Respondents. 


JUDGMENT :— The plaintiff in O. S. 
No. 472 of 1967 on the file of the Dis- 
trict Munsif Court. Tuticorin, is the ap- 
pellant herein, He filed the suit for a 
declaration that he is the cultivating 
tenant in respect of the suit properties 
and for an injunction restraining the de- 
fendants, from interfering with his pos- 
session and enjoyment of the same. His 
case was that the suit properties origi- 
nally belonged to one Nallaperumal, who 
died leavings two sons, Chinnakannu 
Pillai and Sundaram Pillai. that the suit 
properties came to be allotted to the 
share of Chinnakannu Pillai. that after 
his death his sons the defendants 1 to 4 
became owners of the same that he is 
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a cultivating tenant of the suit proper- 
ties although for the last 40 years since 
the time of Nallaperumal Pillai, that de- 
fendants 1 to 4 with the assistance of 
defendants 5 and 6 are trying to evict 
him from the suit lands by force and, 
that therefore, he was constrained to file 
the suit for the reliefs set out above. 


2. It was contended by defen- 
dants 1 to 4 that the plaintiff was a les« 
see under Nallaperumal Pillai and there- 
after. under their father, that subsequent-~ 
ly he became a tenant under them, that 
the lease being annual was renewed 
year after year, that on expiry of the 
lease in Adi 1967 the plaintiff surrender- 
ed possession of the lands, and that, 
thereafter the 4th and 5th schedule 
lands had been leased out to the 5th 
defendant. They also denied that the 
plaintiff is a cultivating tenant. They 
also alleged that the plaintiff is a rich 
man owning houses worth more than one 
lakh of rupees and a costly car and that 
he is the President of a Panchayat and 
also doing other businesses. The 5th de- 
fendant filed a written statement sup- 
porting defendants 1 to 4 and contend- 
ing that the plaintiff surrendered the 
suit properties in Adi 1967 and there- 
after the 4th and 5th schedule lands had 
been given to him on lease by defen- 
dants 1 to 4. The 6th defendant also 
contended that the plaintiff surrendered 
possession of the suit lands to defen- 
dants 1 to 4 and as their servant he is 
supervising the cultivation of the lands. 


3. The plaintiff filed a reply 
statement disputing that he ever sur- 
rendered possession of the suit lands to 
defendants 1 to 4 at any time and that 
the alleged lease in favour of the fifth 
defendant of schedule 4 and 5 lands was 
mot true. 


4, The trial Court found on its 
appreciation of the evidence that the 
plaintiff is a cultivating tenant only in 
respect of plaint schedules 1 and 2 and 
that the plaintiff had not surrendered 
possession of the suit lands as alleged by 
the defendants, It, therefore. granted a 
decree for a declaration that the plain- 
tiff is a cultivating tenant of plaint sche- 
dules 1 and 2 and for a permanent in- 
junction in respect of the said schedule 
lands. It also granted an injunction in 
respect of other schedules on the ground 
that the plaintiff is entitled to continue 
in possession till he is evicted by due 
process of law. 


. On appeal by the defendants, 
the lower appellate Court had held that 
the plaintiff is not a cultivating tenant 
in respect of the plaint schedules 1 and 
2 for the reason that he had sub-leased 
a portion of the leasehold property and 
that no personal cultivation has been 
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earried on by the plaintiff. It also held 
that the plaintiff is not entitled to an 
injunction protecting his- possession on 
the ground that possession has been 
taken by defendants 1 to 4 long before 
the institution of the suit and that the 
plaintiff was not in possession of the 
suit lands on the date of the suit. 


6. In this second appeal it is con- 
tended by the  plaintiff-appellant that 
the findings rendered by the lower 
appellate Court are legally unsustain- 
able. It is urged that the sub-lease 
alleged has not been duly proved and 
that, in any event, a sub-lease per se 
will not disentitle him to claim the bene- 
fit of the Cultivating Tenants Protection 
Act (hereinafter referred to as the Act). 
The plaintiff also questions the finding 
of the lower. appellate Court on the 
question of personal cultivation on the 
ground that the lower appellate Court 
hed considered irrelevant and extrane- 
ous materials such as his social and fin- 
ancial status and based its finding on 
those materials. It is also contended that 
even if the plaintiff is not a cultivating 
tenant in respect of items 1 and 2 he 
cannot be forcibly evicted from those 
lands excépt under due process of law 
and, -therefore. he is entitled to a per- 
manent injunction as sought for by him 
in relation to all the suit lands. 


7. Before proceeding to consider 
the above contentions of the appellant, 
it is necessary to set out a few facts. 
The suit properties consist of five sche- 
dules, Schedule 1 comprises 44.51 acres 
of nanja lands. Schedule 2 consists of 
136 acres forming part of tank and tank 
bed lands. Schedule 3 is 12.97 acres of 
tope, Schedules 4 and 5 consist of 52 
and 175 acres of grazing lands respec- 
tively. The plaintiff claims that the lands 
comprised in all the five schedules have 
been leased out to him for Rs, 2,000 a 
year, which the defendants dispute. But 
we are not concerned here with the 
quantum of the lease amount. The trial 
Court has held that the plaintiff is a 
cultivating tenant of only schedules 1 
and 2. It rejected the claim of the plain- 
tiff that he is a cultivating tenant in 
respect of the other schedules also. The 
finding that the plaintiff is not the culti- 
vating tenant of schedules 3 to 5 has 
not been challenged by the plaintiff by 
filing an appeal before the lower appel- 
late Court. Therefore. that finding has 
become final. The question whether the 
plaintiff is a cultivating tenant arises in 
this appeal only in respect of schedules 
1 and 2, The lower appellate Court has 
given mainly two reasons for holding 
that’ the plaintiff is not a` cultivating 
tenant. One is that he has not personally 
cultivated the lands and the other is 
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that he has sub-leased portions of the 
suit lands. 


8. On the question of personal 
cultivation, the following considerations 
had. been taken into account by the 
lower appellate Court. The plaintiff is 
the president of Milavittan Panchayat 
since April 1965 and a member of Tuti- 
corin Panchayat Union, He is admitted- 
ly 70 years old. In his capacity as the 
_ President he will have to necessarily at- 
tend to the affairs of the Panchayat. 
Admittedly he has taken up contracts 
from the Panchayat Union for laying 
road and for sinking a well. He is also 
the President of Jaggery Manufacturers 
Association of Milavittan for the last’ 15 
years. He is also running a firewood 
shop in Tuticorin. He has himself pur- 
chased and sold large extents of lands 
from 1962 to 1967: He also owns four 
houses and a car. He owns ten acres in 
a joint patta in Vedanatham and ano- 
ther 60 acres‘in that village are in the 
names of his sons, 24 acres are in the 
name of his wife in the same village. 
His sons also own 11 acres of nanja lands 
in Kalmaduvu, He also owns 18 acres in 
Melavittan village which are situate on 
the east of the suit first schedule lands. 
Another 24 acres of lands had been pur- 
chased by him in the name of his sons 
in the same village in which he has 
sunk a well. He has also purchased lands 
in the name of his wife in Melavittan 
village. He also owns 16 acres of salt~ 
pans in Pattanamarudur. In the light of 
these circumstances, the lower appellate 
Court found that the plaintiff had not 
been doing personal cultivation in the 
lands mentioned in schedules 1 and 2 
which are of the oat of about 180 
acres. 


9. Section 2 (aa) of the Madras 
Cultivating Tenants Protection Act. 1955 
defines a ‘cultivating tenant’ as a person 
who carries on personal cultivation on 
such land, under a tenancy agreement, 
express or implied, and Section 2 (ee) 
provides that a person is said to carry 
on personal cultivation on a Jand when 
he contributes his own physital labour 
or that of the members of his family 
in the cultivation of that land. In view 
of these provisions the plaintiff has to 
establish that he has contributed his own 
physical labour or that of the members 
of his family in the cultivation of the 
suit lands so as to become a cultivating 
tenant as defined in the Act. The plain- 
tiff has examined himself as P.W. 1 and 
a neighbouring owner as P.W, 2 and 
some others to speak to the fact that 
he and the members of his family con- 
tributed their physical labour in the 
cultivation of the lands. P.W. 1 in his 
chief-examination has stated— 
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“I plough the land. I form bunds 
for the land, My son Mariappan also 
forms the bunds. My labourers cannot 
attend to that work, My womenfolk ...... 
would attend to removing of the weeds. 
Myself, my sons and my labourers re- 
move green leaves and work in the soil 
by stamping. my womenfolk...... attend 
to sowing. I have seven daughters and 
my wife. Except those who are married 
the other daughters work in the fields... 

I used to prepare mixture for spray- 
ing, ‘My son Mariappan used to spray 
them in the field. I used to mark the 
areas to be harvested by each. I used 
to work in the thrashing floor also......... 
My son and myself attend to the spray- 
ing of pesticides. My wife and my women- 
folk pluck the brinjals and chillies.” 
In cross-examination he has, however, 
admitted that all his daughters are mar- 
ried and they are living with their huss 
bands. From the evidence it is clear that 
out of his six sons, three are studying 
in the High Schools and another son is 
a student in a College at Tuticorin and 
they are stated to be less than 17 years 
of age, Plaintiffs another son is admit- 
tedly living in Vedanatham and not in 
the suit village. The only son who is 
living with the plaintiff is Mariappan. 
Even the said Mariappan, according to 
the defendants, owns and conducts a 
grocery shop at Vedanatham village, and 
he is not working in the suit fields as 
alleged by the plaintiff. The plaintiff, 
however, does not deny that Mariappan 
is running grocery shop at Vedanatham 
but he merely gives an evasive reply. 
and that he does not remember if Mari- 
appan conducted the shop. Mariappan 
was also not examined in court to speak 
to the fact that he actually worked in 
the suit fields. Having regard to the 
above circumstances, the lower appellate 
Court very rightly disbelieved the asser- 
tion of the plaintiff that his sons and 
daughters contributed physical labour in 
the cultivation of the lands. On the 
question as to whether the plaintiff had 
in fact contributed physical labour in 
the cultivation of lands, the status of 
the plaintiff, his old age and the exten- 
sive area he happens to possess both as 
owner and as lessee have been rightly 
taken note of by the lower appellate 
Court for holding that it is quite. im- 
probable that the plaintiff would have 
contributed physical labour. The suit 
lands are 180 acres in extent. In addi- 
tion the plaintiff, his wife and sons ad- 
mittedly own large extents of land in 
the suit village as well as in two other 
villages. It has also been admitted by: 
P.W. 1 that he got 400 acres of grazing 
lands on lease inclusive of the grazing 
lands shown in suit schedules 4 and 5. 
It has also been found that the plaintiff 
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is the President of the Panchayat. He is 
also a member of the Panchayat Union, 
Tuticorin. He is doing contract work for 
the said Panchayat Union. He is also the 
President of the Jaggery Manufacturers 
Association for the last 15 years and the 
said association is conducting two gro- 
cery shops which are looked after by 
the plaintiff as president of the associa- 
tion. He is also running a firewood shop 
in Tuticorin for a long time. He has also 
been, taking contracts of cutting and 
sale of odai trees. He owns four houses, 
a car, a revolver and a gun. From these 
circumstances one can reasonably infer 
that the plaintiff could not have contri- 
buted physical Jabour in the cultivation 
of the suit lands. It is quite unbeliev- 
able that the plaintiff actually ploughed 
the lands as alleged by him. The reason- 
able inference is that the plaintiff would 
Ihave employed only hired labour for 
the cultivation of the lands. 


It is true, the plaintiff has examin- 
ed P.Ws. 2 to 4. P.W., 2 is a member of 
the Melavittan Panchayat. His evidence 
is that he owns a garden north of the 
second schedule property, that he has 
seen the plaintiff ploughing the lands and 
sowing the seeds and assisting his men 
during transplanting and thrashing of 
the crops, The evidence of P.W. 2 has 
mot been accepted by the lower appellate 
Court on the ground that it is not only 
improbable but is quite interested, as 

.W. 2 is a member of the Panchayat 
of which the plaintiff is the President. 
P.W. 3, the Grama Sevak has stated that 
the plaintiff is having direct cultivation 
of the nanja lands and that he has not 
sublet the same and that Mariappan used 
to spray the insecticide solution and the 
plaintiff used to demarcate the line for 
planting. He also says that the plaintiff 
would also assist the labourers in lifting 
bundles, and his wife used to gather 
chillies. Even if the evidence of this wit- 
ness is accepted, it cannot establish the 
plaintiffs contribution of physical labour 
fn the cultivation. Assisting in the lifting 
of bundles and demarcation of line for 
planting sapplings cannot be said to be 
a substantial contribution of phvsical 
labour in cultivating the lands. P.W., 4 
is the village munsif of Melavittan for 
about two years. He states that P.W. 1 
and his family members worked in the 
fields, and at the time of harvesting 
P.W. 1 would help in lifting bundles 
with spears. He has further stated that 
P.W. 1’s wife and children would re- 
move the weeds and his children would 
spray pesticides over vegetable crops 
and the womenfolk would gather brinjals 
and chillies. Having regard to the cir- 
cumstances pointed out above, the evi- 
dence of the village munsif cannot be 
accepted, and even if accepted, the acts 
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attributed to the plaintiff and the mem- 
bers of his family cannot at all be said 
to be substantial contribution of physi- 
cal labour in the cultivation of lands. In 
my view, the evidence relating to the 
contribution: of physical labour by the 
members of his family in the cultivation 
of the suit lands is quite artificial and 
has rightly been rejected by the lower 
appellate Court. Even otherwise. the ap- 
preciation of the oral evidence by the 
lower appellate Court cannot be interfer- 
ed with by this court sitting in second 
appeal. I have to, therefore, uphold the 


- finding of the lower appellate Court that 


the plaintiff is not a cultivating tenant 
as defined in the Act. 


10. Even assuming that he is a 
cultivating tenant, as a result of his 
subletting portions of the suit properties 
to others he has been held to be disen- 
titled to the benefits of the Madras Cul- 
tivating Tenants Protection Act. The 
plaintiff has denied that he has sublet 
any portion of the suit lands as alleged 
by the defendants. But the returns filed 
by him to the Agricultural Income-tax 
Officer, Exs, B-13 to B-19 show that he 
has specifically admitted therein and he 
has subleased portions of the suit lands. 
The plaintifi’s explanation that he mere- 
ly put his signature in the returns and 
the returns were filled up by others has 
not rightly been accepted by the lower 
appellate Court. Further the admission 
that he has subleased portions of the 
suit lands is also contained in the state- 
ment Exs., B-43 and B-44 given to the 
Agricultural Income-tax Officer, There- 
fore. the plaintiff’s assertion that he has 
not subleased any portion of the lands 
cannot be countenanced. 


11. The learned counsel for the 
appellant would, however, contend that 
the sublease is not a specific ground for 
eviction under Section 3 of the Act and 
that if only the lands are altogether left 
fallow without cultivation the disquali- 
fication contemplated by Section 3 (2) (b) 
of the Act would arise. It is true, the 
sublease has not been made directly and 
specifically a ground of eviction under 
Section 3 (2) (b). but a close reading of 
the section suggests that the liability for 
eviction would arise if the cultivating 
tenant has altogether ceased to cultivate 
the land taken on lease. A tenant may 
altogether cease to cultivate the land 
either by leaving the lands fallow with- 
out cultivation or subleasing the lands 
and parting with possession of the same 
in favour of third parties. I am. there- 
fore, of the opinion that subletting be- 
ing one of the acts by which the tenant 
could not himself cultivate the lands, 
that will stand attracted ‘by clause (b) 
of Section 3 (2). 
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This is what has been held in Ven- 
katarama Iyer v. Assan Md. Rowther, 
(1961) 2 Mad LJ 277. In that case. Sri- 
mivasan J. observed that by virtue of 
sublease, the tenant may render him- 
self liable to eviction under Section 3 
(2) (a\ of the Act. Ramachandra Iyer, 
C. J. in Perumal Muthiriar v, Rama- 
chandra Iyer. (1963) 2 Mad LJ 205 also 
came to the conclusion that even if a 
cultivating tenant grants a sublease of 
a part of what has been demised to him, 
he would be liable for eviction under 
the provisions of Section 3 (2) (b) read 
with Section 4 of the Act, In Narayana 
Padayachi v. Sundaralingam, (1966) 2 
Mad LJ 577 Veeraswami J. (as he then 
was) held that the expression ‘altogether 
ceased to cultivate the lands’ occurring 
in clause (b) of Section 3 (2) has refer- 
ence not merely to the physical act „of 
stopping cultivation but to an intention 
never to revert to cultivation of the land 
and that the intention has to be gather- 
ed from the facts and circumstances of 
each case including the fact of actual 
cessation of cultivation over a particular 
period. Anantanarayanan C. J. in Nise 
Ruby Jacoba v. Anthonisami Udayar, 
(1970) 1 Mad LJ 166, however, took the 
view that the Act does not make an 
unauthorised sublease by a cultivating 
tenant a ground for eviction by the 
landlord and that the ground for evic- 
tion does not depend on possession in 
the legal sense but on actual cultivation 
or cessation of cultivation and, that it is 
only in cases where it is established that 
the tenant has altogether ceased to culti- 
vate the land either in whole or in part 
by virtue of the sublease, Section 3 (2) 
(b) could be invoked. 


12. Therefore, if on the facts it 
is established that the plaintiff has actual- 
ly subleased a portion of the suit lands 
and by such sublease he had altogether 
ceased to cultivate those lands, he would 
loose the benefits given to a cultivating 
tenant under the Act, As already stat- 
ed. Exs. B-14 to B-19 and B-43 and B-44 
contain admissions on the part of the 
plaintiff that he had subleased portions 
of the suit lands. 

13. But the learned counsel for 
the appellant would contend that the 
courts below were in error in allowing 
evidence to be adduced by the defen- 
dant on the question of sublease especi- 
ally when such a plea has not been put 
forward in his written statement. If the 
defendant had specifically pleaded the 
alleged sublease as a ground to disen- 
title the plaintiff to the benefits under 
the Act, he would have had the oppor- 
tunity to explain the alleged admissions 
contained in the above documents. He 
refers to the decision in Bhagawati v. 
Chandramaul, AIR 1966 SC 735 in this 
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connection. In that case 
observed— 


“There can be no doubt that if a 
party asks for a relief on a clear and 
specific ground and in the issues or at 
the trial no other ground is covered 
either directly or by necessary implica- 
tion, it would not be open to a party to 
attempt to sustain the same claim on a 
ground which is entirely new.” 


Again in Bhagat Singh v. Jaswant Singh, 
AIR 1966 SC 1861, the Supreme Court 
stated that where a claim has never 
been made in the defence presented, no 
amount of evidence can be looked into 
upon a plea which was never put for- 
ward. But it is not possible to invoke the 
principle enunciated in those cases on the 
facts of this case because the onus is on 
the plaintiff to prove that he is a culti- 
vating tenant entitled to the benefits of 
the Act and, therefore, if as a matter 
of fact the plaintiff has subleased the 
lands, evidence as to the factum of sub- 
lease can be adduced by the defendant 
to show that the plaintiff is not entitled 
to the benefits of the Act even at the 
stage of cross-examination of the plain- 
tiff, As a matter of fact, in this case, 
the documents adduced are all his own 
admissions and statements in some other 
proceedings and he had enough oppor~ 
tunity to explain the admissions cons 
tained in those documents. It is fur- 
ther seen that after the documents had 
been put to him in  cross-examination 
further cross-examination seems to have 
been taken up more than 3 months 
thereafter, so that he had enough time 
to rebut the evidence relating to the 
sublease, and that the plaintiff did not 
object to evidence being adduced on the 
question of sublease at the trial. I 
therefore find that the evidence as to 
sublease has properly been entertained 
as relevant. The finding of the lower 
appellate Court that the plaintiff has 
subleased portions of the suit lands has 
to be accepted in the absence of the 
plaintiffs explanation regarding the ad= 
missions contained in the documents. 


14. Then the further question is 
as to the plea of surrender. The trial 
Court has held that the surrender by 
the plaintiff is not duly proved. The 
lower appellate Court also agrees with 
that finding. That finding being one of 
fact cannot be interfered with in second 
appeal. But the lower appellate Court 
has held that even though there was no 
voluntary surrender by the plaintiff, the 
defendants had taken forcible possession 
of the leasehold properties and that de- 
fendants 1 to 5 are in possession of the 
suit properties on the date of suit. The 
finding on the question of possession is 
also one of fact and has, therefore, to be 
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accepted. The lower appellate Court re- 
fers to the various circumstances to base 
its finding that the defendants 1 to 5 
would have taken possession of the pro- 
perties before the filing of the suit, by 
the plaintiff. It cannot be said that the 
finding as to possession is not based on 
any evidence at all, It is well known 
that sufficiency of the evidence is not a 
matter for this court to consider in 
second appeal. Therefore, this court has 
to proceed on the basis that defendants 
L to °5 had taken possession of the suit 
properties forcibly from the plaintiff. 
The learned counsel for the plaintiff con- 
tends that defendants 1 to 5 could not 
have in fact taken possession of proper~ 
ties as it is most unlikely that the plain- 
tiff would have kept quiet when they 
are alleged to have taken possession 
without reference to or the consent of 
the plaintiff. But the question of posses- 
sion being one of fact. I cannot disturb 
that finding on some probabilities. 


15. The question then is whether 
the plaintiff will be entitled to an in- 
junction in respect of all the suit pro~- 
erties on the ground that if at all the 
defendants 1 to 5 could take possession 
of the properties only through a court 
of law and not forcibly. The submission 
of the learned counsel for the plaintiff 
is that though the lease in favour of the 
plaintiff has been terminated and though 
he may not be a cultivating tenant. he 
cannot be dispossessed forcibly, and the 
right of the lessor is only to evict him 
under the due process of law. The learn- 
ed counsel refers to Section 6 of the 
Specific Relief Act, 1963 corresponding 
to the old Section 9 in support of his 
stand. The said provision enables a per- 
son dispossessed of immovable property 
otherwise than in due course of law to 
recover possession thereof, Dealing with 
the scope of the corresponding provision 
In Section 9 of the old Act it has been 
held by a Bench of this court in B. Ven- 
kayya v. K. Sateyya, ILR 37 Mad 281 = 
(AIR 1914 Mad 296) that the expiration 
of the lease did not necessarily imply 
the expiration of the lessee’s right of 
possession and that the lessee was 
entitled to a decree for possession as 
against the persons who dispossessed 
him. In Rudrapna v, Narasing Rao, 
(1927) ILR 29 Bom 213. a tenant hold- 
ing over after the expiry of the period 
of tenancy was dispossessed without his 
consent by the landlord. The tenant 
then brought a suit for possession 
against the landlord under Section 9 of 
the Specific Relief Act. It was held that 
the plaintiff was not liable to be evicted 
by the landlord proprio motu and that 
he was entitled to a decree for posses~ 
sion. In K, K. Verma v, Union of India; 
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AIR 1954 Bom 358, Chagla C. J. speak~ 
ing for the Bench expressed— 


“Under the Indian law, the posses 
sion of a tenant who has ceased to be 
a tenant is protected by law. Although 
he may not have a right to continue in 
possession after the termination of the 
tenancy, his possession is juridical and 
that possession is protected by statute. 
Under Section 9 of the Specifice Relief 
Act, a tenant who has ceased to be a 
tenant may sue for possession against 
his landlord if the landlord deprives him 
of possession otherwise than in due 
course of law, but a trespasser who has 
been thrown out of possession cannot 
go to court under Section 9 and claim 
possession against the true owner.” 

16. A slightly different note has 
been struck in Rahmatullah v. Md, Hus- 
sain, AIR 1940 All 444. Iqbal Ahmad, J. 
has said that where a tenant after the 
termination of the lease continues in 
possession of the leasehold premises 
without the consent of the landlord, his 
position is no better than that of a mere 
trespasser and he can be turned out of 
the same at any time without any notice 
to quit. I am inclined to take that the 
preponderance of judicial opinion is that 
the possession of a tenant of the demis- 
ed properties even after the expiry of 
the lease period is entitled to protection 
and that if he is dispossessed without 
due process of law, Section 9 can be 
invoked by such a tenant to recover pos- 
session even if the person who dispos- 
sessed him is the landlord. But in this 
case, the suit is not one for possession 
based on Section 6 or 9 of the Specific 
Relief Act, and it is only for a declara- 
tion that he is a cultivating tenant and 
for ‘an injunction. It is not, therefore, 
possible to invoke the said section and 
to grant relief of possession to the plain- 
tiff in this suit. I have to, therefore, 
agree with the view taken by the lower 
appellate Court. 


17. The result is the second aps 
peal fails and is dismissed with costs, 
No leave. 


Appeal dismissed. 
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AIR 1973 Mad 250 = Civil Revn. 
Petn. No. 1201 of 1971, D/- 31-10- 
1972, Periaswami Asari v. Presi- 
dent. Tluppure Panchayat Board 1 
AIR 1961 SC 882 = (1961) 3 SCR 
763. Mahanth Ramdas v. Gangadas 1 


K, Kumaraswami Pillai, for Peti- 
tioners; T. R. Mani, for Respondents. 


ORDER :— This is a petition for ex- 
tension of time granted in C. M. P. 11138 
of 1972 in A. S. 61 of 1972. A. S. 61 of 
1972 is against an order passed by the 
lower court declaring that the appellants 
are trespassers on the suit lands. The 
contention of the appellants is that they 
are cultivating tenants and, as such, 
there must be a declaration to that 
effect that they are cultivating tenants, 
and not trespassers. During the pendency 
of the suit the petitioners herein were 
in possession and they continued to be 
in possession even after the filing of the 
appeal in this court by virtue of the 
stay order. Unfortunately, the petitioners 
did not comply with the conditions men- 
tioned in the stay order granted by Kri- 
shnaswamy Reddy, J.. as early as 7-7- 
1972. Subsequent to that it is alleged by 
Mr. T. R. Mani, the learned counsel for 
the respondents, that delivery has been 
effected as early as 19-1-1973 owing to 
the fact that the conditions made in the 
stay petition have not been complied 
with. Nevertheless, it is admitted by Mr. 
T. R. Mani that the crops now standing 
on the suit lands measuring about two 
acres and odd, are raised by the peti- 
tioners herein, By my order, dated 1-11- 
1972, I have also extended the time for 
complying with the original order pass- 
ed by Krishnaswamy Reddy J. as early 
as 7-7-1972. Itisclear that the whole mat- 
terisat large and the question as to whe- 
ther the petitioners are trespassers or 
not, has to be decided in the pending 
appeal, It is needless to say that there 
cannot be any finality with regard to 
the orders passed in the interlocutory 
application pending disposal of the above 
appeal. To substantiate this principle we 
have decisions such as Mahanth Ramdas 
v. Gangadas, AIR 1961 SC 882 and the 
recent decision of this court rendered by 
Kailasam, J. in Civil Revn. Petn. No. 
1201 of 1971 = (AIR 1973 Mad 250) 
Periasami Asari v. President Iluppur 
Panchayat Board has been cited. Mr. 
Kumaraswami Pillai argues to the effect 
that the court has ample powers to grant 
extension of time even if a petition is 
filed subsequent to the expiry of the 
stipulated period. I am in complete 
agreement with his proposition. But, 
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nevertheless. it is purely in the discre- 
tion of the court to decide whether to 
grant such an extension. If the court feels 
that there is no valid ground made out 
for such extension, it can easily dismiss 
the application for extension. But, tak- 
ing into consideration the facts of this 
case and also the averments made in 
the affidavit for extension of time. I am 
Satisfied that the petitioners must be 
given indulgence to extend the time 
granted to them. They have already de- 
posited Rs. 1500 on 4-12-1972 “even 
though the same ought to have been de- 
posited by 15-11-1972, The subsequent 
deposit for pissam crops has to be made 
only on or before 15-4-1973, I direct the 
petitioners to deposit rents due for the 
pissam crops on or before 15-4-1973 and 
continue to comply with my order dated 
1-11-1972, hereafter. The delay in pay- 
ing the kar rent which has been paid 
subsequently on 4-12-1972 is excused. 
As regards the payment of Rs. 3,000 di- 
rected to be paid on or before 15-1- 
1973, the same has mot yet been paid 
by the petitioners herein, It is repre- 
sented that this money will be deposited 
by the petitioners within one week from 
this date into the trial Court. Hence the 
said delay in depositing the amount is 
also excused. Hence the time to depo- 
sit the aforesaid amount is extended by 
one week. 


2. The next point that has to be 
considered is the delivery alleged to 
have been effected on 19-1-1973. It is 
clear from the facts of the case that the 
crop standing on the suit lands is that 
of the petitioners herein, Mr. T. R. Mani 
produces the delivery athatchi for hav- 
ing taken delivery of the suit Jand on 
19-1-1973, It is stated by Mr. Kumara- 
swami Pillai that such delivery has not 
been recorded by court as yet. But, 
mevertheless, as stated by Mr. T. R. 
Mani the delivery has been effected as 
per the records of the court. Whatever 
it may be, the learned counsel for the 
petitioners submits that his clients who 
allege that they are the cultivating ten- 
ants have effective possession of the suit 
lands and it cannot be denied that the 
crops now standing on the suit lands 
which have not yet been harvested be- 
long to the petitioners herein. It is but 
mecessary, pending disposal of the ap- 
peal, the status quo has to be maintein- 
ed as far as possible provided the peti- 
tioners are prompt in paying the rents 
or damages which are due to the respon- 
dents herein. The quoting of Section 144, 
C.P.C. by Mr. T. R. Mani will have no 
application to the facts of this case and 
nothing can bar this court to give relief 
to the parties concerned in order to 
maintain the status quo and in the inte- 
rests of justice. If tomorrow it is found 
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that the petitioners are the cultivating 
tenants the damages that would have 
been caused by the mere fact that the 
delivery has been effected could not be 
rectified later and the poor tenants will 
be out of possession till the disposal of 
the above appeal. Taking all these as- 
pects into consideration, and also in 
view of the fact that hereafterwards 
the petitioners will strictly abide by the 
directions of the court in respect of the 
payment of the rents due, I am inclined 
to direct the respondents not to inter- 
fere with the possession of the suit lands 
pending disposal of the above appeal. 
The delivery effected on 19-1-1973 will 


not be given effect to by the trial Court’ 


and the petitioners will be allowed to 
continue to be in possession till the dis- 
posal of the above appeal’ or till such 
time the stay is vacated for the default 
that may be committed by the petition- 
ers in future. With these directions this 
petition for extension of time is ordered. 


Petition allowed. 


AIR 1973 MADRAS 439 (Y 60 C 136) 
ISMAIL AND PALANISWAMY, JJ. 
S. D. Asirvatham and another, Appel- 
Bot v, G. Palniraju Mudaliar, Respon- 
dent. 


Appeal No. 444 of 1966, D/- 18-1- 
1973 against decree of City Civil J., 
Madras in O. S. No. 3224 of 1964. 

Index Note:— (A) Negotiable In- 
struments Act (1881), Section 59 — Sec- 
tion applies to a holder and not to a 
holder in due course. (Para 5) 


Index Note :— (B) Negotiable Instru- 
ments Act (1881), Section 59 — Promis- 
sory note payable on demand — Endor- 
see not knowing that demand was made 
or note was discharged — Right against 
maker of note. 


Brief Note :— (B) The endorsee must 
be deemed to be a holder in due course 
and his right to sue the maker of the 
note for the entire amount is not affected 
by Section 59. ATR 1936 Mad 879, Relied 
on. (Paras 7, 8) 

Index Note :— (C) Negotiable Instru- 
ments Act (1881), Sections 9 and 59 — 
Holder in due course — Promissory note 
payable on demand endorsed long after 
its execution — Fact by itself not sufi- 
cient to hold that endorsee was not hol- 
der in due course. AIR 1928 Mad 1238, 
Followed. (Para 9) 


Cases Referred: Chronological Paras 


AIR 1940 Mad 631 = 51 Mad LW 
69, Nunna Gopalan v. Vuppuluri 
Lakshminarasamma 5,10 
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S. D. Asirvatham v. G. Palniraju (Ismail J.) 


[Pr, 1] Mad. 


AIR 1936 Mad 879 =.1936 Mad 

WN 551, Aluri Venkataratnam 

v. Aluri Kanakasundara Rao 7 
AIR 1928 Mad 1238 = 1928 Mad 

WN 680, M. L. M. Ramanadan 

Chettiar v. Gundu Ayyar 6 
AIR 1927 Rang 161 (1) = 5 Bur 

‘LJ 241, Annamalai Chettiar v. 

Maung Saing 10 
AIR 1921 Cal 302 = ILR 47 Cal 861, 

Shah and Co. v. Bengal National 

Bank Ltd. 5 
(1890) 24 QBD 13 = 59 LJQB 51, 

Glasscock v. Balls 5,6 
(1882) ILR 5 Mad 108, Harryvan 

Ingen v. Dhunnalal Lalla 5 


A. Jagannatha Rao and V. R. Gana- 
pathy, for Appellants; V. Janakiraman 
and V. Gajapathy., for Respondent. 


ISMAIL, J.:— The defendants in 
O. S. No, 3224 of 1964 on the file of the 
City Civil Court, Madras are the appel- 
lants herein. They executed a promis- 
sory note, Ex. A-1, dated 6-4-1960, for a 
sum of Rs. 5,000 payable with interest 
at 12 per cent per annum in favour of 
one Peter Manickam (P. W. 1). The said 
Peter Manickam endorsed the promissory 
note in favour of the respondent herein 
on 10-9-1964 as evidenced by Ex, A-2. 
It is on the basis of this endorsement, 
the respondent herein instituted the suit 
against the appellants for recovery of 
Rs. 6,800 made up of the principal of 
Rs. 5,000 and interest of Rs. 1,800 due 
under the promissory note, but prayed 
for a decree only against the first appel- 
lant-first defendant. In his written state- 
ment, the first appellant contended that 
the respondent herein was not a holder 
in due course under law, since there was 
no notice of transfer and that the res- 
pondent had knowledge of the partial 
discharge of the suit promissory note to 
the extent of Rs. 3,000 on 7-8-1961, even 
before the transfer, and that consequent- 
ly the claim of the respondent for the 
whole of the suit promissory note instead 
of only claiming the balance of Rs. 2,000 
was prima facie fraudulent and collusive. 
He further contended that the respon- 
dent who was abetting the original payee 
in all the transactions knew about all 
the facts stated above and that the as- 
signment of the suit promissory note in 
his favour was not a bona fide transfer 
and was a fraudulent and collusive one. 
The second appellant herein filed a sepa- 
rate written statement in which she also 
contended that the appellants had paid 
Rs. 3,000 to the original promisee on 7-8- 
1961, that the original promisee, as his 
usual custom, did not allow the first ap- 
pellant to endorse the payment of this 
sum of Rs. 3,000 paid towards the prin- 
cipal amount under the suit promissory 
note and the same was ignored, that the 


439 


‘440 Mad. [Prs, 1-5] 


original promisee has not given due cre- 
dit for this payment of Rs. 3,000 and had 
fraudulently transferred the suit promis- 
sory note in favour of the respondent 
and that to a notice sent to the original 
promisee demanding him to give credit 
for the same, there was no reply. The 
further case of the second appellant was 
that the respondent was not a holder in 
due course and that the assignment of 
the suit promissory note in his favour 
was not bona fide, as it was vitiated by 
fraud and that there was also no notice 
of assignmeni or demand from the res- 
pondent to the appellants herein. 

2. The learned VII Assistant 
Judge. who tried the suit. framed the 
following issues— 

1. Whether the plaintiff is not a bona 
fide holder in due course? 

2. Whether the principal amount of 
the suit promissory note was partially 
discharged by the defendant by payment 
of Rs. 3,000 on 7-8-1961 apart from pay- 
ment of interest upto 27-9-1961 to the 
original payee ? 


3. Is the suit liable to be dismissed 
against the second defendant ? 

4. To what amount if any the plain- 
tiff is entitled ? 
On issue No. 2, the learned VII Assistant 
Judge accepted the case of the appellants 
herein that a sum of Rs. 3,000 was paid 
by the first appellant to the original 
payee, namely, P. W. 1. under the promis- 
sory note on 7-8-1961 as evidenced by 
Ex, B-5. On issue No. 1, he held that 
the appellants had not established that 
the respondent herein was not a bona 
fide holder in due course. On issue No, 3 
he held that the appellants had jointly 
executed the suit promissory note and 
were jointly and severally liable and 
therefore the respondent was entitled to 
pray for a decree only against the first 
appellant and that on that ground it 
could not be held that the suit was liable 
to be dismissed as against the second 
appellant. In view of these findings, he 
decreed the suit as prayed for. Hence, 
the present appeal by the defendants in 
the suit. 


3. The only point urged by the 
learned counsel for the appellants is that 
the suit promissory note had matured on 
the date of the endorsement by the ori- 
ginal payee in favour of the respondent 
herein, namely. on 10-9-1964, that conse- 
quently Section 59 of the Negotiable In- 
struments Act, 1881. hereinafter referred 
to as the Act, applied to the facts of this 
ease and that therefore the respondent 
herein was entitled to claim only the 
balance of the amount due under the 
promissory note, after giving credit for 
the sum of Rs. 3,000 paid by the first 
appellant to the original payee, and not 
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the full amount for which the promissory 
note was executed. The factual basis for 
this contention is Ex. B-1 dated 6-12- 
1961, a notice sent by the counsel for the 
original payee, namely, P. W. 1. to the ` 
first appellant herein demanding payment 
of the amount due under the promissory 
note. It is the correctness of this con- 
tention that we propose to consider in this 
appeal, 

4, We may immediately mention 
that the appellants had not established 
that the respondent herein was aware of 
the payment of Rs. 3,000 made by the 
first appellant herein’ on 7-8-1961 or of 
the issue of the notice by the counsel for 
P. W, 1 to the first appellant on 6-12- 


‘1961, under Ex. B-1, at the time when he 


became an endorsee of the suit promis- 
sory note, namely, on 10-9-1964. It is 
against this admitted fact that the ques- 
tion raised will have to be considered. 

5. Section 59 of the Act omitting 
the proviso reads: - 

“The holder of a negotiable instru- 
ment, who has acquired it after dis- 
honour, whether by non-acceptance or 
non-payment with notice thereof, or after 
maturity has only. as against the other 
parties, the rights thereon of his trans- 
feror.” 

A promissory note may be payable either 
‘on demand’ or “at a fixed or determin- 
able future time”. In the present case, 
Ex. A-1 is payable on demand. Accord- 
ing to Section 22 of the Act, the matu- 
rity of a promissory note is the date at 
which it falls due. In view of this, a 
Bench of this Court in Nunna Gopalan 
v. Vuppuluri Lakshminarasamma, AIR 
1940 Mad 631 has held, following Glass- 
cock v. Balls, (1890) 24 QBD 13: Har- 
ryvan Ingen v. Dhunnalal Lalla, (1882) 
ILR 5 Mad 108 and Shah and Co. v. 
Bengal National Bank Ltd., ILR 47 Cal 
861 = (AIR 1921 Cal 302) that in the 
ease ofa promissory note whichis payable 
on demand the note does not become 
payable until demand is made and on the 
demand being made, it falls due imme- 
diately. Basing himself on this legal 
position and on Ex. B-1, the learned 
counsel for the appellants contended that 
Section 59 of the Act is attracted to the 
facts of this case and that consequently 
the respondent herein will have only such 
rights against the appellants herein as 
P. W. 1, the endorser, who had received 
a sum of Rs. 3,000 had against the appel- 
lants. We have extracted the relevant 
portion of Section 59 already. That sec- 
tion applies only to a holder and does 
not apply to a holder in due course. 
Section 118 of the Act deals with certain 
presumptions and one such presumption 
is that a holder of a negotiable instru- 
ment is a holder in due course (S. 118` 
(g)), According to Section 9 of the Act, 
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‘Holder in due course’ Means any person 
who for consideration became the posses- 
sor of a promissory note, bill of exchange 
or cheque, if payable to bearer, or the 
payee or endorsee thereof, if payable to 
order, before the amount mentioned in 
it became payable. and without having 
sufficient cause to believe that any defect 
existed in the title of the person from 
whom he derived his title. Admittedly 
in this case at the time when the respon- 
dent, herein became an endorsee of the 
promissory note in question on paying 
the full amount due thereunder, he had 
mo knowledge of either the notice, Exhi- 
bit B-1 or the payment made under 
Exhibit B-5. In view of this, the ques- 
tion for consideration is, whether the ap- 
pellants had established, having regard 
to Sections 9 and 118 of the Act, that the 
respondent herein was not a holder in 
due course. There is absolutely nothing 
fn the evidence adduced on behalf of the 
appellants to establish this case namely, 
that the respondent herein is not a hol- 
der in due course. From the mere fact 
that there is a notice, Ex, B-1, issued on 
behalf of the original payee to the first 
appellant herein demanding payment of 
the money due under the promissory 
mote or that the first appellant herein 
paid a sum of Rs. 3,000 to P. W. 1 as 
evidenced by Ex, B-5, it cannot be con- 
cluded that the respondent herein is not 
a holder in due course, unless it is fur~ 
ther established that the respondent had 
knowledge ‘of either or both of the facts 
referred to above. With reference to a 
promissory note payable on demand, whe- 
ther a demand for the payment of the 
same has been actually made or not. will 
mot be apparent on the face of the docu- 
ment and consequently the promissory 
note cannot be said to be overdue under 
Section 59 of the Act so as to affect the 
endorsee. 


6- In M. L, M. Ramanadan Chet- 
iar v. Gundu Ayyar, AIR 1928 Mad 1238 
the facts were these: Defendant 1 there- 
jin bad executed three promissory notes 
for Rs. 3,000. Rs. 2,000 and Rs. 500 res- 
pectively in favour of the second defen- 
dant. The first two notes were executed 
on succeeding days, 7-7-1920 and 8-7-1920 
and the third one on 15-3-1921. The 
second defendant endorsed those notes in 
favour of the appellant-plaintiff in that 
case. When the appellant-plaintiff de- 
manded payment, the first defendant re~ 
pudiated his liability. Thereupon the ap- 
pellant-plaintiff gave notice of dishonour 
to the second defendant and demanded 
payment of the amount of the note from 
him. He also repudiated his liability. 
The suit instituted by the appellant-plain- 
tiff was resisted by the defendants. The 
first defendant's contentions were that 
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the promissory notes were vitiated by 
fraud, that they were not fully supported 
by consideration, that even the partial 
consideration was unlawful and that the 
plaintiff was not a holder in due course. 
On the other hand, the second defendant 
contended that the suit notes were fully 
supported by consideration; but the 
transfer of the motes to the plaintiff-ap- 
pellant was subject to an express condi- 
tion that the second defendant as endor- 
ser must be completely exonerated from 
any liability to the plaintiff-appellant in 
respect of the notes transferred to him 
and hence the claim against him was not 
sustainable, The trial Court had upheld 
the first defendant’s plea that the promis- 
sory notes were obtained by the second 
defendant by fraud and the considera- 
tions for the said notes were unlawful 
since the moneys were knowingly given 
for immoral purposes. However it found 
that the plaintiff-appellant was only a 
holder, but was not a holder in due 
course because at the time he became the 
endorsee of the suit notes. namely, on 
5-1-1922, they were either overdue or he 
was put on enquiry as to the infirmity of 
the title of his transferor, the second de- 
fendant, and if he had made any enquiry, 
he would have found that those notes 
were vitiated by fraud. While consider- 
ing the claim of the appellant that he 
was a holder in due course. Phillips, J. 
observed that when the plaintiff appel- 
lants agent was told that the money 
could not be collected, the notice could 
certainly be imputed to him, that the 
motes had been dishonoured by non-pay- 
ment and that the plaintiff knew that a 
demand for payment had been made and 
if a demand for payment had been made, 
the notes became overdue. On this find- 
fing the learned Judge held— 


“Under Section 59, therefore, whe- 
ther we take it that the notes had been 
dishonoured or that they had matured, 
the plaintiff can only obtain the rights 
therein of his transferor, defendant 2. As 
found above, defendant 2 having obtained 
the notes by fraud and for an unlawful 
consideration, has no rights at all against 
defendant 1 and consequently the plain« 
tiff has also no right.” 
Thiruvenkatachariar, J. has observed— 


“The view that the bona fide holder 
for value of a promissory note payable 
on demand, cannot be affected by any 
previous demand for payment of which 
he had no notice seems to me to be 
warranted by Section 59 of the Act.” 
Referring to the decision in 1890-24 QBD 
13 in which Lord Esher MR had held: 

“If a negotiable instrument remains 
current, even though it has been paid, 
there is nothing to prevent a person to 
whom it has been endorsed for value 
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without knowledge that it has been paid, 
from suing.” 
the learned Judge concluded— 

“Tf the actual payment in discharge 

of the note cannot be set up against such 
a holder much less can a demand for 
payment which was not honoured, be set 
up.” . 
It was also the conclusion of the 
learned Judge that if the promissory note 
was not tainted with illegality, the trans- 
feree would also have the benefit of the 
presumption raised in Section 118 (d) 
that every transfer of a negotiable instru- 
ment was made before its maturity. 

7. A single Judge of this Courf 
(Pandrang Row, J.) in Aluri Venkata- 
ratnam v. Aluri Kanakasundara Rao, AIR 
1936 Mad 879, held— 

“The law is very clear that where an 
endorsee of a promissory note payable on 
demand is not aware that the promissory 
note has been discharged or that any de- 
mand was made he must be deemed to 
be a holder in due course even if as a 
matter of fact the endorsement in his 
favour was made after the discharge”. 
We are in entire agreement with thi 
conclusion. 


3. In view of the above legal posi- 
tion, it must be held that the right of the 
respondent herein to sue on the promis- 
sory note and recover the full amount 
due thereunder cannot be said to have 
been affected by Section 59 of the Act. 


9. However, the learned counsel 
ltor the appellants repeatedly contended 
ibefore us that on 10-9-1964 when the res- 
jpondent obtained’ the promissory note by 
endorsement. it was long overdue, since 
the promissory note was dated 6-4-1960. 
:We are unable to accept this argument. 
{It is no doubt true that the second of the 
endorsements of payment of interest has 
been made on 27-9-1961, as evidenced by 
Ex. A-1 (b) and the respondent himself 
obtained the promissory note by endorse- 
ment on 10-9-1964 namely, just 17 days 
before the suit thereon would have been 
barred by limitation. But we are unable 
to hold that this alone will make the res- 
pondent herein as a person, not a holder 
in due course. As pointed out by Thiru- 
venkatachariar, J. in the judgment re- 
ferred to already— 


- “I£ nothing more appears than that 
the instrument has been left outstanding 
for a pretty long period it cannot be con- 
cluded from that alone that the instru- 
ment had become payable when it was 
endorsed over to the holder as a pro- 
missory note payable on demand js 
according to custom and practice treated 
as a continuing security. For the same 
reason it cannot be held from that cir- 
cumstance alone, that the endorsee had 
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sufficient cause to suspect any defect in 
the title of the endorser,” 


We entirely agree with this observation 
of the learned Judge. 


10. The case of the appellants can 
now be looked at with reference to the 
payment of Rupees 3000 as evidenced by 
Ex, B-5 dated 7-8-1961. It is admitted 
that this payment is not endorsed on the 
promissory note itself, We have already 
referred to the contention of the appel- 
lants in the written statement that as 
was usual. P. W. 1 did not allow the 
first appellant to endorse the payment 
of Rupees 3000 made towards the prin= 
cipal amount due under the promissory 
note. However, that case has not been 
made out. On the other hand, the evi- 
dence will show that such a plea is nof 
true. We have already referred to the 
case of the appellants that the interest 
due under the promissory note upto 
27-9-1961 had been paid by the appel- 
lants to P. W. 1. As a matter of fact, 
the promissory note Ex, A-1, contains 
two endorsements of payment of interest 
— one dated 28-7-1961, marked as Exhi- 
bit A-1 (a) and the other dated 27-9-1961 
marked as Ex. A-1 (b). It is significant 
to note that the payment of Rs. 3,000 
towards the principal has been made on 
7-8-1961, namely, Ex, A-1 (a) endorse- 
ment and before Ex. A-1 (b) endorse« 
ment. Therefore when the first appel- 
lant made Ex. A-1 (b) endorsement on 
27-9-1961, there was nothing to prevent 
him from making the endorsement of 
payment of the principal amount of 
Rs. 3,000 on 7-8-1961. Therefore, on the 
face of it, the case of the appellants that 
P. W. 1 did not allow them to endorse 
the payment of the principal of Rs. 3,000 
on 7-8-1961 is not true. Hence, when 
the respondent obtained the promissory 
note, Ex. A-1, by the endorsement dated 
10-9-1964. as evidenced by Ex, A-2, the 
promissory note apart from containing 
two endorsements of payment of interest 
did not contain any endorsement of pay~ 
ment of principal sum of Rs. 3,000. In 
such a situation, the question is whether 
the respondent is prevented from suing 
on the promissory note for the entire 
amount due thereunder. Even at the risk 
of repetition, we may point out that it is 
not established that the respondent had 
knowledge of this payment of Rs. 3,000. 
In such a situation, it was held in Anna- 
malai Chetti v. Maung Saing, AIR 1927 
Rang 161, — 

“Where the promissory note has no 
endorsement of any, payment and there is 
nothing to show that the endorsee was 
aware of any payments to the endorser 
and he is a holder in due course. he is 
entitled to recover according to the ap: 
parent tenor of the instrument. If the 
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instrument has been discharged, the re- 
medy of the person paying is to sue the 
original payee to refund the amount 
which he had to pay over again.” 

This decision directly applies to the facts 
of this case. Consequently. if the appel- 
lants herein, by not making an endorse- 
ment of payment of Rs, 3,000 on the pro- 
missory note. enabled P. W. 1 to per- 
petrate a fraud by endorsing the note in 
favour of the respondent herein, the ap- 
pellants alone would have to bear the 
loss. In AIR 1940 Mad 631, to which we 
Ihave already made reference the facts 
were the respondent therein executed a 
promissory note in favour of the second 
defendant in the suit on 10-12-1933, but 
paid the amount due on the promissory 
note two days later; however, the in- 
strument was left in the hands of the 
payee, who, on the next day endorsed it 
to the petitioner. The petitioner institut- 
ed a suit on the promissory note. The 
question was, whether the respondent 
could be made liable or not. This Court 
held that when the respondent paid the 
amount due under the promissory note 
she should have insisted on its return to 
her and when she did not do so and left 
the instrument in the hands of the payee 
and thus gave him an opportunity to com- 
mit a fraud, she must suffer in preference 
to the petitioner. Similarly, in the 
present case, when the appellants paid a 
sum of Rs. 3,000 to P. W. 1 on 7-8-1961, 
and did not’ make an endorsement 
thereof on the note itself and thereby 
enabled P. W. 1 to endorse the note to 
the respondent herein for full value, they 
alone must suffer the loss in preference 
to the respondent herein. After all. it 
should not be forgotten that even when 
S. 59 of the Act applies to a particular 
case, it merely provides for the rights of 
an endorsee being subject to all equities. 


Il. Under these circumstances, the 
appeal fails and is dismissed. However, 
having regard to the fact that the ap- 
pellants had suffered by payment of 
Rs. 3,000 to P. W. 1 and not endorsing 
the same on Ex. A-1, we do not make 
any order as to costs. 


Appeal dismissed. 
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Index Note :— (A) Civil P. C. (1908), 
Order 39, Rule 2 — Temporary injunc- 
tien regarding nuisance Requires 
Prima facie case, inadequacy of compen- 
sation and irreparable injury in case re- 
lief is refused — (X-Ref:— Civil P. C., 
1908, S. 115) — (X-Ref:— Torts — Nui- 
sance). 


Brief Note :— (A) In a suit for per- 
manent injunction on the ground of nui- 
sance caused by defendant’s machinery, 
the Courts below granted temporary in- 
junction without giving a finding about 
the alleged ‘injury’ and without consider- 
ing the fact that plaintiffs’ house was al- 
ready in business locality having suffi- 
cient noises caused by different trades 
going on there. Held that the grant of 
temporary injunction is not justified. AIR 
1933 Lah 203, Followed. 

(Paras 9, 10, 12, 14) 

Cases Referred: Chronological Paras 
AIR 1933 Lah 203 = ILR 14 Lah 
330, N. W. Rly. Administration 

v. N. W. Riy. Union, Lahore 10 

M. S. Venkatarama Iyer, for R. 
Sundaralingam and T. R. Venkataraman, 
for Petitioners; K. Ramaswami, for B. 
Soundarapandian, K. Venkatasubbaraju 
and N. Sankaravedivel. for Respondents. 

, ORDER :— The defendants are the 
petitioners in the above civil revision 
petition. O. S. No. 76 of 1971 was filed 
on the file of the Court of the Subordi- 
nate Judge, Nagapattinam, by the res- 
pondent-plaintiff for granting decree for 
permanent injunction restraining the 
petitioners herein and their men and ser- 
vants from installing and running a new 
mill in his adjacent western house in 
T. S. No. 878/1 in the north as indicated 
in the plaint plan and further carrying 
on their proposed mil] business in .the 
suit place alleging that if the said mill is 
run, apart from nuisance to the respon- 
dent herein, it will affect the walls be- 
longing to the respondent. In that suit 
the respondent herein filed I. A. No. 454 
of 1971 for a temporary injunction res- 
training the petitioners herein and their 
men and servants from installing and 
running a new mill with machinery in 
the suit site as indicated in the plaint 
plan pending disposal of the suit, inter 
alia alleging that if the powerful motor 
is run by the petitioners herein, it will 
not only cause considerable material dis- 
turbance and irreparable injury to the 
living portion of the respondent herein, 
but also to the walls of his building, that 
the installation of the machinery is at a 
distance of two feet from the walls of 
the premises of the respondent and the 
vibrations caused to the wall will cer- 
tainly cause material injury to the wall 


—— * 
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and bring about cracks thereof, and ulti- 
mate collapse. that no compensation of 
money is possible for the nuisance that 
will be caused by the petitioners and that 
the petitioners are likely to cause mate- 
rial and irreparable injury both to the 
respondent’s health and comfort. The 
respondent has further alleged in the 
petition that since the petitioners are 
hastening to start the mill in the pro- 
posed place, it is necessary that ad inte- 
rim injunction is granted in favour of 
the respondent. 

2. The petitioners in their counter 
statement have alleged that they are go- 
ing to instal a motor of 7.5 HP to run a 
mill (pulses breaking) in a shed erected 
adjoining the northern end of the res- 
pondent’s house, that the respondent 
will not be in any way put to difficulty 
inasmuch as at a distance of about 25 
ft. and 30 ft. from the residential por- 
tion of the respondent, there are two 
mills run with motors of 40 and 25 HP, 
that the whole area is not wholly a resi- 
dential one, that the area is in a busy 
business centre wherein all kinds of mills 
are run, that all preventive measures 
against vibrations have been adopted by 
the petitioners herein and that it will 
not actually cause injury to the premises 
of the respondent herein. The petitioners 
have also alleged in their counter state~ 
ment that there will be no material dis- 
comfort to the respondent and in any 
case it will not be a nuisance such as 
would entitle the respondent to an in- 
junction for carrying on his business. It 
is admitted by the petitioners herein that 
the motor is fixed up at a distance of 
four feet from the wall of the premises 
of the respondent. In the reply affidavit 
the petitioners have alleged that they 
have actually started the mill and worked 
on 6-12-1971. and has consumed certain 
electricity, But they have stopped run- 
ning of the mill on the very same 
day as soon as they received the 
telegram stating that temporary injunc- 
tion had been granted in favour of the 
respondent herein prohibiting the peti- 
tioners from running the mill, by the 
Sub-Court, Nagapattinam, 


3. The Sub-Court, Nagapattinam, 
after going through the prima facie case 
of the respective parties held that the 
evidence and the decisions can be dis- 
cussed in detail at the final stage, that 
the object of the respondent will be 
nullified, if the mill is allowed to run 
and that the inconvenience that will be 
caused to the respondent will be greater 
than to the petitioners herein if the mill 
is allowed to be run, and granted tempo- 
rary injunction as prayed for. The Sub- 
Court also found that the petitioners had 
started the mill on 6-12-1971 and stopped 
it immediately on the same day in view 


-Judge also observed that 


of the injunction granted by that Court 
and as such there is no question of any 
irreparable injury or less that will be 
caused to the petitioners if the injunction 
is granted, 

4, On appeal, the learned Distric 
Judge, East Tanjore, after referring to 
Ex. A-2 the Commissioner’s report and 
also the fact that the petitioners could 
mot have run the mill on 6-12-1971, in~ 
asmuch as the licence was granted to 
them actually on 7-12-1971 only found 
that the mill could not be run without 
the consent of the neighbour, and dismis= 
sed the appeal. The learned District 
Ju also, in case the 
injunction is not granted and the mill is 
allowed to work, the suit itself will be- 
come infructuous, and that it is not af 
all fair and proper that these questions 
are prejudged without sufficient materials 
on record, 

5. Aggrieved by the decision, the 
petitioners have preferred the above civil 
revision petition. 

6. Mr, M. S. Venkatarama Iver, 
the learned counsel appearing for the 
petitioners, submitted that the order of 
injunction granted by the Courts be~ 
low is without jurisdiction and is ille= 
gal, which requires correction by this 
Court. According to the learned counsel, 
the petitioners have purchased the machi~ 
nery and paid the requisite fees for 
licence as early as 23-11-1971. Though 
the actual licence was received by them 
on 7-12-1971, the working of the mill on 
6-12-1971 on which date the licence has 
been signed by the authorities concerned 
is not ilegal. Exhibit B-5 is the permis= 
sion granted by the Municipality as 
early as 4-3-1971, to the petitioners here- 
in to instal the machinery on an appli- 
cation made by the petitioners as early 
as 13-11-1970. Exhibits B-8 and B-9 are 
the receipts by the Electricity Board 
which proved the permission given by 
the Board to the petitioners to instal 7.5 
HP motor in the suit premises and also 
the permission to the Industrial service 
connection. Ex. B-10 is the meter card 
dated 6-12-1971, wherein the consump- 
tion of elečtricity according to the peti= 
tioners for running the mill has been 
written. Mr. M. S. Venkatarama Iyen 
also contended that in the Commis- 
sioner’s report it is stated that the res- 
pondent himself is having a tobacco 
cutting machinery in his building which 
is adjacent to the petitioner’s building, 
that the plaint plan mentions the portion 
adjoining the petitioners’ room wherein 
they have installed the 7.5 HP motor as 
business shed. that there is “Shanmugha 
flour mill” within 8 or 9 metres to the 
east of the respondent’s building wherein 
two flour hullers. one paddy huller, one 
chilly huller and one soap-nut powder 
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huller are working and that there is 
‘Shanmugha Oil Mills’ within 9 metres 
from the respondent premises with 15 HP 
motor running three oil rotaries. The 
learned counsel pointed out that there is 
mention in the Commissioner’s report to 
the effect that the place at which the 
parties are living is a commercial busi- 
mess locality consisting of residential and 
non-residential buildings, 


T. The learned counsel for the 
petitioners took me through the judg- 
ments of the Courts below and contend- 
ed tbat the Courts below have complete- 
ly prejudged the case by referring 
to Exhibits A-5 to A-7. According to 
the learned counsel, the main question 
that has to be decided is as to whether 
there is any nuisance which is so emer~ 
gent and vital to stop the work im- 
mediately. It is also contended by him 
that there is absolutely no finding as to 
whether the running of the mill will be 
so detrimental to the health and the 
building of the respondent and his family. 


8. Mr. K. Ramaswami, learned 
counsel for the respondent, contended 
that in the Commissioner’s report it has 
been stated that the portion adjoining the 
proposed installation of the mill by the 
petitioners is a resting place, that the 
working of the mill will definitely affect 
both the building and the rest required= 
by the workers of the respondent who are 
working in the tobacco factory and that 
the noise of the mill which will be pro- 
duced will definitely be a nuisance to 
the respondent. He further contended 
that the injunction being a discretionary 
relief, this Court is precluded from inter- 
fering with the findings of the Courts 
below wherein they have granted an in- 
function in favour of the respondent 
herein, 


9. I have gone through the judg- 
ments of the Courts below and also the 
documents filed in the case. The Sub- 
Court has observed that the provisions 
contained in the appendix to G. O. No. 
4054 Publie Health, Government of Mad- 
ras, have not been followed in this case 
while granting the licence to the peti- 
tioners for running the new mill. It has 
also referred to in its judgment that this 
is a strong circumstance in favour of the 
respondent herein. The Sub-Court has 
also observed that only after taking 
necessary oral and documentary evidence, 
it is possible to conclude whether the 
contentions of the petitioners are true or 
whether the allegations of the respon- 
dent are true. On the above observa- 
tions. the Sub-Court held that if the 
petitioners are allowed to run the mill, 
the object of the respondent in filing the 
suit will be defeated. as the suit is only 
for a permanent injunction, and that the 
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harm caused to the respondent will be 
greater if the interim injunction is 
vacated, compared to the inconvenience 
caused to the petitioners who have started 
the mill on 6-12-1971. Thus. the Sub- 
Court granted the injunction prayed for. 
The lower appellate Court, even though ið 
has perused Ex. B-10 which showed the 
consumption of 7 units of electric energy: 
for running the mill, held that the peti- 
tioners could not have worked the mill 
On 6-12-1971 since they got the licence 
only on 7-12-1971. It presumed that the 
petitioners could not have run the mill 
on 6-12-1971, and basing its conclusion on 
Ex. A-5 and also observing that in case 
injunction is not granted and the mill is 
allowed to be run, the suit itself would 
become infructuous, dismissed the appeal. 
The reasoning of the lower appellate 
Court in granting the injunction is main- 
ly on the ground that in case the injunc~ 
tion asked for is not granted and the 
mills allowed to be run, the suit itself 
would become infructuous. On going 
through the judgments of the Courts be« 
low it is clear that there is difference of 
opinion between the trial Court and the 
lower appellate Court as regards the ac« 
tual working of the mills on 6-12-1971, 
In spite of Ex. B-10, the lower appellate 
Court has disbelieved the case of work~ 
ing of the mills on 6-12-1971, 


But unfortunately I find both the 
Courts below have completely missed the 
real points which have to be discussed in 
the matter of granting or refusing a 
prayer for injunction. Order XXXIX, 
Rule 2, Civil P. C. gives power to Court 
to grant injunction in order to prevent 
the defendant from committing a breach 
of the contract or other injury of any 
kind. No doubt, the grant of temporary 
injunction is a discretionary order made 
for the purpose of maintaining the status 
quo and to protect the interests of the 
parties pending disposal of the suit. But 
the balance of convenience and judicial 
discretion are the key-notes in the matter 
of disposing of such interlocutory appli- 
cations. Hence it is necessary to find out 
whether the Courts below have used 
their judicial discretion, which they were 
bound to, before they passed the order 
which is being questioned now. Further, 
for the purpose of granting temporary 
injunction, pending disposal of the suit, 
is absolutely unnecessary to discuss the 
evidence on record elaborately. But 
there must be a prima facie ground for 
the grant of injunction, prima facie 
ground has to be made out by the party 
seeking the injunction and the burden is 
not. upon the person who objects to such 
grant. It is significant to note that in 
the judgments of the Courts below there 
is absolutely no finding as regards any 
prima facie injury being caused to the 
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respondent by the petitioners being al- 
lowed to work their mill. But, on the 
other hand, there is ample material to 
prove that the petitioners have got 
everything ready to run the 7.5 HP motor 
for the purpose of his business. No 
doubt the said machinery is very near the 
business shed of the respondent. 


Instead of discussing about the ‘in~ 
jury’ that will be caused to the respon- 
dent by allowing the petitioners to run 
the mill, the Courts below thought it fit to 
discuss the rights of the Municipality to 
grant the licence and also about the re- 
sult of the suit if the interim injunction 
prayed for is denied. I am of the view 
that in the present circumstances and 
facts of the case, both these things are 
extraneous for a decision whether an in- 
junction should be granted or not, Grant~ 
ing of the licence is purely in the hands 
of the Municipality, and any party af- 
fected by an illegal grant of licence can 
have ample remedy through Court of law 
against the Municipality and also against 
the functioning of such machinery. That 
question is not germane for the purpose 
of deciding the question whether an in- 
junction has to be granted or not, It is 


also unnecessary for me to discuss the . 


various decisions cited for the position 
that refusal or grant of licence will not 
form the basis for refusal or grant of 
injunction. No doubt that may be rele- 
vant in cases where the damages that will 
be caused cannot be compensated. As 
far as the present case is concerned. in 
the absence of any’ finding as to ‘injury’ 
to the party concerned, I do not think 
the observations of the Courts below, 
while granting the injunction, are sus- 
tainable. There is absolutely no discus- 
sion with regard to ‘injury’ that will be 
caused to the respondent. Nevertheless, 
the Courts below seem to think that the 
balance of convenience is more in favour 
of the respondent than in favour of the 
petitioners and t as such the injunc- 
tion should be granted. This reasoning 
is arbitrary and without any basis, 


There is absolutely no proper con= 
sideration of the Commissioner’s report 
and plan. Both the plan and the com- 
missioner’s report clearly state that there 
are already machineries in the plaintiffs 
house itself for his tobacco factory. As 
such, the 7.5 HP motor which is sought 
to be worked by the petitioners herein 
cannot be considered as a fresh or sur- 
prising nuisance to the respondent. Since 
the suit itself is on the basis of nuisance 
and on that basis injunction is prayed 
for, it is premature to grant the injunc- 
tion as if some nuisance has been per- 
petrated. The Commissioner’s report 
and plan, Exs. A-1 and A-2, clearly 
prove that there are machineries inside 
the plaintiff's portion itself, apart from 
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the fact that there are two 15 HP motors 
within 9.8 meters to the east of the plain= 
tiff’s building, there are five hullers, viz., 
two flour hullers, one paddy huller, one 
chilly huller and one soapnut powder 
huller. The Commissioner’s report further 
states that within a near reach of the res- 
pondent’s residence there is an oil rotary 
which goes under the name and style of 
‘Shanmugha Oil Mills” with a motor 
having 15 HP. Admittedly these motors| 
are much more nearer in distance to the 
actual residential portion of the respon- 
dent than the 7.5 HP motor sought to be 
worked by the petitioners herein, No 
doubt, the petitioner’s motor is just ad- 
joining the business shed or the resting 

shed of the respondent. But that aseli 
cannot be taken as the criterion before 
deciding the suit, as amounting to nui- 
sance to the respondent. It is admitted 
that both the respondent’s and the peti- 
tioner’s places of residence and business 
are in the busiest locality of Tiruvarur; 
and the Commissioner’s report definitely 
states that these buildings are situated 
in the busy thoroughfare, and commercial 
business is going on in the street and 
people are also residing. 


in In N. W. Rly. Administration 

. W. Rly. Union, Lahore, AIR 1933 
Lah 208 it has been definitely held that 
eit is no sufficient reason for the purpose 
of issuing a temporary injunction that 
the suit would be infructuous if it did 
not issue. Both sides cited many deci- 
sions for the proposition in relation to 
granting or not granting injunction as 
the case may be, in such cases. Sri 
Ramaswami, learned counsel for the res- 
pondent cited decisions to show that the 
High Court cannot under Section 115, 
Civil P. C. interfere with the findings of 
the Courts below. I am quite aware of 
the fact that the jurisdiction of the High 
Court under Section 115 is limited, and 
it has been repeatedly held that such 
power cannot be used for the purpose of 
correcting errors of law or of fact except 
when the matter involves jurisdiction: and 
illegal exercise thereof by the Courts 
below. It is also clear that the exercise 
of discretion in awarding temporary in- 
junction cannot be questioned in revi- 
sion. But the principles of granting in- 
junction and the discretion of Court in 
doing so have been well laid in various 
decisions of Courts. In order to obtain 
an interlocutory injunction, it is not 
enough for the plaintiff to show that he 
has a prima facie case; he must further 
show (i) in the event of withholding the 
relief of temporary injunction he will 
suffer an irreparable injury; (ii) in the 
event of his success in the suit in estab- 
lishing his alleged legal right, the en- 
croachment whereofis complained against, 
he will not have the proper remedy in 
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being awarded adequate damages; (iii) 
in taking into consideration the compa- 
rative mischief of inconvenience to the 
parties. the balance of convenience is in 
his favour, or in other words, that ‘his 
inconvenience in the event of withhold- 
ing the relief of temporary injunction 
will in all events exceed that of the de- 
fendant in case he is restrained. This 
condition, can under circumstances, be 
so adjusted as not to deprive either party 
of the benefits he is entitled to in the 
event it turns out that the party in whose 
favour the order is made shall be in the 
wrong, by imposition of terms on one 
party or the other as condition of either 
granting or withholding the injunction; 
(iv) lastly, the plaintiff must show a clear 
necessity for affording immediate protec- 
tion to his alleged right or interest which 
would otherwise be seriously injured or 
impaired. 


1i. In granting or refusing to 
grant a temporary injunction a Court 
has a wide discretion under O. XXXIX, 
R. 2. The exercise of that discretion 
should be in a judicial manner, depend- 
ing upon the circumstances of each case. 
No hard and fast rule can be laid down 


for the guidance of Court as regards: 


exercise of such discretion, 


12. The rule that before the issue 
of a temporary injunction, the Court 
must satisfy itself that the plaintiff has 
a prima facie case, does not mean that 
the Court should examine the merits of 
the case closely and come to a conclusion 
that the plaintiff has a case in which he 
is likely to succeed. This would amount 
to prejudging the case on its merits. 
All that the Court has to see is that on 
the face of it the person applying for an 
injunction has a case which needs consi- 
deration and which is not bound to fail 
by virtue of some apparent defects. The 
balance of convenience also has to be 
looked into. 


13. Bearing the principles afore- 
said, it is clear that. the finding of the 
Courts below is arbitrary and the Courts 
below have exercised their jurisdiction 
illegally in coming to the conclusion they 
did as regards the balance of convenience 
as between the respondent and the peti- 
tioners. This is clearly a case of mis- 
carriage of justice which affects the root 
of the jurisdiction vested with the Courts 
below in granting such temporary relief. 
In the present case, the relief claimed in 
the suit is one of permanent injunction 
restraining the petitioners herein and 
their men and servants from installing 
and running a new mill in their adjacent 
western house in T, S. No, 878/1 in the 
north as indicated in the plaint plan, and 
further carrying on the proposed mill 
business in the place. This relief is 
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based upon nuisance that will be caused 
due to the working of the machinery. to 
the respondent. It is alleged in the plaint 
that the respondent, who is living in his 
house for over 25 years, will be very 
much affected in health due to the vibra- 
tion that would be caused by the machi- 
nery that would be installed by the peti- 
tioners. It has also been alleged in the 
plaint that the vibrations from such 
machinery that is sought to be installed 
by the petitioners would cause nuisance 
to the respondent, his family and his 
workers. That apart. it would also cause 
injury to the wall of the premises of the 
respondent, Thus. it is clear that the 
respondent has to prove his case before 
he gets any order of injunction that the 
injury that will be caused to him by 
refusal of such injunction will be ir- 
reparable. 


14. In deciding whether in any 
particular case this right has been in- 
vaded and a nuisance thereby caused, it 
is necessary to determine whether the 
act complained of is an inconvenience 
materially interfering with the ordinary 
physical comfort of human existence, not 
merely according to elegant or dainty 
modes and habits of living, but accord- 
ing to plain and sober and simple notions 
obtaining among the people in that loca- 
lity. It is also necessary to take into ac- 
count the circumstances and character of 
the locality in which the complainant is 
living, and any similar annoyance which 
previously existed there. As far as the 
present case is concerned, the Commis- 
sioner’s plan and report amply prove 
that many machineries are inside the res- 
pondents house and there are also 
machineries nearer in point of distance 
from the respondents house than the 
machinery sought to be worked by the 
petitioners. But no doubt if the machi- 
nery which is sought to be worked by the 
petitioners is so injurious both to the 
health and property of the respondent, 
the Court should not hesitate to grant the 
injunction. But, in this case, there is 
absolutely no finding by the Courts 
below that -such injury or damage will 
be caused to the person and property of 
the respondent. Courts have no power 
to grant the relief in the absence of such 
a prima facie finding. The Courts below 
have acted illegally in their jurisdiction 
to decide a case of this nature. Taking 
into consideration Ex. A-5 and also the 
working or non-working of the 7.5 HP 
motor by the petitioners, are extraneous 
to the point at issue and as such the 
orders passed by the Courts below are 
illegal. 

15. The opinion which I have just 
expressed is purely prima facie based 
upon the findings of the Courts below; 
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and I have not gone in detail and dis- 
cussed the evidence on record. This I 
make it clear and plain in order to 
safeguard the interests of both parties, 
lest the trial Court may be prejudiced. 
It is left to the pure discretion of the 
trial Court to record its findings ulti- 
mately in the suit on the evidence on 
record without in any way being 
embarrassed by the decision rendered 
herein on a temporary relief. 

16. Taking all the aspects and 
also the facts and circumstances into 
consideration, I am of the view that the 
interim injunction granted by both the 
Courts below has to be vacated, since 
in my view, the Courts below have ille- 
pally exercised their jurisdiction. 

17. In these circumstances, the 
Civil Revision Petition is allowed, and 
the interim injunction granted by the 
Courts below is vacated. I may make 
it clear that the injunction so vacated 
is subject to the discretion and powers 
of the Municipality to grant or refuse 
licence on merits to the petitioners’ case. 
Since the suit itself is for permanent 
injunction on the basis of nuisance. the 
trial Court is directed to dispose of the 
suit within eight weeks from this date, 
There will be no order as to costs in 
this Civil Revision Petition. In view of 
the disposal of the Civil Revision Peti- 
tion, no further orders are necessary in 
the civil miscellaneous petitions and 
they are dismissed. 

Revision allowed. 
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Sarayakaran, Petitioner v, Perumal, 
Respondent. 

Civil Revn. Petn. No. 966 of 1971, 
D/~ 12-3-1973, referred by Ganesan, J. 
D/- 9-3-1972. 


Index Note:-— (A) Partition Act 
ce), S. 3 (1) — Application under Sec- 
tion 3 (1) can be made even after an 
order for sale of property has been pas- 
sed under Section 2. 


Brief Note:— (A) Shareholder’s right 
to apply under Section 3 for leave to 
purchase the share of other share-holder 
who has made a request for sale of the 
property accrues the moment such re- 
quest is made by filing an application 
under Section 2, Beyond that stage an 
application under Section 3 is always 
permissible but only it will not be con- 
sidered unless the order for sale made 
under Section 2 or sale held pursuant to 
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that order is set aside if that be the 

case. AIR 1925 Mad 1234, Distinguished; 

ILR (1966) 2 Mad 530, Approved. 
. (Para 2} 

Cases Referred: Chronological Paras 

ILR (1966) 2 Mad 530, Jayarama v. 
Annamalai 

AIR 1925 Mad 1234 = ILR 48 Mad 
920, Angamuthu Mudaliar v. Ratna 
Mudaliar 


T. S. Subramaniam, for Petitioner. 

VEERASWAMI, C. J.:— The matter 
comes before us on a reference by Gane- 
san, J. The learned Judge thought that 
there was a conflict of decisions and 
therefore it should be resolved. But on 
the view we are inclined to take there 
is no conflict of decisions. The question 
is at what stage an application under 
Section 3 (1) of the Partition Act of 
1893 should be made, is it before an 
order has been made under Section 2 
or an application under Section 3 (1) 
could be made even thereafter, but be~- 
fore the sale is actually held. That is 
how the question has been propounded 
by the referring Judge. 


2. On a plain reading of Sections, 
2 and 3, it seems to us that the right tq 
apply under Section 3 (1) arises the mo- 
ment a request has been made under 
Section 2. If a direction for sale of the 
property has been given under Sec, 2, 
it does not follow that an application 
under Section 3 (1) cannot be made 
thereafter, All that is necessary is that 
in order that an application under Sec- 
tion 3 (1) may be considered, the peti- 
tioner should apply to have the order 
under Section 2 set aside because, so 
long as that order stands, the appli- 
cation under Section 3 (1) does not call 
for consideration. It may be even visu- 
alised that a sale has taken place under 
Section 2. Even in such a case, as it 
seems to us, there is no bar to be infer- 
red from the two sections, to an appli- 
cation being made under ‘Section 3 (1), 
but only it cannot be considered unless 
the order for sale made under Section 2 
is set aside. That we think is the cor- 
rect approach. We do not think that the 
question was considered in Angamuthu 
Mudaliar. v. Ratna Mudaliar, ILR 48 Mad 
920 = (AIR 1925 Mad 1234). As to Jaya- 
rama v. Annamalai, ILR (1966) 2 Mad 
530. we agree with Kailasam, J, that a 
right to apply under Section 3 (1) ac- 
crues the moment a request under Sec- 
tion 2 has been made to the court. Be- 
yond that stage, an application may al- 
ways be permissible, but only. as we 
said, any order made under Section 2, 
or sale held pursuant to that order will 
have to get out of the way first before 
an application under Section 3 (1) can 
be taken up for consideration, 
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3. On that view of the 
we set aside the order of the court of 
the District Munsif and remit the appli- 
cation under Section 3 (1) to that court 
for disposal, along with any application 
which the petitioner may have filed for 
setting aside the order for sale under 
Section 2. If no such application is made 
to set aside the order under Section 2, 
the application under Section 3 (1) will 
naturally have to be dismissed. 


4. The petition is accordingly 
ordered. No costs. 


Order accordingly. - 
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Velappa Gounder, Appellant v. 
Nachimuthu Gounder and others, Res- 
pondents. f - 

Appeal S. R. No. 47776 of 1971. D/- 
28-2-1973. 

Index Note:— (A) Land Acquisition 
Act (1894), S. 30 — Court’s order on 
reference under — For apportionment of 
compensation — Is a decree, not an 
award, and is appealable as such, AIR 
1965 Mad 376, Followed. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1965 Mad 376 = 77 Mad LW 

640, Chengalvaraya v. Collector of 
Madras 1 


D. Raju and Venkatachalapathy, for 
Appellant. 


ORDER :— This is a reference from 
the office as to whether the appeal is 
maintainable in this court against the 
order passed in C. C. 89 of 1970 on the 
file of the Subordinate Judge, Erode. 
The said order was passed by the Sub- 
ordinate Judge on a reference made 
under S. 30 of the Land Acquisition Act 
to apportion the compensation amount 
awarded to the claimants, The amount 
involved in the reference is Rs. 494.99. 
As per Section 54 of the Land Acquisi- 
tion Act. an appeal shall lie in any pro- 
ceedings under that Act to the High 
Court from an award, or from any part 
of an award. of the court. Thus, it is 
clear from this section that the appeal 
intended is from an award or from 
any part of the award passed by the 
Court. In Chengalvaraya v. Collector of 
Madras. AIR 1965 Mad 376. a Bench of 
this court, rejecting the contention that 
a civil revision petition lies. held that 
only an appeal lies against an order of 
a court rejecting a reference made by 
the Collector under Sections 18 and 31 
of the Land Acquisition Act. But as re- 
gards the question whether the same can 
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be construed as an award, the Bench has 
simply stated that if it is not an award 
it has to be construed only as a decree 
and as such an appeal will lie to such 
forum where such appeal can be main- 


stained. In that decision, the question as 


to whether an appeal lies or a revision 
lies has been discussed, but the question 
as to whether the reference concerned 
in that case will amount to an award 
or any part of the award coming under 
Section 54 of the Land Acquisition Act 
has not been decided. 


2. It is clear from Section 54 of 
the Land Acquisition Act, that the High 
Court can entertain an appeal only if 
the decision arises out of an award or 
any part of an award. But in this case, 
the reference made to the court is one 
under Section 30 of the Land Acquisi- 
tion Act for apportioning the compensa- 
tion amount, when the same was disput- 
ed by the various parties. As per the 
decision in AIR 1965 Mad 376, referred 
to above, there is no difficulty in con- 
struing the order passed under such a 
reference as a decree, coming within the 
definition of the said term in the Civil 
Procedure Code. If it is a decree, the 
proper forum will be the court which 
has jurisdiction to entertain such appeals. 


3. As far as the present case is 
concerned. according to the valuation, 
only the District Court has the appellate 
jurisdiction and as such the appeal has 
to be presented before the District Court 
and not before this court. Since there 
was a genuine doubt as to whether the 
appeal has to be preferred in this court 
as per Section 54 of the Land Acquisi- 
tion Act or not, the appellant has pre- 
ferred the appeal in this court and has 
taken time for having the matter decid- 
ed as to whether the appeal can be en- 
tertained or not. Since I am of the 
view that the appeal has to be present- 
ed before the District Court the papers 
will be returned. to the appellant herein 
for purposes of presenting the same be- . 
fore the proper forum. namely. the Dis- 
trict Court. East Coimbatore, The time 
taken by the appellant here to have the 
matter decided in this court need not 
run against him in calculating the period 
of limitation for the purpose of filing 
the appeal before the District Court. 

4, The appellant is given a week’s 
time from the date of the receipt of 
papers by him’ to present the appeal be- 
fore the District Court. East Coimbatore. 


Order accordingly. 
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AIR 1973 MADRAS 450 (V 60 C 140) 
V. RAMASWAMI, J. 

Sivasankara Pillai and others, 
pellants v. Ponnuswami Nadar 
others, Respondents. 

Second Appeal No. 1053 of 1970, D/- 
_ 7-12-1972, 

Index Note:— (A) Civil P.-C. (1908), 
O. 26, R. 17 and O. 18, Rr. 5 and 6 — 
Provision of Rr. 5 and 6 of O. 18 are not 
applicable to Commissioner recording 
evidence under Q. 26, R. 17. 


Ap- 
and 


Brief Note: (A) Order XXVI, Rule. 


17 does not generally attract the entire 
provisions of Order XVIII relating to 
examination of witnesses to the proceed- 
ings before a Commissioner. It only 
makes the provisions applicable ‘to the 
person required to give evidence’ and 
for purposes of the rule the Commis- 
sioner shall be deemed to be a Civil 
Court. The Commissioner has not been 
made a Judge for the purposes of exa- 
mining the witnesses and the duties of 
the Judge under Rules 5 and 6 of Order 
XVIII are not attracted under Order 
XXVI, Rule 17. . (Para 5) 

Hence not reading over the deposi- 
tion to the witness and interpreting the 
same in the language of the witness and 
signing it by the Commissioner record- 
ing the evidence does not vitiate the 
evidence recorded and the Court can 
rely on such evidence. (Para 9) 
Cases Referred: Chronological Paras 


AIR 1972 Mad 219 = 85 Mad LW 
150. Ethiraj v. Gopalasami Chetti 7 

AIR 1963 Bom 59 = 64 Bom LR 
611, Biharilal Ramcharan Cotton 
Mills Ltd. v. China Cotton Ex- 
porters : 

AIR 1938 All 215 = 1938 All WR 
120, Nand Kishore v. Shiam Sun- 
der Lal 

AIR 1934 Cal 737 = 38 Cal WN 
624, Kashiram Budhia v. Chaju- 
ram Rudhia 


S. Padmanabhan, 
G. V. Hendarsan and S. 
Respondents. 


JUDGMENT :— Plaintiffs 1. 3 and 4 
are the appellants. The suit was filed by 
the appellants along with the second 
plaintiff for an injunction restraining 
the defendants from interfering with 
their possession and for recovery of a 
sum of Rs. 300 as damages. The defence 
was that though the second plaintiff, 
whose children are plaintiffs 1. 3 and 4, 
is the owner, first defendant has been 
in possession and enjoyment of the land 
under an oral lease granted by the 
second plaintiff. The trial Court found 
that the plaintiffs. are not in possession 
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of the suit property, that the defendants 
are in possession and that the oral lease 
set up by them was true. In regard to 
the oral: lease. in addition to the evi- 
dence of the first defendant, the trial 
Court relied on the admission of the 
second plaintiff who was examined as 
P.W. 4 on commission. In appeal the 
lower appellate court confirmed the find- 
ing that the first defendant was in pos- 
session and the plaintiffs were not in 
possession on the date of suit. The 
lower appellate Court also confirmed the 
finding on the question of oral lease. 


2. In this second appeal the learn- 
ed counsel for the appellants contended 
that both the trial Court and the lower 
appellate Court relied on the evidence 
of the second plaintiff who was examin- 
ed on commission as P.W, 4. but that 
the recording of the evidence of P.W. 4 
by the Commissioner was not in accord- 
ance with Order XXVI. Rule 17 read 
with Order XVIII, Rules 5 and 6, C.P.C. 
on the ground that the evidence was 
not read over to the witness and ex- 
plained in a language known to her and 
therefore the evidence is inadmissible. 
The evidence recorded by the Commis- 
Sioner admittedly does not contain the 
endorsement as required under Order 
XVIII. Rule 5. C.P.C. The Commissioner 
was examined at the stage of the appeal | 
and he admitted that he did not read 
the evidence to the witness after the 
evidence was recorded. The evidence 
was recorded in English and P.W. 4 does 
not know English language. The Com- 
missioner has also stated in his evidence 
that he had not explained the. evidence 
in Malayalam to the second plaintiff 
after it was recorded. In these circum- 
stances the question for consideration is 
whether the evidence is admissible at all. 

3. Order XXVI, Rule 17 (1) reads 
as follows:— 


“17 (1). The provisions of this Code 
relating to the summoning, attendance 
and examination of witnesses, and to 
the remuneration of, and penalties to be 
imposed upon, witnesses, shall apply to 
persons required to give evidence or to 
produce documents under this Order 
whether the commission in execution of 
which they are so required has been 
issued by a court situate within or by 
a court situate beyond the limits of 
India. and for the purposes of this rule 
the Commissioner shall be deemed to be 
a civil court.” 

As per the provisions of this rule, to a 
person required to give evidence before 
a Commissioner the provisions of the 
Code relating to examination of witnes- 
ses shall apply. The question for con- 
sideration is whether the requirements 
of Rules 5 and 6 of Order XVIII relat- 
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ing to reading over of the evidence, 
interpreting the same in the language 


of the witness and signing it “by the 
Judge who recorded” is -applicable to 
the evidence recorded by a Commis- 


sioner and if it is not recorded what is 
the legal effect of the same. 


4, Order XVIII deals with hear- 
ing of suit and examination of witnesses. 
Rule 4 requires that the evidence shall 
be taken orally in open court in the 
presence of the Judge. Rule 5 requires 
the evidence to be recorded in a narra- 
tive and where an appeal lies it shall 
be read over in the presence of the 
Judge and the witness and shall be sign- 
ed by the Judge. Rule 6 requires that 
where the witness gave the evidence in 
a language different from that in which 
it was recorded, it shall be interpreted 
to him in the language in which it was 
given. 


5. Rule 7 requires the evidence 
to be taken in compliance with Section 
138 of the Evidence Act. Rules 10 and 
11 deal with cases where the actual 
question and answer have to be recorded 
and how objections to any answer will 
have to be noted. Rule 12 enables the 
court to record any remarks as to de- 
meanour of witnesses while under exa- 
mination. Rule 17 deals with recalling 
of witnesses. It is seen from the rules 
that some rules speak of court and some 
rules speak what the Judge in whose 
presence the evidence is recorded shall 
have to do, Order XXVI, Rule 17 does 
not generally attract the entire provi- 
sions of Order XVIII relating to exami- 
nation of witnesses to the proceedings 
before a Commissioner. It only makes 
the provisions applicable ‘to the person 
required to give evidence’ and for pur- 
poses of the rule the Commissioner shall 
be deemed to be a civil court. I am of 
opinion that the Commissioner has not 
been made a Judge for the purposes of 
examining the witnesses and the duties 
of the Judge under Rules 5 and 6 of 
Order XVIII are not attracted under 
Order XXVI. Rule 17. 


6. The necessity for a certificate 
as required under Rules 5 and 6 of 
Order XVIII in the case of evidence re- 
corded by a Judge is based on the fact 
that a Judge who recorded the evidence 
in court could not be called in evidence 
in any other proceedings where that 
evidence is sought to be relied on. It 
was also put on the ground that the 
public policy requires that where the 
evidence of a witness is put against him 
in a different proceedings he should 
have had an opportunity of knowing 
that the evidence given by him has been 
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correctly recorded. But if the evidence 
recorded is to be used in. the same pro- 
ceedings in cases where it was record- 
ed by the Commissioner, the party 
against whom that evidence is sought 
to be relied on could call the Commis- 
sioner who recorded the evidence as a 
witness and question him on the cor- 
rectness of the record. Further, as al- 
ready stated Rule 17 of Order XXVI 
attracts the provisions of Order XVIII 
only to the witnesses. A witness may 
be a party or may not be a party. If he 
is not a party to the proceedings the 


evidence of that witness could not be 
relied on in any criminal proceedings 
against that witness for perjury or 


other offences in the absence of a certi- 
ficate appended as required under Rules 
5 and 6 of Order XVIII. That is purely 
on the basis of public policy that a 
prior statement of an accused could not 
be put against him without proof of the 
knowledge of the contents and that it 
was a statement by the accused. So the 
requirements in a criminal prosecution 
about the need for a certificate is not 
based on the fact that Rules 5 and 6 
had to be complied with by the Com- 
missioner but on a different principle of 
public policy. 


7. The learned counsel for the 
appellants relied on a decision of this 
court in Ethiraj] v. Gopalasami Chetti, 
85 Mad LW 150 = (AIR 1972 Mad 219). 
That was a case where a Smal] Cause 
Court in recording evidence in an appli- 
cation under Section 9 of the Madras 
City Tenants Protection Act did not ap- 
pend the certificate as required under 
Rules 5 and 6. The question related di- 
rectly with reference to the evidence 
recorded in a court and not the evidence 
recorded by a Commissioner. Even where 
the court had relied on the decisions 
which dealt with criminal prosecutions, 
when the evidence given by the particu- 
lar witness was sought to be relied on 
against him as an accused, the need for 
guaranteeing the accuracy of the depo- 
sition was relied on and the deposition 
without such certificate was held not 
admissible in the criminal prosecution, 
In fact. in some of the decisions cited 
therein it is seen that the recording of 
presence of the 
Judge and his listening to the reading 
during the time when the deposition is 
interpreted and read over to the wit- 
messes—though this requirement also is 
under the same Rule 5—-was held not 
mandatory and any contravention of the 
same would only amount to an irregula- 
rity, Ultimately. the learned Judge also 
was of the opinion that the Small Cause 
Court has not recorded the evidence as 
a narrative but has recorded, as usually 
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done in Small Cause Courts. as memo 
of evidence. Recording of evidence in 
an application under Section 9 of the 
Madras City Tenants Protection Act 
should be in the narrative as while hear- 
ing that application the court is hearing 
the matter as a Civil Court and not as a 
Small Cause Court. The decision will. 
therefore, have to be restricted to the 
facts of that case, 


8. The learned counsel also relied 
on the decision in Kashiram Budhia v. 
Chajuram Rudhia, AIR 1934 Cal 737 
Though in one part of the judgment the 
learned Single Judge of the Calcutta 
High Court held that Order XVIII, Rules 
5 and 6 applied to proceedings conduct- 
ed by the Commissioner of partition 
appointed by the Original Side of the 
High Court, on the facts of that case it 
could be seen that a direction was given 
to the Commissioner to record the evi- 
dence in a particular way on an appli- 
cation by the plaintiff. The order ap- 
pointing the Commissioner gave ,direc- 
tions to examine witnesses upon oath or 
solemn affirmation and to take deposi- 
tions in writing and return the same 
with the commission The Commissioner 
examined one Surajmal as a witness. 
While he was examining other witnesses. 
Surajmeal was prosecuted in a criminal 
court under Section 162 read with Sec- 
tion 120-B. I.P.C. and the statement 
given by him before the Commissioner 
‘was sought to be relied on against the 
accused, In a criminal revision case in 
that proceedings, the High Court held 
that inasmuch as the depositions had not 
been read over and explained to the wit- 
ness they were not admissible under 
Section 80 of the Evidence Act and no 
secondary evidence of its contents also 
was possible under Section 91 of the 
Evidence Act. The plaintiff in that case 
therefore filed an application to the 
court to direct the Commissioner to re- 
cord evidence and read over and explain 
the same to the witnesses. In that appli- 
cation, the learned single Judge gave a 
direction that ‘with regard to all wit- 
messes who have been called and whose 
examination had not been concluded 
and with regard to all witnesses who 
may hereafter be called at the reference, 
Mr, J. M. Ghouse (Commissioner) should 
see that the provisions of Rules 5 and f 
of Order XVIII are carried out. that is 
to say, that the depositions should be 
read over and explained to the respec. 
tive witnesses when each witness’s evi- 
dence is completed, and that. when ne- 
cessary, they should be translated into 
a language which the witness under- 
stands. I do not think it necessary to 
give any directions with regard to the 
depositions which have already been 
completed’. Certainly. it is open to the 
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court to direct the Commissioner to 
append the certificates as required under 
Rules ö and 6 after reading over the 
evidence and interpreting the same to 
the witness. The observation of the 
Judge that Rules 5 and 6 of Order XVIII 
is applicable to the evidence recorded 
by a Commissioner was an obiter and 
not the ratio of that judgment. If really 
Rules 5 and 6 are applicable, no direc- 
tions need have been given. Further, the 
court could not have stated that there 
was no direction necessary with repard 
to the depositions which have alreadv 
been completed. This decision was relied 
on by a single Judge of the Bombay 
High Court in Biharilal Ramcharan Cot- 
ton Mills Ltd. v. China Cotton Exporters, 
AIR 1963 Bom 59 where the question 
was whether the Commissioner appoint- 
ed for the purpose of taking accounts of 
a partnership is a court within the 
meaning of the Civil Procedure Code so 
that on his death a successor could con- 
tinue the proceedings from the stage at 
which his predecessor had left under 
Rule 15 of Order XVIII. The court reli- 
ed on the fact that under Rule 17, Order 
XXVI, the Commissioner shall be deem- 
ed to be a civil court, The learned Judge 
held that the ‘Commissioner was also a 
Judge for the purposes of the Code’. It 
is not necessary for me to consider the 
correctness of the judgment except to 
sey that that was not one which consi- 
dered the question of the necessity or 
the mandatory nature of Rules 5 and 6 
of Order XVIII in their application to 
the: recording of evidence by a Commis- 
sioner. One other decision relied on by 
the learned counsel for the appellants is 
in Nandkishore v. Lala Shiam Sunderlal, 
AIR 1938 All 215. That was a case where 
the Assistant Collector who constituted 
the Revenue Court under the Agra Ten- 
ancy Act appointed the Commissioner 
who examined the witnesses behind the 
back of the parties and in a confidential 
way. The court relied on Rule 16 of 
Order XXVI and Section 138 of the Evi- 
dence Act for holding that the recording 
of the evidence behind the back was 
illegal. 


9. As already noted, in this case 
the Commissioner was examined as a 
witness though at the appellate stage. 
There was no question as to the correct- 
ness of the statement recorded and the 
Commissioner was cross-examined only 
regarding the reading over and explain- 
ing the evidence in the language known 
to the witness. The evidence is also not 
sought to be relied on in a criminal pro- 
ceeding against the witness. In the fore- 
going circumstances. there was nothing 
illegal in the courts below relying on 
the evidence of P.W. 4. The findings of 
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the courts below on the question of pos- 
session and oral lease cannot therefore 
be interfered with. The second appeal 
fails and it is dismissed. Na order as to 
costs. No leave, 

Appeal dismissed. 


_ mee 





AIR 1973 MADRAS 453 (V 60 C 141) 
KAILASAM, J. 
Krishnaswami Mudaliar, Petitioner v. 
The Authorised Officer (Madras Land Re- 
forms) Cuddalore, Respondent, 


Civil Revn. Petn. No. 138 of 1972, D/- 
4-12-1972. 

Index Note :— (A) Tamil Nadu Land 
Reforms (Fixation of Ceiling on Land) 
Act (58 of 1961), Section 10 (5) — Pur- 
chaser of land after notified date, if a 
person interested within . Section 10 (5). 

Brief Note:— (A) A purchaser of 
land even after the notified date is a per- 
son interested in the said land within 
Section 10 (5) and as such is entitled to 
a notice thereunder. Thus, the authoris- 

_ed officer, on an application by such a 
purchaser, does have jurisdiction to allot 
such land within the ceiling area of the 
seller. C. R. P. No. 318 of 1968 (Mad), 
Followed; (1969) 82 Mad LW 561, Dist. 

(Paras 2, 4) 
Cases Referred: Chronological Paras 
(1969) 82 Mad LW 561, Kaliaperu- 
mal Nattar v. Authorised Officer 
(Land Reforms) 
(1968) C, R. P. No. 318 of 1968 
(Mad), A. Mohamed Ibrahim v. 
Authorised Officer, Cuddalore 3 


S. Thyagaraja Iyer, for Petitioner; 
G. R. Lakshmanan, for Addl. Govt. Plea- 
der, for Respondent. 


ORDER :— The appellant in C.M.A. 
“17 of 1971 on the file of the court of 
the Subordinate Judge (Land Tribunal), 
Cuddalore, is the petitioner. He filed an 
objection petition before the authorised 
officer, Land Reforms, Cuddalore, - pray- 
ing that the land which he purchased 
from one Papayee Ammal may be in- 
cluded within the ceiling area of the 
said Papayee Ammal. The petitioner 
purchased the land from Papayee Ammal 
on 21-11-1962. The notified date was 
2-10-1962. The plea of the petitioner is 
that so far as the extent of the land 
purchased by him is concerned, it should 
be included within the ceiling area of 
Papayee Ammal. The authorised officer 
„held that as the sale in favour of the 
petitioner was after the notified date. 
he will not recognise it and that the re- 
quest of the petitioner that the said ex- 
tent should be included within the ceil- 
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ing area of Papayee Ammal has to be 
rejected. ` 


Z. Section 8 of the Madras Land 
Reforms (Fixation of Ceiling on Land) 
Act, 1961. requires that a person hold- 
ing land in excess of 36 standard acres 
should furnish a return. Several parti- 
culars are required under this section. 
Section 8 (1) (viii) requires the persoz 
holding land in excess of 30 standard 
acres to give particulars of the land 
which he desires to retain within the 
ceiling area and the land which he de- 
sires to be declared as surplus land. The 
authorised officer in preparing and pub- 
lishing the draft statement as regards 
the land in excess of the ceiling area is 
required to state under Section 10 (1) 
(viii) the particulars cf the lanë which 
such person desires to retain withir. the 
ceiling area and under Section 10 (1) 
(xii) the particulars of land proposed to 
be declared as surplus land. Section 10 
(3) provides that if any person has fail- 
ed to specify the particulars of the land 
which he desires to retain within his 
ceiling limit, the authorised officer ghall, 
as far as practicable, specify in the 
draft statement, the land which is cap- 
able of easy and convenient enioyment 
as the land to be retained by such pere 
son within his ceiling area 


If any person has specified the perf 
culars of the land which he desires to 
retain within his ceiling area, Section 10 
(4) provides that the authorised officer 
shell, as far as practicable, declare the 
same land as comprised within his ceil- 
ing area. There are three provisos to 
this sub-section, requiring the authorised 
officer, as far as possible to declare the 
land stated by the holder to be within 
his ceiling area. The first proviso relates 
to the allotment of land to the holder 
when that person hed diminished by 
wilful act the utility of the land. The 
second proviso relates to declaration of 
the share of anv person in the land held 
by an agricultural company, The third 
proviso requires that the authorised off- 
cer shall as far as practicable declare 
the land which is capable of easy and 
convenient enjoyment. The three provi- 
sos do not deal with the allotment of 
any land that had been assigned by the 
holder to a third party, either before or 
after the notified date. But Section 10 
(5) confers certain powers on the autho- 
rised officer. It provides that after the 
draft statement is published, a copy 
thereof shal] be served on the persons 
concerned, the tenants. creditors and all 
other persons. who, in the opinion of 
the authorised officer, are interested in 
the land to which such draft statement 
relates. together with a notice stating 
that anv objection to the draft state- 
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ment shall be preferred within 60 days 
from the service of such notice. 


The authorised officer is empowered 
to consider the objection received and 
to pass such orders as he deems fit. 
Section 10 (5) contemplates notice to all 
all persons interested in the land to 
which the draft statement relates. The 
draft statement relates not only to the 
ceiling area determined by the authoris- 
ed officer but it also relates to the area 
which is placed outside the ceiling area 
of the person concerned. A person who 
has purchased a property either before 
or after the notified date will have an 
interest in the land and as such he is 
a person entitled to notice, under Sec- 
tion 10 (5). No doubt, Section 23 pro- 
vides that the authorised officer shall 
not take into consideration any transfer 
effected on or after the notified date and 
before the date of the publication of the 
final statement under Section 12 or 14. 
The effect of this provision will be that 
the authorised officer will not exclude 
that area from the holding of the per- 
son who submits a return under S. 8. 


The question is, whether under Sec- 
tion 10 (5) the authorised officer is en- 
titled to hear the objection that may be 
raised by a transferee after the notified 

te and pass such orders as deems fit 
after hearing it. If the objection of a 
purchaser after the notified date has to 
be completely ignored, there is no point 
in Section 10 (5) requiring the objec- 
tions to be received from the objectors 
and passing orders after hearing the ob- 
jections. The intention of Section 10 (5) 
obviously is to hear the objections and 
to pass orders after considering their 
interests. In this view, the authorised 
officer would be acting within his power 
if he allots the land that had been as- 
signed to a third party after the notified 
date fer valuable consideration within 
the ceiling area of the person submitting 
the return. Section 78 provides for ap- 
peal against an order passed by the 
authorised officer under Section 10 (5) 
by the Government or by any person 
aggrieved by. any such decision. The 
effect of Section 10 (5) and Section 78 
is obviously to protect the interests of 
persons interested in the land described 
in the draft statement made by the au- 
thorised officer. 


3. In C.R.P. No. 318 of 1968 
(Mad.). A. Mohamed Ibrahim v. Autho- 
rised Officer, Cuddalore, this court has 
held that a person who has purchased 
a property after the notified date is a 
verson interested under Section 10 (5) 
of the Act and the non-issue of notice 
under Section 10 (5) would vitiate the 
proceedings, On behalf of the Govern- 
ment, the decision in Kaliaperumal Nat- 
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tar v. Authorised Officer. Land Reforms, 
(1969) 82 Mad LW 561 was relied tn. 
In that case. not only was the draft 
notification made but the authorised offi- 
cer published the final statement under 
Section 12. After the lands were propos- 
ed to be taken for a public purpose, the 
purchaser objected. Thus it will be seen 
that the authorised officer had no notice 
of the transfer, when he made the draft 
statement or proceeded to give notice 
under Section 10 (5) of the Act The 
decision in that case that the transfer 
by a person holding land in excess of 
the ceiling area after the notified date 
should not be taken into account has to 
be confined to the facts of that case. 


å. In the above circumstances, 
the authorised officer ought to have con- 
sidered the plea of the petitioner that 
the land which he purchased should be 
included within the ceiling area of Pava- 
yee Ammal. This petition is therefore 
allowed and the matter is remanded to 
the authorised officer for disposal of the 
objection petition according to law. 
There will be no order as to costs. 


Petition allowed. 


AIR 1973 MADRAS 454 (V 60 C 142) 
RAGHAVAN, J. 


Varadappa Naicker, Appellant v. 
Appavu alias Ramaswami Gaunder, Res- 
pondent. 

Second Appeal No. 162 of 1971. D/- 
29-11-1972. 

Index Note:— (A) Hindu Law — Re- 
linquishment by preferential female heir 
favouring plaintiff during pending suit 
— Plaintiff-reversioner’s locus standi be- 
comes perfect. 


Brief Note:— (A) Prior to 1956 - 
mother succeeded as limited heir to 
minor son’s (last male holder) estate and 
on her alienating some properties the 
nearest reversioner obtained decree de- 
claring alienation to be effective till her 
lifetime only. Limited heir having died 
in 1965 the nearest reversioner filed suit 
to recover the estate. At this time step- 
mother of the deceased minor was still 
in existence and defendant contended 
that in view of Section 8 of Hindu Suc- 
cession Act she and not the plaintiff 
could file the suit. Meanwhile during 
pendency of the suit the step-mother 
made a settlement relinquishing her 
rights in favour of the plaintiff. 

Held, that the plaintiff's title had 
been strengthened by the settlement and 
he was entitled to sue. There was no 
need to examine possible application and 


CQ/GQ/B327/73/MBR 





1973 


effect of Section 8. i 
Act. (X-Ref:— S. 8. Hindu Succession 
Act, 1956). (Paras 6 and 8) 


Index Note:— (B) Civil P. C., S. 100 
— New plea — Requiring proof cannot 
be raised for the first time in second 
appeal. 

Brief Note:— (B) Thus the question 
whether Sec. 9-A (10-b) of the Madras 
Agriculturists’ Relief Act, 1938 would 
apply to the mortgage debts as the as- 
signments of the mortgage were made 
in 1941 and 1943 was not allowed to be 
raised in second appeal for the first time 
as it was not raised anywhere before the 
lower Courts and no evidence (necessary 
for application of sub-cl. 10 (b)) was 
let in before the trial Court that assign- 
ments were made for valuable conside- 


Hindu Succession 


ration. (Para 9) 
Index Note:— (C) Transfer of Pro- 
perty Act, S. 72 — Claim for improve- 


ments — Mortgagee not acting bona fide 
in effecting improvements is not entitled 
to the claim. 


Brief Note:— (C) Thus the, mort- 
_fagee’s claim was not allowed for the 
costs incurred in coconut sapplings he 
had planted long after the decree of the 
court by which the alienations made by 
the mortgagor (limited owner) were held 
void beyond her lifetime. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1973 Mad 335 = 85 Mad LW 


678, Shanmugha Sundaratham- 

mal v. Narayana Konar 6 
AIR 1970 SC 789 = (1970) 3 SCR 

953, Fateh Bibi v. Charandas 6 
AIR 1966 SC 1879 = (1966) 2 SCR 

626, Eramma v, Veerupana 6 


R. Gopalaswamj Iyengar, K. Dorai- 
swami and K. Vadivel, for Appellant; 
K. Sarvabhauman and A. Kumara- 
swami, for Respondent. 


* JUDGMENT :— The defendant is the 
appellant. The suit is for redemption, 
declaration and possession of the suit 
properties. with past and future mesne 
profits. The plaintiffs case is as follows.: 
The suit properties, among others, be- 
longed to one: R. Sengoda Gounder, who 
died on 30-9-1932, leaving behind him 
his only son Nattarayan and his junior 
wife Pappayyee alias Priya Kaliammal. 
The said Nattarayan is the son of the 
said junior wife. Sengoda Gounder and 
his minor son usufructuarily mortgaged 
items 1 and 2 of the plaint schedule for 
Rs. 700 and Rs. 600 respectively on 21-9- 
1932 (Exs. A-1 and A-2), After the death 
vof Sengoda Gounder, his minor son also 
died on 16-5-1934. Thereafter, Pappayee 
became entitled to the properties. The 
plaintiff was the only nearest reversioner 
to the estate of the deceased minor 
Nattarayan. On 7-11-1944. Pappayee sold 
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items 3 and 4 of the plaint schedule to 
the defendant under two sale deeds, Exs. 
A-3 and A-4. The plaintiff as reversioner 
filed O.S. 49 of 1945, Sub-Court, Coimba- 
tore for a declaration that the said sale 
deeds are not valid beyond the lifetime 
of Pappayee, and that they are not bind- 
ing on him. He obtained a decree de- 
claring that the sale deeds are not valid 
beyond the lifetime of Pappayee. The 
said decree was confirmed by the High 
Court in A.S. 512 of 1946. Pappayee died 
on 23-9-1965. The present suit is filed 
by the plaintiff, claiming to be the near- 
est reversioner of the estate of late minor 
Nattarayan. Subsequent to the filing of 
the suit, the plaintiff on 24-11-1967, 
strengthened his title by obtaining a 
settlement deed from Pavayee, the se- 
nior wife of Sengoda Gounder. The usu- 
fructury mortgagee under Exs, A-1 and 


A-2 assigned his mortgage rights on 
16-5-1941 to one Venkitammal and the 
said assignee in her turn assigned the 


mortgage to the defendant on 10-2-1943 
and the defendant is in possession and 
enjoyment of the properties, The pre- 
sent suit for redemption, declaration of 
title and possession is filed. The case of 
the plaintiff is that under the provisions 
of Madras Act IV of 1938, the two mort- 
gages are liable to be scaled down and 
the entire principal having been wiped 
out after the expiry of 30 years, the 
plaintiff is entitled to ask for the relief 
of declaration and possession of items 1 
and 2; and items 2 and 3 of the plaint 
schedule by virtue of the decree in 
O. S. 49 of 1945 and that on and from 
the date of death of Pappayee, the de- 
fendant is in wrongful possession of the 
properties. The plaintiff has filed the 
present suit claiming the reliefs men- 
tioned above. 


2. The defence to the suit is that 
the plaintiff has no right to sue as See- 
tion 8 of the Hindu Succession Act, 1956, 
will apply even when a male to whom 
succession is traceable dies before the 
Act and that Pavayee, the senior wife 
of Sengoda Gounder, takes precedence 
over the plaintiff in the matter of sue- 
cession. The further contention put for- 
ward is that the estate of Pappayee, 
which she inherited as a mother’s estate, 
became enlarged under Section 14 of the 
Hindu Succession Act into an absolute 
estate and consequently the plaintiff is 
not entitled to maintain the suit. The 
defendant raised a further contention 
that the suit as framed is not maintain- 
able in view of the settlement deed exe- 
cuted by Pavayee, that he had effected 
improvements on the properties and 
without payment of the mortgage amount 
and the cost of improvements effected, 
the suit for redemption is not maintain- 
able, 


456 Mad, 


3. The trial Court held that the 
plaintiff is entitled to the suit proper- 
ties, that he is entitled to redeem the 
mortgages Exs. A-1 and A-2 without 
payment of the mortgage amount, that 
the defendant is not entitled to the cost 
of improvements and that the suit is not 
barred by time and the plaintiff is en- 
titled to past profits as claimed by him. 

4, The defendant filed A.S. 203 
of 1969 before the Subordinate Judge, 
Erode. The learned Judge confirmed the 
decision of the trial Court and dismissed 
the appeal. The defendant has filed the 
above second appeal. 

5. R. Sengoda Gounder was the 
original owner of the suit properties. At 
the time of his death he had two wives, 
viz.. Pavayee and Pappayee. and Natta- 
raya Gounder was the son by Pappayee. 
Shortly before his death, Sengoda Goun- 
der and his minor son Nattaraya Goun- 
der executed two usufructuary mort- 
gages dated 21-9-1932 in favour of the 
defendant over items 1 and 2. The said 
mortgage deeds are Exs. A-1 and A-2. 
On 16-5-1934, Nattaraya Gounder died. 
The result is that on the death of Natta- 
raya Gounder who was the last male 
holder on 16-5-1934. Pappayee inheritéd 
the properties as his mother. Subsequent 
thereto, on 7-11-1944 she sold the suit 
properties to the defendant under two 
sale deeds Exs. A-3 and A-4. The plain- 
tiff, claiming to be the nearest rever- 
sioner, filed a declaratory suit question- 
ing the alienations made under Exs. A-3 
and A-4 and obtained a decree to the 
effect that the said alienations are not 
valid beyond the lifetime of Pappayee. 
Pappayee died on 23-9-1965 and long 
before her death, on 7-11-1944 she had 
sold the suit properties to the defendant 
Act XXX of 1956 came into force on 
17-6-1956. The contention of the learn- 
ed counsel for the appellant is that the 
plaintiff has no right to sue as Section 8 
of the Act will apply even when the last 
male holder dies prior to the Act, and 
that Pavayee being the step-mother of 
the minor Nattaraya (the last male 
owner) would be the nearer heir. The 
question that arises is whether Section 
8-of the Hindu Succession Act 1956 is 
applicable when a male Hindu dies in- 
testate before the commencement of the 
Act. 


6. The Supreme Court in Erram- 
ma v. Veerupanna. AIR 1966 SC 1879 
held that Section 8 is not retrospective 
in operation and where a male Hindu 
dies before the Act comes into force. 
Section 8 will have no application. Again. 
the Supreme Court in- Fateh Bibi v. 
Charandas. AIR 1970 SC 789 in dealing 
with the Hindu Law of Inheritance 
(Amendment) Act of 1929 held that the 
Act would be applicable even when a 
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Hindu male dies intestate, before 21-2- 
1929, but is succeeded by a female heir 
who dies after coming into force of the 
Inheritance Act of 1929. The said prin- 
ciple was applied by Ramanujam. J. in 
Shanmugha Sundarathammal v. Nara- 
yana Konar 85 Mad LW 678 = (AIR 
1973 Mad 335) to a case of the death of 
the last male holder before the Hindu 
Succession Act, 1956, but his widow 
who succeeded to the estate dying after 
the coming into force of the Hindu Suc- 
cession Act. It is seen that the decision 
of the Supreme Court in AIR 1966 SC 
1879 is directiy in point; but Ramanujam 
J. has applied in 85 Mad LW 678 = 
(AIR 1973 Mad 335) the principle of the 
decision of the Supreme Court in AIR 
1970 SC 789 to a case under Section 8 
of the Hindu Succession Act. If Section 
8 of the Hindu Succession Act applies 
to the present case. the first wife 
Pavayee would exclude the plaintiff and 
by reason of Ex. B-1. the rights of Pava- 
yee have passed to the plaintiff. If on 
the other hand. Section 8 does not 
apply. succession is traceable to the 
last male holder. who under the fiction 
is deemed to die on the date of the death 
of the widow. In the present case, the 
plaintiff would be such an heir, It is 
unnecessary to pursue this matter in 
the view that I take on other matters 
arising in the appeal as in any case the 
plaintiff will be entitled to maintain the 
suit. But. it is firstlv contended that the 
decree in the suit filed by the plaintiff 
would preclude the defendant from rais- 
ing the question as to who is the near- 
est reversioner and the finding in O.S, 49 
of 1945 that the plaintiff is the nearest 
reversioner would operate as res judicata. 


a A In Mullah’s Hindu Law, 13th 
Edn.. page 234, the nature of the rever- 
sioner’s rights is stated as follows: 


“A reversionary heir, although hav- 
ing those contingent interests which can 
be differentiated little. if at all, from a 
spes successionis is recognised by courts 
of Jaw as having a right to demand that 
the estate be kept free from danger 
during its enjoyment by the widow or 
other limited owner. He may, therefore, 
sue to restrain a widow or other limit- 
ed heir from committing waste or in- 
juring the property. The reason why 
such a suit by a reversionary heir is 
allowed is that the suit is by him in a 
representative character and on behalf 
of all the reversioners, so that the cor- 
pus of the estate may pass unimpaired 
to those entitled to the reversion, For 
the same reason he may bring a. suit- 
for a declaration that an alienation 
effected by her is not binding on the 
reversion......... The next reversioner for 
the time being to the estate of a deceas- 
ed Hindu. expectant upon the widow's 
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death, is entitled to a declaration that 
he is the next reversioner, although in 
“that capacity he has the right to sue on 
behalf of the reversioners for the pro- 
tection of the estate.” 


we result is that though the plaintiff 

filed the former suit, claiming to be the 
nearest reversioner, he exercised, that 
right on behalf of the reversioners for 
the protection of the estate. The decla- 
ratory suits by reversioners during the 
lifetime of the limited owner. claiming 
that the alienation made by the limited 
owner is not binding beyond her life- 
time are not brought for the personal 
benefit of the persons who seek the de- 
claration; but the object is only to re- 
move a common apprehended injury to 
all the reversioners. presumptive -7 and 
contingent. The act complained of is to 
the common detriment. such as_ the 
relief sought for is for the common bene- 
fit. In O.S. 49 of 1945. both the limited 
owner as also the alienee were implead- 
ed as parties, and a declaratory decree, 
holding that the impugned transactions 
are void beyond the lifetime of the 
limited owner, was rendered. The said 
decision will preclude the alienee (pre- 
sent defendants) from going behind the 
decision. 


8. The plaintiff further safe- 
guarded his interests by obtaining @ 
settlement deed from Pavayee, Ex. B-1 
dated 27-5-1966, subsequent to the filing 
of the suit, The plaintiff will therefore 
be entitled to maintain this suit on this 
ground. Pavayee, the senior widow. fil- 
ed LA. 4184 of 1967 to get herself im- 
pleaded as a party to the suit as second 
plaintiff, and that petition was allowed 
by the trial Court. There was a revision 
to this court against the said order, in 
C.R.P. 96 of 1962 and during the pen- 
dency of the said proceedings she exe- 
cuted a further settlement deed Ex. A-17 
dated 24-11-1967 in favour of the plain- 
tiff, The High Court dismissed the civil 
revision petition, with the observation 
that the settlement deed had the effect 
of conferring the right on the plaintiff 
and would enable him to maintain the 
suit for redemption. Subsequent to the 
said order, the plaintiff filed ILA. 2211 
of 1968 for amendment of the plaint and 
that petition was dismissed. Against the 
said order of dismissal the plaintiff fil- 
ed C.R.P. No. 1647 of 1968 in the High 
Court. That petition was allowed and 
the plaint was suitably amended. The 
result of these proceedings is that the 
plaintiff strengthened his claim by ob- 
taining the settlement deeds referred to 
above. Therefore. the question whether 
the plaintiff or Pavayee is entitled to 
claim redemption pales into insignific- 
ance as Pavayee, who would normally 
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displace the plaintiff, has relinquished! 
her rights in favour of the plaintiff. 


9. The next question arising for 
determination is whether the plaintiff is 
entitled to redeem the property. Exs. A-1 
and A-2 are registration copies of the 
usufructuary mortgage deeds. According 
to the plaintiff, the mortgage debts are 
liable to be scaled down by virtue of 
Section 9-A of Madras Act IV of 1938, 
and the entire debts have been wiped 
out by virtue of Section 9-A of the 
Act. The mortgage deeds were executed 
on 21-9-1932 and by the mortgagee be- 
ing in possession for over 20 years, the 
contention is that the entire debts be- 
came wiped out. The contention of the 
learned counsel for ‘the defendant is 
that so far as item 2 covered by Ex. A-2 
is concerned, the debt is not liable to 
be scaled down and that sub-clause 10 
(b) of Section 9-A will apply as the 
assignments were made in 1941 and 
1943. This question was not specifically 
raised in the written statement filed by 
the defendant and no argument was ad- 
vanced in the trial Court. Even in the 
memorandum of appeal to the lower 
appellate Court, this plea was not spe- 
cifically raised. It may further be noted 
that the assignment deeds dated 16-5- 
1941 and 10-2-1943 have not been filed 
into court. In order to make sub-clause 
10 (b) of Section 9-A applicable, the 
defendant should prove that the trans- 
fer was made bona fide for valuable con- 
sideration and no evidence was let in 
before the trial Court that the assign- 
‘ments were made bona fide and for 
valuable consideration. Under these cir- 
cumstances, it is not open to the learn- 
ed counsel for the defendant to raise 
the plea at this stage. The learned Sub- 
ordinate Judge rightly refused to allow 
him to raise the, plea at the stage of 
arguments in the lower appellate Court. 
The usufructuary mortgages Exs., A-l 
and A-2 were executed on 21-9-1932 and 
the debts became wiped out on 21-9- 
1962. I am therefore of opinion that the 
plaintiff will be entitled to redeem the ` 
mortgages without payment. The find- 
ing of the courts below on this auestion 
is confirmed. 

10. The further contention of the 
learned counsel for the defen- 
dant is that the defendant is 
entitled to the cost of improvements 
effected by him. No doubt. the defen- 
dant was the usufructuary mortgagee. 
His case is that he effected improve- 
ments at a cost of Rs. 1300 and there- 
fore he would be entitled to be paid the 
value before he is called upon to deliver 
possession of the properties to the plain- 
tiff, The defendant’s case is not that he 
effected improvements in order to pre- 
serve the properties. Further. the defen- 
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dant did not effect improvements with 
the consent of the mortgagor. His con- 
tention is that he had installed an oil 
engine in the suit property, It is cer- 
tainly open to the defendant to remove 
the oil engine before delivering vacant 
possession to the plaintiff. The plaintiff 
in his evidence has stated that he has 
no objection to allow the defendant to 
remove the oil engine. The defendant’s 
further claim is that apart from the oil 
engine that he installed. he had planted 
coconut sapplings in respect of which 
he had spent Rs. 45. The cocoanut sap- 
plings were according to the defendant 
planted in 1961. long after the decision 
in O.S. 49 of 1945 on the file of the Sub- 
Court. Coimbatore. I cannot say that the 
defendant acted bona fide in planting 
the sapplings and therefore the Court 
was right in negativing the claim for 
improvements. 

11. It is next contended for the 
plaintiff that the defendant's possession 
must be held to be wrongful after the 
date of death of Pappayee on 23-9-1963, 
bv reason of the decree in O.S. 49 of 
1945. The defendant’s possession is 
wrongful] from 23-9-1965 from which 
date he is liable to pay mesne profits ta 
the plaintiff. Both the courts below 
rightly held that the plaintiff is entitled 
te past mesne profits as claimed by him. 
and that future mesne profits from the 
date of plaint till delivery of possession 
would be determined in separate pro- 
ceedings. There is no substance in any 
of the contentions put forward by the 
learned counsel for the appellant. 


12. The second appeal is dismis- 
sed, There will be no order as to costs. 
No leave. 

Appeal dismissed. 


AIR 1973 MADRAS 458 (V 60 C 143) 
RAMAMURTI AND SOMASUNDARAM, 
JJ. 

Pavadai Gounder and others. Appel- 
lants v. State of Madras and another, 
Respondents. 

Writ Appeal No. 219 
18-9-1972. 

Index Note:—- (A) Land Acquisition 
Act (1894), S. 4 (1) — Acquisition of 
land for constructing colony for Harijans 
does not violate Art. 17 of the Constitu- 
tion — (X-Ref:— Constitution of India, 
Art. 17). j 

Brief Note:— (A) What is prohibited 
under Art. 17 is singling out the Hari- 
jan community for hostile treatment. as 
a socially backward community. It does 
not prohibit the State from introducing 
and evolving a scheme which improves 
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their conditions of living and secure all 
the amenities mentioned under Art. 17. 
To sav that such a scheme would amount” 
to practising untouchability resulting in 
segregation would defeat the very pur- 
pose of Articles 15 (4), 16 (4). and other 
Articles dealing with the directive prin- 


ciples of the State. The idea of the State 


is not to segregate and single out the 
Harijans as a class for hostile and dis- 
criminatory treatment, it is just the 
reverse of it. (Para 2) 


Index Note:— (B) Land Acquisition 
Act (1894), S. 4 (1) — Acquisition of 
land for providing housing accommoda- 
tion for Harijans — Validity — (X-Ref: 
z Constitution of India. Art. 15 (1) and 


Brief Note:— (B) A scheme to ac- 
quire land for providing housing accom- 
modation for Harijans cannot be chal- 
lenged on the ground that it is not for 
a public. purpose or as offending Art. 15, 
after the amendment introduced as sub- 
clause (4) in Art. 15. AIR 1960 Ker 355, 
Rel. on. (Conceded). (Para 2) 


Cases Referred: Chronological Paras 
AIR 1960 Ker 355 = 1960 Ker LT 

630, Moosa v. State of Kerala 2 
AIR 1952 Bom 461 = 54 Bom LR 

678, Jagwant Kaur v, State of 

Bombay 

K. M. Balasubramaniam, for Appel- 
lants. 

RAMAMURTI, J. :— The land of the 
appellants. an extent of 1.83 acres in 
Sorathur village, Tiruvannamalai taluk, 
was sought to be acquired for house sites 
to the Harijans of Kallayee village. 
Notification under Section 4 (1) of the 
Land Acquisition Act was published on 
18-3-1970 and notices under Sections 4 
(1) and 5-A of the Act were also served 
on the pattadars i.e., the appellants. There 
was an enquiry under Section 5-A of 
the Act. and before completion of the 
proceedings. the appellants filed W. P. 
1662 of 1970 for the issue of a writ of 
mandamus restraining the State from 
proceeding further with the acquisition 
of the land in question. The validity and 
the bona fides of the acquisition were 
questioned on several grounds, but the 
only point which was stressed before 
Palaniswami J. who disposed of the writ 
petition. and before us in the writ ap- 
peal is that the object of the acquisition 
offends Art. 17 of the Constitution- of 
India, which provides that untouchability 
is abolished and its practice in any form 
js forbidden. The contention of the writ 
petitioners (appellants) is that the pro- 
posal of the Government is to acquire 
land for the purpose of forming a Hari- 
jan colony and it virtually amounts to 
segregating the Harijans in the locality 
and that would amount to practising 
untouchability. Taking the class of Harix 
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jans in the locality as a group and pro- 
viding a house colony for houses to be 
built by them would result in perpetuat- 
ing the unhealthy and vicious practice 
of untouchability, which is expressly for- 
bidden under Art. 17. Palaniswami J. 
did not accept this argument and hence 
this present writ appeal. 

2. Learned counsel for the appel- 
lants relied upon the Bench decision of 
the Bombay High Court reported in 
Jagwant Kaur v. State of Bombay. AIR 
1952 Bom 461, in which it was held that 
the action of the State Government in 
requisitioning a land under Section 5 of 
the Bombay Land Acquisition Act, 1948, 
for construction of a colony for the 
benefit of only Harijans is of a discrimi- 
natory nature and violative of Art. 15 
(1) of the Constitution. The Bench held 
that. undoubtedly, providing housing ac- 
commodation for Harijans who are 
in a bad economic condition would be a 
laudable object, but there was no reason 
why that laudable object should be con- 
fined to Harijans alone when there are 
people belonging to other communities 
who are equally in the same sad plight. 
That decision was rendered before the 
Constitution (first Amendment) Act of 
1951 introduced sub-clause (4) to Art. 15 
which is in these terms:— 


“S. 15 (4). Nothing in this Article 
or in clause (2) of Art. 29 shall prevent 
the State from making any special pro- 
vision for the advancement of any so- 
cially and educationally backward clas- 
ses of citizens or for the Scheduled Cas- 
tes and the Scheduled Tribes.” 


After this amendment, there is no scope 
for the argument that any scheme under- 
taken for improving the conditions of 
living of Harijans is discriminatory. In- 
deed, Chagla, C. J. who delivered the 
judgment of the Bench of the Bombay 
High Court has observed (in para 4 of 
the judgment) that it is to avoid this 
charge of discrimination in favour of 
Harijans as offending Art, 15, that the 
Constitution had to be amended and 
that after the amendment, it would be 
possible for the State to put up a Hari- 
jan colony in order to advance the inte- 
rests of the backward class. We may 
refer to the Bench decision of the Kerala 
High Court reported in Moosa v. State 
of Kerala, AIR 1960 Ker 355, in which 
it is stated that the term ‘public pur- 
pose’ in the Land Acquisition Act is used 
in an elastic sense and that any scheme 
which has the object of achieving public 
prosperity, public welfare and public 
convenience and a scheme to acquire 
land for providing housing accommoda- 
tion for Harijans cannot be challenged 
on the ground that it is not for a public 
purpose or as offending Art. 15, after the 
amendment was made introducing the 
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sub-clause (4), Learned counsel. there- 
fore, did not pursue this line of argu- 
ment that it was not an acquisition for 
a public purpose, but he only stressed 
the point that, even though it is a laud- 
able object the acquisition, in its effect, 
will result in segregation of Harijans. 
amounting to practising untouchability, 
which is forbidden under Art, 17. We 
see no substance whatsoever in this con- 
tention. The word ‘practice’ in Art. 17 
is used to connote the mischievous sense 
or the unhealthy aspect of the practice 
ie. what is forbidden is that a particu- 
lar community shal] not be subjected to 
any disability like restriction with re- 
gard to public shops, restaurants, hotels 
and places of public entertainments or 
the use of wells, tanks, bathing ghats, 
roads etc. and that they should also 
have the right to enjoy all the ameni- 
ties like any other citizen. What is pro- 
hibited under Art. 17 is singling out the 
Harijan community for hostile treet- 
ment, as a socially backward community 
and not entitled to be treated on par 
with other citizens. Art. 17, by no pro- 
cess of reasoning. could be held to pro- 
hibit the State from introducing and 
evolving a scheme which improves their 
conditions of living and also will secure 
all the amenities mentioned above for 
the benefit of the Harijans. To say that 
any scheme in which the State takes a 
particular interest to improve the lot of 
the Harijans would amount to practising 
untouchability resulting in segregation. 
would defeat the very purpose of the 
Articles in the Constitution like Art, 15. 
Art. 15 (4). Art. 16 (4) and other Articles 
dealing with the directive principles of 
the State. The idea of the State is not 
to segregate and single out the Harijans 
as a class for hostile and discriminatory 
treatment; it is just the reverse of it. 
The instant case is the best example of 
the laudable scheme which the Govern- : 
ment has undertaken, The place where 
the Harijans in Sorathur are living is 
in a low level, much lower than the land 
where the caste Hindus are living. Be- 
cause the Harijans quarters are in a 
lower level, lower than the adjoining 
Hindu quarters during the rainy season 
water stagnates in the surrounding 
fields and renders the colony damp and 
most unhygienic to the Harijans to live 
there, and it is to improve the condi- 
tions of the Harijan residents of the lora- 
lity that the Government has under- 
taken the proposal to acquire the land. 
It will be simply meaningless to say 
that such a scheme involves practising 
of untouchability. Further. the fact that 
the Government acquires land for pro- 
viding a colony for the Harijans does 
not mean that the Government had 


committed itself that no: other person 


460 Mad. [Prs. 1-2] P. M. V. Co-op. Credit Society v. Jt. Regr., Co-op. Society 


would be allotted house sites in the land 
acquired, It may be that the members 
of the other community may also be 
allotted sites if either there is surplus 
land or even for other reasons. The ob- 
ject of the acquisition is to promote the 
interests and the welfare of the Hari- 
jans who are living in a place which is 
not healthy and is unhygienie and to 
orovide better amenities. The result is 
the writ appeal fails and is dismissed, 


Appeal dismissed. 


AIR 1973 MADRAS 460 (V 60 C 144) 
RAMAPRASADA RAO, J. 


The Committee of Management of 
the Padanthalu Moodu Village Co-ope- 
rative Agricultural Credit Society by its 
President K. Gengatharan, Petitioner v. 
Joint Registrar of Co-operative Societies 
Tirunelveli and others, Respondents. 

Writ Petn. No. 1982 of 1971, 
9-4-1973. 

Index Note:— (A) Tamil Nadu Co- 
operative Societies Act (1961), S. 72 (1) 
(b) — Supersession of Society — Con- 
sultation with financing bank under 
sub-section (6) necessary — Resolution 
of bank is no substitute — No material 
to show satisfaction of Registrar about 
unsatisfactory working of society — Su- 
persession under sub-section (1) on the 
basis of resolution without consultation 
is illegal. AIR 1970 SC 992, Foll. 


D/- 


(Para 3) 
Cases Referred: Chronological Paras 
AIR 1970 SC 992 = (1971) 1 SCR 


227, Joint Registrar of Co-opera- 
tive Societies, Madras v. Raja- 
gopal 
K. K. Venugopal for G. S. Thambi 
and P, Chidambaram, for Petitioner; M. 
Shakir Ali for T. Sathiadev, Asst. Govt. 
Pleader and P. Sam, for Respondents. 


ORDER :— The petitioner-society is 
aggrieved by the order of the first res- 
pondent dated 11-6-1971, in and by which 
the first respondent dissolved the peti- 
tioner-saciety under Section 72 (1) (a) of 
the Tamil Nadu Co-operative Societies 
Act. 1961 and appointed a special officer 
to manage the affairs of the Society. In 
or about October 1969, the second res- 
pondent. feeling doubtful about the pro- 
per administration of the petitioner- 
society, directed an inquiry under Sec- 
tion 65 of the Act. whereby the working 
and financial condition of the petitioner- 
Society was sought to be investigated. 
Further processing of the enquiry which 
was started in October 1970. was cancel- 
led, and instead an Inspector was ap- 
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pointed under Section 66 authorising him 
to inspect the books of the petitioner- 
society and report as to the financial 
condition of the society and its werking. 


It is common ground that the Inspector - 


submitted such a report under Section 66 
of the Act only on 3-5-1971. The financ- 
ing bank of the petitioner-society is the 
Kanyakumari District Co-operative Cen- 
tral Bank Ltd.. Nagarcoil. They have 
been brought on record, since their pre- 
sence was felt necessary for a proper 
adjudication of the main issue that has 
cropped up in the instant case. Learned 
counsel for the financing’ bank says that 
the financing bank, independently and on 
its own volition, appointed an officer of 
its own -to go into the working of the 
society which was indebted to the bank 
and, after obtaining a detailed report 
from their officer who was specially ap- 
pointed for the purpose of investigating 
into the affairs of the petitioner-society, 
the financing bank resolved on 29-4-1971, 
that the affairs of the petitioner-society 
were not satisfactory and a request was 
made to the Registrar to dissolve the 
petitioner-society. A copy of this reso- 
lution was forwarded to the second res- 
pondent. It was on this that the second 
respondent started a further action under 
Section 72 of the Act. What the first 
respondent did was that, on the basis of 
the resolution of the financing Bank and 
without any more consultation with it, 
passed the challenged order superseding 
the society and appointed a special offi- 
cer to manage the affairs of the society. 
It is as against this action that the pre- 
sent writ petition has been filed. 


i The contention of Mr. Chidam- 
baram, learned counsel for the petitioner 
is, that the proceeding under Section 72 
of the Act being of a peculiar nature 
and indeed being one reflecting upon the 
integrity and working of a registered 
Society under the Act, every limb of the 
sub-section should be satisfied before a 
final order under Section 72(1) of the 
Act could be made. Developing this 
contention, it is said that there was no 
consultation made by the first respon- 
dent, when he took action under sub- 
section (1) of Section 72. as there does 
not appear on record that the Registrar 
consulted the financing bank to which 
the society was indebted. What is said 
is that the Registrar took it for granted 
that the report. in the nature of resolu- 
tion, forwarded by the financing bank. is 
by itself a substitute for the process of 
consultation which he should indepen- 
dently make under Section 72 (6) of the 
Act. Such an assumption, it is said, is 
not a thing expected of the statutory au- 
thority functioning under Section 72, 
which authority would ultimately issue 
an order of supersession against the 
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society complained of. Learned counsel 
for the financing bank, however, would 
state that, though there was no consulta- 
tion as such by the Registrar after he 
mooted action under Section 72 (1) (a) 
yet the communication of the resolution 
passed by the financing Bank on 29-4- 
1971, would sérve as sufficient hypothesis 
on which the Registrar could lay his hand 
to act finally under Section 72 (1) to 
supersede a registered Society. Learned 
Government Pleader says that, from the 
records; it is not clear whether the first 
respondent, before he took action under 
Section 72 (1) of the Act, consulted the 
financing Bank. But what appears in- 
stead is that the first respondent was 
satisfied, from the resolution of the 
financing Bank, that the affairs of the 
society were unsatisfactory. It is, there- 
fore. said that there was sufficient mate- 
rial for the first respondent to act and 
pass the challenged order. 


3. The formalities laid down in 
Section 72(1) of the Act are not empty 
requirements. They are not only statutory 
mandates but they serve a particular pur- 
pose, The Supreme Court in Joint Regi- 
strar, Co-operative Societies, Madras v. 
Rajagopal. AIR 1970 SC 992, has made it 
clear that, if the Registrar: acting under 
Section 72 is of the opinion that the ad- 
ministration and working of a registered 
Society is not satisfactory and if he en- 
tertains such a subjective satisfaction on 
objective materials noticed by him, then 
he has power to initiate action under 
Section 72 (1). But the Court laid down, 
more or less as a pre-requisite for the 
exercise of such power, that the statu- 
tory authority acting under Section 72(1) 
should consult the financing bank before 
final orders are passed. What consultation 
is contemplated under sub-section (6) of 
Section 72 does not evade analysis. Ob- 
viously, such consultation begins after 
the Registrar is subjectively satisfied on 
objective materials placed before him 
that a prima facie case has been made 
out for the purpose of superseding the 
co-operative society. It is only at that 
point of time that the necessity for con- 
sulting the financing bank arises. This 
has been held to be a mandatory require- 
ment by the highest Court of the land. 
Such a consultation, therefore, cannot be 
avoided. Though consultation is not 
equivalent to concurrence yet there must 
be material on record to show that, after 
the Registrar entertained an opinion 
about the unsatisfactory working of a re- 
gistered society, he should consult the 
financing bank to whom the society is 
indebted, before he finally passes an 
order of supersession under Section 72 of 
the Act. In the instant case the Regis- 
trar was apparently of the view that the 
communication, sent by the financing 
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Bank to the effect that it has resolved to 
advise the Registrar to ‘dissolve the 
society, is by itself sufficient information 
for him to dispense with the necessary 
mandate regarding consultation envisaged 
in Section 72 (6) of the Act. I do not 
think that the first respondent could dis- 
pense with such a pre-requisite for the 
exercise of power by assuming that the 
resolution of the financing Bank by it- 
self is sufficient and that he could dis- 
pense with consultation in the matter 
with the financing bank. though he was 
aware that it was a compulsory requi- 
site in law. It is not difficult to perceive 
of cases where the financing Bank, day 
in and day out, complains to the Regis~_ 
trar about the unsatisfactory working of 
a registered society and might even indi- 
cate its mind through a resolution, which 
also serves the same purpose. These re~- 
solutions which are letters of complaint 
forwarded by the financing Bank to the 
Registrar as statutory authority under the 
Act, subserve no purpose other than 
putting into the mind of the Registrar 
that circumstances have arisen for the 
Registrar to act and form an opinion as 
to the necessity to continue the society 
as a body cognizable under the provi- 
sions of the Act or to supersede by ap- 
pointing a special officer to administer 
the affairs of the society. The resolution 
of the financing bank, as in the instant 
case. and such other information which 
the financing Bank may give to the Re- 
gistrar serve the same purpose of pro- 
viding information to the Registrar to 
form an opinion as to that particular at- 
cused society. As a matter of fact, the 
Registrar himself, in the instant case, 
called for such a report from his Ins- 
pector by taking action under Section 66. 
The report came to him only on 3-5- 
1971. He had not, therefore, on his file 
any data for him to form an unbiased 
opinion about the working of the society. 
In those circumstances it cannot be said 
that the resolution passed by the financ- 
ing bank prior to the date of submission 
of the report by the Inspector, acting 
under Section 66 could be a substitute 
for the consultation which the Registrar 
is expected to have by way of a legal 
necessity. before he could -take action 
under Section 72 (1) of the Act. I am, 
therefore, of the view that the statutory 
to consultation under 
Section 72 (6) of the Act has not been 
done in the instant case. It is only. in 
the show cause notice given to the peti-« 
tioner, that the first respondent, for the 
first time, stated that there was a resolu- 
tion of the financing Bank recommend- 
ing dissolution of the society and that he 
was also inclined to act upon it, This 
attitute of the first respondent cannot 


be said to be quite in consonance with 
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the requirements of law and, particular- 
ly, the mandate enunciated in Section 72 
(6) of the Act. The Supreme Court in 
AIR 1970 SC 992 at page 996 observed as 
follows— 

“The requisite opinion has indisput- 

ably to be formed honestly and after 
applying his mind to the relevant mate- 
rials before him; the only condition pre- 
cedent for taking action under Sec, 72 
(1) 1s that the Registrar must consult 
the financing bank to which the society 
is indebted.” 
There has not been a consultation in at 
all in the instant case. But, on the 
other hand, the information forwarded 
by the financing Bank and the resolution 
which it passed on a report which it ob- 
tained from its employee were held to 
be sufficient to dispense with the require- 
ment of consultation contemplated under 
Section 172 (6). j 

4. As there is, therefore, an error 
apparent in the order challenged., the writ 
petition is allowed. There will be no 
order as to costs. But it is open to the 
first respondent to take further action, 
if he so chooses after consulting the 
RIR Bank in a manner known to 
aw. 

Petition allowed. 


AIR 1973 MADRAS 462 (V 60 C 145) 
RAMAPRASADA RAO, J. 

K. V. Viswanathan, Petitioner v. The 
Collector of Central Excise, Madras, Res- 
pondent. ' 

Writ Petn. No. 11 of 1973. D/- 3-4- 
1973. : 


Index Note:— (A) Central Excise 
Rules, Rule 140 — Licence fer private 
warehouse — It cannot be denied solely 


on the ground that similar licences 
issued to applicant’s father and mother 
were misused by them in the past. 

, ' (Para 4) 

S. Mohan and D. Raju, for Peti- 
tioner; 5S. Jagadesan, for K. Parasaran, 
for Respondent. 

ORDER :— The petitioner, who ap- 
plied for a licence to warehouse excisable 
commodities and goods. aggrieved by the 
order of refusal made by the Collector 
of Central Excise who is the licensing 
authority, has come up to this Court for 
the issue of a writ of certiorari to quash 
fiis order dated 21-12-1972. On 19-4-1972, 
the petitioner applied for the grant of 
what is known as A. L. S, licence for 
keeping a private warehouse for the 
storage of excisable goods on which duty 
has not been paid. On 1-11-1972. the 
petitoner was confronted with a show 
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cause notice by the respondent as to why 
his application for the grant of a licence 
should not be rejected on various 
grounds, which I shall presently ad- 
vert to. The petitioner replied on 
7-11-1972, characterising many of the 
objections raised as not directionable and 
Sought, again, for the grant of the 
licence. By the impugned order the res- 
pondent rejected the application for the 
grant of the licence. 


2. The petitioner’s case is that he 
has complied with all the formalities 
which are to be observed in connection 
with an application for the erection of a 
private warehouse and the reasons given 
by the Collector in the challenged order 
are extraneous and irrelevant and in that 
context, he complains that the order poses 
an error apparent or an apparent error 
of law. The respondent, on the other 
hand, would state that having regard to 
the irregular keeping of such a ware- 
house by the petitioner’s father at one 
time and his mother at another time. the 
Collector felt that in public interest the 
licence should not be granted to the 
petitioner, for it was expected that the 
actual licencee would be the father of 
the petitioner and not the petitioner who 
has not even appeared at the time of the 
elie of the application by the Col- 
ector, 


3. It is, no doubt, true that the 
primary considerations, which weighed 
with the Collector in rejecting the appli- 
cation for the grant of a licence to have 
a private warehouse did not reflect upon 
the character or integrity of the peti- 
tioner. What is stated in the order chal- 
lenged is that the petitioner’s father, 
when he was a private licemcee, irregularly 
kept the warehouse resulting in loss of 
revenue to the State. Such irregularities 
resulted in the cancellation of the licence 
granted to the petitioner’s father. Later, 
when a similar licence was granted in the 
name of the plaintiff's mother, such ir- 
regularities repeated themselves. On ac- 
count of the previous conduct of the 
ancestors of the petitioner. the licence 
was refused to the petitioner. It is 
stated that the respondent has a discre- 
tion in the matter, and. as the petitioner’s 
parents who sought for such a licence 
did not behave properly, the apprehen- 
sion in the mind of the Collector was 
that the son also would follow suit. 


4, The only question to be consi- 
dered is whether the grant of a licence 
under Rule 140 of the Central Excise 
Rules is vested in the Collector without 
any guidelines therefor and if there is 
an arbitrary or capricious exercise of 
such power, the Court’s hands could not 
reach such actions and correct them if 
it is necessary, Under Rule 140, no 
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doubt, the Collector has the discretion, 


to grant licences for the creation of pri- 
vate warehouses for the storage of excis- 
able goods. But, while considering such 
applications, he could direct the appli- 
cant to furnish a bond in the proper 
form with such surety or sufficient secu- 
rity in such amounts and under such 
conditions as the Collector approves, 
binding himself to pay the duty on the 
goods deposited therein or for the due 
and safe removal of such goods from one 
part*or division of the warehouse to any 
other part or division of the same ware- 
house or to any other warehouse and for 
the due observance of the terms, condi- 
tions and requirements of the Act and 
the Rules made thereunder. Prima facie 
it does not appear to me that the Collec- 
tor considered this application in the 
light of the prescriptions laid down in 
Rule 140. He was concerned, at all times, 
with the irregularities committed by the 
parents of the petitioner and ultimately 
he concluded that, in public interest. the 


petitioner should not be vested with the - 


grant. He speculated when he stated 
that the business might actually be car- 
ried on by the father of the petitioner. 
There is no basis for this contention. In 
any event, the discretion vested in the 
Collector in the matter of the grant of 
such licence should be exercised judici- 
ously and discretely too, but not caprici- 
ously and on a hypothesis which may not 
always prove to be true. Merely be- 
cause the father and the mother did act 
against law or committed acts which 
were prima facie irregular, there is no 
presumption either in the personal law 
of the parties or the law of the land that 
such irregularities would be repeated by 
the children of such parents. This as- 
sumption that the child also would be 
as bad as the parents, if the parents 
were. at all, bad is not of general im- 
port. The Collector could have tested 
the integrity of the petitioner by direct- 
ing the petitioner to comply with the 
conditions internally prescribed by the 
rule itself to ensure good behaviour on 


the part of the licencee. No such at- 
tempt has been made. The respondent 
rejected the application on capricious 


considerations and, I do not think, that 
the application made by the petitioner 
was considered in a manner known to 
law. Whilst, therefore. removing the 
order as prayed for, I direct the res- 
pondent to restore the application made 
by the petitioner to file and deal” with 
it in accordance with law and in the light 
of the judgment as above, and particular- 
ly. bearing in mind the various limbs 
of Rule 140. which, by themselves. en- 
sure good behaviour on the part of the 
licencees, The writ petition is allowed 
accordingly. There wiil be no order as 
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to costs. The Collector of Central Ex- 
cise shall dispose of the application 
within six weeks from the date of re- 
ceipt of this order. 

Petition allowed. 


AIR 1973 MADRAS 463 (V 60 C 146) 
MAHARAJAN, J. 


B. K. Muthukrishna Sakthivel Vana- 
varayar. Appellant v. M/s. Somasunda- 
ram Mills (P.) Ltd. and another, Respon- 
dents. 


A. A. O. No. 344 of 1971. D/- 30-3- 
1973, against order of Sub. J.. Devkottai 
in E. A. No. 546 of 1970. 

Index Note:— (A) Companies Act 
(1956). Section 391 — Scheme under — 
Does not affect rights of creditor against 
sureties for debts of the Company. 

Brief Note:— (A) Thus where the 
plaintiff had obtained a decree against a 
surety and the company jointly and 
severally. it was held that the creditor 
could not pursue execution proceedings 
against the company but that there was 
no embargo whatsoever for proceeding 
against the surety who had entered into 
a contract of guarantee. The scheme by 
itself did not release him from his liabi- 
lity under the decree to pay the decretal 


amount. AIR 1970 SC 1973. Relied on. 
(Paras 2, 4) 
Cases Referred: Chronological Paras 


AIR 1970 SC 1973 = (1970) 2 SCR 
462, Punjab National Bank v. 


B. C. Mills 
1937 Ch 549 = 106 LJ Ch 365, Re: 
Garner’s Motors Ltd. 


A. C. Muthanna, M. Subramanian 
and Vibhishnan, for Appellant, 


JUDGMENT :— This is an appeal 
against the order of the learned Sub- 
ordinate Judge, Devakottai, holding that 
the decree-holder is not entitled to exe- 
cute the decree obtained by him against 
the second judgment-debtor. The appel- 
lant B. K. Muthukrishna Sakthivel Vana- 
varayar instituted a suit in O. S. 178 of 
1969 on the file of the Sub-Court, Coim- 
batore, for the recovery of a sum of 
Rs. 18,650 being the principal and inte- 
rest due on a fixed deposit receipt dated 
20-11-1967 under which the first defen- 
dant Messrs. Somasundaram Mills (P.) 
Ltd.. Coimbatore, received a deposit of 
Rs. 15,000 belonging to the plaintiff re- 
turnable within a period of one year 
ending with 17-6-1968 The plaint aver- 
red that on 20-11-1967, P. 5. S. Soma- 
sundaram Chettiar. the second defendant, 
who was the Managing Director of the 
first defendant company. gave a letter to 
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the plaintiff guaranteeing payment of the 
amount covered by the fixed deposit re- 
ceipt in the event of the first defendant 
failing to repay the amount due after 
maturity of the fixed deposit receipt. and 
that despite repeated demands, both the 
defendants defaulted to pay. whereupon 
the suit was filed by the plaintiff on 31-1- 
1969. Defendants 1 and 2 were repre- 
sented by counsel and when the matter 


came up before Court on 3-6-1969 Thiru ' 


K. N. V. Ramani advocate for defen- 
dants 1 and 2 made an endorsement on 
the plaint submitting to a decree and the 
learned Principal Subordinate Judge, 
Coimbatore. passed a decree in the fol- 
lowing .terms— 


1.: That the defendants do jointly and 
severally pay to the plaintiff the sum of 
Rs, 18,650 with subsequent interest on 
Rs. 15,000 at 6 per cent per annum from 
the date of suit till date of payment of 
decree amount and do also pay to the 
plaintiff the sum of Rs. 1,717-75 being the 
cost of this suit as taxed. 

2. That the defendants be and here- 
by are granted six months time for pay- 
ment of the decree amount. 

The time for payment fixed in the 
decree expired on 3-1-1970. Sometime in 
January 1970. Somasundaram Mills (P.) 
Ltd., filled Company Petn. No. 31 of 1970 
on the Original Side of this Court pray- 
ing that the compromise arrangement set 
out in that petition be sanctioned by the 
Court so as to be binding on all the. un- 
secured creditors of the company (except 
statutory creditors). By order dated 
15-9-1970 Palaniswamy. J. sanctioned the 
scheme of compromise entered into be- 
tween the creditors of Somasundaram 
Mills (P.} Ltd.. and the other persons 
interested in the company. The effect 
of the compromise was to enable the 
coOmpanv to pay its creditors including 
depositors in stated instalments. Under 
the scheme of compromise the company 
was liable to pay the first instalment 
within 3 months from the date on which 
the High Court sanctioned the scheme, 
that is to say, by 15-12-1970. The de- 
eree-holder in O. S. 178 of 1969 has not 
So far received a pisa towards his de- 
cree, either from Somasundaram Mills 
(P.) Ltd., the first defendant or Soma- 
sundaram Chettiar, the second defen- 
dent. Consequently the decree-holder 
got the decree transferred from Coimba- 
tore Sub-Court to Devakottai Sub-Court 
and filed E. P. 95 of 1970 for attachment 
and sale of the properties of the second 
defendant in execution of the decree ob- 
tained by him. This execution petition 
was, filed on 2-12-1970 but was returned 
by the office for rectification of certain 
defects. After rectification. the decree- 
holder represented the execution peti- 
tion on 7-12-1970. On the same day. the 
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first- and the second judgment-debtors 
were vigilant enough to file E. A. 546 of 
1970. whereby they asked the Court to 
dismiss or terminate the above execu- 
tion proceeding on the ground that the 
scheme framed by the High Court in 
Company Petn. No. 31 of 1970 was bind- 
ing on the decree-holder as well and, that 
the decree-holder could claim payment 
only in accordance with the provisions of 
the scheme for instalment payments. It 
was further contended that the terms of 
the decree, which the appellant had ob- 
tained, stood modified in conformity with 
the terms of the payment prescribed 
under the scheme and that the decree 

must therefore be read in conjunction 
with the scheme order and as modified 
by the scheme order. It was also con- 
tended by the judgment-debtors that the 
decree-holder had absolutely no right to 
execute the decree for the entire amount 
decreed and that the execution petition 
was, therefore, liable to be dismissed. 
This contention found favour with the 
learned Subordinate Judge who relying 
upen Section 391 (2) of the Companies 
Act. 1956, held that even though the de- 
cree had been passed jointly and several- 
ly against the second judgment-debtor, 
he was only a guarantor, and that the 
decree-holder was not entitled to execute 
the decree against him in view of the 
scheme sanctioned by the High Court, 
Madras, in Company Petn. No. 31 of 1970. 
Section 391 of the Companies Act runs 
as follows— 


1. ‘Where a compromise or arrange- 
ment is proposed— 

(a) between a company and its cre- 
ditors or any’class of them; or 


(b) between a company and its mem- 
bers or any class of them; the Court may, 
on the application of the company ‘or of 
any creditor or member of the company, 
or in the case of a company which is 
being wound up. of the liquidator, order 
a meeting of the creditors or class of 
creditors. or of the members or class of 
members, as the case may be, to be call- 
ed. held and conducted in such manner 
as the Court directs. 


(2) If a majority in number’ repre- 
senting three-fourths in value of the 
creditors. or class of creditors, or mem- 
bers, or class of members. as the case 
may be, present and voting either in per- 
son or, where proxies are allowed, by 
proxy, at the meeting. agree fo any com- 
promise or arrangement. the compromise 
or arrangement shall, if sanctioned by 
the Court. be binding on all the credi- 
tors, all the creditors of the class, all the 
members, or all the members of the class, 
as the case may be. and also on the com- 
pany, or, in the case of a company which 
is being wound up, on the Hquidater and 


ccontributories of the company.” 
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2. In the present case, the meet- 
ing of the creditors of the company was 
held, at which a majority in number re- 
presenting three-fourths in value of the 
creditors agreed to the scheme of com- 
promise and the Court sanctioned the 
scheme. The scheme was no doubt fram- 
ed by the company as well as by the 
creditors of the company. The question 
arises whether the benefits extended to a 
debtor company under Section 391 of the 
Companies Act can be invoked by a co- 
debtor of the company. for the second 
judgment debtor in this case is only in 
the situation of a guarantor of the com- 
pany against whom a joint and several 
decree has been granted by a competent 
Court. There is nothing in the decree 
which suspends execution against the 
second judgment debtor till after the first 
judgment debtor had paid the whole or 
part of the decree amount. All that the 
decree says is that both the judgment- 
debtors shall be granted 6 months time 
for payment. The moment the prescribed: 
time terminated both of them would be~ 
come liable to pay the decretal amount, 
and if they’ defaulted, execution proceed- 
ings could be taken against them in ac- 
cordance with law. So far as the first 
judgment-debtor is concerned, it being 
a company, and it having invoked the 
jurisdiction of this Court under the Com-: 
panies Act, and entered into a compro- 
mise arrangement with its creditors, 
which was sanctioned by this Court, it 
can by virtue of Section 391 of the Com- 
‘panies Act. interdict execution by the 
ordinary Civil Court, because Section 392 
(1) says that where a High Court makes 
an order under Section 391 sanctioning a’ 
compromise or arrangement in respect 
of a company it (a) shall have power to 
supervise the carrying out of the com- 
promise or arrangement and (b) may. at 
the time of making such order or at any 
time thereafter, give such directions in 
regard to any matter or make such modi- 
fications in the compromise or arrange- 
ments as it may consider necessary for 
the proper working of the compromise: or 
arrangement, as under Section 391 of the 
Companies Act, what was sanctioned by 
the High Court would -be binding on all 
the creditors including the decree-holder 
in this case. The decree-holder could 
not, after the sanction of the Court of 
the scheme of compromise, pursue ex- 
ecution proceedings against the first de- 
fendant company in the ordinary Court 
of law. But so far as the second judg- 
ment debtor is concerned he is certain- 
ly not a company entitled to invoke the 
benefit of Section 391 or Section 392 of 
the Companies Act. He is independent- 
ly liable to pay the decretal amount be- 
cause the decree granted against him is 
a joint and several decree. 
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3 It was observed by the Supreme 
Court in Punjab National Bank v. B. C. 
Mills, AIR 1970 SC 1973, as follows— 


“We deem it necessary to observe 

that a binding obligation created under a 
composition under Section 391 of the 
Companies Act, 1956, between the com- 
pany and its creditors does not affect the 
liability of the surety unless the contract 
of suretyship otherwise provides. As ob- 
served in Halsbury’s Laws of England, 
Vol. 6. 3rd Edn. Article 1555 at page 771 
—"A Scheme need not expressly reserve 
the rights of any creditors against sure- 
ties for debts of the company. as such 
rights are unaffected by a scheme”. 
It was held in Re Garner's Motors Ltd., 
1937 Ch 549 that the scheme when sanc- 
tioned by the Court has a statutory ope- 
ration and the scheme does not release 
other persons not parties to the scheme 
from their obligations.” 


4, As the second judgment debtor 
had entered into a contract of guaran- 
tee with the plaintiff, and a decree has 
been obtained by the plaintiff against him 
and the company jointly and severally, 
there is no legal embargo against the 
decree-holder executing the decree 
against the second judgment debtor. 
The scheme, which was sanctioned by 
the company Court, does not release 
the second judgment debtor, who is a co- 
debtor of the company from his obliga- 
tion under the decree to pay the decretal 
amount. 


5. Consequently, I reverse the 
order of the Subordinate Judge and hold 
that the decree is executable, against the 
second judgment debtor, who figured as 
the second petitioner in E. A. No. 546 of 
1970. I direct the Court below to restore 
E. P. 95 of 1970 to its file and proceed 
with execution against the second judg- 
ment debtor. I may note that though the 
judgment debtors have been served, they 
have not appeared either in person or by 
counsel. In the circumstances, the ap- 
pellant will get half the costs of this ap- 
peal. 

Order accordingly. 


AIR 1973 MADRAS 465 (V 60 C 147) 


K. VEERASWAMI. C. J. AND RAGHA- 
VAN, J. 


T. A. S. Rathnam Bros., Petitioner v. 
The Commissioner of the Corporation of 
Madras. Respondent, 

Civil Revn. Petn. No. 1473 of 1971, 
D/- 13-3-1973, against order of Sm. C. ©. 
Madras, D/- 27-6-1970. 

, Index. ' Note:— (A) Madras City 
Municipal Corporation Act (4 of 1919), 
Sections 105 and 3 — Remission of a tax 
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on building — Can be granted in respect 
of a vacant part of a building also. 


Brief Note:— (A) The definition of 
‘building’ in Section 3 is inclusive and is 
not restricted to mean entire building 
but can be applied to a part of a build- 
ing also. Where a building consists of 
separate portions capable of letting out 
independently the tax is calculated on 
the annual value which the aggregate of 
rent fetched by each of such portions. 
The remission in tax can therefore be 
granted under Section 105 with respect 
to that portion of the building which had 
been separately let out and has fallen 
vacant. 1956 Andh LT 450, Relied on; AIR 
1970 Mad 507, Dissented from. 

(Paras 3, 4) 

Index Note:— (B) Madras City 
Municipal Corporation Act (4 of 1919), 
Section 347 — Rules under — Taxation 
Rules, Rules 4, 14 and 15 — Remission in 
tax — Whether a reduction within R. 4 
— Whether appellate Court can consider 
whether remission can be granted on un- 
occupied portion of the house. 


Brief Note:— (B) Property tax is 
assessed on the basis of annual value. 
When there is a decrease in the annual 
value resulting from vacancy remission 
is asked for. Therefore the petition to 
get remission or to reduce the tax on the 
ground that the building remained whol- 
ly or partially vacant or unlet is within 
the scope of Rule 4 and the appellate 
authorities can consider the question of 
granting remission on such portion under 
Rules 14 and 15. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1970 Mad 507 = (1970) 1 Mad 
LJ 395, Bhavani Devi v, Commr., 
Corpn, of Madras 

1956 Andh LT 450, K. V. Das v. 
Vijayawada Municipality 4 

V. C. Veeraraghavan, for M. D. 
Lakshminarasimhan, for Petitioner; G. V. 
Subramanyam for T. Chengalvarayan, for 
Respondent. 


K. VEERASWAMI, C. J.:— This 
matter comes before'`us for revision of 
an order of the Court of Small Causes. 
We are here concerned with ‘premises 
No. 30/31 Kumbalamman Koil St. Madras 
and property tax for the second half 
year of 1968-69. The premises consists 
of two floors, of which the first floor is 
in the occupation of the Joint Commer- 
cial Tax Officer’s Office on a rental of 
Rs. 300 per month and the ground floor, 
which is in two parts, has been rented 
out to the E. S. I. Corporation on a 
monthly rental of Rs. 125 and to the 
Madras Handloom Weavers’ Co-operative 
Society on a monthly rental of Rs. 700. 
The garages on the ground floor are said 
to have been used by the landlord him- 
self for the purpose of his business. The 
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total rental of the premises amounted to 
Rs. 1,125 per month and the owner’s por 
tion has been valued at Rs. 75 per month. 
On the basis of this valuation of the ren- 
tal, the tax was fixed. 


2. Before the Small Cause Court 
Judge, the correctness of the assessment 
based on the rents so derived from the 
various tenants was not in dispute. The 
landlord’s case, however, was that the 
portion of the ground floor. which was 
occupied by the Madras Handloom Wea- 
vers Co-operative Society, was lying 
vacant from 25-6-1968 and that, when he 
applied to the Corporation for re- 
mission of tax in respect of that portion 
during the vacancy, his request was not 
considered. The Taxation Appeals Com- 
mittee thought that it had no jurisdiction 
to consider a matter relating to Sec- 
tion 105 of the Madras City Municipal 
Corporation Act and that was also the 
view of the Small Cause Judge. In his 
view, the Court has no jurisdiction to ga 
into the matter whether remission can 
be granted or not for the portion un- 
occupied in the premises. He thought 
that his jurisdiction in appeal was con- 
fined to a challenge to the correctness or 
otherwise of the assessment of tax in 
respect of a particular property. Fur- 
ther. he held that, in view of Bhavani 
Devi v. Corpn. of Madras, - 1970-1 Mad 
LJ 395 = (AIR 1970 Mad 507) the owner 
of a building was entitled to claim re- 
mission of property tax only if the en- 
es building was vacant or remained un- 
et. 7 


3. We are inclined to think the 
view of the Small Cause Judge on both 
the matters cannot be sustained, Sec- 
tion 99 (1) of the City Municipal Corpo- 
ration Act authorises the Council by a 
Resolution to determine that a property 
tax shall be levied on the buildings and 
lands within the City. The components 
of property tax are also set out in that 
section. The tax shall be levied at such 
percentage of the annual value-of build- 
ings and lands as may be fixed by the 
council, Method of assessment has been 
laid down by Section 100. Under this 
provision, every building shall be as- 
sessed together with its site and other 
adjacent premises occupied as appurten- 
ances thereto, unless the owner of the 
building is a different person from the 
owner of such site or premises. What 
the annual value shall be has been 
stated. After dealing with general and 
special exemptions and stating that pro- 
perty tax is a first charge on the pro- 
perty. the Act goes on to deal with 
vacancy remission in Section 105. It 
says that. when any building. whether 
ordinarily let or occupied by the owner 
himself. has been vacant and unlet for 
thirty or more consecutive days in any 
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half year, the Commissioner shall remit 
sœ much not exceeding one half of such 
portion of the tax as relates to the build- 
ing only as is proportionate to the num- 
ber of days during which the building 
was vacant and unlet in the half year. 
Every claim for remission under sub-sec-~ 
tion (1) shall be made during the half 
year in respect of which the remission is 
sought or in the following half year and 
not afterwards. No claim for such remis- 
sion shall be entertained unless the owner 
of the building or his agent has previously 
thereto delivered a notice to the Commi- 
ssioner that the building is vacant and 
unless or that the building will be vacant 
and unlet from a specified date either in 
the half year in which notice is deliver- 
ed or in the succeeding half year. As to 
how ithe period in respect of which remis- 
sion is made is to be calculated’ has been 
indicated in the section. The expression 
‘building’ has been defined by Section 3. 
But it does not say what the building is, 
the definition being only an inclusive one. 
There is no indication in the definition 
itself whether a building as defined in- 
cludes a part of the building. But there 
is no particular reason why, when vacancy 
remission is provided for a building. it 
should be confined only to the building 
in its entirety and not extended to a por- 
tion of it as well. A building normally 
include a portion of the building unless 
it is specifically excluded. We are unable 
to see any indication in the definition 
of the expression ‘building’ to exclude 
a portion of the building. It is conceiv~- 
able that a building may be in separate 
portions which are capable of letting out 
independently. In that case. the annual 
value, which is the basis of property tax, 
will be calculated with reference to the 
rent fetched by each of such separate por- 
tions and the aggregate thereof. Logically, 
therefore. vacancy remission should ex- 
tend to each portion of such building, 
because the tax ison the building and; the 
tax being calculated on the annual value 
which is the aggregate of rent fetched 
by each of the portions. the remission 
may well be related to that portion of 
the building which has been separately 
let out and has been vacant. We do not 
suggest that, for the purpose of remission, 
the separate portion for which remission 
is asked for should have been let out and 
for a period it remained without letting 
out. Any portion which is vacant and 
duly notified will be eligible. in our 
opinion, for vacancy remission, subject 
of course, to the limits and conditions 
imposed by Section 105. 


4, Our attention has. however, 
been invited to 1970-1 Mad LJ 395 = 
AIR 1970 Mad 507. There, Ismail. J. took 
the view that on the language of Sec- 
tion 105 and Section 3 (4) defining ‘build- 
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ing’, it must be held that the owner of a 
building was entitled to a remission of 
property tax only if the building re- 
mained wholly vacant or unlet. He was 
of the view, that if any portion of the 
building was in occupation or let out, 
however small that portion might be, 
then the provisions of Section 105 were 
not attracted. With respect, we are un- 
able to concur with this view as to the 
scope of Section 105. The learned Judge 
referred to the definition of ‘building’ in 
the Madras Buildings (Lease and Rent 
Control) Act which included part of a 
building. But, there, the definition is an 
exhaustive one and it is not an inclusive 
one. Section 2 (2) of that Act says that 
a building means so and so But that is 
not the case in the City Municipal Cor- 
poration Act. There the definition is an 
inclusive one. We consider, therefore, 
that the definition of ‘building’ in Sec- 
tion 2 (2) bears no analogy which can be 
extended to a determination of the scope 
of the word ‘building’ as used in the City 
Municipal Corporation Act. On the other 
hand in K. V. Das v. Vijayawada Munici- 
pality, 1956 Andh LT 450, Umamahe- 
swaram, J. expressed the view similar to 
the one we are inclined to accept. The 
learned Judge said that the expression 
‘any building’ in Section 87 (1) might be 
read as including any portion of a build- 
ing and need not be construed as only 
meaning building in its entirety or as a 
whole. We agree with him that such a 
construction is not only natural on the 
plain language of Section 105, but also 
accords with equity and common sense 
The learned Judge, in support of the 
view, also referred to the fact that pro- 
perty tax is fixed on the annual value 
and the annual value is arrived at by 
taking into account the rent realised 
from the tenants and the realisable in 
respect of the portion occupied by the 
owner, if let out. We hold. therefore, 
that vacancy remission is admissible for 
a portion of a building as well which is 
vacant. provided. as we said the other 
statutory requirements for remission are 
satisfied. 


5. The other point is whether the 
question of remission is outside the scope 
of Rule 14 of the Taxation Rules in 
Schedule IV to the City Municipal Cor- 
poration Act. Part I in this schedule 
contains provisions common to taxes in 
general and Part 1-A has provisions as 
to assessment of the property tax. Rule 4 
provides that any person may. at any 
time not being less than thirty or more 
than sixty days before the end of a half 
year, move the Commissioner by revi- 
sion petition to reduce the tax to which 
he is liable for the forthcoming half year 
on the ground that the annual value of 
the property in respect of which the tax 
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is imposed has decreased since the assess- 
ment on the property was last made or 
revised. If an assessee is dissatisfied 
with the order passed by the Commis- 
sioner in respect of that matter, the 
objector may, under Rule 14. within the 
specified time, appeal against it to a Com- 
mittee called the Taxation Appeals Com~ 
mittee. The Taxation Appeals Commit- 
tee shall have all the powers of the Cen- 
tral Committee under sub-section (1) of 
Section 26 and the provision of sub-sec- 
tion (2) of that section shall apply to 
requisition made by the Taxation Ap- 
peals Committee, But this does nob 
touch upon the scope of an enquiry in 
the appeal. ` Under Rule 15, a further 
appeal is provided to the Small Cause 
Court against the decision of the Taxa- 
tion Appeals Committee. We agree with 
the contention for the Corporation that 
the scope of the appeals should be con- 
fined to the scope of the petition under 
Rule 4, namely, a revision petition to 
reduce the tax. It is contended for the 
Corporation that reduction of tax is 
something different from remission of 
tax. It is so in a certain sense. For in- 
stance, when assessment to property has 
been made on certain annual value, the 
assessee may ask for reducing the tax on 
the ground that the annual value of, the 
property, in respect of which the tax 
has been imposed, has decreased. That 
will be a case of request to reduce the 
tax. If reduction of tax is asked for on 
the basis that there is vacancy, and, 
therefore, to that extent the annual 
value has decreased, it may equally be 
a request for reduction of tax. In that 
case too, though what is asked for is 
remission, in effect reduction of tax is 
asked for. This is because the crux of 
the matter is property tax which is as- 
sessed on the basis of annual value. Re- 
mission is not given on an ex gratia 
basis. De hors vacancy, it is related to 
rent and, therefore, annual value. There 
is a decrease in the annual value result- 
ing from vacancy and, therefore, remis- 
sion is asked for. In other words, reduc- 
tion of tax is requested, because the basis 
for full property tax has undergone a 
modification on account of the change 
in the annual value. We are of opinion, 
therefore, that the.petition to get remis- 
sion or to reduce, the tax on the ground 
that the building remained wholly or 
partially vacant or unlet will be within 
the scope of Rule 4, and, therefore, also 
within the scope of Rules 14 and 15. 
The revision petition is, therefore, allow- 
ed with costs. The matter will go back 
to the Taxation Appeals Committee for 
fresh disposal. 


Revision allowed. 





Kuppammal v. Natarajan (K. Veeraswami C. J.) 


A. I. R- 
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K. VEERASWAMI, C, J. AND ° 
RAGHAVAN, J. 


T. Kuppammal. 
Natarajan and another, Respondents. 

Civil Revn. Petn. Nos. 1762 of 1968, 
1615 of 1969 and 2019 of 1971, D/- 13- 2- 
1973, to revise order of 1st Asst. Judge, 
City Civil Court, Madras. in S. R. No. 
11028 of 1968 (since Numbered as O. 8. 
No, 1117 of 1968.) 

Index Note:— (A) Madras Court Fees 
and Suits Valuation Act (1955), S. 40 (1) 
— Assessment of court-fee — Market 
value has to be the basis of assessment. 
AIR 1939 Mad 462 (FB), Followed. (Obi- 
ter). (Para 1) 

Index Note:— (B) Madras Court Fees 
and Suits Valuation Act (1955), Ss. 40 (1), 
50 — Plaint seeking redress only against 
improper allotment of property mort- 


gaged to the plaintiff — Court-fee is 
payable not under S. 40 (1). but under 
S. 50. (Para 2) 


Cases Referred: Chronological Paras 
AIR 1971 Mad 380 = 84 Mad LW 

728, Sengoda Nadar v. Dorai- 
sami Gounder 1 
(1970) 83 Mad LW 789, Arunachala- 
thammal v. Sudalaimuthu Pillai £ 
AIR 1939 Mad 462 = ILR (1939) 

Mad 764 (FB) Kutumba Sastri 

v. Sundarammal 
AIR 1935 Mad 863 = ILR 59 Mad 

240, Balireddi v. Abdul Satar 

V. Shyamalam for C. S. Rajappa, 

M. A. Sathar Sayeed. P. Guru Rama- 
chandran, for Petitioner; V. Gajapathi, 
A. Ibrahim Khan, Manika K. Ramalingam 
ana Addl. Govt. Pleader, for Respon- 
ents. 


K. VEERASWAMI, C. J.:— This re- 


_ ference relates to court-fee and made on 


the view that there is conflict of deci- 
sion on the interpretation of Section 40 
(1) of the Madras Court-Fees and Suits 
Valuation Act, 1955. In Arunachala- 
thammal v. Sudalaimuthu Pillai, (1970) 
83 Mad LW 789, Kailasam J. held that 
court-fee should be assessed on the value 
for which the document was executed 
and not on the. market value. In Sengoda 
Nadar v. Doraisami Gounder, (1971) 84 
Mad LW 728 = (AIR 1971 Mad _ 380) 
which was concerned with & suit for can- 
cellation of a sale deed, Sadasivam. J. 
considered that, in view of Kutumba 
Sastri v. Sundarammal. ILR (1939) Mad 
764 = (AIR 1939 Mad 462) (FB), a Full 
Bench decision, fee was exigible on the 
market value of the property covered by 
the document sought to be set aside. The 
instant case is of a plaint seeking to set 
aside a final decree in a partition suit, 
in which the property forming the secu- 
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rity of the mortgage in favour of the 
petitioner was not allotted to the mort- 
gagor, but to another sharer, The peti- 
tioner is set ex parte at the final decree 
proceedings. On the view we are inclin- 
ed to take as to the scope and effect of 
the plaint and the relief claimed therein, 
it may not be necessary to resolve the 
conflict between Arunachalathammal v. 
Sudalaimuthu Pillai, (1970) 83 Mad LW 
789 and Sengoda Nadar v. Doraisami 
Gounder, 84 Mad LW 728 = (AIR 1971 
Mad 380). But, since arguments have 
been heard by us, it seems that the 
view, namely, that court-fee should be 
paid on the market value of the subject- 
matter of the suit covered by a decree 
or document which prevailed in ILR 
(1939) Mad 764 = (AIR 1939 Mad 462) 
(FB). is the correct one. The language of 
Section 7 (iv-A) of the earlier Court- 
Fees Act is in pari materia with that in 
Section 40 (1) of the 1955 Act. The first 
part of the sub-section presents no diffi- 
culty, because it speaks of the value of 
the subject-matter of the suit which 
clearly means the market value. But the 
sub-section proceeds to say that the 
value of the subject-matter of the suit 
should be deemed to be so and so. If 


what is sought. to be cancelled is the 
whole of the decree or document, the 
basis for assessment of court-fee is the 
amount or value of the property for 
which the decree was passed or such 
document was executed, But. if a part 


of the decree or the document is sought 
to be cancelled, court-fee is to be paid 
on such part of the amount or value 
of the property. The language so em- 
ployed is intended to meet different 
situations, where decree and document 
of diverse character may be involved. 
Where the decree is a money decree or 
a charge decree, which is sought to be 
set aside. it presents no difficulty. Where 
the decree is property, equally it is easy, 
because in such cases the amount for 
which the decree is passed is the basis 
for assessment of court-fee. But in the 
case of a document when the sub-section 
speaks of value of the property for 
which the document was executed, prima 
facie it would appear that the basis for 
assessment of court-fee is the amount 
that has been mentioned in the docu- 
ment. But, on a closer scrutiny of the 
entire section, its intention is quite clear, 
especially in the light of the language 
tf a part of the decree or other docu- 
ment is sought to be cancelled, such. part 
of the amount or value of the property’. 
It will be illogical to hold that, if a part 
of the document is asked to be set aside, 
the market value should be the basis. 
But, if the whole of the document is to 
be set aside, it is the amount. which is 
mentioned in the document, is the value. 


Rajappan v. 
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The crux of the matter lies really in the 
first part of the sub-section, namely, the 
value of the subject-matter of the suit 
being the basis for assessing the court- 
fee. The deeming contemplated by it is 
not to convert the value into something 
different from the market value. The 
words ‘for which the decree was passed 
or other document was executed’ will 
have to be understood only in the sense 
of the value of the subject-matter being 
the basis for assessment of court-fee, 
which is the market value, That appa- 
rently was the view of Venkatasubba 
Rao, J. in Balireddi v. Abdul Satar, ILR 
59 Mad 240 = (AIR 1935 Mad 863), which 
Was accepted as the correct view by the 
Full Bench in ILR (1939) Mad 764 = 
(AIR 1939 Mad 462) (FB). 

2. In the instant case, however, it 
seems to us that the subject-matter is 
neither the property for which the 
mortgage was executed nor the mort- 
gage itself. The petitioner, as a mort- 
gagee, is not asking for the property. 
Nor does it relate to the mortgage, His 
grievance appears to be against the allot- 
ment of the property mortgaged to him 
to a person other than the mortgagor. 
That being the limited relief that the 


Natesan 


petitioner is interested in the suit, the 
subject-matter, namely, his grievance 
against the particular allotment, is not 


capable of market value, It follows that 
court-fee is not payable under Section 
40 (1). The provision that will be applic- 
able is Section 50. The court-fee paid by 
the petitioners in C. R. Ps. 1762 of “1968 
and 1615 of 1969 appears to be correct. 
The petitioner in C. R. P. 2019 of 1971 
will have two months’ time to pay the 
deficit court-fee.. There will be an order 
accordingly. No costs in any of the peti- 
tions. 

Ordered accordingly. 


AIR 1973 MADRAS 469 (V 60 C 149) 
VENKATARAMAN, J. ` 

Rajappan, Appellant v. Natesan and 
another, Respondents. 

Apneal Against Order No. 236 of 
1971, D/- 2-2-1973. 

Index Note:— (A) Civil P. C. (1908), 
O. 41, R. 27 (1) (b) (Madras Amendment) 
— Reception of additional evidence — 
Not a ground justifying an order of re- 
mand. (X-Ref:— O. 41, R. 23). 


Brief Note:-— (A) The appellate 
Court has to keep the appeal on file and’ 
dispose it of after taking the additional 
evidence either itself or directing the 
trial Court to take the additional evi- 
dence under O. 41, R. 28 C. P. C. AIR 
1948 Mad 348 and AIR 1949 Mad.394 and 
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(1970) 1 Mad LJ 205 and AIR 1972 Mad 
316, Relied on. (Para 2) 


Cases Referred: Chronological Paras 
AIR 1972 Mad 316 = (1971) 2 Mad 
LJ 330, Annamalai v. Narayana 
Swami Pillai 
(1970) 1 Mad LJ 205 = 82 Mad LW 
625, Sowdammal Alias Sundaram- 
mal v. Veerammal 
AIR 1949 Mad 394 = (1948) 2 Mad 
LJ 413. Chithiah Mudaliar v. 
Govinda Pandithan 2 
AIR 1948 Mad 348 = (1948) 1 Mad 
LJ 336, Telikicherla Kandala 
Sri Mannarayana Charyulu v. 
Koyalkandadai Bhavanacharyulu 2 


R. Rajagopala Iyer, for Appellant; 
R. G., Rajan and N. Muthuswami, for 
Respondents. 


ORDER :— This is an appeal by the 
first defendant against an order of re- 
mand, The suit was for declaration of 
title and injunction or in the alternative 
-for declaration and possession. The trial 
Court dismissed the suit. On appeal filed 
by the plaintiff by his power of attorney 
agent, the learned Subordinate Judge 
remanded the suit. The main basis for 
the remand was that an additional docu- 
ment was filed at the appellate stage. 
This was a copy of a mortgage deed of 
1928. In the plaint itself, it was stated 
that in that mortgage of 1928 the pro- 
perty involved in the present suit was 
also one of the items which were mort- 
gaged. That was relied upon as a piece 
of evidence to show that the plaintiff 
had title to the property in 1928 and 
that he was in possession. Under these 
circumstances, one would have expected 
him to have filed a registration copy of 
this mortgage deed in the trial Court 
itself and adduce necessary evidence to 
show that the suit property was also one 
of the items mortgaged. But the copy of 
the mortgage deed was not marked in 
the trial Court, It was tendered at the 
appellate stage saying that by inadvert- 
ence the plaintiff had omitted to mark 
it. The learned Subordinate Judge ad- 
mitted this evidence under Order XLI, 
Rule 27 (1) (c). In my opinion, however, 
that provision may not apply. The learn- 
ed Subordinate Judge does not find that 
without the help of this document he 
could not pronounce a satisfactory judg- 
ment on the evidence actually available, 
and there is no substantial cause. The 
reception of the additional evidence 
would, therefore, have to be considered 
under clause’ (b), The plaint itself refers 
to this as a material part of evi- 
dence, and it may be that the plaintiff 
failed to mark it because the original 
deed had been filed in the prior suit. It 
is an important document according 
to the plaint and hence I am 
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disinclined to disagree with the 
discretion of the learned subordi- 


nate Judge to give an opportunity to the 
plaintiff to adduce further evidence with 
reference to this document. But, it will 
have to be on heavier terms than those 
imposed by the learned Subordinate 
Judge. The only penalty imposed by him 
is that the plaintiff should bear the costs 
of suit of the first defendant in the trial 
Court upto that stage, irrespective of 
the result of the suit. I would go further 
and direct the plaintiff to bear the costs 
of the first defendant in the lower ap- 
pellate Court also, irrespective of the 
result of the appeal. 


2. The reception of the additional 
evidence, however, will not justify an 
order of remand. The appellate Court 
will have to. keep the appeal on file and 
dispose it of, after taking the additional 
evidence either itself or directing the 
trial Court to take the additional evi- 
dence under Order XLI, Rule 28, C. P, C. 
This has been pointed out in a number 
of decisions for instance, in Telikicherla 
Kandala Sri Manarayana Charyulu v. 
Koyal Kandadai Bhavanacharyulu, (1948) - 


1 Mad LJ 336 = (AIR 1948 Mad 348); 
Kanjur Sri Agneswaraswami Devasta- 
nam by its Superintendent Chithiah 


Mudaliar v. Govinda Pandithan, (1948) 
2 Mad LJ 413 = (AIR 1949 Mad 394): 
Sowdammal alias Sundarammal v., Vee- 
rammal, (1970) 1 Mad LJ 205 and Anna- 
malai v. Narayanaswami Pillai, (1971) 2 
Mad LJ 330 = (AIR 1972 Mad 316), The 
learned District Munsif considered the 
evidence available before him and came 
to some conclusion. There is no finding 
by the learned Subordinate Judge that 
his decree has to be set aside. Accord- 
ingly, the order of remand is set aside 
and the learned Subordinate Judge is 
directed to keep the appeal on his file 
and dispose it of according to law and 
in accordance with the observations in 
this judgment. The copy of the mort- 
gage deed may be admitted, because the 
original was filed in the previous suit, 
and evidence may be permitted to be 
adduced, just to show the identity of 
the property, that is to say, that the 
suit property was one of the items mort- 
gaged in 1928, and that the plaintiff was 
in possession. As for adverse possession, 
the learned Subordinate Judge will have 
to be satisfied that such additional evi- 
dence will be justified under the provi- 
sions of Order XLI, Rule 27. C. P. C. 
and I do not wish to say anything about 
it at this stage. 


3. The parties will bear their own 
costs in this appeal. 


Order accordingly. 
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€ ISMAIL, J. 

Narayanaru, Appellant v. 
mal and others, Respondents. 

Second Appeal No. 820 of 1970. D/- 
23-1-1973, against decree of Dist. J.. 
Kanyakumari at Nagarcoil in A. S. No. 
264 of 1967. 

Index Note:— (A) T. C. Jenmi & 
Kudiyan Act (1071 M.E.), S. 1 — Deed 
— Construction. (X-Ref:— Evidence Act 
(1872), S. 115 — Approbates and Repro- 
bates). 


Brief Note:— (A) Where the deed 
describes land as jenmom land and the 
parties deal with it on that basis with 
all the legal incidents attached thereto, 
it is not open to the parties to resile 
from that position and contend that the 
land concerned is not jenmom but land 
of some other type. (1929) 19 Trav LJ 
760 and S. A. 1000 of 1969, D/- 1-9-1972 
(Mad.). Followed. (Para 3) 

_ Index Note:— (B) T. C. Jenmi and 
Kudiyan Act (1071 M. E.). S. 1 — Kanom 
transaction — Whether irredeemable. 

Brief Note:— (B) In deciding the 
nature of a transaction the intention of 
the parties at the time they entered into 
the said transaction, has to be consider- 
ed and not whether either party to the 
transaction exercised the rights arising 
out of the transaction or not. 

Therefore -where the kanom docu- 
ment provides, for successive renewals, 
it is enough to make the transaction an 
irredeemable one and proof of either 
exercise of right of renewal or payment 
of the fee therefor is not necessary. 

(Para 4) 

Index Note:— (C) Madras (Transfer- 
red Territory) Jenmikaram Payment Abo- 
lition Act, 1964 (39 of 1964), S. 31 — Bar 
of jurisdiction of Civil Court. (X-Ref:— 
Civil Procedure Code (1908). S. 9). 

Brief Note:— (C) There is no provi- 
sion in the Act conferring exclusive 
jurisdiction to Settlement Officers to de- 
cide whether a particular piece of land 
is jenmom or not. In the absence of such 
exclusive jurisdiction, Section 31 cannot 
he invoked to bar the jurisdiction of the 
Civil Court to decide the character of 
the particular piece of land. (Para 6) 
Cases Referred: Chronological Paras 
(1972) S. A. No. 1000 of 1969, D/- 

1-9-1972 (Mad.), Ganapatia Pillai 

v. Karuthudayan Nadar 3, 4 
(1929) 19 Trav LJ 760, Madan Pad- 

manabha v. Krishna Narayanaru 3 

P. Ananthakrishna Nair, for Appel- 
lant; S. Padmanabhan, for Respondents 


JUDGMENT :— The plaintiff in O. S 
No. 137 of 1964 on the file of the court 
of Principal District Munsif, Padhaman- 
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bapuram, who succeeded before the trial 
Court and lost before the first appellate 
Court is the appellant herein. The suit 
was instituted (as seen from the plaint 
which was finally amended) for redemp- 
tion of an alleged othi under Ex. A-2 
dated 8-6-1094 M. E. The principal ques- 
tion that had to be considered by the 
courts below was whether the land in 
question was janmom land coming with- 
in the scope of the ‘Travancore Jenmi 
and Kudivan Act of 1071 M. E. as amend- 
ed in 1108 M.E. or is it a Sreepandava- 
raga land. The consequence of the land 
being jenmom land will be that the ap- 
pellant was not entitled to redemption 
and recovery of possession while if the 
land was Sreepandavaraga land the ap- 
pellant, would be entitled to recover 
possession thereof on redemption. The 
one other question that came to be con- 
sidered was whether the transaction 
under Ex. A-2 was an irredeemable one 
or redeemable one. Though the learned 
Principal District Munsif who disposed 
of the suit decreed the suit as prayed 
for, the learned District Judge of Kanya- 
kumari at Nagarcoil had on appeal re- 
weg the conclusion and dismissed the 
suit. 

2 The points that arise for con- 
sideration are (1) whether the land in 
question is jenmom land as defined in 
Jenmi and Kudiyan Act; (2) whether the 
transaction under Ex. A-2 was kanom 
and if so it was an irredeemable one or 
redeemable one and (3) whether the de- 
cision of the Assistant Settlement Officer 
under Ex. A-3 functioning under the 
Madras Act 39 of 1964. namely. 
Madras (Transferred Territory) Jenmi- 
karam Payment Abolition Act, 1964, 
holding that the land in question is not 
jenmom land. precluded the civil court 
from going into the question whether the 
suit land is a jenmom land or not. 


3. As far as the first part is con- 
cerned. I am clearly of the opinion that 
the contention of the appellant is abso- 
lutely untenable. It is admitted before 
me that Ex. A-2 refers to the land only 
as jenmom land. If Ex. A-2 has referred 
to the land as jenmom land and the 
parties to Ex. A-2 dealt with the pro- 
perty on that basis with all the legal 
incidents attached to it, it is certainly 
not open to the appellant subsequently 
to turn round and contend that the suit 
land is not jenmom land. A Bench of 


the Travancore High Court in Madan 
Padmanabha v. Krishna Narayanaru, 


(1929) 19 Trav LJ 760. while considering 
a similar question pointed out thus :— 
“If there is evidence to show that 
the property was at the time represent- 
ed to be jenmom and the transaction 
entered into on that basis. it is doubtful 
whether the plaintiff can resile from that 
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position and contend that the legal in- 
cidents of the Jenmom property are not 
claimable with respect to the mortgage 
holding.” 

After referring to the above observation 
of the Travancore High-Court, I have 
held in my judgment dated 1-9-1972 in 
S. A. No. 1000 of 1969 (Mad.)—Ganapatia 
Pillai v. Karuthudayan Nadar—that 
when the parties had treated the pro- 
perty as jenmom property with all the 
legal incidents attached thereto, it was 
not open to. them to go behind and con- 
tend that the property is not jenmom 
but Sreepandaravaga property. In this 
case, as I have already pointed out Ex. 
A-2 described the suit property as jen- 
mom property. though in the plaint the 
appellant contended that the property 
really was Sreepandaraga property. Hav- 
ing regard to the decision of the Tra- 
vancore High Court referred to and my 
decision in S. A. 1000 of 1969 (Mad.) 
I hold that in view of the description of 
the suit property as jenmom land in 
Ex, A-2. it was not open to the appel- 
lant to put forward the contention that 
the suit land is not a jenmom land but 
Sreepandavaraga land. 


4. As far as the second point is 
concerned, admittedly Ex. A-2 provides 
for a renewal at the end of 12 years. 
The question for consideration is whether 
it provided for one renewal at the end 
of the first 12 years from the date when 
Ex, A-2 came into existence or it pro- 
vided successive renewals at the end of 
every 12 years. The learned District 
Judge has referred to the provision con- 
tained in Ex. A-2 in this behalf and 
transliterated the same as follows:— 


“pandrandu samvalsaram  kazhinju 
koodumbol.” : 
In my judgment in S. A. 1000 of 


1969 (Mad.) referred to already. I have 
held that such a provision contemplates 
successive renewals at the end of every 
12 years. Mr. Ganapathisubramania Iyer, 
the learned counsel for the appellant, 
contends before me that a mere provi- 
sion for such successive renewals will 
not make the transaction irredeemable 
and there must be evidence to show that 
there was an actual renewal. I am un- 
able to agree with this contention. What 
has to be decided is as to what was the 
intention of the parties when they enter- 
ed into the transaction, namely, whether 
they intended that the kanom should 
be an irredeemable or redeemable one 
For finding out this intention. what is 
relevant is what the parties agreed upon 
at the time when they entered into the 
transaction and not whether one or the 
other party to the transaction exercised 
his rights arising out of the transaction 
or not. Therefore I am of the opinion 
that once the document provided for 
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successive renewals, it is enough to 
make it an irredeemable one and it is net 
necessary to prove either exercise of the 
right of renewal or actual payment of 
renewal fee in this behalf. 


5. As far as the third point is 
concerned, as I pointed out already, the 
argument is based upon the Madras 
(Transferred Territory) Jenmikaram Pay- 
ment of Abolition Act, 1964. Ex. A-3 is 
an order dated 25-9-1965 made in S. R 
51/65 by the Assistant Settlement Officer, 
Nagarcoil, purporting to be under S, 9 
of that Act. Sub-section (1) of Section 9 
of that Act states that where any per- 
son claims that any jenmom land in res- 
pect of which he is the jenmi or the 
kudiyan has not been included in the 
Register of Jenmikarams as in force on 
the date of the publication of this Act, 
he shall make an application to the 
Settlement Officer for inclusion of such 
jenmom land. The section authorises the 
Settlement Officer to conduct an enquiry 
and pass order directing the inclusion of 
the land in the register or rejecting the 
application. Against the order of the 
Settlement Officer an appeal is provided 
for under Section 17 to the ‘Tribunal, 
Section 31 (1) of the Act says that any 
order passed by any officer the Board 
ef Revenue or other authority or any 
decision of the Tribunal or the High 
Court under this Act in respect of mat- 
ters to be determined for the purposes 
af this Act shall, subject to any appeal 
or revision provided under this Act, be 
final. Sub-section (2) states that no such 
order or decision shall be liable to be 
questioned in any court of law. 


6. Mr. Ganapathisubramania Iyer, 
the learned counsel for the appellant, 
contends that notwithstanding the exist- 
ence of Ex. A-3 order rejecting the claim 
of the respondent herein, the learned 
District Judge proceeded on the basis 
that since no appellate Tribunal has been 
constituted, Ex. A-3 order has not bes 
come fina] and therefore the learned 
District Judge was entitled to go into 
the question as to the character of the 
land and this conclusion of the learned 
District Judge is erroneous. No doubt it 
is true that in paragraph 10 of the judg- 
ment the learned District Judge refers 
to the fact that Ex. A-3 has not become 
final in view of the non-existence of a 
Tribunal as contemplated by Section 17. 
However, the learned District Judge has 
not rested his conclusion on this alone, 
He states in paragraph 15 of his judg- 
ment that the issue as to whether the 
suit land is jenmom land or not is noti 
an issue that could be decided by the 
Settlement Officer under Madras Act 39 
of 1964, In my opinion, this reasoning 
of the learned District Judge is fully 
justified. I have already referred to the 
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provisions contained in Section 9 (1) of 
¢he Act. No doubt, when acting under 
Section 9 (1), the Settlement Officer will 
have to incidentally consider whether 
the land with reference to which the ap- 
plication for inclusion in the Register 
has been made is jenmom land or not. 
However, there is no provision in the 





sion is final and cannot be questioned in 
any civil court. In the absence of any 
such exclusive jurisdiction conferred on 
the Settlement Officer to decide the 
question whether a particular piece of 
land is jenmom land or not, Section 31 


the character of the land. Hence I am 
clearly of the opinion that the learned 
District Judge was right in holding that 
the order of the Settlement Officer, Ex. 
A-3 cannot be said to be binding on the 
civil court and that the civil court was 
competent to go into the question whe- 
ther the land involved is jenmom land 
or not, Under these circumstances, no 
case has been made out for interference 
with the conclusion of the learned Dis- 
trict Judge and consequently this second 
appeal fails and is dismissed. No order. 
as to costs. No leave. 

Appeal dismissed. 
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Guruswami Asari and others, Appel- 
lants v. Raju. Asari and others, Respon- 
dents. 


Second Appeal No, 685 of 1969. D/- 
22-1-1973. 

. Index Note:— (A) Civil P. C. (1908), 
0. 20, R. 12 — Partition suit — Parties 
becoming co-owners by joint contribu- 
tion for setting aside revenue sale — 
Suit for partition by co-owner — Mam- 
tainability. 

Brief Note:— (A) Where A and B 
enter inta an agreement to contribute 
the deposits for setting aside the reve- 
nue auction of the properties originally 
standing in B’s name and to restore the 
same in B’s name for the benefit of 
both. A and B will be co-owners of the 
properties, notwithstanding the title 
deed standing in B’s name and, in case 
of dispute, A will be entitled to file a 
suit for partition and recovery of pos- 
session of his share of the properties as 
agreed between them. No suit for speci- 
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fic performance by A against B for exe- 
euting a sale deed is necesssry. AIR 1951 
Mad 547, Relied on. (Paras %, i0) 
index Note:— (B) Transfer of Pro- 
perty Act (1882), S. 45 —- Scone — S. 45 
does not deal with method oi crealing 
common ownership. ~- (Para i2) 
Cases Referred: Chronologica: Paras 
AIR i951 Mad 547 = (1950) 2 Mad 
LJ 611. Patur Venkataseshayya 
v. Dubagunta Subrahmanyam 10 


T. R. Srinivasan and K. Ramamurthi, 
for Appellants; D. C, Krishnamurthy., 
for Respondents. 


JUDGMENT :—The plaintiffs .in O. S. 
No. 339 of 1964 on the file of the court 
of the District Munsif of -Chingleput, 
who succeeded before the trial Court 
but lost before the first appellate Court, 
are the appellants herein. The suit was 
instituted by the appellants for partitior. 
and separate possession of 1/6th share tc 
each, of the suit properties under the 
following circumstancés. Ex. A-1 dated 
23-3-1958 is an agreement entered into 
between the appellants and the second 
defendant and his father, Ganapathi 
Asari, This document refers to the suit 
properties as belonging to the second 
defendant and his father, but proceeds 
to state that the patta in the Zamin 
estate for the suit properties stood in 
the name of all the seven persons who 
were parties to Ex. A-1 and that for 
arrears of kist for faslis 1361 to 1367, 
amounting to Rs. 601, the suit properties 
were sold by the Firka Revenue Inspec- 
tor, Cheyyur on 24-2-1958 and were 
purchased by one Kittu Iyengar of 
Maduranthakam. The agreement further 
states that for the purpose of having 
that sale cancelled, the appellants herein 
contributed Rs, 109 each amounting to 
Rs. 454 which they had paid to Gana- 
pathi Asari who had to contribute a sum 
of Rs. 109 himself Rs. 56 being the defi- 
cit amount for being deposited for hav- 
ing the sale cancelled and Rs. 53 being 
the amount required for expenses. The 
agreement also states that the amount 
should be deposited in the State Bank, 
Chingleput, on 24-3-1958 and the sale 
should be got cancelled. Another provi- 
sion contained in the agreement is that 
for the lands in question, Ganapathi 
Asari and the second defendant had ap- 
plied for patta to the Settlement Officer, 
Tiruvellore. and that as soon as those 
proceedings were over. the suit proper- 
ties should be divided into. six shares, 
that the appellants should get 1/6 share 
each, on payment of Rs. 50 by each of 
them, and that the remaining 1/6 share 
should belong to Ganapathi Asari end 
the second defendant. With reference te 
this partition, the document states that 
the parties to the document should get 
their shares from that day onwards 
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2. Ex. A-2 is a document dated 
15-3-1961, executed by the second defen- 
Jani alone after the death of Ganapathi 


Asari which verbatim reproduces the 
provisions of Ex. A-1. 
3 ït was on the basis of these 


documents that the appellants instituted 
the suit claiming partition as mentioned 
above, putting forward the contention 
that on their fulfilment of the condition 
of payment as contemplated by Ex. A-l, 
they became entitled to their respective 
shares in the suit properties. 


4. As against this case of the ap- 
pellants, the second defendant contend- 
ed that ħe was not a party to either Ex. 
A-I or A-2. that he continued to be the 
exclusive owner of the suit property, 
that the amount for having the revenue 
sale. set aside, was paid only by Gana- 
pathi Asari and not by the appellants 
and that, consequently, the appellants 


were not entitled to any share in the 
suit properties. 
5. The learned Additional Dis- 


trict Munsif, Chingleput. who tried the 
suit, came to the conclusion that the 
second defendant was a party to Exs. 
A-1 and A-2, that the amounts had been 
paid by the appellants as required by 
Ex. A-1 and that, consequently, the ap- 
pellants were entitled to the relief of 
partition prayed for by them, in this 
view, on 25-10-1966. he decreed the suit 
as prayed for. 

6. As against this judgment .and 
decree, the second defendant preferred 
an appeal and the same was disposed of 
by the learned Additional Subordinate 
Judge of Chingleput as A. S. 57 of 1967 
on 20th November, 1968. He concurred 
with the conclusion of the learned Dis- 
trict Munsif that Exs. A-1 and A-2 were 
executed by the second defendant. He, 
however, dismissed the suit holding that 
the proper remedy of the appellants was 
to institute a suit for specific perform- 
ance and not to file a suit for partition, 
straightway. It is the correctness of 
this conclusion that is challenged before 
me in the present second appeal by the 
plaintiffs in the suit. 

7. I may straightway mention 
one thing namely. that the finding of 
the courts below that Exs. A-1 and A-2 
have been executed by the second defen- 
dant in the suit is concurrent and hav- 
ing regard to the very nature of this 
finding. no serious argument was ad- 
vanced kefore me to challenge the same, 
by the second defendant, in the present 
second appeal. Once Exs. A-1 and A-2 
are found to have been executed by the 
second defendant, the question that arises 
for consideration is whether the appel- 
lants are entitled to institute the pre- 
sent suit for partition as claimed by 
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them or whether they are bound to file 
only a suit for specific performance ag 
contended by the second defendant and 
found by the lower appellate court, Be- 
fore proceeding to consider this ques- 
tion, the preliminary question that arises 
for consideration is whether the appel- 
lants have discharged the obligation im- 
posed on them under Ex. A-1, since, 
only if they had discharged their obliga- 
tion, they would be entitled to claim any 
relief based on Exs. A-1 and A-2. I have 
already referred to the terms of Ex.’ A-1 
which clearly show that the appellants 
have contributed their share of Rs. 109 
each for deposit with a view to have 
the sale set aside. Ex. A-3 is a challan 
dated 25-3-1958 for the deposit of the 
amount into the treasury for having the 
sale set aside. No doubt, the challan 
shows the payment in the name of Gana- 
pathi Asari. But I am clearly of the 
opinion that this does not affect the 
situation'in any way whatever. because 
the owners of the properties at the time 
when they were sold were Ganapathi 
Asari and the second defendant, and, 
very naturally the amount was deposit- 
ed in their name. The question is who 
contributed the amount? I have already 
referred to the terms of Ex. A-1, which 
expressly state that the contribution had 
already been made by all the parties for 
having the sale set aside and the amount 
was paid to Ganapathi Asari. and that 
the amount should be deposited in the 
State Bank of India, Chingleput. on 
24-3-1958. Ex, A-2 came into existence 
in 1961 and that also repeats the terms 
contained in Ex, A-1. Consequently. if 
the contribution had not been made by 
the appellants as required by Ex. A-1. 
Ex, A-2 would not have been in the 
terms in which it is prepared and would 
have definitely pointed out that the con- 
tribution was not made by the appel- 
lants. but the entire amount was paid 
by Ganapathi Asari. In view of the ab- 
sence of any such statement in Ex. A-2 
and in view of Ex. A-2 verbatim repro- 
ducing the statement contained in Ex. 
A-1., it is clear that the contribution for 
depositing the amount to have the reve- 
nue sale set aside was made by the ap- 
pellants as required by Ex. A-1. This 
conclusion derives further support from 


the fact that the challan Ex, A-3 was 
produced only bv the appellants. 
8. Then there remains the ques- 


tion as to the payment of Rs, 50 each as 
contemplated by Ex. A-1. In support of 
their claim that they had paid this 
amount also, the appellants produced Ex: 
A-4 dated 9-3-1962. it being a letter 
signed by the second defendant, ac- 
knowledging the receipt of Rs. 50 from 
each of the appellants. The second de- 
fendant in his evidence denied having 
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executed Ex, A-4. To prove Ex. A-4 the 
appellants examined P.W. 8. but the 
learned Additional Subordinate Judge 
rejected the evidence of P.W. 8 and came 
to the conclusion that the appellants had 
mot established that Ex. A-4 was execut- 
ed by the second defendant. I have 
compared the alleged signature of the 
second defendant in Ex. A-4 with his 
admitted signatures in his deposition be- 
fore the trial Court and in his written 
statement, and, having done so, I do not 
have the slightest doubt that Ex. A-4 
was executed by the second defendant. 
Apart from this, no motive whatever 
was alleged as to why the appellants 
should fabricate Ex. A-4. On the other 
hand. the denial of execution of Ex. A-4 
by the second defendant is on a par with 
his denial of the execution of Exs. A-1 
and A-2. Having regard to all these cir- 
cumstances there can be no doubt what- 
ever that Ex. A-4 was executed by the 
second defendant. If so it is clear that 
the appellants had. discharged their obli- 
gation of payment of the amounts men- 
tioned in Ex. A-1. 


9. The next question for consi- 
deration is whether by making the pay- 
ment as required in Ex. A-1. the appel- 
lants have become entitled to their res- 
pective shares in the suit properties so 
as to enable them to file a suit for parti- 
tion. Mr. D. C. Krishnamurthi the learn- 
ed counsel for the second defendant re- 
peatedly contended before me that the 
only remedy of the appellants was to 
file a suit for specific performance for 
compelling the second defendant to exe- 
cute a Sale deed in their favour and not 
to file a suit for partition. I am unable 
to accept this contention of the learned 
eounsel that the only remedy of the ap- 
pellants is to file a suit for specific per- 
formance. There is no provision what- 
ever in Ex, A-1 contemplating Gana- 
pathi Asari and the second defendant 
executing sale deeds in favour of the 
appellants. On the other hand. from 
what I have stated above, it is clear that 
Ex. A-1 proceeded on the basis that the 
parties became entitled to their respec- 
tive shares from the date of Ex. A-1 it- 
self, The actual statement in Ex. A-1 is: 

(Original in Tamil omitted—Ed.) 
This will. make it clear that Ex. A-1 did 
not contemplate the execution of any 
deed by Ganapathi Asari and the second 
defendant, but, on the other hand. pro- 
ceeded on the basis that the parties be- 
came entitled to their respective interest 
in the suit properties immediately. There- 
fore, the contention of the learned coun- 
sel for the second defendant, which 
found favour with the learned Subordi- 
nate Judge, that the only remedy of the 
appellants was to file a suit for specific 
performance, is untenable. 
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10. Arising from this, the real 
question for consideration is whether the 
suit for partition was maintainable. The 
terms of Ex. A-1 make it clear that the 
suit properties originally belonged to 
the second defendant and his father 
Ganapathi Asari but bv virtue of the 
revenue auction they: lost their title to 
the suit properties. Subsequently, when 
the revenue auction was set aside and 
the title was restored to them, it was 
not restored to them as exclusive owners 
of the property. but as persons holding 


the property for themselves as well as 
for the benefit of the appellants whol 
had contributed tc the deposit to be 


made for setting aside the sale and who 
were required to make other contribu- 
tions for getting their share in the pro- 
perties. As a consequence of setting aside 
the sale, Ganapathi Asari and the se- 
cond defendant became owners of the 
properties not in their own right and 
exclusively, but for themselves and for 
the benefit of the appellants. If so. the 
appellants became entitled to the pro- 
perty as co-owners along with the 
second defendant and Ganapathi Asari 
in respect of the shares mentioned in 
Ex. A-i and they could institute a suit 
for partition for working out their 
rights and separating their shares in thel’ 
suit properties. The decision of this court 
in Patur Venkataseshayya v. Dubagunta 
Subramaniam, (1950) 2 Mad LJ 611 
(AIR 1951 Mad 547) as to when a trans- 
action can be said to be benami, in a 
wav supports my conclusion. 


il If A, out of his own funds, 
purchases property in the name of B 
witheut intending tc make him the bene- 
ficial owner therecf, B will be the bena- 
midar and A will be the real owner. 
and, in the case of a dispute between 
the parties, A will be entitled to file a 
suit for recovery of possession of the 
property from B. Similarly, if A and B 
enter into an agreement to contribute 
the consideration for the purchase of ə 
property and to purchase the same in 
the name of B for the benefit of both, 
certainly A and B will be co-owners of 
the property, notwithstanding the title 
deed standing in the name of B and, in 
the case of a dispute between them, A 
will be entitled to file a suit for parti- 
tion and recovery of pessassion of his 
share of the property as agreed to be- 
tween them, In the particular case, the 
fact that on the date when Ex. A-} 
came into existence, the suit propertv 
had already been sold in revenue aut- 
tion and the parties were contemplating 
setting aside that sale so as to regain 
the property will not make any differ- 
ence on principle and. as soon as the 
appellants have contributed their share 
under and pursuant to Ex. A-1 for get- 
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ting back the property after setting 
aside the revenue sale the position will 
be the same as if all the parties have 
agreed to purchase the property by 
jointly contributing the consideration in 
the name of one for the benefit of all 
and therefore the appellants will be en- 


' titled to institute the suit for partition 


and separate possession of their share. 


12. Mr. D. C. Krishnamurthi. the 
learned counsel for the second defen- 
dant. contended before me that the only 
method known to law for becoming a 
co-owner was as contemplated by S. 45 
of the Transfer of Property Act, and 
that. the provisions of that section not 
being applicable to the present case, the 
appellants herein could not institute the 
present suit for partition, as if they 
were co-owners along with the second 
defendant. I am unable to agree with 
this contention. Section 45 of the Trans- 
fer of Property Act has a limited ope- 
ration. All that the section says is that, 
where immovable property is transfer- 
red for consideration to two or more 
persons and such consideration is paid 
out of a fund belonging to them in com- 
mon, they are, in the absence of a con~- 
tract to the contrary, respectively en- 
titled to interests in such property iden- 
tical, as nearly as may be, with the in- 
terests to which they were respectively 
entitled in the fund; and, where such 
consideration is paid out of separate 
funds belonging to them respectively 
they are, in the absence of a contract to 
the contrary, respectively entitled to 
interest in such property in proportion 
to the shares of the consideration which 
they -respectively advanced. Thus it will 
be seen that Section 45 only states that 
the interest inter se as between the 


|several joint purchasers of an immove- 


able property will „subject to contract 
between them, be in the proportion in 
which they were entitled to the consi- 
deration for the purchase, and has no- 
thing whatever to do with the method 
of creating common ownership or the 
manner, in which several persons. can 
become common owners in respect of a 
single item of property. 


13. Hence for the reasons men- 
tioned above, the suit instituted by the 
appellants herein for partition and sepa- 
rate possession of 1/6 share each in the 
suit properties is competent. and the 
learned Additional Subordinate Judge 
erred in holding that the suit was not 
maintainable and that the only remedy 
of the appellants was to institute a suit 
for specific performance. 


14. The result is that the second 
appeal succeeds and is allowed, the judg- 
ment and decree of the learned Addi~ 
tional Subordinate Judge of Chingleput 


P. S. Kandasami v. T. N. Ranganathan (Raghavan J.) 


A. LR. 


are set aside and those of the learned 
Additional District Munsif of Chingleput 
restored. The parties shall bear their 
own costs throughout, No leave. 

Appeal allowed. 
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RAGHAVAN, 

P. Ss. Kandasami Mudaliar and an- 

other, Petitioners v. T. N. Ranganathan, 
Respondent. 


Civil Revn. Petn. No. 990 of je 
22-12-1972, i a 


7 60 C 152) 


Index Note :— (A) Civil P. C. (1908), 
Section 10 — Stay of suit — en u 
he granted. 

Brief Note :— (A) It is not necessary 


that the subject-matter and cause of 
action in two suits shall be identical. 
Where there is substantial identity þe- 
tween the matters in dispute in earlier 
and later suits, the final decision in the 
earlier suit would operate as res judicata 
in the subsequent suit. (1953) 66 Mad 
LW 790, Rel. on. (Para 2) 
Cases Referred: Chronological Paras 
(1953) 66 Mad LW 790, Kunhi San- 

kara Elaman v, Venkappa Bhatta 2 


_O. V. Baluswami, for Petitioners; S. 
Rajaram, for Respondent. 


ORDER :— The plaintiffs in O. S. No. 
1430 of 1968 on the file of the District 
Munsif Court, Salem, are the petitioners. 
The revision petition is directed against 
an order of the District Munsif. Salem, 
in I. A. No, 1235 of 1971, refusing to stay 
the trial of O. S. Ne. 1430 of 1968 pend- 
ing in his Court pending disposal of A. S. 
No. 143 of 1971 on the file of the District 
Court of Salem. The petitioners’ case 
is that they filed previously O. S. No. 
1460 of 1967 on the file of the District 
Munsif Court of Salem, for the issue of 
a mandatory and permanent injunction 
in respect of the user of the scavanging 
lane in which the defendant had put up 
a latrine and for other reliefs. That suit 
was dismissed. and A. S. 143 of 1971 on 
the file of the District Court, Salem. is 
the appeal against the said judgment and 
decree. During the pendency of the 
above appeal. the same plaintiff filed O. S, 
No. 1430 of 1968. for damages for divert- 
ing the sullage water flowing from the 
latrine into the scavanging lane damag- 
ing the plaintiff’s wall and for other re- 
liefs. The plaintiffs have filed the pre- 
sent. application for stay of trial under 
Section 10. Civi] P. C.. of O. S. No, 1430 ` 
of 1968, pending disposal of A, S. 143 
of 1971. on the file of the District Court, 
Salem. The case of the plaintiffs (peti- 
tioners) is that the parties to the two 
suits are identical. that the subiect- 
matter of the two suits is substantially 
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the same and that, therefore, the trial 
of the later suit should be stayed pend- 
ing final determination of the earlier 
suit. The respondent’s (defendant’s) case 
is that the cause of action in both the 
suits is different, that title to the suit 
lane is not in question in the two suits, 
that in the later suit damages are claim- 
ed on the ground that the plaintiffs’ wall 
has been damaged by the sullage water 
from the latrine, that whatever decision 
is rendered in the appeal, the later suit 
may be proceeded with and that the issues 
in the two suits are entirely different. 
The trial Court upheld the defence and 
dismissed the application. The plaintiffs 
have filed the above revision petition. 
2. The contention of the learned 
counsel for the petitioners-plaintifis is 
that the subject-matter of the two suits 
is substantially the same, though the 
reliefs prayed for in the later suit may 
be different from the reliefs prayed for 
in the earlier suit and the cause of action 
in the two suits may be different. In 
my view, the principal question to be 
decided in the first suit is about the 
existence of the latrine in the suit lane 
and its continuance and once it is finally 
determined in the earlier proceeding that 
the defendant has validly put up the 
latrine, that would operate as res judi- 
cata in the later suit now pending. As 


stated by Ramaswami. J. in Kunhi San-~ 


kara Elaman v. Venkappa Bhatta, (1953) 
66 Mad LW 790, the test for applicability 
of Section 10 is to see whether the final 
decision in a previous suit would operate 
as res judicata in the subsequent suit. It 
is not necessary that the subject-matter 
and cause of action in the two suits 
should be identical. In the present case, 
there is substantial identity between the 
matters in dispute in the earlier and the 
later suits. I am, therefore. of opinion 
that the order of the Court below can~ 
not be sustained. The revision petition 
fis allowed. There will be no order as 
to costs. I, however, direct the District 
Judge, Salem, to dispose of A. S. 143 of 
1971 on his file now transferred to the 
Sub-Court, Salem, at an early date. | 
Revision allowed. 
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ISMAIL, J. 

Karunaiananda Nadar, Appellant v. 
V. S. V. Senthieppa Nadar and others, 
Respondents. 

Second Appeal No. 1617 of 1969, D/- 
19-12-1972. 

Index Note:— (A) Easements Act, 
Section 20 —— Purchase of mere right ta 
use pathway — Does not bar application 
of Section 22 (Easement’s use in least 
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onerous manner) under — (X-Ref :— Sec- 
tion 22). 

Brief Note :— (A) When there is no 
inconsistency between the terms of -the 
eontract between the parties and the 
rules laid down in Chapter II, the terms 
of the contract can be given effect to 
without ignoring .the rules. 

The plaintiff purchased the right to 
use the pathway (18 ft. wide and con- 
structed even before the sale) from the 
defendant. What was conveyed under 
the document was only a right of way and 
not any special right of way over every 
inch of the 18’ pathway. So long as the 
plaintiff's right to use the pathway was 
not interfered with in any way by the 
construction of the offending sun-shade 
by the defendant, the plaintiff was not 
entitled to rely upon Section 20 and ig- 
nore Section 22. The recitals in the docu- 
ment were not in conflict with the provi- 
sions of Section 22 so as to override those 


provisions. AIR 1931 Bom 87, Distin- 
guished. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1931 Bom 87 = ILR 55 Bom 


138, Shamji Ghelabhai v, Jamna- 

das Meghaji 

_ V. Sundaresan, for Appellant; T., R. 
Srinivasan and K. Ramamurthy, for Res- 
pondents. 


JUDGMENT :— The plaintiff in O.S. 
No. 352 of 1966 on the file of the Court 
of the District Munsiff Sattur, who lost 
before the Courts below, is the appellant 
herein, The suit was instituted by the 
appellant for the issue of a mandatory 
injunction compelling the. respondent 
herein to remave the sun shade which 
he put up on his own property. The al- 
legation of the appellant was that he was 
entitled to a pathway of 18 ft, wide, 
having purchased that right of way under 
Ex, A-2 dated 31-1-1960, registration copy 
of a sale deed, and Ex. A-3 dated 18-1- 
1960, a registered sale deed, from the 
owners of the land and consequently as 
the disputed sun shade obstructs his right 
of way, he was entitled to have a manda- 
tory injunction for the removal thereof. 
It is admitted that the size of the sun 
shade is 2'/, ft, in width protruding into 
the pathway and 8 in length. Conse- 
quently out of 18’ width of the pathway, 
the obstructed portion is only 2'/;’. The 
question was considered by the Courts 
below as to whether the appellant would 
be able to enjoy his right of pathway 
reasonably without any inconvenience to 
him with the balance of 153 ft, width of 
the pathway. Asa matter of fact, on the 
basis of the evidence. the Courts below 
have gone into the question and come 
to the conclusion that the sun shade does 
not in any way interfere with the reason- 
able use of the pathway. as a pathway 
not only for the passing and re-passing 
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of the appellant but also for taking lor- 
ries by the appellant and therefore the 
appellant was not entitled to the manda- 
tory injunction asked for and according- 
ly dismissed the suit. Hence, the pre- 
sent second appeal by the plaintiff in the 
suit. 

2. Mr. V. Sundaresan, learned 
counsel for the appellant, does not ques- 
tion any of the findings of the Courts 
below with regard to the reasonable use 
of the pathway. with the sun shades in 
existence, by the appellant. But he con- 
tends that having regard to Section 20 
of the Easements Act, 1882, hereinafter 
referred to as the Act. this being a speci- 
fic case of grant of easement over a path- 
way of 18’ wide, no diminution or whittl- 
ing down of that right can be permitted 
under any other provision of Chapter [II 
of the Act. I may just refer to Sec- 
tions 20 and 22 of the Act, which are the 
relevant sections. Section 20 states that 
the rules contained in Chapter III. in 
which the said section occurs, are con- 
trolled by any contract between the 
dominant and servient owners relating to 
the servient heritage, and the provisions 
of the instrument or decree, if any. by 
which the easement referred to was im- 
posed. Section 22 states that the domi- 
nant owner must exercise his right in the 
mode which is least onerous to the ser- 
vient owner; and when the exercise of 
an easement can without detriment to the 
dominant owner be confined to a deter- 
minate part of the servient heritage, such 
exercise shall, at the request of the ser- 
vient owner, be so confined. Mr. Sundare- 
san’s simple argument is that Section 22 
has no application to the present case, in 
view of Section 20, because the appel- 
lant had obtained a right of passage over 
a pathway of 18’ wide by express grant 
and therefore the owner of the land, 
namely, the respondent herein had no 
right to diminish the width of the path- 
way in respect of which the appellant 
had obtained a right under Exs. A-2 and 
A-3. In support of this contention, the 
learned counsel for the appellant relied 
on Shamji Ghelabhai v. Jamnadas Me- 
ghaji, ILR -55 Bom 138 = (AIR 1931 
Bom 87). I am of the view that that de- 
cision is not of any assistance to the 
appellant, having regard to the facts of 
the present case. 


In that case, the covenant was as 
follows:— 

“You should build on this land after 
reserving the strip of land on the north 
measuring 15 ft. broad north to south 
and 90 ft. east to west for the purpose 
of passage. It is agreed by consent of 
all persons that the whole passage 15 ft. 
wide north to south and 653 ft. long east 
to west should be reserved for conveni- 
ence of all the persons residing in the 


K. Nadar v. V. S. V. S. Nadar (Ismail J.) 


A.LR 


houses that will be built. Hence. you 
should not have any obstruction of anys 
sort on this jand reserved for passage. 
You should not obstruct the passage of 
my carts, horses, cattle and servants.” 

That was the covenant entered into 
between the owner of a large piece of 
land and the persons who purchased se- 
veral plots thereof, A person who pur- 
chased twe of the plots on either side of 
the passage erected posts and gates at 
two points and this reduced the width 
of the passage to 7ft. and 10 ft. respec- 
tively. The plaintiff instituted the suit 
for a declaration that he was entitled to 
use the full width of the road 15 ft, and 
for removal of the gates. The trial Court, 
which originally disposed of the suit, 
held that the plaintiff was entitled to 
have the use of the full width of the 
road and that the gates constituted an 
obstruction as they stood then and order- 
ed the defendants to leave a clear space 
of 15 ft. between the gate posts. On 
appeal, the first appellate Judge varied 
the decree by directing the defendants 
to widen the distance between the gates 
to 10 ft. which he considered to be suffi- 
cient for the passage of wheeled traffic; 
and he treated the case as one of an 
easement of right of way. In the second 
appeal preferred by the plaintiff, the 
Bombay High Court relied on Section 20 


‘of the Act and held that the defendant 


was bound by the terms of the contract 
and there was nothing in the circum- 
stances of the case or in the situation 
of the parties. or in the situation of the 
land to restrict the extent and manner 
of enjoyment of the right granted by 
the words of the deed. In the course of 
the judgment. the learned Judge refer- 
red to and relied on several English 
cases and also on a passage in Peacock 
on Easements, 3rd Edn, p. 487 to the 
effect : 


“Where, however, there is nothing 
in the circumstances of the case, or in 
the situation of the parties, or in the 
situation of the land, to restrict the ex- 
tent and mode of enjoyment of the right 
granted, the words of the deed or act 
granting the right should have their full 
operation.” 


I am of opinion that the said decision of 
the Bombay High Court has no applica- 
tion to the facts of the present case. As 
far as the present case is concerned, the 
pathway of 18 ft. was constructed even 
before the appellant herein came on the 
scene. The appellant purchased the 
actual right to use the pathway under 
Ex. A-3 dated 18-1-1960 from the origi- 
nal owners of the land. According to 
that the right that was conveyed is 
stated as follows:— 


(Original in Tamil omitted—Ed.) 
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A few days thereafter, that is, on 31-1- 
3960. he purchased the adjacent property 
along with this right of way under the 
original of Ex. A-2, The recitals in that 
document relating to the right of way 
is as follows :— 

(Original in Tamil omitted— Ed.) 


Having regard to the fact that the 
passage was already constructed or laid 
and what was dealt with under Exs, A-3 
and A-2 was only a right to use that 
passage. I am unable to agree with the 
contention of the learned counsel for 
the appellant that under Exs. A-3 and 
A-2 there is an express grant on the 
part of the vendors thereunder granting 
and setting apart a passage of 18’ width, 
which width cannot be diminished under 
any circumstances by the operation of 
Section 20 of the Act referred to al- 
ready. In view of the facts of this case, 
it is not necessary for me to elaborately 
go into Section 20 of the Act and to find 
out to what cases and under what cir- 
cumstances Section 20 can be applied 
so as to override Section 22 of the Act. 
Simply as a matter of construction, 
when Section 20 says that the rules in 
Chapter III are controlled by any con- 
tract between the dominant and servi- 
ent owners relating to the servient 
heritage, it only means that if there is 
any inconsistency between the terms of 
the contract between the parties and the 
rules laid down in Ch. III, it is the terms 
of the contract that will prevail and 
not the particular rule contained in that 
chapter. But when there is no such in- 
consistency, the terms of the contract 
can be given effect to without ignoring 
or in any way whittling down the effect 
of any rule contained in Chapter III. As 
far as the present case is concerned, 
from what I have extracted from Exs 
A-3 and A-2, it is clear that there has 
been no specific grant of or any cove- 
nant to reserve a 18 pathway for the 
use of the appellant herein. On the other 
hand, the vendors under Ex, A-3 had 
stated that they would use the pathway 
in common along with the appellant 
herein and consequently what was con- 
veyed under Ex. A-3 was only a right 
of way and not any special right to a 
pathway or passage of any particular 
width, Similarly, having regard to the 
recital contained in Ex. A-2, which has 
also been extracted, I am of the opinion 
that the said document cannot be con- 
strued as a grant of a right of way over 
every inch of the 18° pathway referred 
to therein. All that can be held with re- 
ference to the language of Exs. A-3 and 
A-2 is that in the existing pathway of 
18’ width, the appellant has a right to 
use the same either for his passage or 
for taking carts or other vehicles, So 
long as this right of the appellant is 
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not interfered with in any way by the 
construction of the offending sun shade, 
as has been found by the courts below, 
the appellant is not entitled to rely upon 
Section 20 and ignore Section 22 of the 
Act. It is not disputed before me that if 
Section 22 of the Act applies, the con- 
clusion of the courts below is correct 
and the finding of fact arrived at by the 
courts below that the appellant can still 
reasonably use the pathway for all] his 
reasonable requirements without in any 
way demolishing the offending sun shade 
is also correct. Therefore, having regard 
to the recitals contained in Exs. A-2 and 
A-3, I am unable to hold that there is 
anything in those documents which is 
in any way contrary to or in conflict 
with the provisions contained in S, 22 
of the Act so as to hold that the reci- 
tals contained in those documents over- 
ride Section 22 of the Act. 

3. In view of this, I am of the 
opinion that no interference whatever is 
called for with the conclusion of the 
courts below. The second appeal fails 
and is dismissed. There will be no order 
as to costs. No leave. 

Appeal dismissed. 
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RAGHAVAN, J. 

C. K. Kuppuramulu, Petitioner v. 
A. Varadarajulu, Respondent. 

Civil Revn. Petn. No. 2837 of 1972 
and C, M. P. 4115 of 1973, D/- 17-4-1973, 
against decree of 3rd Addl. Sub-J.. 
Coimbatore in C. C. No. 303 of 1971. 


Index Note:— (A) Evidence Act, Sec- 
tion 92 — Oral evidence varying the 
terms of a promissory note is inadmis- 
sible, 

Brief Note:— (A) If in a suit based 
On promissory note the court finds that 
substantially the plea taken by the de- 
fendant is a variation of the terms of 
the written contract viz. the promissory 
note then oral evidence to prove such 
plea will be excluded, If however the 
plea amounts to a complete discharge, 
then perhaps oral evidence relating to 
discharge is admissible and the matter 
will have to be gone into on that basis. 

(Para 4) 

N. Sivamani. for Petitioner: R. 

Ramabadran, for Respondent. 


ORDER :— Defendant is the peti- 
tioner. The suit is to recover the amount 
due under a promissory note dated 25-7- 
1968 executed by the defendant in 
favour of the plaintiff. The execution of 
the said promissory note is substantially 
admitted, but, what is pleaded in the 
written statement is that by a subse- 
quent agreement. the plaintiff undertook 
ee ae es i Se S 
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to account for the rents collectéd - by 
him and also agreed to take into ac- 


count the probable rent for the portion ` 


in his occupation, and if that is taken 
into account, nothing will be recover- 
able under the suit promissory note. 

2. The plaintiff and the defen- 
dant have married sisters and the wives. 
of the plaintiff and defendant lost their. 
mother. while they were young, While 


the plaintiffs wife was. very young. the 
case of the defendant is, that the plain-*~ 


tiffs wife was brought up by the defen- 
dent’s wife. that for the marriage, seve- 
ral presents were given “by the defen~ 
dant and his wife, that for the confine- 
ment of the plaintiffs wife, defendant 
and his wife spent moneys. that 
eldest child of the plaintiff is a polio 
patient, that for the medical expenses 
considerable amounts were spent and if 
these amounts were taken into account, 
it will be found that the defendant had 
spent more than Rs. 4,500. that after the 
father-in-law of the plaintiff and de- 
fendant died on 7-5-1970, misunder- 
standings arose and it was agreed that 
the defendant need not pay the sum due 
under the promissory note, now sued on 
to which the plaintiff agreed. but con- 
trary to the said arrangement. the pre- 


sent suit is filed. The other defences put- 


forward are that the promissory note is 
barred by limitation, and that in any 
event the promissory note was executed 


at Erode and not at Coimbatore and 
that the court in Coimbatore has no 
jurisdiction to entertain the suit. 

3. When the suit came up for 


trial, the defendant sought ‘to lead oral 
evidence regarding the subsequent 
arrangements pleaded in the written 
statement. The plaintiff objected to the 
evidence relating to the subsequent oral 
evidence on the ground that Section 92 
of the Indian Evidence Act would be 
a bar amounting to a subsequent oral 
agreement varying the terms of the 
written document, viz.. the promissory 
note, and that such evidence should be 
excluded. The learned Subordinate 
Judge upheld the objection and refused 
to allow the defendant to lead oral evi- 
dence and the subsequent agreement 
pleaded in the written statement and 
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also the equitable set off. Against the 

said order of the learned- Subordinate 

eee the present revision petition’ is 
ed s 


uM I am of opinion that the order 
of the lower court is correct and’ that 
oral evidence varying the terms of the 
written contract, viz., the promissory 
note, is inadmissible. But, the learned 
counsel for the petitioner 
C.M.P. 4115 of 1973 for leave to amend 
the written statement to the following 
effect~— 

“Defendant states that bv reason of 
the said agreement between the parties 
hereto, the amount due under the pro- 
missory note ‘sued upon is fully dis- 
charged or in any event must be deem- 
ed to have been fully discharged and 
that no liability to pay any amount 
under the promissory note arises. There- 
fore, the defendant denies the liability 
to pay the amount claimed.” 


has filedi- 


The question. now is whether by reason ` 
of the application for amendment plead- - 
ing a discharge of the amounts claimed | 


in the suit on the promissory note. oral 
evidence is admissible, That is to say 
that the plea put forward is one of dis- 
charge and not that it amounts to a 
variation of the terms of the written 
contract. I am ordering the amendment 
and direct the matter to be remitted to 
the trial Court for considering this ques- 
tion in the light of the amended written 
statement, If the court below comes to 
the conclusion that substantially the 
plea is a variation of the terms of the 
written contract, then oral evidence will 
be excludedg But. if the lower court 
comes to the conclusion that the plea 
now raised amounts to a complete dis- 
charge, then perhaps oral evidence re- 
lating to discharge is admissible the 
paar will have to be gone into on that 
asis. 


5. The matter is remitted to the 
trial Court and the trial Court will pro- 
ceed with the suit in the light of the ob- 
servations contained herein. There will 
be no order as to costs. 

Order accordingly. 


END 





